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PernonanbHasi HAyYHO-NIPaKTHYeCKas KOH(epeHIH
«IOPUIUYECKAS HAYKA U IIPAKTHUKA:
JUCKYPC MOJIOAbIX UCCJEJTOBATEJIEN»
Cekuus
«AKTYA/IBHBIE ITPOBJIEMbBI COILTHA/IBHOI' O
ToCYJAAPCTBA»

A. H. AMUPXAHSH
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

IMPOBJIEMBI PEAJIN3ALIUU B PO
IIPAB JINI{ C O PAHUYEHHBIMUA BO3MOXHOCTAMHU

ITo nanubiM Poccrarta, Ha 1 suBapst 2016 1. B Poccuiickoit denepa-
MY HACUMTHIBAIOCH 12,8 MJIH. MHBAIUAOB, TO €CTh 8,7 % 0OmIel uncieH-
HOCTH HaceJieHus. JIuia ¢ orpaHMYeHHBIMUA BO3MOXHOCTSIMH UMEIOT TE JKe
MpaBa U 0053aHHOCTH, YTO U APYrHE TPaskaaHe, HO CYIIECTBYIOT MPETATCT-
BUS1, KOTOPbIE HE MO3BOJISIFOT MM PEaM30BBIBATH CBOU IMPABa U YCIOXKHSIOT
UX TOJHOE Y4acTHe B OOIIECTBEHHOMN H3HU. PD, Kak CONUAIBLHOE roCy-
JIApCTBO, TPHU3BAHO MPUHMMATh HEOOXOMUMBIE MEpBI, HANPABJIECHHbIE HA
YCTpaHEHHE ITUX TMPEMATCTBHHM B HEISX CO3JAHMS U MOJIAEPIKAHUSA OITH-
MAJIbHOTO YPOBHSI KHU3HEAEATETbHOCTH HHBAU/IOB.

AHanu3 HOPMATUBHBIX MPABOBBIX aKTOB, 3aKPEIUIAIOIINX TpaBa WH-
BaJIMJIOB B HAIIIEH CTpaHe, MO3BOJISET CAENATh BHIBOA O JOCTATOUHOU ype-
T'YJIUPOBAHHOCTH COIUATIBHO-D9KOHOMHUYECKOTO MMOJIOKEHUSI 3TON KATeropuu
B Poccun. OTedyecTBEHHOE 3aKOHOAATENBCTBO MPEIYCMATPHBAET IIHPOKUE
BO3MOXKHOCTH JIJIs 00ECTIEUSHUST MX HOPMAJIHHOMN JKU3HE eI TEIbHOCTH.

OpHako TpaBa WHBAIHIOB PEATH3YIOTCSA B HEIOCTATOUHOU CTere-
Hy. Yarie BCEro HapymaroTcs CIeAYIOIIHME X MpaBa: Ha 00eCIeYeHue TeX-
HUYECKUMHU CPEJCTBAMH PeaOMIUTALINY, Ha YIYYIICHUE XKUJIHUIHBIX YCIIO-
Buil (paBO Ha MOJyYEHHE JOMOIHUTENHLHON KHUIIIOIAAN, BHEOYEPETHOE
MPEIOCTABIIEHNE JKUIIOTO TIOMEIIEHHS [0 JOrOBOPY COIHAIBHOrO HaliMa u
Ip.), Ha TPy (BBIICICHHE pabOYMX MECT JUIS TPYIOYCTPOMCTBA MHBAIU-
JIOB), Ha O0ECIICYCHUE WHBAIHIIAM YCIOBUH JUI OECIPENsATCTBEHHOTO JT0C-
Tymna K 00bEKTaM COIMATbHON, HHKEHEPHOM U TPAHCIIOPTHOU UH(PACTPYK-
TYp, Ha JEHEXHbIe BhILIATHL. Takas CHTyalus, 1O HAIIEMY MHEHHIO, BO3-
HHUKAET 10 CJECIYIONIMM MPUYUHAM: HPABCTBEHHON HE3PEOCTH OOIIECTBA,
HEYIOPSAAOUEHHOCTH MAacCHBAa HOPMATHBHBIX MPABOBBIX AaKTOB, PETYIH-
PYIOIIUX OTHOUIEHHUS B PAacCMaTpUBAEMOM cdepe, HU3KOH MaTepUaibHOU
3aMHTEPECOBAHHOCTH paboTojmaTeneil, HeJOCTATOYHOCTH (HUHAHCUPOBAHUS
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u ap. HeO6XOI[I/IMO YCTPAHCHUC YKA3aHHBIX NPUYHH B LCIAX CO3JaHUA yC-
HOBHﬁ, CHOCO6CTByIOIIII/IX HUHTErpallii MHBAJIWIOB B OGHIeCTBO X ITOBBINIC-
HUS YPOBHS UX )KU3HU.

A. J1. AITIEKUILIEBA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

COIUAJIBHASA ®YHKIUA COBETCKOI'O TOCYJIAPCTBA
B C®EPE OKA3BAHMS MEJUIIMHCKOM MOMOIIA
B 1917 -1936 rr.

B pamMkax muckyccuil 0 HampaBlIeHHSX U crocobax pedopMupoBa-
HUSI COBPEMEHHOW CHCTEMBI POCCHICKOrO 3/[paBOOXpaHEHHs Mpesronara-
ercsi 0co00 Ba)KHBIM aHAJIN3 IIPOIECCOB CTAHOBIICHUS W PA3BHUTHS COBET-
ckoro 3apaBooxpanenust 1917 — 1936 rr.

IMocne pepomtoruu 1917 roma mpepacTaBUTENSIMA HOBOM BIacTH ObI-
Jla KapAWHAJIBHO MEPEeCTpOeHa paHee CyIIeCTBYIOIAs CHCTeMa 3/JpaBooXpa-
HeHus. ['ocyapcTBo Beno akTHBHYIO padOTy MO IPaBOBOMY YPEryJIMpOBa-
HUIO TAHHOM COIMANBHON Cephl, B TOM YUCIEe 0c000€ BHUMAaHUE YIS0
BoIpocaM (PMHAHCUPOBAHUS HAPOIHOTO 3/JPaBOOXPAHEHHSI.

I'maBHO¥ 1enbIo TocyaapeTBa B cepe 3ApaBoOXpaHeHHs B paccMart-
pHUBaeMBIi NCTOPHYECKU MTepro] ObUT TOKCK ONTHMAIILHOTO crocoba ¢u-
HAHCUPOBAHHS CHCTEMBI 3/]paBOOXpaHeHMs (KaccoBasi MeIWIMHA, rocyap-
CTBEHHOE W MECTHOE (MHAHCHUPOBaHHE, COLMAILHOE CTpaxoBaHHE, B TOM
YHCIIe MEIUIMHCKOE, OCYIIECTBIICHHE KOMMEPYECKOH JIeSTEebHOCTH).
Kpome Toro, B JaHHBIH HCTOPUYECKHIA ITEPHUOA OCTPO CTOST BOIIPOC JTUKBH-
JIAIMU TIOCJIE/ICTBUH BOWHBI: SIHIEMHUH, PACIpPOCTPAHEHHE COIMAIIBHBIX
Oorne3Hel, rojoa, CMEPTHOCTh. [laHHbIE IPOIIECCHl OMOCPEAOBAIIN COAAIb-
HYIO MTOJIMTUKY COBETCKOTO TOCyaapcTBa B cdepe 3JpaBOOXPAaHEHUs B pac-
CMaTpHUBaeMblil ICTOPUYECKUH MEPHOI.

AHanu3 MpaBOBBIX aKTOB TOrO BPEMEHH MO3BOJSIET BBLICIHUTH Clle-
JyIOIME HaNpaBJICHUS] peasu3anuu conuanbHoi ¢(yHkunu CoBETCKOro
rocyapcTBa B cepe OKa3aHWs MEAWIMHCKOM ITOMOIIM: CO3JIaHHe €ANHON
OpraHM3alMOHHOW OOIErocyJapCTBEHHOM CHUCTEMBI OPTaHOB YIPaBIICHUS
CHCTEMOW 3]paBOOXpaHEHUs; co3faHue pabouell (KacCOBOW) MeEIUIIVHB;
OpraHU3alMOHHO-NIPAaBOBOE O(GOPMIIEHHE ANTEYHOro Jella; OpraHu3amus
MEIMIIMHCKOM ITOMOIIM BOSHHOCITY KAII[MM; OpraHu3alioHHoe oopmileHne
Je4eOHBIX MECTHOCTEH M KypOpTOB; pa3paboTKa CaHUTapHBIX HOPM M IIpa-
BmI, OOpb0a C SMHUIEMUSIMH M TOJIOIOM; OXpaHa MaTepUHCTBA W JETCTBA;
OXpaHa 3JI0pPOBbS OT/ICNIEHBIX CJIOEB HACEIICHUSI.



A. A. BAUMALLIEB
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

BHEBIO/UKETHBIE UICTOYHUKU ®UHAHCUPOBAHUA BY30B
(Ha npumepe P®)

COBpEMEHHOE OTCYECTBEHHOE COCTOSHHE BBICIIETO OOpa30BaHUS
OOBIYHO XapaKTEPU3YETCs, B MEPBYIO OYEPE/ib, C MO3UIMI HEJOCTATOUHO-
CTH OIOJDKETHBIX CPEJCTB, BBIACISCMBIX TOCYAAPCTBOM Il OOCCIICUCHUS
(YHKIIMOHUPOBAHUS JaHHOH cdepbl nestenbHOCTH. COOTBETCTBEHHO, MPO-
Onmema BHEOIO/DKETHOTO (DMHAHCHUPOBAHHS BY30B CTAaHOBUTCS Bce Oolee
aKTyaJbHOM.

locynapcTBeHHass monuTHKa B 00JIaCTH (PMHAHCHUPOBAHUS BBICIIECH
IIKOJIBI HAIIPaBJICHA HA TO, YTOOBI BY3bl H3BICKUBAIM PA3JIMUHBIC HCTOYHH-
ki (UHAHCUPOBAHMS. YPOBEHb OKOJKETHOrO (HDMHAHCUPOBAHUS MHOTHX
BY30B HE TO3BOJISICT HOPMAJTBHO PEATH30BHIBATH MX YCTABHYIO JCSITCIb-
HOCTb.

Cornacno riase 13 @enepanbpHoro 3akoHa or 29.12.2012 Ne 273-@3
«006 ob6pasosannu B Poccuiickoii Deepaliin» OCHOBHLIMU MCTOYHUKAMU
BHEOOJKETHBIX CPEJICTB SBJISFOTCS JIOXOJBI OT CAMOCTOSITEIIFHOM JIeSITeNb-
HOCTH 00pa30BaTEIBHOTO YUPEKIICHHS, OCYIIECCTBIIIEMON 32 paMKaMH TOU
JIESITETFHOCTH, KOTopash (PMHAHCUPYETCS U3 OFOJDKETa YUPESIUTENs, a TAKKE
pa3TUYHBIC TIOXKEPTBOBAHMS, HE UMEIOIIUE [IEICBOTO XapaKTepa

K dakropam, 00yciaBiIMBaOIMM BO3PACTAIONIYIO POJIb BHEOIOI-
JKCTHBIX UCTOYHUKOB (DMHAHCHPOBAHUS POCCHICKUX BY30B, CJCIyeT OTHE-
CTH: COKpAICHHE JIOJU 3aTpaT Ha BBICIICE O0Opa3oBaHHE B (enepasbHOM
OrOJKETe; BO3pPACTAIOIIUE MOTPEOHOCTH BO BTOPOM OOpa3OBaHHU, MOBHI-
IICHUH KBATU(UKAIMH U PO eCCHOHATEHON IEPEOATOTOBKE.

Takum 00pa3oM, aKTUBHOE OCYIIECTBICHHE BHEOIODKETHOM Jes-
TEIBHOCTU POCCUUCKUMHY BY3aMU SIBISCTCS Ba)KHBIM HUCTOYHHUKOM UX (hU-
HAHCHPOBAHUS, HCOOXOMUMBIM YCIIOBHEM HX HOPMATBHOW >KH3HEICATEIb-
HOCTH, COOTBETCTBUS, MPUHATHIM B P®D cTaHmaptam B 00JacTH BBICIIETO
oOpa3oBaHusl.




A. P. BEPJTTHA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

MMPOBJIEMBI UHCTUTYTA KOMIIEHCALIMU MOPAJIBHOT'O
BPEJA B MEJUIIMHCKOM IIPABE

B XXI Beke O00ipIIyI0 MPAaKTHUECKYIO0 3HAYUMOCTH IPHOOpETaeT
WHCTUTYT KOMIICHCAIIMM MOPAJBLHOTO Bpella, TaKk Kak BCE dallle rpaxaaHe
00paImaroTcst ¢ ICKaMH 0 KOMITEHCAIIMM MOPAJIBHOTO Bpelia K yUpexkIeHUIM
3/[paBOOXpaHeHMs. B HaydHOI uTepaTtype U Ha MpaKTUKEe BOSHUKAET MHO-
’KECTBO BOIIPOCOB II0 MOBOJY TaKWUX IPABOOTHOIIEHUH, B TOM YHCIIE€ OTHO-
CHUTENILHO OTpe/IeNIeHHs] pa3Mepa KOMIIEHCAIIH.

OrneHka XapakTepa W CTElEHH INOHECEHHBIX CTpaJlaHuH, a TaKke
pa3Mepa UX KOMIIEHCAllUH, BO3JIaraeTcs Ha CyA. AHaJIU3 pOCCUICKoro 3a-
KOHOJIATENIbCTBA ITOKa3aJl, YTO Ha JAHHBIH MOMEHT OTCYTCTBYIOT YETKHE
KPHUTEpHH, Ha KOTOPBIE CY/y CJIEI0BaJI0 ObI OPUEHTHPOBATHLCS NPH 0O0OCHO-
BaHHM pa3Mepa KOMIIEHCAIlud MOpajibHOro Bpena. KpoMe Toro, BO3HHKAIOT
TPYIHOCTH TIPH OIPEJESICHUN NPUYNHHO-CIIEACTBEHHON CBS3H, pa3rpaHu-
YeHUsT OOBEKTHBHBIX ITOKa3aTelNiel, MPUBEAIINX K HETaTUBHBIM IOCIEJICT-
BHSM, W HCHQICKANIUX NeHCTBUNA (Oe3IeiCTBHs) CIeNUaIbHBIX CyObeK-
TOB. B cBsI3M ¢ 3THMM, ITPOOIIEMAaTHYHO JTOKA3aTh BPEll, B TOM YHCIIE U MO-
paJIbHBIA, HACTYNHMBIIMK BCJIEACTBHE HEKAauYECTBEHHOTO OKa3aHWs MeJu-
IIUHCKOH ITOMOIIIH.

Kak mokasbIBaer aHanu3 cyeOHON PaKTHKH, CYAbI I0OCTATOYHO OC-
TOPOKHO OTHOCSATCSI K MHHCTUTYTY KOMIIEHCAI[ MOPaJILHOTO Bpesa B cde-
pe MPpaBOOTHOIIEHHH, CBSA3aHHBIX C OKa3aHUEM MEJUIIMHCKONW TTOMOIIIH.

Yame Bcero, cy/pl MO0 OTKa3bIBAIOT B YIOBJIETBOPEHUH HCKOBBIX
TpeOOBaHMI O KOMIIEHCAI[MM MOPaJBHOTO Bpena, HACTYIHBIIETO BCIEJCT-
BHE HEHQJIEXKAIIETO OKa3aHWs MEIUIMHCKONW TMOMOIIH, JHOO yIOBJIETBO-
psroT TpeOOBaHUS MCTLIA B JIAHHOW YacTH B MUHMMalIbHOM pasmepe. Cym-
MBI KOMIIEHCAIINH, IPUCYXXIaeMble B HacTosiee BpeMsi B Poccuiickoit De-
Jiepalyy, 0 CPaBHEHUIO C 3apyOe)KHBIMH CTpaHaMH TO-TIPEKHEMY SIBIIS-
I0TCS 3aHIKEHHBIMH.

Takum 0Opa3om, HEOOXOMMa CUCTEMATH3AIMS TEOPETHUECKHUX Pa3-
paboTOK ¢ 1EeNbio Tocienyoneld BRIpabOTKH peKOMEHJallli 110 COBEpILEH-
CTBOBAHWIO HOPMAaTHBHO-TIPABOBOM 0a3bl, KOTOpasi B HACTOSIIEE BpeMs,
CYLIECTBEHHO ycTapena. 3aKOHOJAATEIbHBIE HOBENJIBI MO3BOJAT OTEYECT-
BEHHBIM CYJIbSIM YIIOBJIETBOPSITH MCKOBBIE 3asBJIECHHS O KOMIIEHCAIIUU MO-
paJIbHOTO Bpe/ia B MHTEPECYIOIIel Hac cdepe, Koraa st STOro ecTb (hakTH-
YecKHe U MpaBble OCHOBAHMUS, 1 Ha3HAYATh CIIPABEUTUBEIH ee pa3Mep.



J1. B. BOJIINHA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

IOPUINYECKAA OTBETCTBEHHOCTD
3A ITIPABOHAPYHIEHUSA B COEPE IPETOCTABJIEHUSA
COIMAJIBHBIX YCJIYT

Bonpoc ropumuueckoil OTBETCTBEHHOCTH 3a IPAaBOHAPYIICHUS B
cepe MpeoCTaBICHUS COIMUANTLHBIX YCIYT SBISETCS TUCKYCCHOHHBIM. Ha
HAIII B3TJIST, 9TO BO MHOTO CBSI3aHO C HAJTMYHEM Pa3pO3HECHHBIX HOPMATUB-
HO-TIPABOBBIX aKTOB, B KOTOPBIX 3aKpEIUICHBI MpaBa IpakJaH Ha COIUAIb-
HBIC YCIIYTH, OJJHAKO HEIOCTATOYHO Pa3pa00TaH MEXaHHM3M 3alUThI 3THUX
MpaB B ciIydae WX HapymnieHus. HecMOTpsl Ha TO, YTO B HACTOSIIEE BPEMS
JIaHHAs TPOOJeMa CYIIECTBYET, MHCTUTYT OTBETCTBEHHOCTH 3a IPaBOHA-
pylieHuss B cdepe COIMaIbHOro OOecredeHUs] akTUBHO pas3BUBacTcs. B
9TOHM CBSI3U, B CBOEM HCCIICJIOBAHMHM MBI XOTHM MPOWLIFOCTPHUPOBATH, Ka-
KHe TIPAaBOHAPYIIICHUS B TaHHOH chepe B HACTOSIIUI MOMEHT BCTPEYAIOTCS
HauOoJIee YacTo U, KaKas IOPUIUIECKas OTBETCTBCHHOCTh 32 HUX HACTYIIa-
er.

AKTUBHO pa3BUBACTCS WHCTHUTYT aJMUHUCTPATUBHOW OTBETCTBCH-
HOCTHU 3a TIPAaBOHAPYIICHUS B cdepe conuanbHOro obdecneueHus. Tak, B
2013 roxy B KoAIl P® 6puta BKiTrOUEHa cTaths 6.30, B CHITy KOTOPOW OT-
BETCTBCHHOCTh HACTYIACT 3a HEBHITIONIHECHHUE 00sA3aHHOCTEH 00 MH(pOpMHU-
POBAaHUU TPAXKIAH O MONYYCHUH MEIWIIMHCKOW MOMOIIMU B PaMKax IpO-
IpaMMBI TOCYIapPCTBEHHBIX TapaHTHH OECIUIATHOTO OKa3aHWs TpakJaHaM
MEUIIMHCKOW MOMOIIM, a Takxke craThsd 15.33.1, ycraHaBnuBaromas OT-
BETCTBCHHOCTH 32 HEBBITIONIHEHUE TPEOOBAHUI 3aKOHOMATENLCTBA 00 0051-
3aTeIbHOM MEIUIIMHCKOM CTPaXOBaHWUHU O Pa3MEUICHUU B ceTH MHTepHeT
nHpOpMANUU 00 YCIOBUSAX OCYIISCTBICHHUS JCATEIHLHOCTH B cepe 00s3a-
TEIBHOTO MEIUIIMHCKOrO cTpaxoBaHus. O0¢ HOPMBI MPUMEHSIOTCS C | SH-
Baps 2014 roma. DTo o3Ha4aeT, yTO ocobas 3alIMTa MPETyCMOTPEHA HE
TOJIBKO JUIS TpaBa Ha COIMATIbHOE OOCCIICUeHWEe, HO U JIIS CBSA3aHHBIX C
HUM UH()OPMANMOHHBIX TpaB. To ecTh, MOJ 3aIIUTy CTABUTCS HE TOJIBKO
caMo TPaBo rPaXKIaHUHA HA COIMATBFHYIO YCIYTY, HO M MPaBO 3HATH, KAKOE
MIPaBO €My MPEIOCTaBIEHO B COIMANBHOHN cdepe. besycnoBHo, 3TO BepHOE
TIOJIO’KEHHE, MOCKOJIBKY OMNpeneNsioliee 3HaueHHe UMeeT He MOCTYIUpO-
BaHHE TOTO WK WHOT'O MPaBa, a IMEHHO BO3MOXXHOCTh CYOhEKTa BOCIIOJb-
30BaThCS CBOMM IIPABOM Ha COIMAJIbHOEC 0OECIICUCHUE CBOCBPEMCHHO U B
MTOJTHOM O0BEME.



K. 1. BOPOHKOB
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

PETMOHAJIbHBIN ONBIT COJAENCTBHUSA TPYJOBOM
3AHSITOCTH JIUL, OCBOBOKIEHHBIX
N3 UCIIPABUTEJIbHBIX YUPEXKIEHUI

Komurerom VBaHOBCKOW 00JIaCTH IO TPYAY, COMCHCTBUIO 3aHATO-
CTH HaceJICHUsI U TPYAOBOW MHIpAllMy OpraHU30BaHa paboTa Mo OKa3aHHIO
TOCYJAPCTBEHHBIX YCIYyr IpaXkJaHaM B paMKax peaju3yeMoil Ha TeppUTo-
puH 00JacTu rocyAapcTBeHHON nporpaMMbl «ConelicTBrE 3aHATOCTH Hace-
nenust MiBaHoBcko# ob0iactu». B coorBercTBum ¢ 3akoHoMm P® ot 19 ampe-
a1 1991 Ne 1032-1 «O 3ansToctn HaceneHus B Poccuiickoit denepanumy
JIMIA, OCBOOOJK/IEHHBIE U3 MECT JIMIIEHHS CBOOOIbI, OTHECEHBI K KaTETOPHHU
TpakJaH, UCTIBITHIBAIONINX TPYAHOCTH B MOKMCKe paboThl. Bo B3anMoneict-
BHUU C OpraHaMH YroJOBHO-UCIOIHUTENBHON cucTeMbl MuHtocta PO ¢ ne-
JIBIO YNyYIIEHUS! pabOTHl 1O TPYAOYCTPOMCTBY JIMI, OCBOOOXKIAEHHBIX W3
MECT JIMIIEHUSI CBOOOJBI M JIUI], TOTOBSIIIMXCS K OCBOOOXKJICHUIO, MEXKIY
KomureroMm no Tpyny u Ynpasienuem DenepanbHOl CyKObl HCIIOTHSHUS
Haka3aHuii no VBaHoBcko# obmactu (manee — YOCUH), mnponomkaercs
B3aUMO/ICIICTBHE B paMKax 3aKJIF04eHHbIX CoryalieHuii 0 COTpyIHUYECTBE.

Cry>x00¥ 3aHSATOCTH MO MECTY HaXOXIEHHS MCIIPABUTEIBHBIX Yd-
pexaennii YOCHH c nenpo nHGOPMUPOBAaHUS TpakJaH, TOTOBSAMINXCS K
OCBOOOX/ICHHIO U3 MECT JIMIIEHHS CBOOOIBI, IPOBOJISITCS BBIE3/IHBIE BCTpE-
4H, KoHCyabTauuu. B 2016 rony nposeaeno 40 BbIe3HBIX MHPOPMAIMOH-
HBIX BcTpeu (r. MBaHOBO, . Koxma u MBaHOBCKMiA paiioH, KunHememcknit
patioH), B KOTOpBIX mpuHsH ydactue oonee 600 ocyxnennpix. B YOCUH
HanpaBiieHo Oonee 800 BakaHTHBIX pa0OYMX MECT JUIST BO3MOXKHOTO TPY/IO-
YCTpOHCTBa OBIBIIMX OCYKAEHHBIX 1O MPO(ECcCHsIM: BOIUTENb, KaMEHIIHK,
Majsp, CTOJSAp, Ccliecaphb, IIBes, IOMCOOHBINH pabouuii, YKJIaA4UK-
YIIaKOBIIHK, YHCTHIBIIUK 00OpYIOBaHUS, TPY3YHK, pabouuii 1Mo yxomy 3a
KUBOTHBIMH U ApyruM. B Teuenue 2016 roma B LEHTpHI 3aHATOCTH Hace-
JIEHUsI B TIENSAX ITOMCKa paboThl oopatmiuch 220 rpaxkaaH, 0CBOOOKIEHHBIX
U3 MeCT JuimeHuss cBoOonabl. [loutu Tperh u3 obOpatuBmmxcs (69 gen. —
31,3 %) TpymoycTpoeHsI (CTPOUTEILCTBO, TOPTOBJIS, JIETKAs MPOMBIIIIICH-
HOCTB) IO TAKUM HpodecchsiM, Kak IOACOOHBIA pabouuii, Tpy34HK, cie-
capb-CaHTEXHHK, CTPOUTENBHBIN pabounii, ymakoBuwk u ap. K coxanenuto,
He Bce OBIBIIME OCYXJEHHbIe HaxomsaT pabory. B 2016 roay mpusHaHbBI
6e3pabotaeiMu 125 wenosek. [loaTomy, coneiicTBHE 3aHSATOCTH JAHHOM
KaTeropuu rpakaaH MpoobKaeTcs U Mo cel AEHb.



0. A. TABPUJIOBA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

IPOKYPATYPA KAK HHCTUTYT 3AIIIUTHI JETEN

3amuTa npas AeTell — OfHA U3 BaXKHEHIIMX 3ajad rocyaapcraa. B
yactu 1 crateu 38 Kouctutyuuu Poccuiickoit denepanuu yCTaHOBIEHO,
YTO MAaTEPUHCTBO, AETCTBO U CEMbsI HAXOJATCA IOJ 3all[UTOM TOCyAapcTBa.
st mpokypaTypsl 3alura MpaB HECOBEPUICHHONETHUX SIBISIETCS PUOPH-
TETHBIM HaIlpaBJIEHUEM HaJI30pHON fesrenbHOoCTU. [Ipukazom I'enepanbHoi
npokypaTypbl Poccutickoit @enepamuu ot 26.11.2007 Ne 188 «O06 opranu-
3allMM IPOKYPOPCKOro HAA30pa 3a UCIOITHEHUEM 3aKOHOB O HECOBEpILIEH-
HOJIETHUX U MOJIOJEKN» ONpPEAETICHbl KOHKPETHbIE HAIPaBICHUS AEATENb-
HOCTH OpTaHOB MPOKYPATypHI IO 3aIUTE NPaB HECOBEPILIEHHONETHHX.

[TonmHOMOYMS TIPOKYpOpa OCHOBAaHBI Ha OOSI3aHHOCTH MPOKYPATyPHI
OCYIIECTBIISITh HAJI30p 3a COOJIIONEHUEM IPaB M CBOOOJ YeJOBeKa U Ipax-
JIaHWHA U MPUHUMATh [IPETYCMOTPEHHBIE 3aKOHOM MEpBI, BKJII0YAsl yUacTHe
B PACCMOTPEHHUU €N CYAaMU, a TAKKE MPEAbABICHUE U MOAAEPKAHUE UCKa
B CyZ€ IO 3allluTe MpaB JIUL, KOTOpPBIE MO COCTOSHUIO 30POBbS MM BO3-
pacty (HecoBepLIEHHOJIIETHHE) HE MOTYT JIMYHO OTCTauBaTh CBOW IpaBa.
Taxxe Ipoxkypop BIpaBe HAMPAaBIATh NPEAOCTEPEKEHUS] O HEIOMYyCTUMO-
CTH HapyLIeHUs NpaB peOeHKa B JAJbHEHIIEM M BHOCHTH IIPEACTABIICHUS
00 ycTpaHEeHWH HapyIIEHHWH 3aKOHA, ONPOTECTOBBIBATH AKTHl aJIMHHUCTpA-
TUBHBIX OPraHOB, MMEIOIIUX MPSAMOE OTHOIIEHHE K 3all[UTe IMpaB AETeil,
BBIHOCUTDH TTOCTaHOBJICHHSI O BO30YXJeHHU Jiena 00 aJAMUHHUCTPATHBHOM
IIPaBOHAPYLIEHNUH, O HAIIPAaBJIEHUN MaTEpUAJIOB IPOBEPKHU B OPTaHbl 103HA-
HUSI ¥ CIIEICTBHS JUIS TIPUHSATHS PEIICeHNs] O BO30OYX/IEHUH YrOJIOBHOTO Je-
na. [Ipokypopsl mpecekaroT HapylIeHUs] 3aKOHOAATeNbCTBA 00 0Opa3oBa-
HUHM, 3aHATOCTH U OXpaHe TpyJa, 00 OXpaHe >KH3HMU W 370pOBbs JleTell u
TIOAPOCTKOB, O MPOpUIIAKTHKE OE3HAA30PHOCTH U NPaBOHAPYIIEHUH HECo-
BEPLICHHOJIETHUX, OCYILIECTBISIOT HAJ30p 3a COOINIIOAEHHEM IIpaB JeTeid-
CHPOT M JI€TeH, OCTaBIIMXCSI O€3 MMONEUSHUsT POJUTENEH.

I'enepanbhas npokypatypa Poccutickoit denepaniviu KOHCTPYKTUBHO
coTpyAaHHYaeT ¢ YnonHomoueHHbIM Iipu Ilpesunenre Poccuiickoit dene-
pauuu 1o npaBaM pedeHKa. B 1eisx KOHCONMAAIK YCHINH OpraHoB rocy-
JIApCTBEHHOM BJIACTHU IO 3all[UTE MPaB U 3aKOHHBIX UHTEpecoB JieTeit ¢ 2012
rofia BO HCIOJHEHUE COIJIAIIEHHs O B3aUMOJECHUCTBUM U COTPYAHUYECTBE
MeXly TeHepaJIbHON NPOKypaTypoi 1 YnomHoMoueHHoro npu Ipesunenre
Poccuiickoii @enepanuu co3gaHa U YCHENIHO JEHCTBYET MEXBEIOMCTBEH-
Has pabodas rpymma.



A. E.TTOPEYHOB
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

K BOITPOCY O IOPUJIMUECKOM OTBETCTBEHHOCTH
TP BPAYUEBAHUN

MeuuuHcKre paOOTHUKH BBICTYIIAIOT MTPEACTABUTENSIMA OIHOM M3
caMbIX TYMaHHBIX Ipodeccuii, OJHAKO Aa)X€ OHU HE 3aCTpPaxOBaHbI OT CO-
BEpLIEHHs MPOTHBOIPABHBIX JISSIHUH, YTO SBIISIETCSI OCHOBAaHWEM HACTYIIIe-
HUS U1l HUX IOPUINYECKON OTBeTCTBEHHOCTH. C caMOro CBOEro 3apoxe-
HUS, €lI€ C JPEeBHUX BPEMEH, AESTEIbHOCTh Bpadel JOBOJIBHO JKECTKO per-
JIAMEHTHPOBAJIACh MOCPEICTBOM PA3IMYHBIX HOPM PEJIUTHH, MOPAJH M pa-
Ba. B HacTosmee BpeMsi, B 3aBUCHMOCTH OT COBEPIIAEMOI0 MEIUIIMHCKUMHU
COTpYAHUMKAaMHU MpaBOHAPYILIEHUs, 3aKOHOJATenbcTBO Poccuiickoit dene-
pauuy TpeaycMaTpUBaeT pa3iIMYHble BUJABI FOPHIMYECKOW OTBETCTBEHHO-
CTH: TPaXXJIaHCKO-TIPAaBOBYIO, NUCHHUIUIMHAPHYIO, aJMHHUCTPATUBHYIO |
YrOJIOBHYIO OTBETCTBEHHOCTb.

CHOXXHBIMU W TUCKYCCHOHHBIMU SIBJISIIOTCST  BOIIPOCHI O BUAAX Ipa-
KJIAaHCKO-TIPAaBOBOW OTBETCTBEHHOCTH 3a NMPUYMHEHUE BPEAa MPH OKa3aHUU
MEJIMIMHCKHUX YCIyT, 00 OCHOBAaHMSX M YCIOBHUSIX €€ HACTYIUIEHWs, B TOM
YHCIle MEAUIUHCKOTO YUPEXKAEHHUs NMPU OTCYTCTBHU BHHBI €r0 pabOTHHKA.
OpHako, )KM3HEHHBIE PEAIMU AUKTYIOT HEOOXOAUMOCTh BBIPA0OTKH €IMHO-
TO MO/X0/1a K MOHMMAaHHIO BCEX DJIEMEHTOB I'PakJaHCKO-TIPAaBOBOW OTBET-
CTBEHHOCTH TIPH OKAa3aHWUH MEIUIIMHCKOH MTOMOIIIH.

VYTonoBHAs OTBETCTBEHHOCTh HACTYIIAET BCJIEICTBUE HApPYyLICHUS
Bpauamy, QeipaiepaMn, MEAUIMHCKUMHU CECTpaMH U T.II. IPH  BBINOJTHE-
HUSIMH MU CBOMX HPO(ECCHOHANBHBIX 00SI3aHHOCTEH, ONpeeN€HHBIX Tpa-
BWJI, TpeOOBaHMH, MHCTPYKUUH, METOIUK JWArHOCTHPOBAHMUS, JICUCHUS U
NpOo(MIIAKTHKY KOHKPETHBIX 3a00JI€BaHMi, YTO BIEUET IS MAIMEHTa TSDK-
KU Bpell 3/J0pOBbIO WM CMEPTh. BUHOBHOE K€ JIUIO B 3TOM Cy4ae HECET
OTBETCTBEHHOCTh 33 HapyIIEHHE CIEAYIOIIMX HOPM YTOJIOBHOI'O KOZEKca
P®: 4. 2 cr. 109, 9. 2 cT. 118, cr. 124.

Takum o0pa3oM, BOIPOC O IOPHAMYECKOH OTBETCTBEHHOCTH NP
BpaueBaHUH SIBJISIETCS OJHUM CIOXKHBIX Kak Ul MEIUIUHCKOro MepCcoHa-
Jla, Tak W JUIsl NPaBONPUMEHUTEINEH, TTOCKOIBKY TpeOyeT MEIMIMHCKUX U
IOPUANYECKUX 3HAHWH, B TOM YHCIe /I NPAaBUIILHOM KBaIU(HUKALUK Oes-
HUSL.
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H. C. TPAYEB
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

NEHCHUOHHOE OBECHEYEHUE BOEHHOCJTY KAIIUX:
POCCUMCKUI U 3APYBEKHBIN OIIBIT

[lencuoHHOE OOecrieueHHe BOSHHOCTYXAIIUX - 3TO GopmMa MaTepH-
aJbHOTO O0ECIIeueHHs] BOSHHOCITYKAIlMX CO CTOPOHBI TOCYJapcTBa B yCTa-
HOBJICHHBIX 3aKOHOM CITyJasiX.

B P® ycraHnoBieHO Tpu BUA MEHCUH JUIsl BOGHHOCTY)KAIIIUX: 32 BbI-
CIIYTYy JIeT, TI0 MHBAJIMIHOCTH, B CiIydae TMOENW WM CMEPTH BOESHHOCIY-
JKalux uxX ceMbH. B P® Taxke BOeHHOCHTyKalllie B OTCTaBKe oOecIeurBa-
I0TCSI )KHJIBEM 3a CUeT (he/iepabHOTo OroJKeTa.

3apyOeXHBIH ONBIT NEHCHOHHOTO 00ECHEeYEeHHUs] BOEHHOCIYKAIIX
1esiecoo0pa3Ho aHaJIM3UpOBaTh Ha npuMepe Benmmkobpurannu, ['epmanuy,
CIIA, xak 6osee yCIenHbIi.

B BennkoOpuTaHuu NEHCHOHHOE OOECIIedeHHE BOEHHOCITYKAIHX
BKJIIOYAeT OCHOBHOW OKJIaJ, C MHOTOYMCIICHHBIMH Hajm0aBKaMu. Takxke
(YHKIIMOHUPYIOT CHCTEMBI OOIIECTBEHHBIX OpraHU3alMi, KOTOpbIE OCyIlle-
CTBJIAIOT 3aIIUTY NPaB U 3aKOHHBIX MHTEPECOB BOCHHOCIYKAIUX, BOEHHBIX
NIEHCUOHEPOB U YJIEHOB UX CEMEH.

B ®PI' noMrMMO OCHOBHOI'O JICHEKHOTO OKJa/ia, BOCHHOCIYKAIllUE
TIOJYYalOT pa3in4Hble HaJ0aBKU M KOMIIEHCAIMU. B 4acTHOCTH, JBroTHas
oruTaTa >KWIIbSl 33 CUET CPEACTB (enepanbHOro OojpKera, OecruiaTHoe Me-
JIMIMHCKOE O0CIy)XHBaHME, OecruiaTHoe oOydeHHe Ha TpaKAaHCKYIO0 Crie-
LIUAJIBHOCTh. IIpy yBONIBHEHNM BOEHHOCIYXKAIMM BBITUIAYMBAETCS BBIXOA-
HOe 1oco0ue, KOTOPOe BKIIOYAET B Ce0sl KOMITEHCAIMIO, CBSI3aHHYIO C BBI-
HYXJIEHHOH 1oTepeli pabodero Mecra, 1 MaTepUaIbHyIO TOMOIIb.

[lencuonnoe obecneyenne BoeHHochyxkammx B CIIA Bkirouaer
CIEIYIOUIME COCTABIISIOIINE: BIIJIATa IEHCUI 110 BO3PACTY U BBHICIYre JIET;
MIEHCHUU 10 UHBAJUJHOCTH; OKa3aHUE MOMOIIH B MOJIYYEHUH I'Pa)TaHCKOT O
00pa3oBaHusi BOCHHOCITYXKAIIMMH, a TAKXKE YICHaMHU HX CeMeH; peqocTaB-
JIEHHE CTPAXOBBIX CCYJ Ha CTPOUTENIBCTBO XKHUJIbS UM €r0 PEMOHT; CTpaxo-
BaHME JKU3HH; MEJULIHCKOE 00ecreueHrne BOCHHOCTYKAIUX U WIEHOB HX
ceMeil; rcuxoTepaneBTHIecKasi TOMOIIb; BBIIIATH MOcOOMi 1o Ge3pabo-
THIIE; OCYIIECTBIEHHE TNPO(ECCHOHANFHON peadHIuTalyy; MNOMOIIb B
JlaJIbHEHIIEM TPYIOyCTPONUCTBE.

Takum 00pa3oM, poccCHIICKOe NMEHCHOHHOE OOecreueHHe BOEHHO-
CITyXaIX HOCUT OrpaHUYEHHBIN XapaKTep 110 CPABHEHHUIO C 3apyOeKHBIMU
aHaJIoTaMU M HYXJaeTcs B pe(OPMUPOBAHHUHM C YYETOM OIBITA JPYTHX
CTpaH.
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J. A. EPMAKOB
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

COIIUAJIBHBIE ITPABA:
COBPEMEHHOE COCTOSAHHE B POCCUHA

Bo Bpemena CCCP okoHYaTelbHO C(hOPMUPOBAIHCH BCE OCHOBHBIC
COIMANIBHBIC MpaBa, AeHCTBYIoNME B coBpeMenHoi Poccuu. C 1992 1. (pa-
Tudukanus [lexnapanyuy npaB YenoBeKa) 3TH IIpaBa CTaIM CHPABEUIHBO
Ha3bIBaThCS UMEHHO MPaBaMH YesIOBEKa, KaK TO M 3aKPEIJICHO B MEXKIyHa-
ponHoM npaBe. OHAKO pacpoOCTPaHSIOTCS U OHU Ha Bcex joaeit? Her.
Tak, nunam, npokuBaronmM 3a rpanuneit, B 2017 roqy He ObLia mpemoc-
taBieHa BoituiaTa 5000 pyOueit BMecTo uHaekcanuu neHcuu. CymecTByoT
JU colMainbHble npaBa B Hen3MmeHHoM Buae? Her. Hampumep, B 2008 r.
MOSIBUJIOCH TIPaBO Ha KOMITEHCAIIMOHHYIO BBITUIATY JUISl JIWI, OCYILECTB-
JISIOIIMX YXOJI 33 TPayKAaHUHOM, JocTHurmeM 80-JeTHero Bo3pacra WM 3a
uHBanuaoM [ rpynmel. JlocTaTouHO JIM TOMOTal0T MMEIOIINECs COIaIbHbIE
mpaBa poccusstHam? Her. Pasmep mocoOust mo yxomy 3a pedbéukom B VBa-
HOBcko# obOmactu (B 2016 T.) cocraBisut Bcero 130 pyOueit, a mpoKUTOY-
HBI MUHAMYM OBUI B HECKOJIBKO JIECATKOB pa3 Bbilie. OTCIoAa BBIBOJ: Ta-
KOe MocoOre HeAOCTATOUHO JaXke /sl MUTaHus pedéHka. CrucremaTu3upo-
BaHbI JIU conmanbHble npaBa? Her. OHU paccpenoTodeHsl MO BCEMY 3aKO-
HOZATENBCTBY. JTa npodiieMa Moriia Obl petuThes ¢ npuHsITHeM Coruaib-
HOT'O KOJIeKCa, HO Takas NMpakThka B PD ecTb TONBKO B HEKOTOPBIX PEruo-
Hax. D¢ QEeKTUBHA JIN 3aIIUTa UMEIOIINXCS CONMaTbHbIX TpaB? [la, cymect-
BYIOT MHOTOYHCIIEHHbIE NPUMEPBI, KOT/[a B Hallled CTpaHe J0OMBAIINCh MX
cobmoenus. Tak, MOXKHO JJOOWUTHCS BBIILIATHI 3apIuiar (10 3 MecsieB) B
Mepro/i IOUCcKa pabOTHl MPH COKpPAIIEHWH INTAaTa, MOXKHO OTCTOSITh CBOW
YCIIOBUSI TPYy/a.

Ha ocHOBaHMM M37I0)KEHHOT0, MOXHO CJI€TaTh BBIBOJ O TOM, 4TO CO-
LUaJbHBIEC TpaBa HAXOTCS B IPOIECCE MOCTOSHHOTO W3MEHEHHMs, 3arle-
YaTIeBaeMOro 10 BCEMY MAacCHBY 3aKOHOAATENbCTBA; COIMANBHBIE ITpaBa
Ppa3HoO0Opa3HbI MO CBOEH POJIM B 00ECIeueHUH JOCTOHHOTO YPOBHS JKU3HH,
HO BCE OHU MOT'YT 3all[HIIATHCS.
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O. H. 2KAPOBA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

HOPMATHUBHO-ITIPABOBOE OBECIIEYEHUE COIIUAJIbHOM
3AILIUATHI JETEW-CUPOT U JIETEM, OCTABIIIUXCS BE3
MOIEYEHUS POJIUTEJEN

B Poccuiickoit deaepauuu NpuHAT psj 3aKOHOB, KOTOpPBIE PETYIH-
PYIOT OTHOIIEHHs, BO3HHUKAmONMe B cdepe COUMATBHOW 3alWTHl JeTei-
CUPOT | JICTCH, OCTABIINXCsI O€3 MOMCUCHHs POUTEICH. 3aKOHOATEIBHYIO
0a3y COIMAaTBHOM 3alUTHI JETECH-CUPOT U JIETCH, OCTaBIIUXCS Oe3 momeye-
Hus poxnuteneil cocrapistoT Cemeitnsii Kogexke P®, I'paxnanckuit Koneke
P® u ®enepanbubiit 3akoH PO No 159-D3 «O 10monHUTENBHBIX TapaHTH-
SIX TI0 COL[MAJIbHON 3allnTe JIETEH-CUPOT U JIeTel, OCTaBIIMXCs Oe3 morede-
Hus poautenein» u ap. @3 PO Ne 159-O3 peryaupyeT OTHOLIEHUS, CBS-
3aHHBIE C MPEICTABICHUEM OpraHaMu T'OCYIApCTBEHHOHW BIIACTH JIOTIOIHHU-
TENIBHBIX T'apaHTHH 10 COLMANBHOHM 3alIuTe IIpaB JETeH-CUpOT W AeTew,
OCTaBIIMXCS O€3 MoNeueHns] poANTENIeH, a TaKkKe JIMIl U3 MX Yuciia B BO3-
pacte 1o 23 mer. Y neTeii-CUpOT U JIeTel, OCTaBIIMXCs 03 MOMeUeHHs Po-
JITENel, CyIeCTBYeT psii TapaHTHil: Ha TpyA, oOpa3oBaHue, MEIUIIMTHCKOE
o0cy)kMBaHHUe, UIMYIIECTBO, )KMIIoe omenienne u ap. OHn TODKHBI o0ec-
MIEYUTh HOPMAJILHOE CYIIECTBOBAHHUE AETIM-CHPOTAM U JIETSIM, OCTaBIIMMCS
0e3 roreueHusl poJMTENEH, OHAKO CEroJHs He BCE FAPAHTHH BBITOIHSIOT-
Csl TOCYIapCTBOM B MOJHOH Mepe. Oco0ble TpYIHOCTH MOSBIISIFOTCS B TTONY-
YEeHUH XWIbs. JleTeli-cupoT u aereid, ocTaBIIUXCs 0e3 TONeYeHUsT pOIUTe-
JIel, CTaBsT B TaK Ha3bIBAEMYIO JIbIOTHYIO ouepenb. CBoel odyepean npuxo-
JIITCSI JKAATh MHOTO JIET, a JKUTh B 3T0 Bpems Herze. Cerojns B VIBaHOB-
CKOW 00acTH Ha ydeTe HYXIAIOIIUXCS B )KHIBIX MTOMENICHUIX HAXOIUTCSI
6omee 2000 muir U3 Yucna METEH-CHPOT U JIETeH, OCTaBIIUXCS Oe3 mornede-
HUSI pOJUTENEH, 13 KOTOPHIX MHOT'ME COCTOSAT Ha o4yepenu Oolee MATH JeT.
CyneOHbIX pa30HpaTenbeTB MO 3TOMY BOIIPOCY HEMHOTO. 3a4acTyO JaHHbIE
KaTeropuy JIMIl HE UMEIOT BOOOIIEe HUKAKOHM IMOJIEPKKH U PACCUUTHIBAIOT
TOJIBKO Ha MOMOIIb IOCYAapCTBa, a MOTOMY 00sTCS ¢ HUM (TOCYJapCTBOM)
CIIOpUTB, @ TOCYJIAPCTBO HE BCET/A CHEMIUT TOMOYb.

3akoHonmaTenb Ha (eepasbHOM YPOBHE 3aKpPENIl Ebli KOMIUIEKC
TIpaB JIeTei-CUPOT U JIeTeH, ocTaBmIMXCs Oe3 momneueHus: poaurenei. Pea-
JU3anusl OT/ACNBHBIX M3 HHX (IIPaBO Ha IOIYYEHHE XKHJIbS) MPOUCXOIUT
ME/UIEHHO, B TOM 4HMCJIe B HalleM peruoHe. JlaHHas kateropusi HecoBep-
IIEHHOJIETHUX PEAKO HCIIOb3yeT oOpalieHre B OpraHbl TOCY/AapCTBEHHOMN
BJIacTH (B IEPBYIO ouepens — B CyA) 3a 3aIIUTON CBOET0 HapyHIEHHOro Mpa-
Ba.
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K. 1. 30JIOTAPEBA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

T'OCYJAPCTBEHHAS MOJUTUKA POCCAMCKOM
OEJEPALIMA B OTHOIIEHUUN MATEPUHCTBA
N OTHHOBCTBA

B nocnennee BpeMst Bce vamie oOcyxkaaercs npobiema BbiOOpa pe-
OEHKOM NPOXKUBAHUS C MAaTEPbIO WM C OTLIOM TIPH pa3BojIe.

Kak ykazano B 1. 1 c1. 55 CK P®, pebeHOK mMeeT mpaBo Ha 0OIIe-
HHUE C 00OMMU POIUTENSAMH, JEAYIIKOW, 0a0yIIKoW, OpaTbsiMu, cecTpamMu 1
JIPYTEMH POACTBEHHUKAMH.

CornacHo 1. 4 cT. 23 MeXIyHapoAHOro MakTa O TPaXIaHCKUX U
MONUTHYECKMX MpaBaxX: y4acTBYIOIIUE B MAaKTE rOCyJapcTBa JAOJDKHBI TPH-
HATH HaJUISKaIlde Mephl Uil 0OecriedeHusl paBeHCTBa IMpaB M 00s3aHHO-
CTell CynpyroB B OTHOIIEHHH BCTYIUICHHS B Opak, BO BPEMSI COCTOSIHUSI B
Opake W NpH €ro pacTop)KeHHH. AHAJOTMYHOE IOJOKEHHE CONEPKUTCS B
ct. 5 IIpotokona N 7 k KoHBeHIuM 0 3amure npaB 4eloBeKa U OCHOBHBIX
cB00OI, TJIe YKa3aHO, YTO CYNpPYTU 00IaJal0T PABHBIMHY MPaBaMU M paBHOU
OTBETCTBEHHOCTHIO YACTHOIPABOBOTO XapaKTepa B OTHOLICHHUSX MEXKIY
co00#f ¥ co CBOMMH J€TbMH B TOM, YTO KacaeTcsi BCTYIUICHUS B Opak, BO
BpeMs peObIBaHMs B Opake v IPH €ro pacTop >KEHHH.

E1me coBceM HenaBHO B ciIydae pa3Boja OOLIECTBEHHOE MHEHHE, CY-
neOHast MpakTuKa Oe3amneIsIIMOHHO CTOSUIM Ha CTpa)Ke MHTEPECOB MaTepH
B BOIPOCE O TOM, C KEM CJIElyeT OCTAaBUTh JKUTh JAETel Iocie pa3Baja ce-
Mbu. JLM. TluenuHIieBa 0TMEYaeT, uTo B CyAeOHOMN mpakTHke 310 10 90%
cirydaeB. OHaKO B MIOCIIE/IHKE JIET NECATh TEHICHIMS Hadajia MEHAThCS, U
ceifuac 5-6% CIOPHBIX CIIy4aeB BBIMIPBIBAIOT OTIBL. BMecte ¢ Tem Bompoc,
KaK OCTaBUTH peOeHKa C OTIIOM IIPH pa3Boje, KaKKe JIOKHBI OBITH TpHBe-
JIeHbI apTyMEHTBI, COXPAHSET CBOIO aKTyalbHOCTh. B TO ke BpeMst HeT cBe-
JIEHUI 0 TOM, HaCKOJIbKO COOTBETCTBYIOIIMMH IpaBaM JIeTel, NepeaaHHbIX
Ha BOCIIUTAHHE OTILY, SIBJISIOTCS pelIeHHs cyeOHbIX opraHoB. TpyaHo co-
TJIACUTBCSL C TE€M, YTO OCHOBHBIM JIOBOJIOM JIOJDKHO OBITH Oojiee BBICOKOE
MaTepHaIbHOE TOJI0KEHHE OTIa NMPH OIpPEAETIeHNH MECTa JKUTENbCTBA pe-
Oenka mpu passone. (Cwm., Hanpumep, Onpenenenue CyneOHON KOJIETHH
o rpaxaaHckuMm nenam BC P@ or 22.11.2002 Ne 81-B02-2).

Takum 00pa3om, perieHre BOpoca 0 TOM, C KeM Oy/eT IpOXHBATh
peOeHOK MpH pa3Bojie, TpeOYeT AaIbHEHIIEro HCCIIeI0BAHUs, U HE TOJIBKO C
TOYKH 3pPEHHS] apryMEHTAllUH pPOJAWTENEeH, NMPHUHUMAEMOro BO BHHMaHHE
CyJIOM, HO M y4eTa MHeHUs peOeHKa, a TaKKe, MHEHUsI Ipyrux Jul (cBuje-
TeleH, Apy3ei ceMbH, OJIM3KNX POJCTBEHHUKOB).
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4. B. KO3YBAM
MBaHOBCKUI TOCYIapCTBEHHBIN YHUBEPCUTET

TPYJOBASA MUTI'PAIIUA: K OITPEJEJTEHUIO IOHATUA

TpynoBas ~ MHrpanus  SBISETCA  BAXKHEHIIMM  KOMITOHEHTOM
100aIbHOTO Pa3BUTHI. MOXKHO YTBEPKIATh, YTO MUTPAIHS MTPEACTABISET
co00#l cepbe3HBI BBI30B C IMO3MIMU MEXIYHAPOIHOW W HAIMOHAIBLHOMN
0e30macHOCTH.

Psii ydeHbIX — MPaBOBEOB CYMTAIOT, YTO TOJ TPYAOBOM MUTpanueit
clieyeT TOHUMATh HEKOE IMOJBM)KHOE HACENIeHWe, W TPOIECCHl  €ro
MEPENBIKEHUS]  BHYTPU  CTPaHbl € JAJbHEUIIAM  OTPACIIEBbIM,
podeCCHOHATIBHBIM, COLIMATLHBIM, TEPPUTOPUATTEHBIM u
nepepacipeiesieHueM.

Hexkotopble ydeHble MOIAraroT, YTO TPYAOBONW MHIpAlUei MOKHO
Ha3BaTh COBOKYITHOCTb MEXaHHYECKHX, poeCcCHOHATIBHBIX,
nepeMeIeHnii, KOTOpbIe 3aBA3BIBAIOTCA B OTOM CBSI3H  HM3MEHEHHI
TEPPUTOPHATIEHOTO ILOJIOKEHUS UHIUBUIOB OTHOCUTEJIHLHO
MPOCTPAHCTBEHHO 3aKPEIIEHHBIX CTPYKTYP HACETICHUSL.

B apyrux wucCaeqoBaHUSX MUCpPalys, B YaCTHOCTH U TPYIOBasi,
MpecTaBasieT cobol MTo0aNbHBI B KOITHYECTBEHHOM COOTHOIIEHUHM U

MHOTOTIpaHHBIH B CTPYKTYpPHOM COOTHOIICHUU COLUAJIBHO-
nemorpaduueckuii nporecc.
MHorue w©3 Y4YeHbIX — IIPaBOBEJOB IOHMMAIOT IO/ TPYIAOBOH

MUrpanyel o000 BUI MPOCTPAHCTBEHHBIX IIEPEMENICHUI TpakJaH.
[TpuBepkeHIBI TakoW TOYKH 3PEHUS] OTOXIECTBISIOT TPOCTPAHCTBEHHOE
repeMeleHne Kak TPYIOBYIO MUTPALMIO, U HE YIIYOJNSIOTCS B KOHKPETHBIE
COLMAJIbHO-9KOHOMUYECKUE U HCTOPUUECKHE OCHOBBI MUTPALIUH.

A.B. Kouspan, I.C. BuTkoBckasg ImojaraimTr, 4YTO TpyAOBas
MUTpalsi HaceJeHHUs IMpPEeNCTaBisieT co0ol OOBEKTHUBHBIN Ipomecc
KaJpOBOrO  IIEPEMENIEHUs, TECHO CBS3aHHBIH C  (OPMHUpPOBaAHHEM
MIPOM3BO/ICTBEHHBIX OTHOIIEHUH W NMPOU3BOJUTENBHBIX CHIL.

B. U. IlepeBeneHneB CUUTAET, UTO TpaskJaHCKask TPyAOBask MUTpaLys
TIPENICTaBIsIeT cOOOM OAHO W3 YCIOBHI NPaBHIBHOIO (PyHKIIMOHMPOBAHUS
00IIECTBEHHOH KHU3HU.

PaccMoTpeB HECKONBKO MOAXOJ0B K MOHITHIO TPYJOBOW MUTIPAIHH,
MOXXHO CZIeNaTh BBIBOJA, YTO TPYIOBas MUTPALUsl — IOHITHE IIHUPOKOE U
MHOT'0ACIIEKTHOE.
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K. C. KY3HELIOBA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

OCOBEHHOCTH OBPA30BATEJbHOM CUCTEMBI
B COIIMAJTIBHOM I'OCYIAPCTBE

CrpemiieHre K ujeaxy OblIO CBOMCTBEHHO JIIO/SIM €Ille C JPEBHOCTH,
KOI'JIa PUMCKHE FOPHUCTHI, TOMUTUKH U (PHITOCO(BI AUCKYTHPOBAIHU O IIPUPO-
Jie YeJI0BeKa, rocyIapCTBE U IpaBe.

B BeunsIx cropax o0 mzaeansHOM rocyaaperse B 1850 romy poaw-
JIOCH TIOHSITHE O COIMAILHOM T'OCYAapcTBe, KOTOPOE BBEN B YIOTpeOieHHe
Jlopennt ¢pou HITelin.

Sozialstaat nim cormanbHOE TOCYAAPCTBO — ATO TOCYNAPCTBO, ITOJH-
THKa KOTOPOTO HalpaBjieHa Ha mepepaciipeielieHue MaTeprualibHbIX Onar B
COOTBETCTBHH C MPUHIIUIIOM COLUATBHON CIPaBEMIIMBOCTH PAJX JOCTIHIKE-
HUSL KaXbIM TPAXKIAHUHOM JIOCTONHOTO YPOBHSI )KU3HH, CTIIAXKHBAHUS CO-
[UANBHBIX PA3IMYHil U TOMOIIH HYKAAFOIMMCS.

Jlis co3maHusl Takoro rocyAapcTBa, Ha Halll B3TJIsA, HeoOXoauma
ocobast cucteMa 0Opa3oBaHMs, KOTOpast Oy/leT HampaBiieHa HE TOJbKO Ha
00y4YeHHe U MOATOTOBKY BBICOKOKBAJIU(HUIIMPOBAHHOT'O PabOUYero ooIecT-
Ba, HO M Ha BOCIIMTaHWE B KaXKIOM YEJIOBEKE JIMYHOCTH C HAOOpOM MpaB U
00513aHHOCTEH.

Jlonroe BpeMs cucreMa 00pa30oBaHUs B Pa3HBIX CTpaHax Oblua pas-
JieJieHa TI0 PacoBBIM, PEJIMIMO3HBIM U KJIaCCOBBIM Npu3Hakam. CoBpeMeH-
HOE COLMAJIbHOE TOCYAAPCTBO JODKHO OBITH OCHOBAHO Ha IIPHHIMIIE pa-
BEHCTBa MPaB IpakaH, B T.4. ¥ B cpepe 00pa3oBaTeNbHBIX OTHOIICHUH.

B cBere paszurus IT-rexHomoruii u mpouecca riaodanu3anuy, cuc-
TeMa 00pa3oBaHUs TOUIEKUT KOPPEKTHPOBKE C yIE€TOM TpeOOBaHHUN Mpo-
TPECCUBHOT'O OOIIECTBA JUIS €0 TOJTHOLEHHOTO Pa3BUTHSI.

Ocoboe 3HaueHHe NPUOOPETAET TAaKKE CHCTEMa COIMAIBLHOM ITOJ-
JIEp>)KKM 00YUaroIIMXCsl Ha pa3HBIX YPOBHSIX 00pa30oBaHMS.

16



M. P. MATOMEJIOBA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

«JINIO, TOTEPSIBIIEE KOPMIJIBIA»: KPYT JIMII,
MOJMAJAIOIINX MO/ JTAHHYIO KATETOPHIO

OJHUM U3 NIEPBBIX IIAr0B JJIsl HA3HAUEHUS IEHCHUH T10 CIIy4aro MoTe-
PY KOpMUJIbLIA SIBJIIETCS 3aKpETUICHUE KPUTEPHUEB I ONpeJeNieHus Julla,
KOTOpPOE MOKET IMPETEeHI0BaTh Ha YKa3aHHYIO MOMOIIb CO CTOPOHBI TOCY-
JIapCTBa.

IMomMumo (hakTa MOTEpH KOPMUIIBIIA, HEOOXOAUMO TAKKE HAUYUE U
COOJTIOICHUE NPYTUX MOJOKEHUH U ycioBui. OTMETHM, YTO B JCHCTBYIO-
IIIeM 3aKOHO/IaTENIbCTBE, TOYHO OMPE/IEIEHO, UTO MPaBO HA CTPAXOBYIO MEH-
CHIO IO CIy4al0 MOTEpU KOPMUIIbLIA HUMEIOT HETPYAOCIOCOOHBIE UJIECHBI
CEMbH yMEPIIIEro KOPMUJIbIIA, COCTOSABIINME HA ero wxauBeHun. OqHOMY U3
POACTBEHHUKOB YMEPIIEro KOPMUJIbIIA, €CITM OHU 3aHAThI YXOJOM 3a JeTh-
MH, OpaThsIMH, CECTPAMH WM BHYKAMH YMEPIIEro KOPMHIIbIA, HE JOCTHUT-
muMu 14 J1eT, yka3aHHasl MEHCHS Ha3HA4yaeTcs HE3aBHCHUMO OT TOr'O, CO-
CTOSITM OHM WJIA HET Ha WKIUBEHUU YMEPIIEro KOPMUJIbIIA.

JlermaeM BBIBOI — HEOOXOIMMBIMHU YCIIOBUSMH JIJISl BHITIIATHI MIEHCUU
IO CJIYYaro MOTEPU KOPMUIIBIIA SBJISIFOTCS: HETPYAOCIOCOOHOCTh TPaKIaH,
pOACTBO, BO3pacT, hopma 0o0ydeHUs, (PAKT MPOKUBAHUS C KOPMUIIBIIEM,
(akT yxoma 3a aerbMu M BHykamu. OOpalllaeM BHUMaHHE, YTO JIMIO IS
MOJIy4EHHUsl TIEHCUH MO CIIy4ar0 MOTEpPU KOPMUIIbLIA JOJHKHO COCTOSITh Ha
€ro WXJIUBECHUU.

WokauBeHIbl — 3TO JIFOAM, KOTOpbIE LEIUKOM U MOTHOCThIO MaTepH-
aTBHO 3aBUCUMBI OT KOT0-JIM0O, TO €CTh HAXOAATCS HA TOJHOM MaTepHallb-
HOM O0ECTIICYCHUH WHOTO YEIOBeKa. B mepByro odepens 3TO JETH, Opaths,
CECTpBI, a TAKKE BHYKH, KOTOPBIC 110 3aKOHY CUUTAFOTCS HEIECCIIOCOOHBIMY U
JIO HACTYIUICHHS COBEPIICHHOJICTHS HE MOTYT pab0TaTh U COJICPIKATh CEOsL.

Crenyer OTMETUTH, YTO HaMM YKa3aHa JIMIIb OJHA TpyINMa JIHII-
XKJMBEHIIEB, U3 BCETO MEPEUHs, 3aKPETJICHHOT O 3aKOHO/IATEIEM.

Ha nam B3rmsi, KaTeropusi «JIuIo, NOTEPSIBIIEE KOPMUIIBIAY, 3aK0-
HOJATEeIeM, Ha CErOAHAIIHUMA JIeHb, 0003HAYeHA JOCTATOYHO TOJIHO U TOY-
HO, C YYETOM Ka)JOW KOHKPETHOM CHUTyallud W OTAeNbHBIX ycioBuil. Ho
9TO HE MCKIIOYAeT MpoOieM, KOTOPBIE Yallle BCErO BOZHHMKAIOT B MPOIIECCE
Ha3HAYeHUs W BBIILIATHI MeHcuil. ['ocymapcTBy HE0OXOAUMO CO34aTh YCIIO-
BHA i Oonee 3(h(HEeKTUBHON peanu3aluy IpaBa JIMIa, MOTEPSBIIETO KOp-
MUIbIA. A JJIs 3TOTO cieayeT 0ojee YeTKO HOPMATHBHO OMPEACTHTH MPO-
LeAypy Ha3HaYEHUsI IEHCUH O CIy4aro MOTePU KOPMUIIbIIA.
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JI. M. MAJIBILLIEB
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

COIMAJIBHOE NKIUBEHYECTBO: IOCTAHOBKA
IMPOBJIEMbI

B Hacrosimiee BpeMs TEPMHUH «COLMAILHOE WXXKIUBCHUECTBO» BCE
gare ynorpeoisercsi OOMBIIMHCTBOM aBTOPOB 0€3 OCMBICIICHHUS W pealbHO-
TO OCO3HaHUS MPOOJEMBI, YTO BJICYET, BO-TIEPBBIX, HEIOCTATOYHO CEPhE3-
HOC K HEW OTHOIIEHHWE, BO-BTOPHIX, HEBO3MOXKHOCTH IMPOTHBOJCHCTBUS
npobieme. [IpakTHUECKU BCE aBTOPHI, KOTOPHIC MBITAIOTCS JIaTh OMpE/eIie-
HHE COLMAIBLHOI0 MKIMBEHUYECTBA, UCXOAAT UCKIIOUUTEILHO U3 STUMOJIO-
THYECKOTO acTeKTa, He pa3srpaHUYMBas CUTYallud OOBEKTUBHOW U CyOBEK-
TUBHOW 3aBUCUMOCTU. [1epBEIil THUIT 3aBUCUMOCTH OXBATHIBACT CUTYAIIUH, B
KOTOPBIX PEIMIUEHT O0hEKTUBHO HE MOXKET YJ4aCTBOBATH B MPEOJOJICHUN
JKU3HCHHOW CUTYaIluH, B CBSA3HM C KOTOPOW OH MOIYYaeT CONUAIBHYIO IMO-
MOIIb, T.€. HE3aBUCUMO OT CBOET'O XKeJIaHWs 3apadaThiBaTh HA )KU3Hb CAMO-
CTOSATENILHO, HE MOXET 00EeCIIeUnBaTh CBOM MOTPEOHOCTH B HEOOXOMUMOU
Mepe. BTopoii THIT — pelUImIeHT MOXKET YU4aCTBOBAThH B MPECOMOJICHUH KH3-
HEHHOHM CUTYallWd, B CBSI3U C KOTOPOM MOJy4aeT IMOMOIIb, HO HE XKEIaeT
9TOro Jenath. HBIMU clioBaMHu, 00J1a1aeT HEOOXOUMBIMU pECypCaMu st
MTOTEHIIMATIFHOTO CaMOCTOSTEIBLHOIO O0ECIEUCHUsI CBOMX MOTPEOHOCTEH,
HO CO3HATENIFHO UX HE HCIIONIE3YET, JKeJasl MmojaraThCs Ha 00eCledeHrue OT
00IIIeCTBa; CIOJ]a TAKXKE OTHOCSTCS BCE CHTYAIlMHd HEMPAaBOMEPHOTO IOJY-
YCHUS COLMAIIFHOW MOMOIIU. Pa3rpaHMYuMBaTh 3TH CHUTYallUd BaKHO, TaK
KaK K MpoOJieMe COIMATBHOTO WXIUBEHUCCTBA HENB3sI OTHOCHUTH TEPBBIN
Tin 3aBUCUMOCTH. OOBICHSIETCS 3TO TEM, UYTO CHUCTEMAa OOIIECTBEHHOM
TIOJIZICPKKH, COIMATBFHOIO 00CCIICUCHUS YKa3aHHBIX KaTeropuii, 00hEKTHB-
HO HECIOCOOHBIX T03a00THTHCS O ceOe, UCTOPUIECKH Pa3BUBAIACh U MOMY-
Yuiia 3aKpeIICHNEe KaK HHCTUTYT, MIPU3HAHHBIA 00IIECTBOM HEOOXOMMEIM,
0TKa3 OT KOTOPOTO OyJeT 03HA4YaTh MOPAIBHYIO JETpajalliio OOIIeCTBA.
Takum 00pa3oM, «CONMANTBHOE WXKIUBCHUYCCTBO» MOXHO OIPEICITUTh Kak
00YCIIOBJICHHOE Pa3IMYHBIMH MOTHBAMU TIOBEIICHUE W JKU3HECHHYIO TIO3H-
[UIO PEIUITUEHTA, KOTOpas 3aKJIF0YaeTCs B CTPEMIICHHH WHIUBHIIA HAaXO-
JUTBCS Ha 00eCTieueHUH OOIIECTBA, SBIISSACH MACCUBHBIM MOJyJaTeIeM 00-
IICCTBEHHBIX PECYPCOB, B TOM YHCJIC HEIIPABOMEPHO, NMPH HATHYUH 00BEK-
TUBHOW BO3MOXKHOCTH JIMIIA y4aCTBOBATH B MPEOJOJICHUU JKU3HECHHOH CH-
Tyaluy, B CBS3H C KOTOPOU €My OKa3bIBAETCS TIOMOIITb.

18



H. A. MYJIMHOBA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

CYJIEBHASA 3AIIUTA KOHCTUTYIIUOHHOI'O ITPABA
HACJIEJJOBAHMS B POCCUICKOM ®EJIEPAIIUN

[Ipexxne Bcero, CTOUT OTMETUTH, YTO JAEHCTBYIOIIEE 3aKOHOIATEINb-
ctBo P® npenycmarpuBaeT Be NpoleaypHO-TpoleccyalbHble (OpPMBI 3a-
IIMTHl TIpaBa HACJIEJOBAHUS: CYIeOHYI0 M HOTapHaIbHYIO, OCYIIECTBIIse-
MYIO BO BHECYJICOHOM TOPSIIKE.

B cootBerctBHu co cT. 36 OcHOB 3akoHOAaTenbcTBa PD 0 HOTapua-
Te, 3alIMTY NPaBa HACIEIOBAHUS OCYIIECTBISIIOT U HOTAPHAIbHBIE OPTaHbI.

Uro kacaercsi CyieOHBIX OpraHOB, IOPUCAMKI KoHCTUTYIIHOHHOTO
cyna P® pacnpoctpansiercsi TOIBKO Ha CIOPHI, Kacarouyecst cepbl 3amiy-
TBI HACJIEICTBEHHBIX MPaB, B KOTOPBIX pedb WET O HapyIIECHUH AEHCTBYIO-
MM 3aKOHOJATENbCTBOM WM OTJENbHBIMUA €0 HOPMaMHU T'apaHTHPOBaH-
Horo KoHcTuTynueil mpasa Hacle10BaHHUS.

Hecmotpst Ha TO, 4TO CyOBEKTaMHU HACIEACTBEHHBIX CIOPOB MOTYT
OBITh ¥ TPaXKJaHe, ¥ IOPUANYECKUE JINLA, U NHUBU/IyalIbHbIE TIPeIIPUHIMA-
TEJH, HACJIEICTBEHHBIE CITOPHI HE TI0/IBEIOMCTBEHHBI apOUTPaKHBIM Cy/IaM.

Hcxonst 13 TOro, 4To HacieACTBEHHBIC JieJla HE IOJIBEIOMCTBEHHBI
apourpaxsbiM cygaMm, a Koncrurymmonusii Cyx P® ocymectBisier ux
paccMOTpeHHe TOJIBKO B IUIaHE KOHCTUTYIMOHHBIX TapaHTHH MpaB yesioBe-
Ka B 00JIaCTH HacJeJOBaHUS, MOXKHO CAEIaTh BBIBO, YTO HEMOCPEACTBEH-
HYIO 3alIUTy CyOBEKTHBHOI'O IpaBa HACIIENOBAHHS OCYIIECTBISIOT CYJIbI
00IIel FOPHUCAUKIIUY.

Bmecre ¢ Tem, B MeX1yHapOJHOM NPaBONPUMEHHUTELHOM IPaKTHKE
3alUTa KOHCTUTYIIMOHHOTO 1PaBa HACJIEIOBAHUS OCYIIECTBIISIETCS TAKXKE U
WHBIMH BHECYJ€OHBIMH CIIoco0aMM 3alIuThI 3TOro npasa. CTOPOHBI MOTYT
YperyaupoBaTh CIIOp, 3aKIIOYMB MHPOBOE COTJIAIICHHE WIIM HCIIOIb3Ys
JIpyrue MPUMHUPUTENbHBIE MPOLEAYpPhl, €CIIM 3TO HE MPOTHBOPEUUT Qee-
paJIbHOMY 3aKOHY.
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C. P. MYPAJIOBA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

OCOBEHHOCTH PEAJTM3AIINN JETHMU-CUPOTAMHI
MPABA HA TPYJ B COBPEMEHHOM COLIMAJILHOM
T'OCYJIAPCTBE (Ha npumepe P®)

UKCIEHHOCTh JETEH-CUPOT €KETOTHO YBEIUYUBACTCS, B CBS3H C YEM
po0JIeMa CHPOTCTBA U MOCICAYIONIEr0 TPYAOYCTPOUCTBA ITHX JETeH mpu-
o0OpeTaeT 0COOYIO aKTYaIbHOCTb.

OmHO# M3 TIIABHBIX 3aJ1a4 TOCYIapcTBa B cepe Tpyaa U 3aHITOCTU
MOJIOJIC)KU U OCOOCHHO BBIMMYCKHUKOB JIETCKUX JOMOB SIBJIICTCS IPEIOC-
TaBJICHUE UM PaBHBIX BO3MOXKHOCTEH B peau3aliy NpaBa Ha TPy, BEIOOpa
npoeccuii. ImeHHo nostomy B coorBercTBuH ¢ @3 ot 21.12.1996 Ne 159
— @3 «O 1ONOTHUTENBHBIX TAPAHTUAX 10 COLMATLHOM MOAEPIKKE JETeH —
CHUpOT W JICTCH, OCTaBIIMXCS 0€3 MOIEUYCHUS POIUTENCH» WM IPETOCTaB-
JITIOTCS JIOTIOJTHUTENIFHBIC TApaHTHH TpaBa Ha TPYA KaK COIMAILHO HE3a-
IIWICHHOMY CJIOK0 HaceneHusi (mocobme mo Oe3paborurie, OecruiaTHOE
podeCCHOHATBHOE O0YYCHUE WM JONOJHHUTENIBHOE MpodeccruoHanibHOe
oOpa3oBaHue).

OpHaKo Ha TMPAKTUKE YYaCTHUIIUCH CIAy4ad HAPYIICHUS TapaHTUi B
chepe peanu3anuu npasa Ha TPy IeTbMH-CUpOTaMu. Tak, naxke YCHenrHoe
OKOHYAHHE By3a HE TapaHTHPYET PEIICHUE MPOOJIeM, CBA3aHHBIX C COIU-
anpHOM amanrtanueid. CymecTBYIOT MHOTOUYHMCIEHHBIE (pakThl HecoOtoe-
HUS pabOTONATENIMHU TPYAOBOI'O 3aKOHOAATEILCTBA B OTHOIICHUU JETEH-
cupot. iM 4acTto OTKa3bIBAIOT B TPYAOYCTPOWCTBE, a TaKKE MOTYT He3a-
KOHHO YBOJHThH. BakHO OTMETHTH TOT (DAKT, YTO M CO CTOPOHBI OPraHOB
TOCYJapCTBCHHOW CITYyXKOBbI 3aHATOCTH HMEIOTCS HApPYIICHUs, HampuMep,
HE3aKOHHBI W HEOOOCHOBAHHBIA OTKAa3 B PETMCTPAIlH B KavecTBe Oe3pa-
00THOrO, OT BBIIIATHI OCOOUS 1O Oe3paboTHie, a TakKe Ha3HaYeHHE MHU-
HUMAJTEHOTO TTOCOOS.

Takum 00pa3oM, JETH-CUPOTHI UMEIOT JOTOIHUTEIbHBIE TAPAHTUH B
chepe peanuzanyu npaBa Ha TPy, KOTOPOE HYXKIAAeTCI B 0CO0OOM 3aIure
CO CTOPOHBI ToCynapcTBa. MIrHopupoBaHue MpooIeMBbl AETEH-CUPOT BEIET K
JIETYMaHU3aIUH YEJIOBEYCCKUX OTHOIICHUA, POCTY MPECTYITHOCTH, a TAKXKe
MOHIKEHUIO YPOBHS U KAYEeCTBA KHU3HU JTAHHBIX JIHIL.

20



A. B. ITABJIOBA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

JAEATEJBHOCTb UBAHOBO-BO3HECEHCKOI'O
BJATOTBOPUTEJIbBHOI'O OBIIIECTBA B HAYAJIE XX B.

OpHOM M3 caMBbIX TEPBBIX B TOPOJIE U 3HAYNMBIX COIMAIIBHBIX Opra-
Hu3auuii Obu1o VBaHOBO-Bo3HEceHCKoe OiaroTBOpUTENLHOE OOIIECTBO.
Ero ycra Obu1 yTBepkeH S5 mexabps 1877 roma munHMCTpOoM BHYTpEeHHHX
nen. BriacTu oCyIIECTBIISIIM TOCTOSIHHBIH KOHTPOJIb 332 J€ATENBHOCTBIO
9TOH (QUITAHTPOITMYECKON oOpraHu3anuy. biaroTBopuTenabHOE OOIIECTBO
TIPE/IOCTABIISUIO OTYETHI O CBOEH NESITeIbHOCTH MUHUCTPY BHYTpeHHHX nen
U BIIQAUMHUPCKOMY I'yOepHaTOpYy.

I'nmaBHbIe 3aHATHA 3TOH OpPraHW3AalUM 3aKIIOYAUCh B HM3BICKAHUU
Croco00B K MPEKpaIIEHNI0 HUIIEHCTBA, NMPEAOCTABICHUH MTUIIH U OJEXKIbI
TEM, KTO UCTHHHO HYXK/AJICS ¥ He MOT IPHOOPECTH UX COOCTBEHHBIM TpY-
JIOM, & TaKXe B NMPU3PEHUU U BOCIIUTAHUH JIETEH, KOTOphIE HE UMENTH POJIH-
teneil. Kpome Toro, Hame4yanoch COAEHCTBHE B TIOMCKE pabOTHI TEM, KTO B
9TOM HYXXZaJICs, OKa3aHWe MEIUIIMHCKON ITOMOIIH B OOJNBHUIIE WX HA JIO-
My, TIOMEIIEHHE 32 CYEeT OOIIecTBa OECHOMOIIHBIX W HEMMYIIUX B Oora-
JIeTIbHU, U3bICKaHHNe CPEICTB IS BBIAYN TTOCOOMH HY>KIaBIITHMCSI.

JesrensHocTs VBaHOBO-BO3HECEHCKOro 0J1aroTBOPUTEIHHOTO 00-
mecTBa ObUIa pa3HOIUIAHOBOHM, OXBAThIBala HECKOJIBKO HAINpaBJICHUH IO
TIOMOIIY HEUMYIIUM, OONIBHBIM JIFOMSM, JeTsIM U crapukam. Ho, Bce xe,
aKTHBHOCTb 3TOH OJaroTBOPUTEIHHOW OpraHu3anvy ObLIa HEBEIHKa [0
1907 r., xoraa mpousonuio causiaue MBanoBo-Bo3HeceHckoro 6marorBopu-
TENILHOTO O0IECTBa C JAMCKUM KPY)KKOM, KOTOPBIH Hadan (yHKIIMOHUPO-
BatTh B 1904 r. B Hauase pycCKO-AMOHCKOH BOIHEIL.

OCHOBHBIM HarpaBJIeHUEM pPa0OTHI OOIECTBA CTANIO OKa3aHUE MO-
moum aersiM. C 1907 r. obecnieunBanach pabota MOJOYHOM KyXHH, T/
OeaHEeHIIMM KUTEISIM TopoAa OecIUIaTHO BBIAABaIM HECKOJBKO CTAKaHOB
KUIISTYEHOT0 MOJIOKA ISt ieTedl. B BejeHnn 01aroTBOpUTEIHLHOTO 00IIecTBa
HaXOJWJINCH TATH sICIIel, KOTOpBIE CO3/aBaIUCh ISl TOTO, YTOObI UX POIHU-
TEJIM MOIJIA CIIOKOWHO paboTaTh U He NMepeXnBaTh O TOM, YEM 3aHUMAIOTCS
WX JETH U T/Ie OHU HaXOMSATCSL.

K coxanenuro, npu Bcell MOIOXUTENBHONW JJMHAMHKE Pa3BHUTHS, OJa-
TOTBOPHUTENH HE MOTJIM TOMOYb BCEM HYXK/IABIIUMCS B ITOMOIIIHU, TaK KaK B
MIPOMBILIJIEHHO pa3BUTOM ropojae MBaHoBo-BosHeceHcke Obuto Gosblioe
YHCII0 OEHBIX M HY)KIABIIMXCS B TIOMOIIH JIIOJICH.
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A. B. [IEPEBEJIEHIIEB
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

AHAJIN3 COIIMAJILHOM TOJIMTUKHA CCCP B COEPE
SAIIUTHI UHBAJIU10B

[lepBBIM aKTOM COBETCKOW BJIACTH B OOJIACTH COIHAIBHOTO O0ecIe-
YCHUSI MHBAJHIIOB OBUTO MOCTaHOBJIEeHUE OT 17 gekadps 1917 r. «O mpo-
[IEHTHBIX HaI0aBKaX K MEHCHSIM CONAaT MHBamumoB». 30 ampemns 1918 r.
roCyIapCTBO JEKIApUPOBANIO, YTO BMECTO JOPEBOIOLMOHHON CHUCTEMBI
0JIarOTBOPUTEILHOCTH JIOJKHA OKA3bIBaThCs COIUANIbHAS TTOMOIIH B (hopme
MIPEIOCTABIICHUS YOCKHIIA JUIT BOCHHO-YBEUHBIX, HA3HAUCHUS UM IICHCHH,
pa3BUTHs YYIEOHBIX 3aBENICHUN TOCYAapcTBeHHOTro mpu3penus. [lo mocra-
HoBleHHI0 CoBHapkoMma «O conUaNbHOM OOECIICYCHUH WHBAJIUIOB» OT 8
nexabpst 1921 r. mpaBo Ha MEHCHIO N0 MHBAJIMIHOCTH TIONydalld Bece pado-
Yyhe U cyKallue, a TakKe BOSHHOCTY>Kalllie B cllyuyae HaCTYIUICHUS] HHBa-
JIUTHOCTH TI0 TIPUYUHE TPYIAOBOTO YBEUbsI, MPO(hEeCCHOHATLHOT'O WITH 00IIe-
ro 3a00JIeBaHUs, a TAKXKE MO CTAPOCTH.

B 1923 rony Obuta U3MEHEHA CHCTEMa BPavueOHO-TPYIOBOM IKCIIEp-
TU3BI U COIMAJIFHOW TIOJIUTUKU B OTHOIICHWW WHBAJIHIOB. bblia co3maHa
TpeX TPYIIOBasl KIACCU(PHUKANUS WHBAIHIHOCTH, OHA cTaia 0a3ucoM Bpa-
4eOHO-TPYIOBOI AKCHEPTH3BI M MPOCYIIECTBOBAIA, ¢ MUHAMAIBHBIMU W3-
MEHCHHUSMH, JI0 HAIIIETO BPEMCHU.

HTorom cTaHOBIICHHS CUCTEMBI BCEOOIIEr0 TOCYAaPCTBECHHOTO TMCH-
cuonHoro obecneuenus craid 3akoH CCCP «O meHcHsx U mocoOusx uie-
HaM Koixo30B» (oT 15 mrons 1964 r.). Ykasom [Ipesuamyma BepxoBHOro
Coera CCCP or 31 nmexabpss 1964 r. ObUTH TOBBINICHBI MHHHMAJIBHBIC
pa3Mepsl rocynapcrBeHHbIX neHcuil naanuaam 1 u Il rpynn. Kpome toro,
[Mocranosinenuem CoBmuna CCCP or 6 mapra 1965 r. Obun pacmmpeHsl
JBrOTHl WHBANMMAAM OTEUECTBEHHOW BOWHBI M WICHAM CEeMEH BOEHHOCIY-
JKallUX, HOruomux B Belnkoi oreuecTBEHHOM BOMHE.

CoBerckasl colyajibHas MOJUTHKA MO 3alllUTe MpaB WHBAJIUIOB pea-
JIN30BbIBAJach B KOHTEKCT€ MEIUILIMHCKOIrO MOJX0/a, KOrjaa rocyaapcTBo
paccMaTpuBajIO WHBAIKAA MCKIIOYUTEIBHO KaK JIUIO C TUCQYHKIUCH Op-
TaHu3Ma, TPeOYIOIIeH METUITMHCKON momomy. VHBamumaM mpenocTaBis-
JIACh BO3MOYKHOCTB KHUTh B CICIMATHU3UPOBAHHBIX YUPEKICHUSIX, B IITKO-
JIaX-UHTEpPHATAaX, JIOMax-HHTepHATaX, padOTaTh Ha CICIUATA3HPOBAHHBIX
TPEIIPUSITHSX.
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E. B. POIMNOHOBA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

TEHAEHIIUU PA3BBUTUSA COLTUAJIBHOI'O T'OCYJAPCTBA

ColianbHOe TOCYIapCTBO B COBPEMEHHOM MHpPE HE YTPATUIIO CBOCH
aKTyaJIbHOCTH HH KaK JMHAMUYHO Pa3BHBAIOIIEECS MOIUTHIECKOE SBIICHHE,
HHU Kak Hay4yHas npoOiiema. Hayka w3yuaer HampaBiieHHE Pa3BUTHUS COLU-
aNBHOTO TOCYIapCTBa, aHATM3UPYSA U 0000IIass U3MEHEHHUS] B COLMAIBLHOM
MOJIUTHKE Pa3MYHbIX CTpaH. Y, HeB3upas Ha Pa3HUIy HOBBIX TEPMHHOB,
0003HAYAIOMINX CIIEAYIONIMHA 32 TOCYapCTBOM 0OJarococTosiHus (TlaTepHa-
JIUCTCKMM COIMANIGHBIM TOCYIaPCTBOM) ITAIl Pa3BUTHUS COIUAILHOTO TOCY-
JIAPCTBA — «HEOMATEPHATIUCTCKOE COLHANBLHOE TOCYAapPCTBOY, «TOCYAAPCTBO
COIMAJIBHBIX UHBECTUIHI» U JP., MPOSIBIISIOTCSA OOIIUE TEHICHIIMN Pa3BH-
TUSI COLUAIBHOTO TOCYAApCTBa. M3MEHSIOTCS MaciTaObl, HANPaBIECHUS U
(OpMBI y4acTHsl OPraHOB T'OCYJAapPCTBEHHOW BJIACTU B PEAU3aI[MU COLU-
anpHOW (yHKIUK TrocyaapcTBa. COaKTOPOM OPraHOB TOCYAApCTBa B COLH-
aJIbHOU IEeATETBHOCTH BCE Yallle BHIHYXKIEHBI BBICTYIIATh HHCTHUTYTHI TPAXK-
JTAHCKOT'O O0IIeCTBa.

IlepeMeHbl 3TH OOYCIOBJIEHBI HW3MEHEHHEM JIeMOrpa(uuecKoi
CTPYKTYPBI HaceNeHHs, KOTopas ycyryouna aucoanaHc Mex 1y JOHOPaMH K
pELUINUEHTAaMH COLUAIBHOTO ToCyAapcTBa. MOIIHBIE MUTPAIIMOHHBIE MTPO-
LECChl YCHJIMIIM HATPY3Ky B IUIAHE OKa3aHHs COLMATBHOW MOMOIIH OeKeH-
1aM Ha OFOJUKETHI B TeX CTpaHax, KOTOPbIe MPHUHSIM MUJUTHOHBI Mepece-
JICHIIEB. DKOHOMUUECKHUN KPU3UC U TEXHUYECKUI MPOrpecc ¢ podoTu3aIu-
el mpocTelmx pabounx (HYHKIHNA CIPOBOIUPOBATIM TOMOIHEHUE PSIIOB
6e3paboTHbIX. PacTeT Takas KaTeropus HYXKIAIOIIUXCS B COIMAILHON 3a-
IIWTE JIAI Kak «paboraromue O0eaapiey». Tak, B EBpocoro3e mpodiema pado-
Taronmx OemHbIX Ha 2012 1. 3aTparuBana yxe 9,1 % HaceleHus Tpymocmo-
coOHOro Bo3pacra. 3aKOHOJATENM HE YCIIEBAIOT IEPEeCTPOUTH 3aKOHOJa-
TeNBbHYI0 0a3y Mo COIMaNbHOE rocynapcTBo HoBoro ¢opmara. Conpmans-
Hast QYHKIIUS TOCYIapCTBa UMEET OMpPE/ISICHHYI0 HHEPIIUIO B CBOEM Pa3BH-
Tuu. MHOrHMe 3apyOe)KHbIE HCCIIENOBATENNd CUYUTAIOT, YTO, HECMOTPS Ha
BBIIIIEO3HAYEHHbBIC U3MEHEHUS, IECATUIECTUIMU CIOKHUBINUECS B chepe oKa-
3aHUSI COIMATBHBIX YCIYT TOCYIAPCTBEHHBIE U MYHHIUIIATBHBIE HHCTUTYTHI
COXpaHAT 3a co0oil B OIIKaWIINe TO/bl BEAYUIYIO POJb B JIeNe OKAa3aHHs
COIMAJIBHOM TTOMOIIM HACeJIeHHI0. XOTsS OKOHYATENIbHbIE BBHIBOABI JETaTh
elie NPeXICBPEMEHHO.
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K. A. CEMEHOBA
MBaHOBCKUI TOCYIAapCTBEHHBIN YHUBEPCUTET

B3AVMMOJIECTBUE YACTHBIX U TYBJIMYHBIX CTPYKTYP
B COEPE CTPAXOBAHMUSA BKJIAIOB

Jl1s mpenoTBpalieHns Kak SKOHOMUYECKUX, TaK U COLMATIbHBIX He-
TaTUBHBIX MOCIIEICTBUN NMPEKPAIeHUsI AITEIHbHOCTH OaHKOB MPAKTHIECKH
BO BCEX IOCYAApCTBAX MHUpPA Ha CETOAHALIHMNA JeHb cymecTByeT Cucrtema
cTpaxoBaHus OaHkoBckux BKiIanoB (CbB). Crout ormeTuTh, 4yTO MCTOPH-
yecku nHCTUTYT CBB Kak u 3a pyOexxom, Tak u B PO nossisiercs: B Kpusmc-
HOE BpeMsl, YTO OOYCJIOBJIEHO HaJWYHEM OIpEeJICHHBIX HETaTHBHBIX MPO-
LIECCOB B KOHOMUKE TOW MJIM MHOHM CTpaHBbI, U KaK CIIEACTBUE BO3paCTaHUE
COLIMAJIBHON HANpPSYKEHHOCTH, YBETMUEHHE COLIMATIbHON Harpy3ku rocyaap-
ctBa. OQHAKO, HECMOTPS HAa CXOXKUE YCIIOBHS CTAHOBJIEHUS YKa3aHHOI'O
WHCTUTYTA, (PAaKTHYECKH CKIIAJBIBAETCS IBE €r0 MOJEJH: aMepUKaHCKas U
repMaHckas (eBporetickas). B ykazanubsix mogensx cucreM CBB mpucyrcr-
BYIOT KaK YacCTHbIE, TaK U FOCYJapCTBEHHbIE NHCTUTYTHI, OTHAKO UX B3au-
MojieiicTBre B paMkax cucremsl CBbB paznuuHo.

IlepByto Monenp XapakTepu3yeT HaJHMuue 3aKOHOAATENBHO 3aKpell-
JIeHHOHM 00s13aHHOCTH OaHKOB OBbITH yacThlo cucteMbl CBB, koropast sBis-
eTCcsl TOCyJapCTBEHHOH. B CBsI3M ¢ TeM, 4To TpeOOBaHUE IO CTPAXOBAHHIO
HCXOJAUT OT FOCYAApCTBa, TO U YUYACTHUKU CTPAXOBAHUSA, YCIOBHUS €rO Mpo-
BEJICHUS, a TAKKE pa3Mepbl CTPaXOBBIX B3HOCOB M CTPAXOBBIX BBIILIAT OII-
penensoTcs 3aKOHOAATEIbCTBOM.

Bropas Monenp HanmpoTHMB OCHOBaHAa Ha JIOOPOBOJIBHOM YYacTHUH
0ankoB B cucteme CBB; mpu sToM opraHu3armu, OCyIIeCTBISIONIAE COOT-
BETCTBYIONLYIO JESITENBHOCTh, MOT'YT OBITh KaK rOCyJapCTBEHHBIMHU, TaK W
yacTHbIMU. EnnHcTBeHHOE orpanumuenue B cucreme CBB, xotopoe ycra-
HaBJIMBAETCSl 3aKOHOAATENIBHO, KACcaeTCsl MaKCUMAaJIbHOTO pa3Mepa BbIIIAT
T0 BKJIAJy B CiTydae OaHKpOTCTBA OaHKa.

B P® Ha ceroguamHuii 1eHb YCTaHOBUJIACh aMEPUKAHCKAas MOJIEINb
cucteMsl CBbB, 1ieHTpalbHBIM 3BEHOM KOTOPOH SIBIISI€TCSI TOCYIapCTBEHHAS
Kopropaiys «ATeHTCTBO IO CTpaxOBaHHIO BKIaaoB». Co3naHue Takoi
CTPYKTYpbI OBUTO OOYCIIOBJIEHO TE€M, YTO YAaCTHBIH OM3HEC OKa3aJicsi HE B
COCTOSIHUU CaMOCTOSITENbHO peanu3oBaTts HHCTUTYT CBB. Kpome toro mo-
cTpoeHue 3G GeKTUBHON U ycTolunBoi crcteMbl ChB B colmanbHbIX, 9KO0-
HOMHYECKHX U NPABOBBIX YCIOBUIX P@ okazanock HEBO3MOXKHBIM 0e3 3Ha-
YUTETLHOT0 (PMHAHCOBOT'O BKJIA/1a TOCYAApCTBa.
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I1. B. CM1PHOB
MBaHOBCKUI TOCYIapCTBEHHBIN YHUBEPCUTET

COTPYJJHUYECTBO COBPEMEHHOI'O POCCUICKOI'O
T'PAXKJIAHCKOI'O OBIIIECTBA U TOCYJIAPCTBA
MO OKA3AHMIO IOMOIIY JETSAM, HAXOJISIIAMCS
B CJIOKHOM )KU3HEHHOM CUTYALIUN

CeronHs ¢ BBICOKOH CTETIEHBIO BEPOATHOCTU MOXKHO TOBOPUTH O TOM,
YTO JETH SBISIOTCS YS3BUMOM IPYNION, KOTOpast HYKIAeTCs B COLMAIbHON
nomony. CylecTByeT psii KaTeropuil, KOTOPBIX OTEYECTBEHHOE IpaBo
OTHOCHUT K JIETAM, HaXOAALIMMCS B TPYAHOM KU3HEHHOH cutyarmu. JlaHHbIe
Kateropun ykazaHel B DenmepanbHoMm 3akoHe Ne 103-D3 «O0 OCHOBHBIX
rapanTusx npaB peOéHka B Poccuiickoit ®@enmepanumn»y. B denepansaoM
3akoHe Ne 159-®3 «O AONOMTHUTENBHBIX TapaHTUAX M0 COLMAIbHON
TIO/IIEPIKKE JIETeH CHUPOT U AeTel, OCTABIINXCs Oe3 MONEYESHUs] POIUTENEH»
YCTaHABIMBAETCsS, 4YTO MX  3alllUTa  OCYHIECTBISIETCd  OpraHamu
TOCYIapCTBEHHOM BIacTh CyObeKTOB PD.

Takne MHCTUTYTHI Tpa)kIaHCKOTO OOIIECTBa KaK HEKOMMEpUYECKHE
opranmsamuu (HKO) Benyr pa3HooOpa3Hyr0 padoOTy ¢ CEMbSIMHU TPYIIIBI
pHcKa Uit MPOQHIIAKTUKY colraibHoro cuporcrsa (Cankr-IlerepOyprekas
obmecTBeHHas opranuzanus «Bpaun netsim», oz « YKpeIieHne CeMb»),
paboTy 1O couMaNbHOM ajanTalyd  JeTeH-CUpOT M aJanTaluu
BBITYCKHUKOB JIETCKUX WHTEPHATHBIX YIPEKACHHH, BKJIFOYAs
npodopueHTanmio U TpynoycrpoiictBo  (bmarorBoputenbHbId  QOHI
TIOMOIIM JIETAM-CUPOTaM «3JIeCb U Cceldacy), OCYIIECTBISIIOT MPaBOBYIO
3alUTy JEeTEeH-CUPOT.

CoBMecTHas JeATeNbHOCTh TOCYAApCTBA U CTPYKTYP IPa)IaHCKOrO
00IIecTBa 3aKII0YAeTCsl B JISWCTBUM KOMHCCHIA IO OKa3aHHIO COIIMAIBbHON
MOAJIEPKKU HYKJAIOIIUMCS TOAPOCTKAaM, B COCTaB KOTOPBIX BXOIAT
MIPEACTABUTENN TOCYIApPCTBEHHOTO M HEKOMMEPYECKOrO CEKTOpOB. Takxke
CYLIECTBYIOT  IOMEUUTENICKUE COBETHI IO  KOHTPOJIEM  OpraHoB
rOCYIapCTBEHHON BJIACTH, KOTOpble B3aumozencTByor ¢ HKO. Peanuzyercs
COTPYAHMYECTBO MO TPYLOYCTPONCTBY BOCHHUTAHHUKOB TOCYIAPCTBEHHBIX
YUpeKaeHui.

[Tpobnema, cBsizaHHAsE C OKA3aHHEM ITOMOIIM JIETSIM, OKA3aBIIMMHUCS
B CJIO)KHOHM >KN3HEHHOH CHTYyalliH, MOXET OBITh B 3HAUUTENHHOH CTENEeHU
pellleHa COBMECTHBIMM YCHIIUSIMU TOCYJapCTBEHHBIX U HETOCYJapCTBEHHBIX
WHCTHUTYTOB.
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A. B. TPYIIIKOB
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

PEAJIM3AIIAA COLUAJILHON ®YHKIIAU T'OCYJIAPCTBA
B COEPE OBPA3OBAHUSA

[IpaBo Ha oOpa3oBaHME BXOJUT B MEXyHapOHBIE CTaHIAPTHI NPaB
YeJIoBEKa, UTO 3aKPEIUICHO B 4. 1 ¢T. 26 Bceolmieid nexmaparuy mpas 4erno-
Beka. Koncrurynmsi P® 3akpernmna mpaBo Kaxaoro Ha oOpa3oBaHue B
cT. 43. Poccutickas ®enepanus mpoBO3TiIacuia 00JIaCTh 00pa30BaHUS OJI-
HHUM M3 NIPUOPHUTETOB rOCYJIapCTBEHHON MONHUTHKH. ['ocynapcTBo 3anHTEpe-
COBAHO B HEYKJIOHHOM pa3BUTUH c(epbl 00pa3oBaHUs, T.K. C STUM Harps-
MYIO CBSI3aHBI HE TOJIBKO BOIPOCKHI COOIOJICHUSI TIPaB M cBOOO YesloBeKa 1
TpaXJaHUHA, HO U YCIICIIHOE Pa3BUTHE POCCHHCKON YKOHOMHKH, COIHAb-
Hoe Onaroronyyre HalluH, a TaK)Ke COCTOSHHE HAallMOHAJILHOM Oe3omacHo-
CTH.

5 cenrsaops 2005 1. Ilpesument Poccuiickoit ®deneparmu
B. B. [Iyrun 00BsiBUII O cTapTe NMPHOPUTETHOTO HAIMOHAJIBHOTO MPOEKTa
«O6pazoBanuey». DyHIaMEHTAIBHBIMA MTOJIOKEHUSIM JaHHOTO HAalPOEKTa
SIBIISIFOTCS: TOCYJApCTBEHHAs! MOAJEP)KKa WHHOBAIMOHHBIX MPOrpaMM BY-
30B, YUPEKACHUH HAYAILHOTO U CPEeJHEro MpoecCHOHATBHOrO 00pa3oBa-
HUS, a TaKKe CO3JIaHWe HOBBIX (e/iepalibHbIX YHUBEPCUTETOB. Y CHIIMS Ha-
MIpaBJeHbl HA MOJIEPHHU3ALMIO MaTepUaIbHO-TEXHHMYECKOH 0a3bl ydpeskjie-
HUH, BHEIPCHUE HOBBIX MPOTPAMM M TEXHOJOTHU W, B I[CJIOM, MOBBIIICHAC
Ka4yecTBa MpoQecCHOHANEHOrO 00pa3oBaHMs, €ro B3aMMO3aBHCHMOCTH C
SKOHOMHKOHM CTpaHbl M OTIEIbHBIX PETHOHOB. 3a TOIbI IEHCTBUS JaHHOTO
HAIMOHAJIBHOTO MPOEKTa OBUIM JOCTHIHYTHI OMNpEAEIECHHBIE MONOKHTENb-
HBIE PE3YIITATHI.

B cBs3u ¢ mpuHATHEM rocyaapcTBEHHOH mporpammel Poccuiickoit
®enepanyn «Pa3Burue obpasoBanus» Ha 2013-2020 rompl, MEpONPHUATHS
MIPUOPUTETHOTO HAaMOHAJIBHOrO IpoekTa «OOpa3oBaHWe» BOLLIM B OT-
JeNLHBIE Pa3fieiabl HOBOM IOCYJAapCTBEHHON MporpaMMbl. OOIUMU IIEIs-
MM rocyJapcTBeHHOM mporpammbl Poccuiickoii ®enepauun «Pa3Burue
obOpaszoBanusm» Ha 2013-2020 rr. sABIAIOTCA oOecleYyeHHe COOTBETCTBUS
KayecTBa POCCHHCKOro 0O0pa3oBaHUsI MEHSIONIUMCS 3aIipocaM HaceJeHHs
U TEPCHCKTUBHBIM 3aj]auaM Pa3BUTHSA SKOHOMHKH, MOBBIMICHUE 3(Pdek-
TUBHOCTH peajii3allii MOJIOAEKHON MOJUTHUKM B MHTEpecax WHHOBAIlM-
OHHOT0, COLIMAILHO OPHEHTUPOBAHHOT'O PA3BUTHS CTPaHBI.
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M. C. XOBPMHA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

OXPAHA OKPYKAIOHUIEN CPE/IbI KAK COITUAJIbHAS
HOEHHOCTD

OxpyKaromasi cpeaa — 3TO LEeJIOCTHAs CHCTEMa B3aMMOCBS3aHHBIX
TIPUPOJHBIX M aHTPOMOT€HHBIX OOBEKTOB U SIBIICHUH, B KOTOPBIX MPOTEKAIOT
TPy, OBIT U OTIBIX JFOJIEH.

Okpyxaroiasi cpeia U BXOJAIINE B €€ COCTaB MPUPOTHBIC OOBEKTHI
1 KOMIUIEKCHI 00J1a1at0T 0CO00H IIEHHOCTHIO JUIs YesioBeka. B skoHoMMYe-
cKkoii chepe 3emis, Jieca M Apyrue MpUPOAHBIE PECYPCHI SIBIISIOTCS TIIABHBIM
CpPE/ICTBOM ITPOU3BOJICTBA.

B coumanbHO-KynbTYpHOU Ccepe OKpyKaromasi cpeia COCTaBISIET
OCHOBY (hOPMHPOBaHUS OJIATONPHUSATHBIX YCIIOBUH KU3HH YEIOBEKa.

OrpomHasi coranbHasi 3HaYMMOCTb TPUPOAHBIX 00BEKTOB 00YCIIO-
Bmia (opMHupoBaHHEe 0COOOH TPYNITBI OOLIECTBEHHBIX OTHOIIEHUH MO MO-
BOJIy WCIIONIb30BAHMS M OXPaHbl OKPYKAIOIIEH cpelpl Kak CpelcTBa Mare-
PHAJIBHOTO MPOM3BOACTBA M OCHOBBI )KU3HEEATEILHOCTH YeJIOBEKa.

OxpaHa OKpy)Karomieil cpenbl — 0JJHa U3 TepPBOCTENEHHBIX 3a/1a4 Co-
BPEMEHHOT'0 00IIECTBA U COIMAIBHOTO I'OCYIapCTBa.

LleHTpanbHOE MECTO B IPaBOBOM PETYIMPOBAHUH IKOIOTHYECKHX
OTHOIIEHHWH JOJDKHA 3aHUMAaTh MX IpaBOBas OXpaHa, MpaBoBOe obecriede-
HHE DKOJIOruueckoil 6e3onacHocTH. OCHOBOM JUIS ATOTO SIBJISETCS TIPH3HA-
HHE TIpaBa YeJIOBEKa Ha OJAaronpusTHYIO OKPYXKArollylo Cpeny, KOTo-
poe 3akperieHo B ctaThe 42 Koncrutyuuu Poccuiickoii @enepanum.

B cootrBerctBuu co cr. 7 Koncrurynuu, Poccuiickas ®@enepanus -
COILIMAJIbHOE T'OCY/IapCTBO, MOJNMTHKAa KOTOPOrO HAlpaBiieHAa Ha CO3/aHHe
YCIIOBUI, OOECIIeUnBAIOINX JOCTOWHYIO XHM3Hb W CBOOOJHOE pPa3BHUTHE
YeJoBeKka. JTa HOpMa MMEET HEMOCPEICTBEHHOE OTHOLIEHHE K OXpaHe OK-
pyXXaromiei cpefpl, Mpexkae BCEero B 4acTH oOecIieueHusi, COONIONEHUS U
3aIUTHl IKOJIOTMYECKUX TPaB KaXKI0ro.

locynapcTBo 00s13aHO OCYIIECTBIISTH JEATENBHOCTh MO OXPaHE OK-
pyXatomieii cpezbl, 00eCIeYeHHI0 PallMOHAIBHOTO MCIIOJIb30BAHUS M OXpa-
HE MIPHUPOJIHBIX PECYPCOB, SKOJIOIMYECKON OE30IMacHOCTH YelloBeKa, oole-
CTBa, TOCYAapCTBa, B IIENSX peaU3alyy NpaBa KaXkJI0ro Ha OJaronpusr-

HYIO OKPYXKAIOIIYIO Cpeny.
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J. A. [ITAXOB
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

OCHOBHBIE ITPUYHNHBI BE3PABOTHUIbI
B COBPEMEHHOM POCCHH

Ha cerogusmanii nens 6e3padotuna B PO sBisiercst yske He CTOIBKO
CIEJCTBHEM Iepexojia K PHIHOYHOW CHUCTEME, C YEM €€ CBSI3bIBAJIM aBTOPHI
MHOT'OYHCJICHHBIX HayYHBIX pabOT MOCIeqHue 25 JIeT, a CKopee pe3yibTa-
TOM OCTPOr'0 BHYTPEHHEIO KpHU3MCa — YNPABIEHYECKOIO U 3KOHOMHUYECKO-
ro. TpaguIIMOHHO y4eHbIe PaHKUPYIOT NPUYUHEI Oe3padoTulisl. Beienstor
o0Iye MpUYMHBI W TPUYUHBI XapaKTepHbIE OTIEIHHOM KaTeropuH JIMIL
(PKeHIIMHBI, BBITYCKHUKH). CeroHs JIIOAM 3a4acTyO JIMIIAIOTCS PaboOThI B
pe3yapTaTe Hay4HO-TEXHHYECKOro Iporpecca, aBTOMaTH3allud MPOU3BOJ-
CTBa, OXBATBIBAIONICH IpaKkTHYeCKH Bce cdepsl. B kadecTtBe omHOU 13
npuuuH Oe3paboTuilbl HasbiBaeTcs aemorpaduueckuit dakrop. Tak, pocr
YHUCIIEHHOCTH TPYAOCIIOCOOHOTO HAaCENICHUs BEIET K POCTY CIipoca Ha TPy,
a 9TO yBEJIMYMBAET BEPOSITHOCTh pocTa Oe3pabotuipl. Eme onuH dakrop —
TOJNMTHKA B OOJIACTH OIUIATHl TpyJa: MHTEpec paboroiareneil k paboueit
CUJIE CHIDKAETCS BMECTE C IOBBIIIEHHMEM MUHHMMAJbHOM 3apIUIaThl M, Kak
CIJIE/ICTBHE, PACXOA0B Ha NMPOU3BOACTBO. Ha peskuii poct uncieHHOCTH O€3-
paboTHBIX B coBpeMeHHOW Poccum moBmusiin kpusucsl 2008 u 2014-2015
rozoB. JIto0ol SKOHOMHYECKMH KpPU3UC BBI3BIBAET HEXBATKY CPEICTB Ha
OCYILIECTBJIEHHE CBOMX NPOEKTOB Yy KPYMHBIX NPEANPUSITUH — UM INPUXO-
JIUTCS SKOHOMUTD 3a CYET COKPAIIEHHS COTPYIHUKOB, B CBA3H C UYEM YBEIH-
YHMBaeTcsl ypoBeHb Oe3paboTuibl. B kauecTBe MpUYMH KEHCKOH O6e3paboT-
bl BBIJEISIFOT HEOOXOIMMOCTh NPEIOCTAaBIICHHUS )KEHII[MHE JIBIOT KaK MaTe-
pH MAaJOJIETHUX JETei, HECOOTBETCTBHE OCHOBHBIX IPOQECCHOHATIBHO-
KBaJM()UKAIMOHHBIX M COLMAIIEHO-KOHOMHYECKHX XapaKTEPHCTHK KEH-
cKoli pabovelt CHITBI TIPEIBSBISIEMBIM TPEOOBAHUSIMH M, KOHEYHO XKe, POXK-
JieHHe peOCHKa, KOTOPOE SBJISICTCS TIIaBHOW mpuanHOM. CTaHOBSCH Mate-
PBIO, MHOTHE XEHIIUHBI TEPSIIOT CBOe pabodyee MECTO U3-3a HECOOIIOICHNU S
TPYIIOBOTO 3aKOHOJATENBCTBA paboronarensmMu. Beicokue nokasarenu 6e3-
paboTHIBI cpeqy BBITYCKHHKOB BY30B B IIEPBYIO OYepelb OOYCIIOBJIECHBI
OTCYTCTBHEM CHCTEMBI paclpe/ielieHHs] BBITYCKHUKOB Ha padouue Mecra B
COOTBETCTBUH C TOJIIyYEHHON CHEIMaIbHOCTBIO; HU3Kas KOHKYpPEHTOCHO-
COOHOCTH MOJIOJIBIX JIIOZIeH, OO0yCIIOBIIEHHAs] BHICOKMMH 3aTpaTaMH Ha UX
aJlanITalliio ¥ pUCKaMu paboTojareneil pu ux HaliMe; Hexernanue padboro-
Jareneil MpuHUMaTh Ha PabdOTy MOJOABIX, KaK IPaBHJIO, HEONBITHBIX pa-
OOTHHUKOB; HEIOCTAaTOYHAsi MOTHBAIMS MOJIOZBIX JIFOJIEH K TPYHOBOH aes-
TENbHOCTH.
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M. B. IPUEHKOBA
WBaHoBCcKkuii rocy1apCTBEHHBIA YHUBEPCUTET

HOBBIINEHUE KAYECTBA MEJUIIUHCKUX YCJIYT
KAK OJHA U3 I''TABHBIX 3AJJAY CUCTEMbI
3JIPABOOXPAHEHU S POCCUMCKOM ®EJIEPAIIUA

Ha ceropnsimamii 1eHb OHON U3 OCHOBHBIX 3a/]1a4 CHCTEMBI 3][paBo-
oxpanenust Poccuiickoit @eneparyy sBisieTCs] MOBBIIEHHS KayecTBa MEIH-
IUHCKUX yciryr. KoHCTUTYyIMoOHHas: 0053aHHOCTh POCCHICKOTO TOCy1apcCT-
Ba COCTOUT B OKa3aHWH MOMOIIM HACEJIEHUIO B chepe 3ApaBOOXPaHEHHSL.

MenuImHCKHe OpraHu3alii 00s3aHbl OKa3blBaTh KAYEeCTBEHHYIO U
0e30MacHyr0 MEIMIMHCKYIO ITOMOIIb HaceleHuto. KadecTBo MeaunmHCKON
YCIIYTH SIBIISIETCS. B)KHBIM CPEJICTBOM peaM3alliy MpaBa Ha 370POBbS Ipak-
naH. CornacHo nyHKTy 6 crateu 4 denepanbHoro 3akona ot 21.11.2011
Ne 323-@3 «O0 ocHOBax OXpaHbI 3710pOBbsI rpaxkiaH B Poccuiickoii @enepa-
LUW» BBICOKOE KAueCTBO MEIUIIMHCKOW MOMOIIM OTHOCHUTCS K OCHOBHBIM
TIPUHIIMIIAM OXPaHBI 310pOBhs. B cTaThe 2 ykazaHHOTO (heiepaibHOro 3aK0Ha
pacKpbIBaeTcsl MOHATHE KadyecTBa MEIUIIMHCKON OMOIIH, 110J] KOTOPBIM T10-
HUMAETCsI COBOKYITHOCTb XapaKTEPHCTHK, OTPa)KalOIIMX CBOEBPEMEHHOCTD
OKa3aHWs MEIUIMHCKOW MOMOIIH, TPAaBUIBHOCTD BBHIOOpPAa METOJIOB Mpodu-
JIAKTUKH, TUATHOCTHKH, JICUECHNS] U PeaOINTallK TIPH OKa3aHWUH MEJHIIIH-
CKOM IOMOIIIH, CTETIeHb IOCTH)KEHHS 3aINTaHUPOBAHHOTO PE3YNbTATA.

B cBs3u ¢ oka3zaHMEM HEKaYeCTBEHHON MEIMIIMHCKOM YCIYTH Hapy-
IIAI0TCS TIpaBa MalMeHTa U Kak CJIEJICTBUE, BO3HUKAIOT CIIOPHI O 3allUTe TIPaB
notpeburens. B ocHOBe qaHHOM MPOOIEMBI JISKHUT COKpalleHne Cyocuui Ha
OKa3aHHWEe COIHMAITBHON MEIUIIMHCKOM MOMOIIM: COKpalleHHe KOWKO-MECT B
OOJIBHHUIIAX, HEJJOCTATOYHOE KOJIMYECTBO Bpadei-ClIENINAINCTOB H, KaK CIE-
CTBHE, ouepear K HUM. [ pemeHust 3TUX MpoOJieM HY)XHO yBEIUYUThH KO-
JIMYECTBO TOCYIAPCTBEHHBIX U MYHUIIMIAIBHBIX MEIUIIMHCKUX YUPEXKICHHMH,
a TaKKe MOBBICUTH YHCIO MEIUIMHCKUX paOOTHHKOB Pa3HBIX CHELHAJIBHO-
credl. [lymaercs, HEOOXOQUMO CO3/]aTh HOBYIO COLMANBHYIO IIPOTpamMMy B
cdepe 3ApaBOOXpaHEHNs], KOTOpast paJiKaIbHO U3MEHIIa Obl BEKTOp pa3BU-
THS COLMAIILHON MEIMIIUHBI B COBpeMeHHoM Poccun.
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Cekuus
«COBPEMEHHDIE IIPOBJIEMbI TEOPUHHU I'OCY/[APCTBA
U IIPABA, CPABHUTEJIBHOI' O IIPABOBE/IEHHUA :
B3IIAT MOJIOABIX HCCJIEAOBATEJ/IEH»

E. A. KOMAPOBA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

ITPABO ABCTPAJINU B XX - HAYAJIE XXI BEKA

[IpaBoBas cucrema ABcrpanuu (ABctpanmiickoro Corosa) chopmu-
poBayiach TOJ BO3/EHCTBHEM OOIIEro mpaBa, KOTOpOE IMOBIMSJIO KaK Ha
MaTepHaIbHOE, TaK M Ha IIPOIECCYalIbHOE MTPaBo.

OCHOBHBIMHU IOPHIMYECKUMH MCTOYHUKAMH B ABCTpaJMy NpU3HA-
I0TCS 3aKOHOJATEbHBIE aKThl U C(HOPMYINPOBAHHOE B CY/I€OHBIX PEIICHH-
sx oOriee mpaBo. 3aKOHOAATEIbCTBO ABCTpanuu BKmodaeT KoHcTuTynmio
ABCTpanuy, KOHCTHTYIMM INTAaTOB, 3aKOHBI, W3JaHHBIC MapiaMeHTaMH
Coro3a U OTZIENIBHBIX IITATOB.

OCHOBHBIM 3aKOHOZATENBHBIM aKTOM CTpaHbl siBisiercst AKT o Kon-
crutynun  ABcrpanmiickoro  Coro3a  («Commonwealthof — Australia
Constitution Act»), TpuHSTHIN OpuTaHCKMM HapiamenToM 17 aBrycra 1900 r.
n BerymuBIIMiA B cty 1 stHBaps 1901 r. Ilapnament BenmkoOputaHun He
y4dacTBOBaJl B pa3paboTke KoHCTHTYINH, ee MoJIoKeHus! 00CyXJaInch mpe-
CTaBUTEIISIMHA KOJIOHUAIBHBIX 3aKOHOJATENBHBIX OPraHOB HAa KOHCTUTYILIHOH-
HbIX cbe3nax B 90-e roast XIX B. st Konctutynum ABCTpaiiuu XapaKTepHbI
YepThl KOHCTUTYIMH TaK Ha3bIBAEMOTO IEPBOTO MOKOJIEHUsI, KOTOpBIE Orpa-
HUYHMBAIOTCSl OINPEACIICHUEM ITOJHOMOYHMH TOCYAapCTBEHHBIX OPraHOB W
MIPUHIIMITOB B3auMoAeHcTBHS (beiepaiuy U ee CyObeKTOB.

[IpaBo ABcrpamuiickoro Cor3a — KOIUGUIMPOBAHHOE. JTOT BUI
cHCTEeMaTH3allui HOPM IIpaBa IIPOMCXOIUT Ha ypPOBHE INTATOB. SIpKUM
npuMepoM ciyxut YronoBHell Kogexkc mrara Ksuncnena 1899 r., xoro-
pBII  chIrpai posb 00pasua IpPH COCTABJIEHWH YTOJIOBHBIX KOJEKCOB IS
AHIJIMHCKUX KOJIOHUH B AQpHKe U Ipyrux paioHax 3€MHOTO Iapa.

OpnHy U3 OoTpaciiell 3aKOHOIATENbCTBA CTPaHbI 00pPa3yloT HOPMBI, pe-
T'YJIUPYIOUINE IOPUIUUECKOE MTOJI0KEHHE a00PUTeHOB.

OOmiee MpaBo B OTIIMYME OT 3aKOHOAATENHCTBA SIBISIETCS €IMHBIM
JUIsl BceX mIiecTH mratoB U ABYyX (CeBepHOM 1 ABCTpanMHCKON CTOIMYHOM)
TeppUTOpUil rocyaapcTBa. bonbiyio poss B oOecriedeHNH eMHCTBA aBCT-
panuiickoro obmiero npaBa UrpaeT BepXoBHBIN Cy/ CTpaHbI, peIIeHHs KO-
TOPOTO, MPUHSATBHIE T10 XKajlo0e Ha MOCTaHOBJIEHUE Cy/a JIF000ro mraTa, 00s-
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3aTebHBI Ul BceX cynoB. Cuily IpeLefeHTa B cucTeMe OOLIero Ipasa
HMEIOT TONBKO pelleHuss BepXoBHOro cyna CTpaHbl U BEPXOBHBIX CYAOB
LITaTOB U TEPPUTOPUIL.

Wrak, coBpemMeHHOE NMpaBo ABCTpalui — KOAW(PHIMPOBAHHOE (Ha
YpOBHE IITATOB) U TIPELEJCHTHOE, SBIISETCS YacThIO OOIIETOo IpaBa.

A. B. JIVIIKMHA
WBaHoBCcKkuii rocy1apCTBEHHBIA YHUBEPCUTET

INPOBJIEMBI HOPMOTBOPYECTBA
OPI'AHOB MECTHOI'O CAMOYIIPABJIEHUSA

MecTHOe caMOyIpaBIeHUE COCTABISAET OAHY U3 OCHOB KOHCTUTYIIH-
oHHoro crposi Poccum, ¢opmy ocymectBienust HapomoBiactus. OnHaKo
peanuzanust 000K (OpPMBI BIACTH BO3MOXKHA TOJIBKO 4epe3 IpHHSTHE
KOMITETEHTHBIMU OpPTaHAMU M HCIOJHEHHE BCEM OOIIECTBOM B IIEJIOM HOp-
MaTHBHO-TIPABOBBIX AKTOB, PETYJIUPYIOMIUX OOIECTBEHHBIE OTHOILICHHSI.

Bompocam npupoasl, cnennduxy, 3¢p¢GeKTUBHOCTH, KayecTBa, Mep-
CHEKTUBAMH MYHHUIMIIAIEHOIO HOPMOTBOPYECTBA  MOCBSIIEHBI PaOOTHI
Takux yueHblx kak A. C. AButucos, A. H. ApramonoB, A. A. J[xarapsH,
J. A. Casuenko, E. C. lllyrpuna, B. A. lllenaueB u ap.

OcHoBHasi 3a7a4ya JIO00Or0 HOPMOTBOPYECKOTO OpraHa 3akKiroya-
ercsi B O0S3aHHOCTH W3/aBaTh KauyeCTBEHHBIC, CBOEBPEMEHHBIE, a TIJIaB-
HOE - 3((PCKTHBHBIC 3aKOHBI.

Cpenu npobjieM HOPMOTBOPUYECTBA OPraHOB MECTHOI'O CaMOYIpaB-
JIEHUS MOXKHO BBIICNUTH CIIEAYIOIIME: HECOOTBETCTBHE HOPMAaTHUBHO-
MIPAaBOBBIX AKTOB JICHCTBYIOIIEMY 3aKOHOAATENBCTBY; HE COOJIOIEHNE TIpa-
BUJ IOPUIUUYECKONW TEXHUKH; TPEBBIINIEHUE OpraHaMH MECTHOIO CaMo-
YIIPaBJICHUS] CBOMX MOJHOMOYHI; HapylIeHne O0/KETHOTO 3aKOHOAATENb-
CTBa O HaJIOrax W cOopax; HECOOJIo/IEHHE MOPsIIKA PUHSITHS WK (OPMBI
HOPMaTHBHOT'O ITPaBOBOT'O aKTa (M3JlaHWE aKkTa B MHOW (opme, ueM mpey-
cmarpuBaer Penepanbublii 3akoH Ne 131-03 «O06 o0mux NpUHIMUIIAX Op-
TaHU3aIMM MECTHOT'O CAaMOYIIPaBJICHUS») H Jp.

MyHuMnanbHele HOPMaTHUBHBIE NPABOBBIE AKThl MOIEXKAT BKIIO-
YEHHUIO B PETUCTP MYHHUIMITAIBGHBIX HOPMATHBHBIX IPABOBBIX aKTOB CYOb-
exra P®. HopmaTtnBHOE perynupoBaHue B 3TOH cdepe ocymiecTBisieTcs
3aKOHaMH CyOBbeKTOB PD.

MunucTtepcTBO focTuiiuu PO anamm3upyer paboTy MO BEJCHUIO pe-
THCTPa MyHUIIMTIAJIBHBIX TIPABOBBIX aKTOB M TOTOBUT 0030PBI PAKTHUKH €r0
BezeHHs. HecoOmofieHne NpaBOTBOPYECKOW TEXHHKH IIPH TOATOTOBKE U
MIPUHATUY TaKUX aKTOB MIPUBOAUT K TOMY, YTO OHU HE BKJIFOYAIOTCS B BBI-
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neyKa3aHHbIi peructp. Pemennto nanHol npoOseMbl TOMOXET HH(pOpMa-
TU3AIHs 3TOTO MIPOIIECcCa.

JI. C. MOJIOTOBA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

HNCKJUIIOYEHUSA B ITPABE

UcknroueHust B TipaBe MPUHATO CYUTATH HEOTUYKIAEMBIM DJIEMEH-
TOM TIpaBa U MPaBOBOM >KU3HU. DTO JAECUCTBYIONIAsl 3aKOHOMEPHOCTh. Mx
MIPUCYTCTBUE — MPaBOBasi PEabHOCTh, HEKUI 3aKOH CYIIECTBOBAHUS U CO-
BEpIICHCTBOBaHUS MpaBa. DuKcalus U 3aKperUieHHe HCKIIOUEHUHN NaroT
BO3MOXXHOCTh PallMOHAIU3UPOBATh MPOILIECC MPABOBOIO PETYIUPOBAHUSA,
YBENUYUTH €ro 3((HEKTUBHOCTh W, YTO HaWOOJNee BaXKHO, MaKCUMAJTBHO
COKpaTUTh HECOTJIACOBAHHOCTH JEHCTBYIONIEr0 3aKOHOIATENbCTBA U peasib-
HOI'0 COCTOSIHHSI OTHOIIIEHUI B OOIIECTBE.

HcknroueHue U3 mpaBmia — 3TO aOCTPAKIMs, IPUHATAS U JIOITyCKae-
Mas B mpaBe. JIroOo# QakT oOHapyXeHUs! UCKITIOYEHUS! — KOHKPETHKa, KO-
TOpasi, B KOHCYHOM UTOTE, HAXOHUT CBOE MECTO B OOIIMX MpaBHIaX.

U. A. MypaBseB  paclEHMBAeT HCKIIOYEHHME KaK  TEXHHUKO-
FOPUIUYECKUI MPUEeM. JTOT MPUEM MO3BOJISICT PEBPATUTH B HOPMY TpaBa
aNbTEPHATUBHBIN MPaBUILy BapUaHT MoBejieHus. B mpoliecce npaBoTBOpUe-
CTBa, CO3JTAIOTCS HOPMATHBHBIC aKTHI, BKIIOYAONINE B Ce0SI UCKITFOUCHHUS B
LIeJSIX M3/IaHUsl Ka4eCTBEHHOTO HOPMATHUBHO-IIPABOBOI'O aKTa, C MOMOIIBIO
KOTOPOTr0 rOCYJJapCTBO OCYILIECTBIISIET IPABOBOE PETYIUPOBAHNUE.

HckioueHus: He pacxoATcsl C CYIIHOCThIO M CMBICIIOM TpaBa ,u HE
oTpunaroTcs uMu. HopMbl, (PUKCHPYIOIHE UCKITFOUEHUS, JTOJDKHBI HE TPO-
CTO (PMKCHPOBATh WX HAJIMYHME, HO U, HECMOTPS HAa aOCTPAKTHYIO COCTaB-
JITFONIYEO OOJBITHHCTBA UCKJIFOUCHHM, YCTAHABIMBATE XOTS OBl IPUMEpHBIC
MpeieNbl, He JOMYCKAIOUIUE PACIIUPUTEIHLHOTO TOIKOBAHUS UCKITIOUEHUN U
COOTBETCTBEHHO HMX IMPOU3BOJILHOTO YCMOTPECHUS U MpuMeHeHus. [Ipume-
HEHHME HMCKIIOYCHUS HE JIOIDKHO OBITh OOBIJIEHHBIM CPEICTBOM IIPABOIPH-
MEHHUTEIBHOW MPakTUKH. CTUMYIIOM YCTaHOBJICHHS HWCKIIFOUCHHS U pellie-
HUE O €r0 UCIOJIb30BAHUU, XOJ] peaju3allii PELICHUs], a TaKXKe MOCIECT-
BHS BBITCKAIOIIME W3 PEaM3alii UCKIIOUCHUS, CICIyeT (PUKCUPOBAThH U
o OpMIIATH B MPABONPUMEHHUTEIBHOM akTe. Takue akThl, OTOOpaKarollue
XOJI BBIOOpa ¥ TIPUMCHEHUS UCKJTFOUCHUS, TOJDKHBI HAXOJUTHCS HA KOHTPO-
Je: cyJaeOHOM, MPOKYPOPCKOM, a TaKKe aJMHHUCTPATHBHOM (CO CTOPOHBI
BBIIICCTOSINETO HAYAIhCTBA CYOBEKTA, OCYIICCTBISIONIICIO HCKIIOUYCHUE).
HcnonHeHnue TaHHBIX YCIOBHH CIIOCOOCTBYET ONTUMHU3AIIUH IIPOOIIEM, CBSI-
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3aHHBIX C UCKIIFOUCHUAMMU B IPABC, YTO BECJACT K YBCINYCHUIO S(b(beKTI/IBHO-
CTH IPABOBOI'O PEryJInupoBaHuA.

A. I1. DPAOHH
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

KOHCTUTYHUOHHASA OTBETCTBEHHOCTD
KAK BHJI FOPUJIMYECKOM OTBETCTBEHHOCTH

KOHCTUTYITMOHHO-TIpaBOBAasl OTBETCTBCHHOCTH SIBJISICTCS OJHUM U3
BUJIOB IOPHUIUYECKON OTBETCTBEHHOCTH, BOIIPOCHI KOTOPOW B TMOCIEIHEE
BpEeMsI BBI3BIBAIOT CHIIBHBIA MHTEPEC B HAYYHBIX KPYTax, O YeM CBUICTENb-
CTBYET, B YAaCTHOCTH, PsJi HAYYHBIX MyOIMKAINUN TaKUX aBTOPOB Kak
I'. A. Tamxkues, A. A. Kornpames, I'. A. Tpodumoa u ap.

KoHcTuTylilnoHHO-TIpaBoBasi OTBETCTBEHHOCTh €CTh CaMOCTOSTEIb-
HBIA BUJ FOPUIUICCKON OTBETCTBEHHOCTH, BBIPAKAOIIMIACA KaK B HACTYII-
JICHUU HEOJIATONPHUSITHBIX MOCICICTBUHA ISl CYOhEKTOB KOHCTUTYITHOHHOTO
mpaBa (HEraTUBHAs OTBETCTBEHHOCTH), TAK U B IIPABOBOM COCTOSTHHH JIUIIA,
00YCJIIOBJICHHOM €0 JIOJDKHBIM yYacTUEM B MYOJUYHO-IIPABOBBIX OTHOIIIE-
HUSX W HAQIJICKANIMM BBHITIONIHCHHEM CBOMX OOS3aHHOCTEH (ITO3UTHBHAS
OTBETCTBCHHOCTH ).

KoHCTUTYITHOHHO-TIpaBOBasl OTBETCTBEHHOCTh UMEET CBOM OCOOCH-
HOCTH, KOTOpPBhIC OOYCIIOBJICHBI, B TIEPBYIO O4Yepelb, CHEIU(DUICCKHUMU
CBOWMCTBAMU TIpeIMETa KOHCTHTYIIMOHHOTO MpaBa. Tak, JaHHBIHA BUI IOpH-
JIUYECKOW OTBETCTBEHHOCTH O0JIAZaeT BBICOKOW CTETICHBIO TMOJHUTH3AIIUH,
OCHOBAaHUEM OTBETCTBEHHOCTH SIBJISICTCS CBO, OCOOBIA BHJI MTPpaBOHAPYIIIC-
HUM — KOHCTUTYIIMOHHBIA JeMuKT. OCOOCHHOCTRIO, TOJIaraeM, sSIBIISCTCS U
TOT (haKT, YTO MPUMEHEHNE UHOT'O BUIa FOPUIMYCCKON OTBETCTBEHHOCTH 33
HapyIICHHE OTHOIICHUH, PEryJUpYeMbIX HOPMaMU KOHCTHTYIIHOHHOTO
1paBa, HE HCKIIOYAeT NMPUMEHEHHE OTBETCTBEHHOCTH KOHCTUTYIIMOHHOM.
Cpenu 0COOCHHOCTEH BBIICISIOT TaK)KE OTCYTCTBHE UYETKO BBIPAKEHHOMH
CyOBEKTUBHOW CTOPOHBI (BHHBI), OTCYTCTBUE CITUHON MPOIECTYPHOI (BOPMBI
MIPUMEHECHHSI MEp OTBETCTBEHHOCTH H JIP.

Takum 00pa3oM, KOHCTUTYIIMOHHAS OTBETCTBEHHOCTH SIBIISIETCS Ca-
MOCTOSITETBHBIM BHJIOM FOPHIMYECKON OTBETCTBEHHOCTH, UMEET BCE HEOO-
XOJMMBIE JUTS 3TOrO MPHU3HAKH, P 3TOM SIBIISETCS CHEIU(UICCKUM BHIIOM
FOPUINYECKON OTBETCTBEHHOCTH, YTO BBI3BAHO OCOOBIM CTaTYCOM TIPHUBJIC-
KaeMbIX K OTBETCTBEHHOCTH CYOBEKTOB U 0CO0OU FOPUAMICCKON MPUPOIOU
MIPaBOHAPYIICHUS (KOHCTHTYIIMOHHBIHA JCTHUKT).
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Cekuus
«MEK/ITYHAPO/HOE YI'OJIOBHOE IIPABO,
MEK/ITYHAPO/IHOE I1YBJIHYHOE IIPABO»

A. A. MUT'YIIOBA, M. C. KOPOKIMHA
VBaHOBCKHUII TOCYAapCTBEHHBIN YHUBEPCUTET

MPECTYILIEHUS SAMTOHIIEB BO BPEMSI
BTOPOI MUPOBOI BOMHBI

3 mas 1946 rona B ropoae Tokuno Hayan aedcTBOBaTh MeXyHApO-
HBIH BoeHHBIN TpuOyHan mist Jlansaero Bocroka — Toxkwuiickuii mporuecc.
I'naBHOM 3ajmaueld TpuOyHana ObLIa OpraHU3alsl CIPABEIMBOIO Hakas3a-
HUS BOCHHBIX IPECTYIMHUKOB. Ha HeM paccMaTpuBaiucCh HEOOBSICHUMBIC
MIPECTYIUICHUS, COBEPIICHHBIC SIMTOHCKIMMH BOSHHBIMH B X07e BTopoit mu-
poBoi BOIHBI, B TOM uucie, «HankuHckas pesns», «baraaHckuil mapin
CMEpTU» U JIpyTHUE.

B xone «HaHKHHCKOW pe3HM» STOHCKAs apMUsl OCYIIECTBIIsLIa Oec-
TIOIaTHBIC PACTIPABHI HAJl JIFOJBMU, UX YOUBaNH, TbITaNd. Hax mieHHbIMA
W3JIEBAIMCHh M TIPOM3BOIMIN PA3IUYHOIO POJa HACHIBCTBEHHBIE JEHCTBUS
(Haca)XMBaJIM Ha KOJIBI, CYKUTAJIA 32)KUBO, BBICTPAMBAIIN «JOPOTH» U3 TPY-
moB). Bcero 3a miecTh Henmenb SMOHIBI MPEBpaTWIM HaHKWH B KPOBaBBIA
ropox cMepTu. Ha Hamr B3DIS, JaHHOE COOBITHE HE MMEET ceOe paBHBIX B
HCTOPHH BCETO YeJloBe4ecTBa. Benp ObIO yOMTO JKECTOKMMHM CIIoOCOOaMu
Gonee 250 ThICAY UemoBeK. Braronaps HHOCTpaHHBIM TOCyIapcTBaM  Mo-
Hy Pabe, co3naBmmm MexayHapoaHyto 30Hy 0€30MacHOCTH, yAajaoch Clia-
cTd 0KoJio 250 ThICSY MUPHBIX JIIOJIEH U COJNIaT KUTANCKOM apMuu, moTep-
MIEBIINX MTOPaKECHUE.

B xone «baTaaHckoro mMapiia cMepTH» HaJl ITOMABIINMY B TUICH (QH-
JIUTIAHO-aMEPUKAHCKIMH BOWCKAMH SITIOHCKUE BOCHHBIC KECTOKO M Oec-
YEJOBEYHO M3/IEBAJINCh, MOPS UX T'OJIO/IOM, HE JaBas HU BOJBI, HU OT/IBIXA.
[IneHHble mpoXoAWNM HENeTrkud MyTe B 97 KUIOMETpOB A0 jareps
O'lonHema. DTOT KECTOKUI Mapi cMepTH yHec okomno 10 Teicsu yenoBe-
YECKUX YKU3HEH.

MexnyHapoaHbIi BoeHHbIH TpuOyHan mis Jlaidsaero Bocroka mpo-
BeJN cyneOHble pa30HpaTenbCTBa MO JIelaM BOSHHBIX ITPECTYITHUKOB. Bhio
3ajiep>kaHo 29 yenoBeK, HEKOTOpbIe ObUTH MPUTOBOPEHBI K MOXU3HEHHOMY
JIMIIEHUIO cBOOOIBI, IpYrHe K CMEPTHON Ka3HM Yepe3 MoBelleHne. B koHie
1948 rona BeIHECEHHBIE TPUTOBOPHI BCTYWIIN B CUITY.
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SImoHCKas cTOpOHa OTPHIIAET PACCMOTPEHHBIE COOBITHS, CUUTAS, YTO
y HUX ¢ A3uarcko-THXOOKEaHCKUM PErMoHOM ObUIa «JIpY)KECTBEHHAs aT-
Mochepar.

[lo HameMy MHEHHWIO, BOGHHBIE NPECTYIUICHUS SITIOHIIEB SIBISIINCH
OHMMH U3 CaMBIX <OKECTOKHX» B XOjie COOBITHH KaHyHa W Bropoit mupo-
BOU BOWHBI.

E. C. OPJIOBA
MHCTUTYT 3aKOHOIATENBCTBA U CPABHUTENHLHOTO
npaBoBeneHus npu [IpaButensctBe Poccuiickoii @enepanuu

MEJKIYHAPOJHBII CYI OPTAHN3ALINN
OBBEJUHEHHBIX HALIUIT

CoBpeMeHHBIH 00JIMK CHCTEMa MEXyHapOIHOTO MPaBoCyIusl Havya-
Jla IpUHMMATh Tociie OKOHuaHus Bropoil MupoBoii BoiHEL IlepBbIM Mex-
JIyHapOJHBIM CY/AEOHBIM OpraHoM cran MexayHaponuslid cyn OpraHusa-
mun O6bequaenHbix Haruit (MC OOH), koTopbIil 3aMeHmT co00i CBOETO
TIpe/IIeCTBeHHUKA - [10CTOSIHHYIO TMajaTy MeXIyHapOJHOTO HpPaBOCYIMS.
Mexaynaponusiii cyn OOH sBrsieTcst KIIaCCUYECKHM YHUBEPCAJIBHBIM CYy-
JIOM 00IIeH KOMITETEHIINH.

MexaynaponHoMy cyny OOH nocssimena X1V rnasa Ycrasa OOH.
IIpaBoBoii ocHOBOI nearenbHOCcTH Mexaynaponnoro cyaa OOH sBisiercs
Craryr Cyna. B Cratyre Mexaynapoanoro cyna OOH onpenenenst opra-
Huzamus cyaa (cr. 2 — 33), komnereHimu cyna (cr. 34 — 38), cymonpous-
BO/CTBO (cT. 39 — 64), KOHCYNBTATHUBHEIE 3aKIOueHus (cT. 65 — 68) u mo-
npaBku (cT. 69 — 70)

Cornacuo cr. 38 Cratyra Mexnynapoaaoro cyaa OOH, Cym 06s-
3aH peulath NepeaaHHble eMy CIIOpPbl Ha OCHOBaHWH MEXIyHapOJHOTrO 1pa-
Ba, IPH ATOM OH ITPUMEHSET:

a) MEeXIyHapoJHble KOHBEHIMH, KaK OOIIMe, TaK W CIeHHabHEIE,
yCTaHABIIMBAIOUINE NIPaBUIa, ONPENETICHHO TPU3HAHHBIE CHOPSAIIUMH TOCY-
JlapCTBaMU;

b) MexayHApOMHBIA O0BIYAl KaK OKAa3aTeIhCTBO BCEOOIIEH IMpak-
THKH, TIPU3HAHHOM B Ka4eCTBE NPaBOBON HOPMBI;

¢) oOmye NpUHIOMIBI NpaBa, NMPU3HAHHBIE [UBWJIM30BAHHBIMU Ha-
UMY,

d) ¢ oroBopkoli, ykazaHHOH B CT. 59, cyneOHbIE pelIeHus U TOKTPHU-
HBI Hanbosee KBaIU(UINPOBAHHBIX CIIEIMAINCTOB 10 MyOJIMYHOMY TIPaBY
Pa3IMYHBIX HALMHA B Ka4eCTBE BCIIOMOTaTeIbHOTO CPECTBA ISl OIpeesie-
HUSI IPABOBBIX HOPM.
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[MonoxxeHns JaHHOM CTATBU MO YMONYAHUIO UMEHYIOTCS MEXIyHa-
POAHBIM COOOIIECTBOM HCTOYHHUKAMHU MEXTyHAPOIHOTO TIpaBa.

MC OOH wurpaer 60bIIyI0 posib MO YTOYHEHUIO HOPM M ITPUHIIH-
OB MaTEPUAJILHOTO U MPOLECCYaIbHOI0 MEXKAYHAPOAHOIO IpaBa.

E. B. [TAUMHA
WBaHoBCcKUil rocy1apCTBEHHBIA YHUBEPCUTET

OCOBEHHOCTH ITPABOITPEEMCTBA POCCUMCKON
OEJEPALINA ITPU PACITAJE CCCP:
MEXJIYHAPO/IHBIIA ACITEKT

C TOUKM 3peHHsT MEXIYyHapOJHOTO TpaBa IOJA IPaBOIPEEMCTBOM
cllelyeT NMOHUMATh MEPEeXOj MpaB M 00sS3aHHOCTEH OT OJHOrO CyOBbeKTa
MEXIYHApOJHOTO IpaBa K JAPYrOMY BCIIEACTBHE BOSHUKHOBEHHMS I IIpe-
KpalleHusl CyIeCTBOBAHHS rOCYIapcTBa JINOO N3MEHEHHUS €r0 TEPPUTOPHH.
OpHOM M3 CyNIECTBYIOMIMX TEOPUI MPaBONPEEMCTBA SBIISETCS TEOPHUs KOH-
tuHyHnTera. CorllacHO el HOBOE TOCYIapCTBO COXpaHSET MEXIyHapOIHbIE
00513aTENBCTBA TOCYIaPCTBA-NIPEIIIECTBEHHNKA, TTPOIOIDKAET €ro «MEXIIy-
HapOJHYIO JINYHOCTE». B pesynbrate pacnaga CCCP Obiio 00pa3oBaHO He
TOJIBKO TocynapcTBo Poccuiickast Denepanysi, HO U Apyrue CyObEKThl MEX-
JIyHapOJHOTO IIpaBa, MOCKOJIBKY B coctaB (Co03a BXOAWIM PECHYOIHKH,
MHOTHE M3 KOTOpBIX NPHOOpENy He3aBHUCUMOCTh. [loaToMy Bompock! mpa-
BOIPEEMCTBA B OTHOLIEHUH OT/AENBHBIX OOBEKTOB (J1OJT0OB, COOCTBEHHOCTH
U T.11.) 00penu oco0yro akTyanbHOCTh. Tak, BHemHui qoar CCCP 6wt pac-
npezenieH Mexay P® M ObIBIIMMH COIO3HBIMH pECHYOJIMKaMH, IPU 3TOM
BIIEPBBIC B MHPOBOIN TPAKTUKE OBUT BHIBEIEH «arperMpOBAaHHBINA TOKa3a-
TeNby pacnpeseneHus: qoned. OnHaKo BIIOCIEJICTBUM PECITYONIMKH ObuIH
OCBOOOX/ICHBI OT B3SITBIX UMH 00SI3aTENILCTB 0 0OCITYKMBaHHUIO COIO3HOTO
Jonra B 0OMEH Ha IPUYHUTAIOIIYIOCS UM JIOIO aKTUBOB. MOKHO TOBOPHUTH O
ToM, uTo P® mpuHsia Ha ce0sl BeCh BHEIIHUI JIOIT M BCE 3apyOCIKHBIC aK-
TuBbl CCCP. B COOTBETCTBUM C COTJIAIIEHUSIMU, MPUHSATHIMH B paMKax
CHI, Bce rocyaapcTBa coApyKecTBa SIBJSUIUCH MIPaBONPEEMHUKAMU TPaB U
obs3arenbeT ObiBIIero CCCP. Crenyer monarath, 4To JaHHOE TOJIOXKCHUE
OBbUIO CIPaBEUIMBO B OTHOIIEHUH MEKAYHAPOIHBIX JIOTOBOPOB M WIEHCTBA
B MEXIyHapOAHBIX opraHuzanusx. OpmHako, OOJBIIMHCTBO T'OCYJIapCTB-
yuactHUKOB ObiBiiero CCCP nmognepxano P@® B ToM, 4To0bI MMEHHO OHa
COXpaHuIIa Takoe wieHcTBO. TakuMm oOpa3zoM, Poccust momyuunna ocHOBaHUS
paccMaTpuBaTh MOCONLCTBA U KOHCYNbcTBa ObIBIIEro CCCP B KauecTBe
cBOMX TMpencraBuTenscTB. Kpome toro, PO mpomomxuia oCylecTBIsTH
TIpaBa U BBINOJHATH 00s3aTENILCTBA, BBHITEKAIOIINE U3 MEXITyHAPOJHBIX J10-
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rosopoB CCCP, kpoMe Tex, KOTOpBIE 3aTparuBald HMHTEPECHl BCEX rOCy-
napcrB CHI'. Takum obpa3zom, mmenHo Poccust crana akTHUecKuM «Ipo-
JTOJDKaTENeM» MeKTyHapoaHon imaHoctr Obieirero CCCP.

T.P. YXOBA, E. P. CbLIPKOBA
WBaHoBCcKUll TOCy1apCTBEHHBIN YHUBEPCUTET

TOKHICKHUMA MPOLIECC

MexnyHapoqHbli BoeHHBIH TpuOyHan st JlaneHero Bocroka, 6o-
Jiee U3BECTHBIN Kak ToOKUHCKUI mporece — 3TO CyAeOHBIH MpoIece, COCTo-
SIBIIUICA HaJ SIMOHCKUMM BOEHHBIMU NpecTymHUKaMu B 1946-1948 ropax.
19 saBapst 1946 ObLT OCymIECTBIEH apecT Mojo3peBacMbiX. Ha cropoHe
o6BuHeHus BoicTynmin 11 rocynapers. Cocrosimocs 818 cynebHbIX 3acena-
HUM, uccienoBanock 4356 moka3aTenbCcTB, OBUTO BhICTyIIaHO 1194 cBHie-
Tenen.

OOBHHHTENBHBIA aKkT conepkan 55 myHkToB. OOBHHEHHUS OBUIN pa3-
nenieHsl Ha Tpu kareropun: A, B, C. Kareropust A conepikaina B cedbe 00BH-
HeHust npoTuB Mupa. Kateropust B — 0OBHHEHUSI B MacCOBBIX yOuWiicTBax.
Kareropust C — 00BHHEHHNS B BOGHHBIX NPECTYIUICHUSX, KOTOPBIE IPUMEHSI-
JIUCH K SIMTOHIIAM JIF000To paHra.

OO0BuHEHUS OBUIH TpeAbABICHBI 29 nuiiam. HekoTopsle mpencTaBu-
TENU TOCYapCTBEHHOM BJIACTH YMEpPIM BO BpeMs Ipolecca BCIENCTBUE
€CTECTBEHHBIX NPUYMH (HanmpuMep, MUHUCTD MHOCTPaHHBIX nen). Jpyrue
MOACYIMMbIe OBUTH IPU3HAHBI NICUXMYECKH HE3JIOPOBBIMH. BhIBIIMI mpe-
MbEp- MUHHUCTp SITIOHUM TOKOHYMWII KU3Hb camoyouiictBoM. Takum o0Opa-
30M, IPUTOBOP OBUT BBIHECEH B OTHOIICHUH 25 JIHIL.

UneHam MMIIEpaTOPCKON CeMbU OBLT NMPENOCTaBIIEH CyNeOHBIN MM-
MyHHUTET. [I03TOMY OHU HE TIOHECITN 3aCITY’)KEHHOTO HaKa3aHMsl.

3. B. IIJILIKOBA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

COBBITHUA 11 CEHTABPA U UX ITOJIUTUKO-IIPABOBBIE
HOCJIEACTBUA

CoObiTrsi, mpomzomequre 11 cenrsops 2001 r. B CoenMHEHHBIX
rarax Amepuku (nanee — CIIIA), ocranuce HamoIro B MaMsITH JKUTENEH
LITAaTOB, J]a U BCETO MUpA.

DTOT eHb OKYTaH MHOXKECTBOM CIIYXOB, BEJb COOBITHE, UMEHYyEMOe
11/9, no cux mop ocraBiser 0e3 OTBETa MHOXKECTBO BOIIPOCOB, XOTS JaH-
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HBII JIeHb pacnycad B Melbuaiimmx noapooHocTsx. Cepust TepakToB yHec-
na xu3HU 2977 rpaxnaH, enie 24 ObuUIH PU3HAHBI OE3BECTHO MPOTABIINMH.
TeppopucTudeckasi aTaka IMOpPa3HTENBHO BO3JEHCTBOBAJa Ha OOIIECTBO,
Belb ObLT HaHeceH YpoH ocHOBHbIM cuiaMm CIIIA, paspymieHsl TOproBbie
LeHTpsl U [IeHTarox.

Odunmansaas Bepcust codbituii 11 centsaOps TakoBa: Ycama OeH
JlaneH, OTBETCTBEHHBIM 3a TepakT, AECTAOMIM3HPOBAT MHP M BBIHYIUI
CIIA passzats BoHY B Adranucrane. V3 uHrepBrto xureneii CIIIA,
JIOKyMEHTAJIbHBIX (DMIIBMOB CIEIYET, YTO HEKOTOPhIE U3 HUX HE JIOBEPSIOT
MIPaBUTENbCTBY, CUNTAsL, YTO OHH O€3/1eHCTBOBAJIH, U JjaXKe CIIOCOOCTBOBAIIN
coBeplieHuo Tepakta. COMHEeHUs] B OQHUIMAIBHON BEPCUH BO3HHUKIHM B TOT
e JEeHb M NPOJODKAIOT CYIECTBOBATH Jaxke cerofHs. IlpuumHON 3TOMY
CTaJI0 OTCYTCTBHE CIIE/IOB CaMoJIeTa, KOTOpbIe 00CYXTaINCh BO BpeMsl du-
pa tenekanana CNN B CIIIA 11 cenrsops. Tak e 3aceKkpeunBaHue JlaH-
HBIX, CBSI3aHHBIX CO CBSI3bI0 NPAaBUTENBCTBA AMEPUKH U APYTUX cTpaH. 1H-
(dbopMaIys 0 TOM, YTO O TEPPOPUCTHUECKOM aKTE MPENYIIPEXkKAAIN 3apaHee.
CaMoli IJIaBHOM, Ha Hall B3IVISA NPUYMHOW OBUIM BOMPOCHI, OCTaBIIHECST
0e3 o(UIMaNBEHBIX OTBETOB, XOTSI OHM OBUIM IOJKPEIIEHBI BECOMBIMHU ap-
TYMEHTaMH, CBUIETENCTBYIOUIUMHU O TOM, YTO 3aHUS pa3pyllalUCh HE
TOJIBKO C IOMOIIBIO CAMOJIETOB.

11/9 okazano orpoMHoe BiHsHHE He TONbKO Ha ucropuio CILIA, HO
W Ha Bech MHp: BOiHa B Adranuctane, Mpake, Jlusun, Cupun. beinu orpa-
HUYEHBI JEMOKPATHYECKHE NpaBa M CBOOOBI TpaXkiaH AMEPHUKU Paad €ro
6e3omacHocTH. Bech Mup cronkHyncsi ¢ MaccoBod murpanueil B EBpomy,
co3ganneMm «UWruma». CIIIA meiTanuch caenath Bce, YTOOBI 00€30MacHTh
KHUTENed W MCKIIOYUTh BO3MOXKHOCTH TOBTOPEHHMsI TOro JHs. Hamu Obuin
HalifeHs! gaHHble, 9T0 40 % ’kuTeneil yBepeHsbl, YTO IUTAThl CTAU yA3BU-
Mee JUIsl aTaKu TEPPOPUCTOB.

BoiiHbl, keCTKMI KOHTPOJIb U HEJOBEPHE — BCE 3TO MOCIEACTBUSA
nonutuku CIIIA, cBsizannoi ¢ 11/9.
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Cekuusn
«'OCYJJAPCTBEHHO-IIPABOBBIE IIPOB/IEMbI
COBPEMEHHOCTH: HAYYHO-TEOPETHYECKOE
OCMBICJIEHUE H IIPAKTHKA PA3PEIIIEHUA
(B3I'JIA] MOJIOAbIX YYEHBIX)»

E. E. BOJIKOBA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

KOHCTUTYLUMOHHBIN IMPUHLIMITI PABHOIIPABUSI
MYXKUYUHBI U ) KEHILIUHBI U EI'O PEAJIN3AIIUA
TP ®OPMUPOBAHHUU BBIGOPHBIX OPI'AHOB CYBBEKTOB
POCCUUCKOM ®EJEPALIMN
(Ha npumepe UBaHoOBCKOI1 001acTH)

Koncturynust PO B 4.3 cr. 19 3akperisier mpUHIMIT paBEHCTBA
MYXKYMH ¥ KCHIUH, UX TIPaB, CBOOO U BO3MOXHOCTEH JUTSl MX pealTU3alliui.
[Nonutryeckue mpapa, 3aKperuieHHble B KOHCTUTYIIUY, HE UMCIOT TeHIep-
HOU aCUMMETPUH, 4TO (PUKCUPYETCS TAKKE M 3aKOHOAATEILCTBOM O BBHIOO-
pax. B coorBetcTBHU ¢ pexomenmanusamu CoBera EBpoITsl jyist coOMIOACHUS
TCHJICPHOIO PaBEHCTBA JIOJS JKEHIUH BO BJIACTH JIOJDKHA COCTaBIATH 30—
40 %, 9TOOBI TOCTHTHYTh 0OJIee YCIEIIHOTO U CTAOMILHOTO MOUTUYECKO-
T'0 U COIMATEHO-DKOHOMHYECKOTO Pa3BUTHs o0IecTBa. OMHAKO HA MPAKTH-
K€ CIIOXWIACh HEYIOBJICTBOPUTEIBHAS CUTYAIlUs NMPH OOCCIICUCHUU T'CH-
JIEPHOTO PaBEHCTBA B MPEJICTABUTEIILHBIX OPraHaxX BIIACTU CYObEeKTOB PD.

ITo nanubpiM Ha Hayano 2017 r. pekomennauuto Cosera EBpomnbl co-
OmomaroT ik B 6 cyobektax P®. Cpemau TumepoB 1Mo peCTaBICHHOCTH
skeHIIMH J{yma YUyKOTCKOro aBTOHOMHOrO Okpyra — 7 u3 15 pemyraToB
(46,7 %), 3akonogatensuoe Cobpanue EBpeiickoli aBTOHOMHOM 00J1acTH —
8 u3 19 nmenyratoB (42,1 %) u MockoBckast ropoackas Jyma — 18 u3 45
nenyratoB (40 %). Berpewarorcs M Takue CyOBEKTHI, IJI€ JKEHIWHBI-
JlenmyTaThl He ipeacTaBieHbl Boodmie (ITapiament UeueHckoii PecyOmukm)
Wik ciabo mpeactaBieHsl (10 5 %) — TaKUX PEerdoHOB 5. AHAIU3 JaHHBIX
oUIIHANBHEIX CANTOB MPEICTAaBUTENHHBIX (3aKOHOMATEIBHBIX) OPraHOB
TOCYJapCTBEHHOM BJIacTH CyObekTOB PD 0 cocraBe JemyTaTcKoro Kopmyca
MTO3BOJIMJI YCTAHOBHTH, YTO B OCHOBHOM JIOJISI M30PAHHBIX KCHIIMH COCTaB-
nser 11-15 % (B 23 peruonax), HEMHOro pexe B auanaszone 6—10 % u 16—
20% (mo 18 peruoHOB COOTBETCTBEHHO), OT 21 mo 29 % skeHIIWH-
napjamMeHTapueB B 14 pernoHax.
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W3 monmy4ueHHBIX B XOJI¢ UCCIICAOBAHUS CTATUCTUYCCKUX JAHHBIX MBI
BBIIBUIIN YCPETHCHHBIN TIOKA3aTeNb MPEICTABICHHOCTH JKEHIIUH B 3aKOHO-
JIaTeNbHOM opraHe cyonekra P®, kotopsiit paBen 15,8 %. OTmeTHM, 4TO B
cocraBe HbIHE JeiicTByromeii MBaHoBckoi obmactHort ymer VI co3wiBa 4
JKCeHIMHBI (3 25 nemyratoB) — 16 %, 4TO B I[EJIOM MMOBTOPSIET OOIIEpOC-
cuiickue TeHJeHIUH. MBI HAOJIOMaeM SIBHYIO TCHICPHYIO aCHMMETPHIO B
MIPEJICTABUTENILHBIX OpTaHaX BIACTH CyObekToB PD, a 3HAYUT HEOOXOTUMO
cTpeMUThCA K cTaHaapty CoBera EBpoIibl, qocTrrasi TeHIepHOro OagaHca.

N. H. KEJIEIII
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

IPABOBBIE OCHOBbI OPTAHOB I'OCY JAPCTBEHHOM
BE3OITACHOCTHA

ObecnieueHrie 0e30MacHOCTH OOIIECTBA SIBISIETCS OXHOW M3 OCHOB-
HBIX (QyHKIMIA rocynapcrsa. s 3Toro HEoOXOAUMO CO3JaHHE CIIEIHab-
HBIX OPraHoOB, 3aHUMAIOIINXCS pean3ayeil TaHHol (QyHKINH.

B Poccuiickoii ®enepaiin 0OCHOBHBIM OpraHOM, 00€CTIEYMBAIOLINM
B Mpeenax CBOMX ITOJHOMOYMH Oe30macHOCTh, siBisiercss PenepaibHas
Crnyx6a besomacHocTu. be3ycinoBHO, st TOro 4To0b! INIAHOMEPHO H 3¢-
(PEeKTUBHO OCYIIECTBIISATh JAHHYIO (YHKIMIO T'OCYAapcTBa, HEOOXOJUMO
0co00e MpaBOBOE pEryIMpOBaHHUE JAHHOW CQepbl OOLIECTBEHHON >KU3HH.
[MpaBoBbIM OasucoMm st addexTrBHON M 3akoHHOW AesrensHoctH PCH
cyxut @3 ot 03.04.1995 Ne 40-03 «O Denepanshoii Ciyx0e bezomac-
HOCTH.

3aTparuBasi, IpUHLIUNBI AesTenbHOCTH opraHoB @CBb MoxHO mpo-
CJIEIUTH HEKYIO CHEenn(UKY, HAIPUMED, B CBS3U C HAJUYHEM B UX JEATEIb-
HOCTH TaKUX NPUHIUIIOB, KaK «KOHCIHpAINUs, COUYETaHHE TIIACHBIX M He-
TJIACHBIX METOJIOB U CPEJCTB JEATeIbHOCTH». B 0coboM mopsiike, B cOOT-
BETCTBUU CcO cTaredl 24 ykazaHHoro M3, ocyIIecTBISETCS MPOKYPOPCKUN
Haa3o0p 3a opraHamu OCB, uro 00ycrmoBieHO crenupUKOi X JEATEIHEHO-
ctu. Kpome toro, cr. 13 Hacrosimero ®3 fgaer mMUpPOKUI CHIEKTp MpaB U
noaHoMouni corpyaaukaM OCh.

Oco0eHHOCTh TIPaBOBOTO PETYJIMPOBAHUS JaHHBIX OPTraHOB MOXKHO
Takke mnpocaeauts B @DenepansHoM 3akoHe oT 10.01.1996 Ne 5-®3
«O BHemIHEN pa3BenKe», B KOTOPOM YKa3aHO, YTO PYKOBOJCTBO U KOOPIH-
Halysl JeSTeNbHOCTH SIBISIETCSl MCKIIIOYMTENbHOM mpeporatusBoi Ilpesu-
nenta Poccuiickoit @enepaunu (cr. 12). B taHHOM HOpMaTHBHO-TIPAaBOBOM
aKTe TaKKe OTMEUAeTCs, 4YTO MPOKYPOPCKUI HAaA30p 32 OpraHaMu BHEUTHEH
pa3BeIKH OCYIIECTBIsIETCs TOIbKO I'eHepanbHbIM npokypopoMm P, a cae-
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JICHUSI O JIMIAX, OKa3bIBAIONIUX (OKa3bIBABIINX) OpraHaM BHEIIHEH pa3Be[-
ku Poccuiickoii ®@enepanny KoHOHISHINAIBLHOE COEHCTBUE, a TaKkke 00
OpraHu3alliy, O METOAAX M CPEJCTBaX OCYIIECTBIECHUS IESATEIbHOCTH Op-
raHoB BHellIHeW pasBenku Poccuiickoit denepanuu B NpeaMeT MPOKYpOp-
CKOr0 HaJ30pa HE BXOJMAT.

[To HameMy MHEHHIO, HEOOXO/MMO BHECTH IIONPABKH B cTaThio 24
YKa3aHHOTO (he/IepabHOr0 3aKOHa, KOTOPBIE TTO3BOJIMIIM OBl OCYIECTBIATH
MIPOKYPOPCKUN HaA30p HE TONbKO ['eHepanbHOMY TpoKypopy PD, HO u
MIPOKypaTypaM COOTBETCTBYIOLIUX CyObeKTOB PD.

A. O. KIITOIIKMH
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

AKTYAJIBHBIE BOITPOCHI IETUTUMHOCTH KOHCTUTYIIUA
POCCHUMCKOM ®EJEPALIAN 1993 TOJIA

B HameM uccnenoBaHMN paccMaTPUBAIOTCS TAKUE BOIMPOCH! KAK: YTO
e TaKoe IO CBOEH CYIHOCTH JIETUTUMHOCTB?; TJi€ MOXHO HalTu ompeze-
JIEHUE TOHATHS «JIETUTUMHOCTb»?; KaKhe MHEHUS CYIIECTBYIOT MO MOBONY
nerutuMHoctd Konctutyuuu 1993 roga?

Hanpumep, B nelicTByIOIEM pOCCUIICKOM 3aKOHOAATENBCTBE MBI HE
HalEM oIpesieNIeHns] JIETUTUMHOCTH, W CYMTAaeM, YTO 3TO IPOOeI B Mpase.
Jlnst onpesienieHnss CyIHOCTA TOHATHS <«JIETUTUMHOCTBY HaM MPUXOTUTCS
oOpamaTbest K TokTpuHe KOHCTHTYIIMOHHOTO TIpaBa.

JpyruM npumep ciayKaT CHOpbI, BO3HUKAIOIIUE MO TMOBOJY JIErd-
tumMHOCTH Konctutyuuu P® 1993 roga. CooTBETCTBEHHO CYHIECTBYET 2
TOYKH 3PEHUS MO IAHHOMY BOIMPOCY: MEPBBIM MHEHUEM BBICTYNAET TO, YTO
Koncturynust PO 1993 rona Obuta nmpuHsTa HE JETMTHMHO M TOJIOCOBAaHHE
OCYIIECTBIICHO TPeOYyeMbIM OOJNBIIMHCTBOM, YTOOBI HE OBLIIO HOBOTO BHUTKA
MOJTUTHICCKOrO Kpu3uca W KOH(IUKTAa. Tak mpuMepoM TaHHOW MO3UIUU
CIIYKUT TOT (pakT, uTo HakaHyHe 12 nexabps 1993 roma b. H. Enbnun B
cBO&M oOpaieHnn K rpaxkaanam Poccun npsiMo ckasan: «He npumem e€ —
MOJyYMM HOBBIA BHTOK OOpHOBI, HOBBIC KOH(MIHMKTH yike B DepeparbHOM
CoOpannu. Heyxenn Mbpl He ycramu oT 3Toro?». CTOPOHHHKH BTOPOTO
MOAX0/a K AaHHOW mpobjemMe roBOpsT, YTO, UTO'M BCEHAPOAHOIO T'OJI0CO-
BaHUs ObUTH OMyOJIUKOBaHEI 25 nekadps 1993 roga. U3 Hux ciemgosaio, 4to
B TOJOCOBAHUU NPUHIO Y4acTHE NMPUMEPHO 58 MWIIMOHOB YENIOBEK W3
106 mummonoB (To ecth 54,8 %), 3a NPHUHATHE KOHCTUTYIUU IPOTOI0CO-
BaJIO MIPUMEPHO 33 MIUIHOHA YeNIOBeK (TO ecTh 58,4 % mpUHSABMIMX yda-
crue B pedeperayme). Yke B 1994 rony MHOTHE SKCIEPTHI YTBEPMKIAIH,
YTO PE3yJbTATHl TOJOCOBAHMS OBUIM CHIBHO (habCH(UIIMPOBaHbI, U HEOO-
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xoauMo# 50 % sSBKH HE MOyYUIIOCH (ITO OIIEHKAM, SIBKa COCTABMJIA TOJIEKO
46,1 %).

B xoze Hammx UCCIeTOBaHUIA MBI BBIJICISEM TaKUE MPOOJIEMBI, KaK
HE 3aKPEIUIEHHOCTb TMOHATHUSL «JIETUTUMHOCTB» B JIHCTBYIOIIEM POCCHI-
CKOM 3aKOHOJATENbCTBE, YTO HE MO3BOJISET BBIJCIUTh €AUHOE MOHATHE, U
BTOpYIO Nipobaemy — sierutumaa i Koncrutyius PO 1993 roga?

B. B. KOMAPOB
WBaHoBCcKkuii rocy1apCTBEHHBIA YHUBEPCUTET

MECTO TPEAMBYJIbI
B CTPYKTYPE KOHCTUTYIIUU P® 1993 TOJA

IlopaBnsromiee 4YUCIO COBPEMEHHBIX KOHCTUTYLHMH TOCyIapCTB
HUMEIOT BCTYNUTENbHBIE YaCTH — IPeaMOyJIbl.

OHa He COAEepKUT NMPABOBBIX HOPM, OIHAKO, OHA UMEET CYIIECTBEH-
HO€ 3Ha4Y€HUe JUI MOHUMAaHMA CMbIcia Kak KOHCTUTYIMY B LIeJIOM, Tak U ee
OTZAEJBHBIX CTaTeH, TaK KaK MMEHHO BO BBOJHOW YacTH Ha3BaHBI 00CTOs-
TENbCTBA U OCHOBAHUS, KOTOPBIE MOCTYKUIH MOBOJOM K u3naHuto Koncru-
TYLIHU U B ONPENIEIIEHHOM CMBICIIE ONPEAEIHUBILEE €€ COACPKAHNUE.

[MpeamOyna koHcTatupyet, uro Koncrurynust PO npunsita maOrO-
HAIMOHATBFHBIM HapoaoM Poccuiickoii Denepanuu, cOCTUHCHHBIM OOIIEH
cyap00i Ha CBOEH 3emJie, MMOJUEpKUBAET 0C000e 3HAUYEHHE 3TOr0 aKTa Ui
JIANTbHEHIIIET0 Pa3BUTHUSI TOCYIapCTBa U OOIIeCTBa.

B npeamOyne KoncruTymum o0003HauYaroTCsl IIECThH OCHOBOIIOJA-
raroIlux Ieel, peaau3anus KOTOPBIX ABJSETCS INIABHOW 3ajauyel rocyaap-
crBa. OHM OTpPaXXalOT CyTh BCEH KOHCTUTYIIMOHHOW pedopmbl B Poccun.
DTo: yTBEpKIEHHE MpaB U CBOOO] YelIOBEKa, YTBEPKICHNUE IPaXKIaHCKOTO
Mupa u cornacus B Poccuiickoit denepanuu, coxpaHeHUE TOCYAAPCTBEHHO-
ro €IMHCTBA, BO3POXKICHUE CYBEpEHHOH rocymapcTBeHHOCTH Poccum, yr-
BEpXK/ICHNE HE3BIOJIEMOCTH JEMOKPAaTHYECKHX OCHOB Poccuiickoro rocy-
JapcTBa, obecrieueHne O1aronony4us 1 nmpouseTanust Poccum.

Jnst pazButus Poccuu MCKITIOUMTENBHO BaXKHBI MOJIOKEHUS TIpeaMm-
OynBl O COXpaHEHWH HMCTOPUYECKH CIIOXKHMBIIETOCS TOCYIapCTBEHHOTO
€IUHCTBA, 00 YTBEPKICHHU TPAXIAHCKOTO MHUpa M Coryiacus. JT0 —
cTepykHEBas uaes poccuiickoit Koncrurynuu. OO0 akTyalbHOCTH JTOCTHXKE-
HUSI TOJIUTUYECKOH cTaOMIIBHOCTH B 0011ecTBe JeMoHCcTpupyeT Jlorosop o6
OOIIIECTBEHHOM COTJIACHH, KOTOPBIN OBUT MOMIMUCaH BecHo 1994 r. pyko-
BOJIMTENSIMH OPraHOB rocynapcTBeHHo# Biactu Poccun n cyobexToB De-
Jiepanyy, o0IeCTBEHHBIMH JIBIKEHUSIMH, TTOJIMTHYECKHMU ITapTHSIMH.
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VYcranosneno B Koncruryuu u To, uto Poccuiickas denepanus sB-
JIIETCS YaCThI0 MHPOBOT'O COOOIIECTBRA.

H. K. MUHAJIB/]
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

AJIMUHUCTPATUBHO-ITPABOBOM CTATYC ®EJEPAJIBHOM
CJIYKBbI BOMCK HAIIMOHAJIBHOM I'BAPJIUN:
COBPEMEHHOE COCTOSIHUE U TEPCIEKTHUBBI

COBEPIHIEHCTBOBAHUSA

B nensix obecrniedeHus rocy1apCTBEHHOM 1 00IIeCTBEHHOW Oe3omac-
HOCTH, 3aIIUTHI IPaB ¥ CBOOO]| YeIOBEKA U IpakJaHWHA, OXpaHbI CyBepe-
Huta Poccuiickoit denepanyu, ee HE3aBUCUMOCTU U T'OCYJIAPCTBEHHOM 11e-
sJoctHocTH, 5 ampens 2016 roga Ilpesunent Poccuiickoit ®eneparmu I1y-
tuH B. B. m3nan ykasz «Bonpocsr @enepanbHoil ciryx0bl BOWCK HaIlOHATb-
Hoil rBapauu Poccuiickoit denepanuu», TeM camMbiM TOJOKUB Havajio
(hOpMHUPOBAHUIO B HAIIEH CTpaHE HOBOM CUIIOBOM CTPYKTYPHI - HarmoHass-
Holt rBapauu Poccuiickoit denepannu.

B arot ke nenp Ha paccmorpenue B ['ocynapcrBennyto ymy Dene-
paneHOoro Cobpanust Poccuiickoit ®enepanun 0buT BHeCeH TpoekT Dene-
panbHOro 3akoHa «O BOICKaxX HAIlMOHAJIIBHOW I'BapJuM», a TaK K€ MPOEKTHI
HU3MEHEHUH B pAJ] 3aKOHOJATEIbHBIX AKTOB.

B Hacrosee BpeMsl CTaTyc HOBOM CHJIOBOH CTPYKTYpHI ONpEAEIEH
KaK MpaBoINpeeMHNK MUHHCTEPCTBA BHYTPEHHHX JIeNl B OTHOILIEHUU IIepe-
JlaBa€MBIX €li OPraHOB YIPaBJICHUsI, OOBEIMHEHHN, COEITMHEHUH, BOMHCKIX
yacTel, opraHn3anyii BHICIIEro 0Opa3oBaHMs W MHBIX OpPraHU3alUi BHYT-
peHHuX Bolick MuHucrepcTBa BHyTpeHHHX Aen Poccuiickoit denepanuu, a
TaK K€ B OTHOIIEHUM OPTaHOB YIPABJIEHMS, CIELUANBHBIX OTPSIO0B, OTPs-
JIOB MOOWJIBHBIX OCOOOr0o Ha3zHaueHWsl. BO3riaBiseT JaHHYIO CTPYKTYpY
npektop DenepanbHOi CiTy>KObI BOWCK HAllMOHAILHON I'Bap/nuH, KOTOPBIHA
TaK K€ SBJISIETCS [NIABHOKOMAaHAYIOIUM BOWCKaMU HAIlMOHAJIBHOHN I'Bapauu
Poccuiickoit ®@enepanuu. B coorBerctBuu ¢ PenepanbHbIM 3ak0oHOM «O
BOMCKax HallMOHAJNbHOW rBapaun» HanuownanbHas rBapaust Poccuiickoit
(denepaumu ocymiecTBisieT (enepaNbHBIi  TOCYyJapCTBEHHBIH KOHTPOJIb
(Ham3op) 3a COOMIOACHUEM 3aKOHOAATeNbCcTBA Poccuiickoit denepanuu B
cdepe 000pOTa OpPYXKHMSI, YACTHON OXpAaHHOH AEATEIHHOCTH, a TaK >Ke OCy-
IIECTBJISIET OXPaHy 0OBEKTOB, B TOM YHCIIE M Ha JIOTOBOPHOW OCHOBE H JIPY-
THe 3aJ]a4i, IPeyCMOTpEHHbIE JaHHbIM DeiepabHbIM 3aKOHOM.

IIpesunent Poccuiickoit denepaiimu, BbIIETUB W3 cocTaBa MuHHCTEp-
CTBa JIeJI BHYTPEHHHE BOIMCKA U PeoOpa3oBaB MX B HOBYIO CTPYKTYPY, CO3/al
HOBBII OpraH UCIOMHUTENBHOM BIACTH ¢ HIUPOKUMU MOTHOMOYMSAMH.

43



JI. C. CAMYIJIOB
WBaHoBCcKuii rocy1apCTBEHHBIA YHUBEPCUTET

IIPAB:OBOI‘/I CTATYC CJIEACTBEHHOT'O KOMUTETA
POCCUUCKOU ®EJEPANNN: AKTYAJIBHBIE ITPOBJIEMBbI
N NMEPCIIEKTUBBI PABBUTUA

15 suBaps 2011 roma CnencrBeHHbiii komuteT Poccutickoit dee-
paIyu MPUCTYMII K paboTe KaK CaMOCTOSTEIBHBIHN (heiepaabHbIi rocyaap-
CTBEHHBIN OpTaH, OCYIIECTBIISIONINNA B COOTBETCTBUU C 3aKOHOIATEIILCTBOM
Poccuiickoii denepanuu MOJIHOMOYHUSA B chepe YTOIOBHOTO CYIONPOU3BO/I-
cTBa. 3a HEOONBIION MTEPHUO BPEMEHU JTaHHASI IPABOOXPAHUTEIBHAS CTPYK-
Typa CMOIJIa CTaTh OJHUM W3 HAHOOJICe aBTOPUTETHBIX CHJIOBBIX BEJIOMCTB
B POCCHICKOM ITPaBOBOM CHCTEME.

Ho uu onHa pedopma He npoxoaut 0e3 Kakux-Tudo mpodiIeM, 0co-
OEHHO eCJIM peuyb HIAET 00 00beIMHEHHUU BCEX CIAEACTBEHHBIX BEIOMCTB B
OJIHO MHCTHUTYIIMOHAJbHOE 1enoe. Ha nanubiii MomeHT CreacTBEHHBIN KO-
MHTET UMEET PSI IPOOIIEM.

[epBast mpobiieMa cBsi3aHHA C TEM, YTO JaHHAs pedopma HE TPOBE-
JieHa 1o kKoHIa. CIeICTBEHHBI KOMUTET eié He 001afacT MOHOIOIUEH Ha
MIPOBENICHHUE TIPEIBAPUTEIBHOTO CIIEICTBUS, KaK ATO ITAHUPOBAIOCH paHEee.
B nacrosmuiit Moment CneactBenHbii nenapramenT MBI Bc€ emié ocyie-
CTBJISICT TIPEABAPUTEIBHOE CIICACTBUE B TIpeaeiax CBOCH KOMIICTCHIIHY,
XOTSI Y’K€ JIaBHO OH JIOJDKCH ObUT BOWTH B cocTaB CIIEJICTBEHHOTO KOMHTE-
Ta. JTO yKa3blBaeT HA TO, YTO HA JIAHHBIH MOMEHT CJICJIOBATEIh MOXET
OBITH B OJHOM Cy4ae COTPYAHUKOM YTOJIOBHOM MOJHUIMH, a B IPYTOM CIIy-
gae coTpyaHuKoM CIIeJICTBEHHOTO KOMUTETA, YTO BHOCHT HESICHOCTH B Tpa-
BOBOM CTaTyC CIIEAOBATENS B ICTIOM.

Bropas mpo0ieMa cBsi3aHHA CO CTaTyCOM caMmoro ciefosatens. Kem
JIOJDKEH OBITh CIIEII0BATENb, CICJCTBEHHBIM CYIBEH WIIH COTPYIHUKOM Yro-
JIOBHOU mronuIwn? MHCTUTYT CIIEIACTBEHHBIX CY/ICH MOSBUWICS Y HAC B CBSI3U
¢ nposenenreM B 1864 romy Cyne6Ho# pehopMBI, HO TIOCE PEBOIIOIUH, B
COBETCKHUH TMEPUOJ CICICTBCHHBIA CYAbS (haKTHYCCKH MUMEIN CTaTyC IOJIH-
IefcKoro (MIJIMIIEHCKOE 3BaHUE, BBIMIECTOAIICE HAYAIBCTBO U T. 1.). Celi-
yac HaM HY)KHO PEIINTh KaKyi0 K€ MOJENb BBICTPOUTh W Ha KaKOW OIBIT
OPUCHTUPOBATHCA? BBICTpOUTH (HPaHIY3CKYIO MOJENb CICICTBCHHBIX CY-
nen? Unu ke BcE-Taku B3sATh ['€pMaHCKyI0 WM AMEPUKAHCKYIO MOJIENb
MOJTUIICHCKOTO MPEBAPUTEIILHOTO CIIEICTBUS ?
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A. A. COKOJIOBA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

K BOITPOCY O COBJIIOJEHUHN KOHCTUTYIHUOHHBIX
KPUTEPUEB PA3YMHOCTHU U COPABMEPHOCTHU
B NIPAKTUKE UCIIOJIHEHUA JOMAIIHEI'O APECTA

[epBonavaneHas pemaknus cr. 107 VIIK P® (mo BHeceHus B Hee
mmenernit @3 ot 07.12.2011 r. Ne 420-d3) mopoxmana HeompeaeIcH-
HOCTb B BOINPOCE O MPOAOKUTENBHOCTH JIOMAIIHETO apecTa, MOpsIKe ero
npojyienus. OTIpaBHOM TOYKOM B PELIEHUH JAHHOTO BOIIPOCA CTaja ajo-
6a A. T. ®eguna ot 16.07.2010 r., koTopoMy OblJIa Ha3HaUEHA Mepa Mpece-
YCHHUS B BUJIC 3AKJIFOUCHHS O] CTPAXKY, a 3aTEM W JIOMAITHETO apecra, B
[IEJIOM Ha JIBYXJICTHHH cpok. [1o MHEHHIO 3asBUTENS, 3aKOH OTPAHUYHBAI
€ro B BO3MOXXHOCTH TPYIOYCTPOIHCTBA W MONYyYCHHS KaKOTO-JIUOO Jieralib-
HOTO JI0XO0Jla, a CYIIECTBEHHOE MPEBBIIIEHUE YCTAaHOBJIEHHOIO 3aKOHOM
MIPEIeIbHOTO0 CPOKa COAEPXAHUS MO CTpakel Hecopa3MEpHO OrpaHUYU-
BAaIOT €ro KOHCTHTYIIMOHHOE IPaBO HA CBOOOJY W JIMYHYIO HEMPHUKOCHO-
BEHHOCTb, YTO MPOTUBOpEUUT 4. 1 cT. 22 u u. 3 cr. 55 Koncruryuuu PO.
INocranoBnenunem Koncrurynuonnoro Cyma P® or 06.12.2011 Ne 27-I1
cratbst 107 YIIK P® npusnana He cooTBeTcTBYMOIICH OCHOBHOMY 3aKOHY
crpanbl. EBponelickuit Cyn 1mo mpaBaM ueloBeKa TaKKe CUUTAET, 4TO CO-
riacHo cr. 5 KoHBeHIMU 0 3amure NpaB 4elioBeKa W OCHOBHBIX CBOOOT
JIOJKEH COOI0IaThCs OajJaHc MEXAy OOIeCTBEHHBIMH HHTEpPEeCaMHU, KOTO-
pBIE MOTYT MOTPEOOBATh MPEABAPUTEIHLHOIO 3aKIFOYCHHUS JIUIA TIOJA CTpa-
Ky, ¥ BaOXXHOCTBIO IpaBa Ha CBOOOMY oOBHHseMoro. IIpu ycTaHOBICHUU
TaKoro OajlaHca Ba)KHBIM (PAKTOPOM SIBIISICTCS TPOIOJKUTEIBHOCTE COMIEp-
YKaHUS TIOJ] CTPaXKEH, KOTOpasi He IOJKHA MPEBHIIIATh PA3YMHBIX TPEICIIOB.
Ha ceromusmiauii 1eHb 3aKOHOMATENb, YYUTHIBAsI KOHCTUTYIIMOHHBIA KpH-
Tepuil pa3yMHOCTH, BHEC COOTBETCTBYyroImMEe u3MeHeHus B cT. 107 VIIK
P®, mo3Bomnsionre ycTaHOBUTH YETKUE CPOKH JOMANIHero apecra. Ho oc-
TaJCs, HA HAII B3TJIS, HEPEIICHHBIM BOMPOC O COOJIOACHUHM KOHCTUTYITU-
OHHOTO KPHUTEPHUS O COPa3MEPHOCTH. 3aKOHOMATENh MPUPABHUBACT OIWMH
JIeHb JIOMAIlTHEr0 apecta K OJHOMY JIHIO COZAEp KaHHs MOJ| CTpaxei, a B
MOCTIC/ICTBUMA U K OJHOMY JIHIO JIMIIICHUS CBOOOIBI. YCJIOBUS OTOBIBAHUS
HAaKa3aHUs, PESKUM UCIPABUTEIBHOTO YUPESKICHUS HE CONMOCTABUMEI C JIO-
MantHuMU ycroBusivu. [loaraem, HEOOXOIMMO BHECTH U3MCHEHUS B 3aKOH
Y YCTAaHOBUTH MHBIC MTPABIJIA 3a4eTa MPEOBIBAHMUS IO JJOMAIITHAM apecTOM:
JIBa JTHSI apecTa 3aCUMTHIBATH 332 OJUH JICHb COICPIKAHUS TMOJ| CTPaKked 1o
aHAJIOTUH ¢ COOTHOIIICHUEM OTpaHUYCHUS CBOOOIBI U JIUIIICHUS CBOOOIEI.
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E. B. IKYBOBA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

COBEPHIEHCTBOBAHHME 'OCYJAPCTBEHHOI'O
OUHAHCOBOI'O KOHTPOJISA HA COBPEMEHHOM 3TAIIE
ET'O PA3BBUTUA

[TpoGriemMbl HEOCTATOYHOM JIEHCTBEHHOCTH M OPUEHTAIIMN CUCTEMBI
TOCYIapCTBEHHOI0 (DMHAHCOBOI'O KOHTPOJISI Ha OLEHKY 3((EKTUBHOCTH
OIO/DKETHBIX PAacXO/IOB, OTCYTCTBUSI COBPEMEHHOH CHCTEMBI BHYTPEHHETO
(PMHAHCOBOTO KOHTPOJIS, a TAKXKE HEJOCTATOUHO BBHICOKOTO YPOBHSI KauecT-
Ba YIIPaBJIEHUs TOCYIapCTBEHHBIMU (DMHAHCAMH SIBJISIFOTCSI aKTYaJIbHBIMU U
B HACTOSIIIEE BPEMSI.

Crnenyer OTMETHTbh, YTO IMTOATOTOBJIEH MPOEKT HOBOIO BIojsKeTHOro
kozgekca Poccuiickort ®@enepanuu. T10710KUTENEHEIM MOMEHTOM SIBIISIETCS
NpsIMOE 3aKpeIuIeHHE B HOBOM KOZIEKCE OOS3aHHOCTH OOBEKTOB KOHTPOJIS
CBOEBPEMEHHO U B IOJHOM 00BEME NPEJICTABIATH B KOHTPOJIUPYIOUINE MX
opraHsl 3anpalimBaeMyro WH(OpMaNWio, MaTepualibl U JOKYMEHTHI, Heo0-
XOJIMMBIE Ul OCYLIECTBIICHNSI KOHTPOJIBHBIX MEPONPHATHH, a TarkkKe mpe-
JIOCTABIISITH KOHTPOJIBHBIM OpraHaM JOITYCK B IOMELICHUS U Ha TEPPUTOPHU
00BEKTOB KOHTPOJISI M UCTIONHATH MX MHBIE 3aKOHHBIE TpeboBanus. [Ipema-
raercs Tak)ke BBECTH HOBBIM METOJ KOHTPOJISI — KOMOWHHUPOBAaHHYIO IIPO-
BEpKY, MIPEATOJIATatoNIyl0 0JHOBPEMEHHBIE MEPOIIPHUATHS (B paMKax OIHOMN
MIPOBEPKH) KaK MO MECTY HaXOXJIEHHsI 00BEKTa KOHTPOJIS, TaK U MO MECTY
PpacIoNoXXeH!sl OpraHa rocyJapCTBEHHOTo (PMHAHCOBOT'O KOHTPOJIS.

HeobxonnmocTs pa3paboTky earMHON KOHIETIIMY TOCYIapCTBEHHOTO
(PMHAHCOBOTO KOHTPOJISI KAK CHCTEMBI OOIIETIPUHSATHIX B3IJIS0B HA CIIOCO-
061, (opMbI, IENM W 337a4d TOCYJapCTBEHHOro (PMHAHCOBOI'O KOHTPOJIS,
ouyeBnaHa. Kpome Toro, HeoOXOIMMO TaKKe CO37aTh CHCTEMY OOLIMX M
00s13aTeNBHBIX JUIS BCEX KOHTPOJIBHBIX OpPraHoB ctaHaaprtoB. [Ipu orcyrcr-
BUU €IMHON CHUCTEMBI NPaBOBBIX HOPM, PETYJIMPYIOIEH ToCyaapCTBEHHBIN
(DPMHAHCOBBIN KOHTPOJIb, HE Oy/ET NOCTUTHYTA U 3(P()EKTUBHOCTD NesITENb-
HOCTH OPTaHOB, €r0 OCYIIECTBIISIOIINX.

Crnenyer TakKe UCKIIOUUTH JYyOJIIMpOBAaHUE JEHCTBUI KOHTPOJIBHBIX
OpraHoB, KOTOPOE COCTOMT B COBEPIIEHWHU Pa3IMYHBIMH OpraHaMH CBOWX
(YHKIMH B OTHOLIEHWHU OJHHUX M TEX K€ OOBEKTOB KOHTPOJIS, 4TO, Oe3yc-
JIOBHO, TTO3BOJIUT MOBBICUTD 3P (PEKTUBHOCTH KOHTPOJIBHBIX MEPOIPHUSTHI.
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Cekuus
«HCTOPHA I'OCY/JAPCTBA U IIPABA»

E. B. ABAEEBA, A. H. COKOJIOBA
VBaHOBCKHUIT TOCYAapCTBEHHBIN YHUBEPCUTET

OPJEH TAMIIJIMEPOB

OpJieH TaMILTHEPOB, WM XPAMOBHUKOB — O(HUIMATHHO OH Ha3bIBAJI-
cs1 OpaieHOM OeTHBIX phIlapell XprcTa — OWH U3 U3BECTHEHITUX JTyXOBHO-
PBIIAPCKHUX OPICHOB, OCHOBATEIEM KOTOPOTO SIBIISCTCS IIAMIIAHCKHUHA DPHI-
uaps I'yro e Ileitn. Ero craHoBiieHne KOTOPOro NPUXOJUTHCS HA HA4ajlo
JIBYXCOTJICTHEH OOpPHOBI MEXKIY KPECTOHOCIIAMUA U MYCyJbMaHAMH, OCTa-
BUBIIIEH KPOBABBIN CJI€]l B UCTOPHH.

TaMmIuTHeps! SBISIFOTCS TIEPBBIM OPJICHOM, KOTOPBIH JTOOWIICS Jiera-
JIU3AIUHA CBOETO CTaTyca, a TAKIKE, KOTOPOMY OBUIO JapOBAaHO MHOXKECTBO
MIPUBHJICTH, BBHITCKAOMUX U3 OYJUI, M3AaHHBIX ManaMu. B Mupe cymect-
BYET MHOXECTBO JiereHs 00 3tom Opnene. menno atum OpjieH u oOpara-
€T Ha ce0s HeMaJioe BHUMAaHUE UCCIICIOBATENICH pa3HBIX BPEMEH.

[lepBoHauanpHol menp0 OpjeHa Oblia 3amuUTa MAJOMHUAKOB U
0oprba ¢ MmycyneManamMu. Ho co BpeMeHeM, B CBSI3U C YBEIHMUYCHHUEM YHC-
JICHHOCTH, UX JICATSILHOCTh ObLITA HATIPABJICHA HA 3aXBaT OOraTCTB M HOBBIX
Tepputopuil. B cBsi3u ¢ atM y OpnieHa ObUTO HEMAJIO Bparos, B TOM YHCIIE
Benukue mnpaButenu EBpomnbl. Tak, oauH u3 3akitoueHHbx Dununma IV
pacckazan o UCTHUHHBIX 3aHATHsIX OpneHa, u4To MOCIYKUIO MOBOJOM JIJIsSt
paccienoBaHusl ESTEIbHOCTH TaMIUTUEPOB. B CBsI3M ¢ OTKa30M LIEPKOBHO-
ro cobopa B BEIHECCHWU KakWX-THOO OOBHMHeHWI mpotuB OpneHa, aeno
OBUTO TIEpeaHO CBETCKUM BiacTsM. COrjgacHO MHKBU3UIIMOHHOMY IPOIIEC-
Cy TaMIUTHEPBI OBUTH MOJBEPTHYTHI MBITKAM, B PE3YJbTaTe KOTOPHIX HEKO-
TOpBIC XPAMOBHUKHU COTJIACHIIUCH C TMPEABABICHHBIMUA UM OOBUHCHUSMU B
epecd U HJO0JIONOKIOHCTBE, MACCOBOM COINOMHUM U HAJPYraTeIbCTBE HaJl
CBATBHIHAMU. [1OTHBIN ke CTUCOK cOocTOsUT U3 117 OOBUHEHUIA.

Cyn nag OplieHOM TaMIUIMEPOB NpOXOoAMs mo Bcei Empome. D10
OBUT OITMH M3 CaMbIX OECHpEIC/ICHTHRIX MPOIIECCOB: CBETCKUE BJIACTH HE
MMENI TIpaBa CYJIWTh TAMIUIHEPOB, KOTOPHIC HAXOMWINCH TOJ TTOKPOBH-
TeNnbCTBOM manbl. CTOMT 3aMETUTh, YTO B Pa3HBIX CTpaHax EBpOIBI K wie-
HaM OpJICHA TNPUMCHSUIM HEOJWHAKOBBIE MEpHl HakazaHus. VIMEHHO BO
®dpaHIMY TPOIIECC HAJ TAMIUTUEPAaMU ObUT KpaliHE KECTKUM.

ITo Muenuto coBetckoro ucropuka Mocuda I'purynesmua, Bce 00-
BHHEHHS MPOTUB WieHOB Op/ieHa TAMILTHEPOB, 32 UCKIIFOUCHUEM COJIOMHHM,
«... OBUIH SIBHO BBICOCAHBI U3 MAJIbIA U MIPEICTABIISUIA COOOH U0 TaJIeKO
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He OypHo#i paHTa3uu GpaHITy3CKOro KOPOJIS U €ro COOOITHUKOB». HecMoT-
Ps1 Ha 3TO, 10 CE JICHb HENB3sI C YBEPEHHOCTHIO TOBOPHUTH O TOM , YTO OBLIO
MPAaBJIOiA, @ YTO BBIMBICIIOM B 00BHHEHUH uiieHOB OpjeHa.

. A. BOTOB, B. A. HECHACTHOB
VBaHOBCKHUII TOCYAapCTBEHHBIN YHUBEPCUTET

«CBATAA UHKBU3ULIUS»: IOHATUHE U CYIHTHOCTD

CBsATasi MHKBU3ULIMS — 93TO CHELUUATIBHOE YUYPEXKICHHE PUMCKO-
KaTOJIMYECKOM IIEpKBU, KOTOPOE MPETHA3HAUEHO ISl pO3bICKA, COBEPIICHUS
Cy/la U HaKa3aHUs €PETUKOB.

B 1215 roay mamoit Maaokentem Il ObUT co3maH crenUabHBIA
LIEPKOBHBIN CYJ KATOJIMYECKON 1IEPKBU, MOTYUUBIIHNIA Ha3BaHue «IHKBU3U-
nus». Jloxkrop XIII Bexa bepnap ' roBopuin: «Llens MHKkBU3MIMHK - yHUU-
TOXXeHHEe epecu. Epech ke He MOXKET OBITh YHUYTOXKEHA 0¢3 YHHUYTOXKCHUS
€PETHKOB, a €PETUKOB HENB3Sl YHHUYTOXKHTH, €CIH HE OYJIyT YHHUTOMXKECHBI
3aIUTHUKA W CTOPOHHHUKH €PECH, & 3TO MOXET OBITh JOCTUTHYTO IBYMS
criocobamMu: oOpallieHHEM WX B MCTUHHYIO KaTOJTHYECKYIO Bepy WM 0Opa-
IICHUEM WX TUIOTH B TICTICN, MOCJE TOr0, KaK OHU OYJYyT BBIIAHBI B PYKU
cBeTcKoM BiacTh». Camoll IIaBHOM 3a/ayeil MHKBU3MIIMMU SIBJISUIOCH OIIpe-
JieTieHre, ObUT JIN YeJIOBEK BUHOBEH B €PEcH.

WHuKBU3HUTOP BEN JOMPOC 00S3aTENBHO B MPUCYTCTBUU CEKpeTaps U
JIBYX CBSAIICHHUKOB, KOTOPBIC CIICIMIHA 332 TEM, YTOOBI BCE 3aIMCaHHOE ObI-
JI0 gocToBepHbIM. Eciu mojo3peHus MoATBEPKIANNCh B XOJI€ CIEACTBUS,
TO OOBUHSEMBIE JIFOJIH MOMAANN B TFOPHMY.

Hcropuio MHKBU3UIIMA MOXKHO TOJEIUTH HAa TPU OIpPENETECHHBIX
JTana:

1. Ha nanHoM aTame cyj, KOTOPBIA MPOXOAUS Haj €peTUKaMHU, CO-
CTaBJIST OAHY W3 (YHKIHMH BJIACTH EIHCKOIOB, a MPECICIOBAHUEC HMEIO
BPEMEHHBIN XapakTep.

2. Ha BTOpOM 3Tamne co3jaroTcsi CelUaTu3upOBAHHbIE MOCTOSHHbIE
TpUOYHAJIBI.

3. Cucrema caMOil MHKBU3UIIMHA OYEHb TECHO HAUMHAET MEPECeKaTh-
csl ¢ MIHTEpecaMu MOHapXHU4eckoi Biactu B Mcnanuu.

[Ipennocbuikyn MHKBU3UIIMU MOXKHO BCTPETUTH €llie B MEPBBIE BeKa
CTaHOBJICHUS XPUCTUAHCTBA. J[MakoHBI OBLIM OO0sI3aHBI PAa3bICKUBATH JIFO-
JIeH, OmMOAIONIUXCSI B BEPE U BBIBOAUTH UX M3 3TOTO 3a0ITyK ICHUS.
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JI. H. TPY3IEBA, A. M. IKOBIJIEB
VBaHOBCKHUIT TOCYAapCTBEHHBIN YHUBEPCUTET

NCITAHCKASA UHKBU3ULIUA

VcnaHckasi MHKBU3UITUS — 3TO OCOOBIA CIEICTBCHHBIA U CYIcOHBIN
opras, coznannsiii B 1478 rony ®@epaunannom I Aparonckum u HM3abern-
soit I Kacrunbekoit. JlaHHbIN opraH ObIT NpU3BaH NOAAEPIKUBATH YUCTOTY
KaTOJIMUECKOW BEpPBI B UX MOJIAHHBIX, a TAK)KE 3aMCHUTH COOOHN CpeHeBe-
KOBYIO MHKBHU3HUIIUIO, KOTOpasi HAXOUJIACh MO/ MANICKUM HAJ30POM.

OnHOM U3 caMbIX SAPKUX JUYHOCTEH MCIIAHCKOW MHKBU3HIIUH, €€ OC-
HoBateneM siisiicst Tomac ge TopkBemana. [lanHas mepcoHa U3BECTHA HE
TOJIKO CBOUM CITy)KCHHEM JIOMHHUKAHCKOMY OPJIEHY, COXKCHUEM OOJIh-
LIOT0 KOJIMYECTBA €PEeTUUECKON JIUTEPaTyphl, HO U 3BEPCKUMHU paclipaBaMu
HaJl epeTUKaMH, EBPESIMH U MaBpaMH, KOTOpPbIE MPOXXUBAIM Ha TEPPUTOPUU
Ucnanum B XV Beke.

HcnaHnckue MHKBU3UTOPHI UCHOIB30BAIM M3OLIPEHHBIE OPYIUS TIbI-
TOK. B nelicTBus MCNaHCKOW MHKBU3WIMU HUKTO HE BMeluBajics. B xone
cyneOHOro mporecca y 00BUHSAEMBIX He ObUIO aJBOKaToB. [loaToMy manmaun
MOTJIH BBIOMPATh JIFO0OE CPEJCTBO JUIS MONYYCHUS JOKA3aTeIbCTB U IIPH-
3HAHUM.

OaHUM U3 BaXKHEHIIMX STAnoB Pa3BUTHS UCTOPUM MCHAHCKOM HH-
kBH3UIMK ObUTa pedopma XumeHeca ae CucHepoca. Jta pehopma n3MeHH-
Jla caMy OCHOBY HCITAHCKOW WHKBU3UIINH, CIeNiaB ¢€ Oojiee ryMaHHOM, YeM
B Ipyrux crpaHax. Hampumep, B eBpoIEHCKUX CTpaHaxX B 3TO BpeMs BeJH
aKTHBHYIO «OXOTY Ha BeAbM», KOTOpas INpuBeJIa K COMXKEHHIO OKOJIO
60 ThICAY KESHIIUH.

MHKBU3HMIIMS UCTIOKOH BEKOB BBI3bIBAJIA CTPAX U yXkKac y eBpOIeHIEeB.
YHUUTOXAIKUCh HE TOJBKO MPOCTHIE JIIOAU, HO U BeJlWYailline ymbl TOrO
BPEMEHHU, KOTOpbhIE€ MOIJM MOBIMITh HAa HAyYHO-TEXHUYECKUH Mporpecc.
Hawnbonee xposasbie coObiTust mpoucxonwin B Menannn B XIII-XVII Be-
kax. [Tocnequuii koctép ropen B Mcnanuu B 1826 rony.

M. C.TYCEBA, . 1. BTFOPUHA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

MAPHUA CTIOAPT: ITPUXO/ K BJIACTH
N OCOBEHHOCTH ITPABJIEHUSA

OOBEKTOM HAIIETO WCCICIOBAHUS CTaja sIpKasi, UCTOPHUUCCKAs JTHY-
HOocTh Mapuu Crroapt, koposeBbl Illormanmuu. OHa ObUTIA KCHIMHOU-
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JIETEH0H, YbH MOBOPOTHI CYABOBI IPOCTO MOPA3HUTENBHBI, a KOHEL], 10Cie
€€ HeJIOJITOro MPaBJIeHUs], BECbMa TParuyeH .

Ona OblTa KOpOHOBaHa, Korna el He ObUIO U Tojia, HO BCTYNWIIA HA
MIPECTONI B BO3PacTe BOCEMHAALATH JIET, Korja BepHyiach u3 Dpanumy,
WCIIOJIHUB JOTOBOPHOE 00s13aTeNbCTBO — Opak ¢ @panruckom 1. Dtot mo-
roBop ObLT 3aKiIO¥eH ee MaTepbio, Mapueit ne ['u3, Kkoropas cTpeMmiach
yOepedb CBOIO 10Yb OT BIIMSIHUS TPOTHBOOOPCTBYIOMINX MapTHH.

B nauase npaBiieHnst HONMUTHKA, IpoBoMMas Mapuelt BHYTpH cTpa-
HBI, ObUTa OTHOCUTEIBHO CTAOWIILHON, ITOTOMY YTO OHa CyMella COXPaHUTh
TEpNUMbIE OTHOIIEHHWS MEXIYy KaTOIMIM3MOM M IporecraHTu3MoM. Ona
npojoipKana rnepenucky c¢ Ilamoit puMckuM, a mpu e€ JBOpe CIyXKHIach
KaToJINYecKast Mecca.

BHemnss nonuTHka crana mpobiemoit 1t KoponeBbl. E€ cBOmHBIN
opat, Jlxeiimc Crroapt, ¥ cekperapb YWIbiM MEHTICHT CUUTAIH, YTO
cOmmkenue ¢ AHIVIMEH NPUHECET IOJIb3Y CTpaHe, OfHaKo caMa Mapwus Tak
He cuurana. OHa He npusHaBana Enusasery I koponeBoit AHrnuu, moTromy
YTO XOTEeNa peajn30BaTh CBOM MpaBa HA aHTIMHCKUH MPECcTod. DTO MOIJIO
CIIYYUTHCSI TIPH YCJIOBUH, YTO OHA OTKAXKETCSl OT MPETEH3MI Ha KOPOHY IpH
xu3Hn EnmzaBersl | B 0OMeH Ha mpu3HaHue e€ HacleIHWIEH aHTIMHACKON
KopoleBbl. Bropoit 6pak Mapuu ¢ I'erapuxom CtroaptoM, opaoM JlapHiy,
ObUT 00YCIIOBIIEH HMEHHO 3TUMH COOOPaKEHHUSIMH.

I'enpux CrroapT oka3aJicsi COBCEM HE TEM YEIOBEKOM, B KOTOPOTO
OHa Korja-to BiroOmiack. Ilocine poxaeHHs HacleaHWKa IpecTona Opak
ObUT OKOHYATENBHO pa3pyIleH, a 3aTeM BHE3amHo Jiopa JlapHnu Obu1 yOuT.
Korna Mapus BbIlLIa 3aMyX B TpeTuil pa3, €€ cTajau MoJ03pEeBaTh B TOM,
YTO UMEHHO 10 e€ pacrnopsbkenuro Obut your I'enpux Ctroapt, HO Mapus
HE TPEANPUHsIIA HUKAKUX TOMBITOK ONMPaBaaThCs. Ei MPUIIIIOCH TOKUHYTH
CTpaHy W OTIIPAaBHUThCS B AHIJIMIO, TJie OHA CTajla IUIEHHUIeW Ha JeBsTHa-
JIaTh JIET 1O IMOJ03peHuto B croBope mporuB Enmsasers 1. Koponesa
Hotnanmuu npencranga nepes CyaoM U BcKope Obuta obesriaBieHa. Tak
yIIUIA U3 )KU3HU OJIHA U3 CaMbIX yAWBUTEIBHBIX XKeHIIMH X VI cronerus.

B. A. SUMHHA, A. C. IIOBAJINXNHA
WBaHoBCcKuii rocy1apCTBEHHBIA YHUBEPCUTET

OCOBEHHOCTHU CTAHOBJIEHUSA AITOHCKOI'O ITIPABA

SInoHCKOE TpaBO SABJISIETCS OJHOM W3 COCTaBHBIX YacTel ImpaBa
crpan [ansHero BocToka, npeacraBistomuM co0oli COBOKYITHOCTh PaBo-
BBIX, PEIIUTHO3HBIX, HPABCTBCHHBIX HOPM, CIIOXKHBINUXCS Ha 0a3e KUTaii-
CKUX PEITUTHO3HO-(PIITOCOPCKUX KOHIICIIIHHA, 8 TAKKE COOCTBEHHBIX OOBI-
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yaeB. JTO FOBOPUT O TOM, YTO SAIMOHIIbI 3aMMCTBOBAJIM UAEU U TOCTHXKEHUS
JPYTUX KYJIBTYp HE CJETNo, a U3MEHssI U MPUCITOcabinBast MX K UCTOPUKO-
KYJIbTYPHBIM, HAIIMOHAJIBHBIM OCOOEHHOCTSIM CBOEH CTPaHHBI.

PannecpenHeBexoBoe npaBo SIMOHMU XapaKTepU30BAJIOCh Paclpo-
CTpaHEeHHEM HOpM OOBIYHOTrO mpaBa. [IponcxoXneHue MIcaHoro mpaBa B
SnoHnM cBA3aHO C BIUSHHEM HOPM KHTalckoro mpasa. [IpumepoM sBiIs-
erca Koncturynusa Céroky-taiicu 604 roga. Taxke B SNOHCKOM IpaBe
CYIIECTBOBAJIO MOHSTHE «KOJIEKC», KOTOPOE Takxke ObLIIO 3aMMCTBOBAHO U3
Kuras. OHu conepxanu pa3IuuHble HOPMBL, B TOM YHCJIE€ HOPMBI yroJOB-
Horo (puily) u agMuHUCTpaTHBHOTO (p€) mpaBa. Hampumep, mepBbIM Ko-
nekcoM ObLT Kojieke «Taiixo pé» (B 701 romay ObLT cocTaBieH, a B 702 roxy
BCTYITWJI B CHITY).

Brnocnencteun «Puity» n «Pé» yrpatunu cBo€ 0puauuecKoe 3Ha-
YyeHne (HOPMAaTUBHBIA XapaKTep), TaK Kak IepBOCTEIIEHHOE 3HAYEHHE CTa-
JI1 IMETh MOPAJIEHO-ITPABOBHIE OOBIKHOBEHU S, THPH.

Snonckoe npaBo B XV—XVI Beke uMeno napTUKYISPHBIA XapakTep,
TaK KakK KaXJ0e OTJEIbHOE KHSHKECTBO, COCIOBHE MOJIB30BAIOCH COOCT-
BEHHBIMU YCTAQHOBJICHHSIMH, HOPMaMHU OOBIYHOrO mpaBa. OKUBIICHHE 3a-
KOHOTBOpYECTBa SIMOHUM NPOCIEXKUBAETCS B NEPUOI TPEThEro CEryHaTa
Toxkyrassl (B niepuos o0benunenns crpansl) B X VII-XVIII Bekax.

B XVIII Beke npeanpuHUMANINCh MONBITKYA BO3BpaTa K CTapbIM MO-
psAAKaM «IpaBOBOrO TOCYAAPCTBa», KOrjga cE€ryHaT MpOBO3IJIACHII TOJIUTH-
KY «TBEPJOTO CIIe0BaHUs CTapbIM 3aKoHam». CleACcTBUEM 3TOTO CTajo TO,
YTO 3HAHWE 3aKOHOB OBLIO MpuBUIErHeld n30paHHbIX. Jlo cBeleHus Hace-
JIEHHs TOXOJWJIa He3HAUMTENIbHAsT 4acTbh 3TUX 3aKOHOB. B 1853-1868 ro-
Jlax MPOU30ILIO Pa3pyLICHHE TOKYTaBCKOW MPaBOBON CHCTEMBI.

A. B. KOCTPOBA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

JAEATEJBHOCTDb UMIIEPATOPA HUKOJIASA 11 HA TIOCTY
I'IABBI TOCYJAPCTBA B 1905 r. IO MATEPUAJIAM
JUMYHOI'O JTHEBHUKA LIAPS

B MoHapxuueckoMm rocyaapcrse, KakuM B Hadajge XX B. Obuta Poc-
cHsl, XOJ] MOJIMTHYECKOT0 PAa3BUTHS B 3HAUNTEIBHON Mepe 3aBHCHT OT JINY-
HocTd camofepxkua. OcoOEHHOCTU €ero XapakTepa Kak IJIaBbl TOCYIapcTBa
0COOEHHO HATJISJHO MPOSIBIISIOTCS B MIEPHOJ OCTPBIX HOJUTHIECKUX KPHU3H-
co. Jlist umneparopa Hukonas 11 nepBbIM TakuM HCHBITAHHEM CTasla PEBO-
morust 1905-1907 rr. Ipocnenuts 3a TeM, kak Hukonait I cnipaBnsncs c
STHMH TPYAHOCTSIMH, MOXKHO 10 MaTepuajiaM I[apCKUX IHEBHHUKOB, KOTO-
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pBI€ OH CUCTEMATHUYECKH BeJl Ha MPOTSHKEHUU BCeil B3poCioif ku3Hu. [{HeB-
nuku Hukomnas 11 oTaudaer KpaTKOCTh U CyXOCTh 3aMUCEH, OTPaHUUYEHHOCTD
OTpa’kaeMBbIX CIOJKETOB, OHU TMO3BOJIAIOT CYJUTh O TOM, KaK Lapb CIIPABIISI-
cs cO CBOEHM pOJbl0 INIaBBI rocynapcTBa. Tak, Jake B pasrap peBOIIONMU
HMIIEPATOp HE U3MEHSJI MPUBBIYHBIA PACHOPSIOK JHs, B YACTHOCTH, NpHU-
HUMaJ MHHHUCTPOB C JOKJIaJaMu OJIIKe K Bedepy, HE3aBHCHMO OT CPOYHO-
CTH 00CYKJaeMBIX BONPOCOB. Llapb mo-mpexxHeMy KWl HE B CTONHIE, a B
3aropOJHBIX PE3UICHIHAX, XOTS 3TO 3aMEIIUI0 CKOPOCTb OOIIEHHUS BBIC-
IIMX CaHOBHHUKOB ¢ HUM. Kak u npexze, uMnepaTtop HEMajlo BpEMEHU yje-
JIT 0XOTe, MPOryJKaM, BCTpeYaM C POJCTBEHHUKAMHU, UTPe B TEHHUC WU B
OWNBSpI ¥ IPYTUM pa3BiedeHUsM. JIHEBHHK ITOKa3bIBAET, YTO JaXKe B pas-
rap peBOJIOIMU Iaph HE IMOJydad OT CBOUX IOAYHMHEHHBIX JOCTaTOYHO
TIOJTHOW KapTHHBI 00cTaHOBKM B Poccuu. Her B HeM U CBUIETENBCTB TONY-
YEHHSI UMIIEPATOPOM M3BECTHM U3 UHBIX UICTOUHUKOB — HAIIPUMED, U3 Ta3eT.
O pa3Maxe HpPOUCXOAMBIIMX B cTpaHe 3abactoBok Hukomaii I y3HaBan
JUIb 1O (aKTaM IMPeKpalieH:s >KeIe3HOIOPOKHOIO COOOIIEHHS MEXIy
[erepropom un IlerepOyprom. O HapymeHHH B JHH OKTSOPHCKOW CTayKH
paboThI TexerpadHoii CBSA3M — BaXKHEHIIEr0 HHCTPYMEHTA TOCYJapCTBEHHO-
rO yIpaBlIeHUs — I[aphb HE 3HAJ 0 TOTO BPEMEHH, KaK YBUEI Pa3BEPHYTYIO
67113 ero JBOpla BOCHHYIO paanocTanuio. O CTereHn OnacHOCTH, KOTOPOi
OH U €ro CeMbs MOJABEPrajlIuCh B T€ THH, CaMOAEP KELl MOT JIUIIb JOraJbl-
BaThcs 10 (hakTy mosiBieHust 6im3 Oeperos I[lereproda HEMEUKUX MHHO-
HOCIIEB, TOTOBBIX 9BAaKyMpPOBaTh PYCCKOrO MOHapXa B Cilydae HeOJaromnpu-
SITHOTO Pa3BUTHs COOBITHH. [IHEBHUK CBUAETENLCTBYET, uTo Hukomaii 11 u
BBICTPOEHHAs UM TOCYJapCTBEHHAs] MAIllMHA OKa3aJIUCh HE BIIOJIHE TOJHbI-
MU 151 pabOTHl B YCIOBHSAX OCTPOrO BHYTPHUITOJUTHYECKOT'O KpH3HCa, Ka-
KHM CTaJld peBOIIOIIMOHHBIE coObITHs 1905 rona.

A. O. KYPBUIEBA, E. E. UBAHHCOBA
VBaHOBCKHUII TOCYAapCTBEHHBIN YHUBEPCUTET

CUCTEMA HAKA3AHUWI IPEBHEI'O KUTAS

[TpaBo [IpeBHero Kurast omnnyanock OpUriHaIbHOCTBIO M CAMOOBIT-
HOcThI0. [IpaBoHapymUTENs paccMaTPUBAIN KaK «HHU3KOTO UEJIOBEKa», KO-
TOPBIA BBIXOAWJI 3a TPAaHUIBI TOps/Ka, MUpA, OE30MaCHOCTH OTJENBHBIX
JIIO/IeH, 4acTH WiIM oOlIecTBa B LEJOM. Takoi NepcoHe Ha3zHayaluch He
MeHee «HHM3KHe» HakazaHus. CucTemMa HakazaHWH OblUta M300peTaTesbHa.
Hanbonee BakHOW W CYyIIECTBEHHOW YacThi0O NMEHUTEHIMAPHOW CHUCTEMBI
SIBJSUTUCH 5 BUJOB Haka3zaHWi (y CHH): KIeHMEHHe, OTpe3aHne Hoca, OTpY-
OaHuMe OJHOM WM 00eHMX CTYyITHEeH HOr, OCKOIUIEHWE M CMepTHas Ka3Hb. B
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TEUeHHEe BPEMEHU BUJBI OTHX MATH HaKa3aHUH M3MeHsMch. Hampumep, B
3aKOHOJATENbHBIX aKTaxX Hayaja AMHACTMM XaHb YCTAHOBJIEHBI Oosiee Msr-
KHe Haka3aHus: OpUTH NPECTYITHUKaM TOJIOBY, OZEBATh JKEJIE3HBIH OIIeH-
HUK Ha IIEI0 ¥ OTHPAaBIATH (MYXXYUH) CTPOMTH TOPOACKHE CTEHBI U HECTH
MaTPYJIBHYIO CITYKOY, a JKeHIIWH TOJIOYh PUC WM KapaTh yaapamu 6amoy-
KOBBIX HaJIOK ¥ TEX U JAPYTHUX.

CyIecTBOBAIM CUMBOJIMUECKHE HAaKa3aHUs: OTpe3aHWe HOTH 3ame-
HSUJIOCH TTOKPAaCKOH TYIIbIO KOJIEHA, CMEPTHAsl Ka3Hb — HOIIEHWEM XOJIIIO-
BoW pyOaxu u mp. OOIIECTBO TeM CaMbIM TBITAIOCH MIEPEBOCIHUTATD Ipe-
CTYIIHUKA, BBICTABJISII €ro Ha BceoOlllee OCYXKIEHHWE M Ipe3peHre, 4YTo
MOXXHO CUUTATh aHAJIOTOM YCIIOBHOTO HaKa3aHMSI.

3a 0co00 TSHKKME TNpECTYIUIEHHs] Ha3HAa4Yallich M 0co00 JKeCTOKHe
BU/IbI KBATM(UIIMPOBAHHON CMEPTHOM Ka3HU. OJJHUMH W3 TaKUX HAaKa3aHUN
ObUTH BBIpBIBaHHME pebep, CBepJIeHHE T'OJIOBHI, Bapka B KOTIE, NpeObIBaHNE
MIPECTYITHUKA B HEBHIHOCUMOM XOJIOJIE U yCaKMBaHUE Ha OaMOYK.

JlpeBHekuTalicKasi NIEHUTEHIMAapHAasi CUCTEeMa pa3HooOpa3Ha W He-
00bIYHa, B HEW NPHUCYTCTBYIOT, KAK M T'YMaHHbIE CUMBOJIMYECKHE HaKa3a-
HUS, KOTOpHIE 3aMEHSJIM WICHOBPEIUTENbHbIE HaKa3aHWUs U CMEPTHYIO
Ka3Hb, TaK ¥ TaKHe, KOTOPHIE TOBEPTafOT B YKac.

H. M. JIOKOBA
HBaHOBCKUi TOCYy1apCTBEHHBIN YHUBEPCUTET

TAWHBI OBIIIECTBA «<AHEHEPBE»

«Anenepbe» (HeM. «Hacnenue mpenkoB») — TaifHasi opraHu3aLys,
cymectBoBaBias B ['epmanuu B 1935-1945 rogax, co3nanHas Jyis usyde-
HUSI TIPOMCXOXK/IEHUS, UCTOPUH, TPAJUIMHA U HACIEqusl TepPMaHCKOM pachl.
VmeHHO 31ech koBanach U OOOCHOBBIBAJach MAEONOrusi TpeTbero peiixa,
HCKAJIUCh 10Ka3aTEeIbCTBA PACOBOIO MPEBOCXOCTBA.

B 1935 rony B MioHXeHe Npoxoauia BBICTaBKa IOJ HAa3BaHHEM
«Hacneaue HeMmeUKHMX IIpeIKOB», OpraHU30BaHHas Yyu€HbIM [ epMaHOM
Buptom. Ha BwicTaBke mpucyrctBoBan ['eHpux ['mmmiiep, petixcdropep
«CC», oquH u3 raBHbIX gedreneit Tpersbero peiixa. OH npemnoxun Bupry
CO37]aTh OPTaHM3ALUIO, [IeJIb KOTOPOH OY/ET 3aKII0YaThCsl B CIETYIONIEM:
«3pIckanust B 00JAaCTH JIOKAJIM3aLUMM JyXa, JAESHUH, HacleACcTBa WHIO-
repmaHckoil pacel. [lonynspusanus pe3ynbTaToB HCCIEI0BaHUN B TOCTYII-
HOM M MHTEpPEeCHOW Ui IIMPOKMX Macc Hapoda ¢opme». Ilo3nHee «AHe-
HepOe» momanmaer B cocTaB «CCy», a TPe3ueHTOM OOIIeCTBa CTAHOBUTCS
cam I'erpux ['mmmiep. M3BecTHO, 4TO HA (PHHAHCHpPOBaHKE OOIIECTBA YIII-
710 OOJIBIIIE CPE/ICTB, YeM Y aMepuKaHieB Ha «[IpoekT MaHXaTTEHY.
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B cocraB oOmiectsa Bxommwio Oosnee 50 OTHENOB, 3aHUMAIOIIUXCS
U3YYECHUEM Pa3HBIX 00JIACTeH HAYKU — OT apXEOJOrHHU IO aCTPOHOMUU, Me-
JIUIMHBL, Teopu3uKH. beutn mpoBeneHs! 10 HayIHBIX SKCISTUIHNA, BO BPEMs
KOTOPBIX OBUTHA COOpAaHBI IICHHBIE CBEICHUS 00 HCTOPHUH, HACEIICHHUH, Iiope
u ¢ayHe peruoHoB. OOIIECTBO KYypUPOBAIO IMPOEKT CO3JAHUS «OPYKHUSI
BO3ME3Hs» — OayuTrcTHUeCKuX pakeT «DAY-2». 3mech ke MpOBOAIOCH
U3YyYCHHUE PYH, KOTOPHIC UCIOIB30BAIUCH (DAalTicTaMU B CHMBOJIMKE — CBa-
cTuka, «3ur», «Bonbdcanrensy. UneHbl o0lIecTBa CHUMATIH MPOIIATraHIH-
CTCKHE (PHITBMBI, YUTATH HICOIOTHICCKHE JICKITHH, 00ydann wieHoB «CC».
IMupoko mpakTUKOBaIUCH OMBITHI Ha JroAax. Kypt IInérnep usydan Bo3-
JIeCTBAE MEJMKAMEHTOB, OCTAHABIUBAIONIUX KPOBb, U 3aHUMAJICS pa3pa-
0OTKOI BakIMH OT pa3IM4HBIX 3a0oyeBaHuil. ABryct Xupt u 3urmyHn Pa-
iep MPOBOMIIM SKCIICPUMEHTHI 110 MCCIIEOBAHUSAM pakKa, KOTOpPhIE OKa3a-
JIUCH T[CHHBIM BKJIAJIOM B Pa3BHTHUC JIMATHOCTHKH 3a00JcBaHHS. 3UTMYHI
Pamep Taxke MpOBOAMI MCCIIEIOBAHUS BO3JCHCTBHS OBICTPOMEHSIONICHCS
HArPy3KH Ha OpPraHU3M 4YeloBeKa. Bce 3KCIEepUMEHTHI MPOBOJIWINCH HaJl
3aKJIFOYCHHBIMH KOHIICHTPAIIMOHHBIX JIATCPEH.

Takum o0Opa3oM, 001IecTBO «AHEHEPOE» NOMKHO OBUIO CTaTh UICO-
JIOTHYECKUM IIeHTpOM TpeTbero peiixa, M0Ka3aTh HCKIIOYUTEILHOCTD Tep-
MaHCKOM pachl U CIIOCOOCTBOBAThH «BBIBEICHUIO» HOBOM apHIICKOM packl.

A. A. MAPOBA, A. I1. YCTPATOBA
WBaHoBCcKkuii rocy1apCTBEHHBIA YHUBEPCUTET

UCTOPHUSI OTEYECTBEHHOM JIUIIJIOMATHH XX BEKA

K nauvany XX Beka AMIIIOMAaTHYECKUMHU OTHOLIEHUSIMU B Poccuii-
CKOM MMIEpUU 3aHUMaliocb MUHHCTEPCTBO MHOCTpaHHBIX jaen. OHO ocy-
LIECTBIISJIO CBOIO JIEATENILHOCTh 1O HOPMam, YCTOSIBIIMMCSI B MPOILIOM
BeKe, a Ha ()OHE HAIPSDKEHHON MOJUTHYCCKONH OOCTAaHOBKH B Mupe (0CO-
OEHHO B OTHOIIEHHUSAX MeX1y TpoiictBeHHbIM Col030M M AHTaHTOI) Tpe-
OOBAJIKCH OMEPATUBHBIC U OOJICe THOKKE MOMXOIBI K BEJICHUIO JET HA MEX-
JIyHapOJAHOM YpOBHE.

PanukansHble U3MEHEHHS B TOCYIAPCTBEHHOM YCTPOWCTBE obecre-
gmia OKTI0pbckass peBomonus 1917 T., omHUM W3 CIICACTBUN KOTOpOU
s;BIIIOch npeodpaszoBanre MIJI B HaponHblii koMHccapuaT WHOCTpaHHBIX
nen (HKUJT) co cBouMU IIeNsIMU ¥ 3aJja4aMy, Ha KOTOPBIE OOJBIITOE 3HAYe-
HHUE OKa3aJla U/IC0JOTHsd COBETCKOrO TOCyAapcTBa. B TeueHue MHOrux et
coBeTckas aumuiomatus B nune . B. Unuepuna u M. M. JlutBunoBa gocra-
TOYHO YCHEIIHO WX BBIMONHsIA. [loATBepk,AeHHE 3TOr0 — BCTYIUIEHUE
CCCP B Jlury Haumit B 1934 r. OnHako ujes co3JaHusi CUCTEMbI KOJUIEK-
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TUBHOM 0€30IaCHOCTH Ha TOT MOMEHT OKa3aJlach HECOCTOSITEIFHOM, YTO U
nokasasa Bropas mMupoBas BoitHa.

Baxkneiilee 3HayeHWE MAEATENBHOCTh COBETCKHMX IWIUIOMAaTOB BO
riase ¢ B. M. MonoroBsiM niproOpena B BOGHHOE BpeMsl. B TshkenbIX ycimo-
BUSIX NPUXOAMWIOCH pelaTh BONPOCH 00 YKPEIUIEHHH aHTUTHTIEPOBCKON
KOAJIMLIH, OTKPBITUH BTOPOro (hpoHTa U npoBenieHnH Terepanckoii, Kpbm-
ckoit u IToTcnamckol KOH(EpEeHIIH.

OxoHuYaHYE BOWHBI HE 03HAYAJI0 YCTAHOBJIEHHE MUPOBOTO Topsiika. B
nemnsix MupHoro cocymectBoBaHuss CCCP yuactBoBan B coznanuu OOH. B
9TOT TEPUO YCIIEXH COBETCKOW IHUIUIOMATHH CBS3aHBI C JIESTEIHLHOCTHIO
A. A. I'pomsiko. Paspemenune «Kapubckoro kpusuca», MojnmcaHie 3aKio-
ynrensHoro Axkta CBCE u psia Apyrux AOCTHXKEHHH COYETaTNCh ¢ HEM3MEH-
HBIM BIIMSIHUEM JIBYX BaKHBIH (PaKTOPOB: IeONnONUTHKY U uaeonoruu. K mo-
MmeHTy pacrnaga CCCP ¢unocodust 1 OCHOBBI TUIUIOMATHH TTOCTENIEHHO Ha-
YaJIM MEHATHCS M CTAJI HOCUTh CUCTEMHBIN M parMaTHYHBIN XapaKTep.

Hacpimennstit pa3sHooOpa3HbEIMU COOBITHSMH, ITPOUCX OJUBIITNMU KaK
Ha MEXIyHApOJHOMN, TaK U Ha BHYTPUIOIUTHUECKOH apeHe, XX BeK MOJIHO-
CTBIO MEPECTPOMIT AUMIOMAaTHIO Poccuiickoil uMIepuu B AMIIOMATHIO CO-
BpemeHHoU Poccuiickoit deaeparnmu.

C. C. MYIOLIIKOBA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

METO/1bl PABOTBI CBICKHOM ITOJIMIIUA B POCCUU
B HAYAJIE XX B.

OxpaHa OOIIECTBEHHOI'O TMOPS/KA, 3alUTa >XKU3HH, 370POBBS U
MMYILECTBA IPaKAaH OTHOCSATCS K YUCTY BaKHEHIMX (QyHKIMI rocynapcr-
Ba. B Poccuu Hayana XX B. 3Ty (hyHKIUIO BBITIOJNHSIIA CHICKHAS TTOALUS —
ocoboe moxpasnenenne MuHUCTEpCTBa BHYyTpeHHUX jen. OHa Obliia OKOH-
yaTelbHO OpraHU30BaHa 3akoHOM 6 urons 1908 r. B MockBse crickHyMO MO-
JIMIUIO B TOT T'OJl BO3TJIABHJI MPEXK/IE yCIEBIINI mocayxuTh B Pure u B Ile-
tepoypre A. @. Komko. ITokunys Poccuro nocite 1917 r., Komko B amur-
pauuy OCTaBWII MOAPOOHBIE BOCIIOMHHAHHS O paboTe PyKOBOJAMMOrO MM
MOCKOBCKOTI'O yrojoBHOro ceicka B 1908—1914 rr.

Ananmusupys memyapsl A. @. Kormiko, Mbl BBISIBUIIH Psii METOJOB pa-
0O0TBI IONUIMH, KOTOPBIE TIOMOTAJIN €l PACKPBITH Ja)Ke CaMble H30IIPEHHbIE
npectymuienus. K 4uciy Taknx MeTo/10B OTHOCHIIUCH T€, YTO U ceifyac cuu-
TAIOTCSl KJIACCHKOW CBICKHOHM JESTENbHOCTH. JTO, HalpuUMep, TOTOBHOCTh
BBICITYIIATh (MJIM IIPOYECTh) J000€ 3asBIEHHE TPAXKAaH O BO3MOXKHOM IIpe-
CTYIJICHUH, BIUIOThH JI0O aHOHUMHBIX JIOHOCOB. JTO TaKXKe TIIATENILHBIA Oc-
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MOTp MECTa NPECTYIUICHUS, IIPH KOTOPOM CHIIHUK OOpaliajl BHUMaHHE Ha
Menpyaiiiuie noapoOHoCTH. XO0pOoIIo OBUTO MOCTABICHO HApYKHOE HAOITI0-
JICHUE 3a MPECTYITHUKaMH: MOJIMIIEHCKHE JOBKO MAacKHPOBAINCH IO TeX
JI0/IeH, Ybe MPUCYTCTBHE Ha YIIUIIE WK B TPAKTHPE HE BBI3BIBAJIO ITOJ03pE-
Huil. He orkaswsiBamuck nogunHeHHbie A. @. Komko u ot BepOOBKH CBOCH
areHTypsl B yroJoBHOM Mupe. boree Toro: Hepenko monuneiickue camu
BHEJIPSUTHCH B TIPECTYIHYIO CPENY, PUCKYSI IPH STOM KHU3HBIO.

A. ®. Koniko MacTepcku Biajiell METOAaMH JIONpoca Moji03peBae-
MBIX U CBHUJETENICH, HEPEIKO UCIIONBOJNb BBITSTUBAS Y HUX HEOOXOIUMYIO
nHpopmanuio. OH Takke Hadall BHEIPSTH COBPEMEHHBIC TPUEMBI ITOJTUTICH-
cKoli paOoThI: co3aanue 6a3 AaHHBIX O MPECTYMHUKAX («CTOJ MPUBOIOBY),
BKITIOYABIINX UX (QOTOrpaduu U JaKTHIOCKOIMUYECKUE KapThl. B roasl py-
KOBOJICTBA UM MOCKOBCKOT'O CBICKA TaM CTaJll HIMPE HCIIOJIB30BAThH Telle-
(hOHHYIO CBSI3b U ABTOTPAHCIIOPT.

Takum o0pazom, memyapsl A. @. Komko CBHIETETBCTBYIOT, YTO B
Havane XX Beka 1Mo KpaliHell Mepe HEKOTOpbIe O(HUIIEPBI POCCUHCKONH yTro-
JIOBHOW TIOJIUIIUM CTOSUTM HAa YPOBHE CBOCTO BPEMEHH U OTBEYATH CAMBIM
BBICOKUM CITYKEOHBIM TpeOOBaHUSAM. BpemeHa, Koria MOCKOBCKHE CTpaku
TIOPSIIKA TPEIIMIN BEIMOTaTEIbCTBOM B3STOK U HU3KOU 3 (EKTUBHOCTHIO, C
puxo1oM B nonuiuio A. Kolko ctanu 1ei10M nevaibHOro NpoIuioro.

A. C.IIETPOBA, E. A. OPJIOBA
WBaHoBCcKkuii rocy1apCTBEHHBIA YHUBEPCUTET

W. B. CTAJIMH B POJIM TAPTUMHO-TOCYJIAPCTBEHHOI' O
JUAEPA CCCP 1920-1930-x rr. JTASAMMU A.T'. BAPMUHA

A.T. bapmun (1899-1987) mpoxuii IONTYIO KHU3Hb, TOJNHYIO HE-
OOBIYHBIX TOBOPOTOB. B MoomocTi — ydyacTHUK I'pak TaHCKOM BOMHEI, OH B
1920-e TT. OKOHYMJI BOCHHYIO aKaJIEMUIO, CIY)KWJI JUILUIOMATOM W BHEII-
Toproeiiem. B 1937 r., onacasich OBITh NMPUHYIUTEIHLHO BHIBE3EHHBIM Ha
POAMHY W Pa3/IeUTh TaM y4acThb APYIMX COBETCKHX pPE3UJACHTOB, bapMuH
mokuHyn mocoibctBo CCCP B Adunax u smurpupoBan Bo @panrmmio, a
3atem — B CILIA.

B cuny cmyxkeOHOro MONOKEHHs, KOTopoe bapMuH 3aHMMal, OH
AMeJ BO3MOYKHOCTh JOCTATOYHO OJNIM3KO MO3HAKOMMTHCS C PSAAOM BBICIIUX
pyxoBoguteneii BKII(6) 1 CCCP. CBou BOCITOMUHAHHS O COBETCKHUX BOXK-
nax oH B 1950-e IT. M3NIOXUI B KHHUTrE, BBIIEALIEH HA PYCCKOM SI3bIKE B
1997 r. nox HazBanueM «Cokosbel Tpoukoro».
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Cpenu Tex, 4ybd MOPTPETH HaOpocan bapmuH, ocoboe MecTo 3aHH-
maet U. B. Cranun. IlepBolit pa3 Mmemyapuct yBujen ero Ha [V koHrpecce
Komunrepna B 1922 1. Torma Cranun 6but ['eHepanbHbiM cexperapém 11K
BKII(6). DroT nocr, ka3aBIIUiCS MHOTMM COBPEMEHHUKAM YHCTO TEXHHUYE-
ckuM, CTaJMH «CKOpO CyMel NPEBPaTHTh B TAKOE COCPEIOTOYHE BIIACTH,
KOTOpOE HE CHUJIOCH PYCCKHM HapsiMy.

CrayivH MHOTHM Ka3aJiCsl TanHCTBEHHOW JHMYHOCTBIO. J[1s aToro
nmesnock HemMano npuyuH. OH M caM co3jgaBan cebe Takoil oOpas, 3TOT
«3JIEMEHT TEXHHUKH COBpPEMEHHOro abcomrornamay: CTaluH OKpyxKasl ceOs
TAaUHCTBEHHOCTHIO, Y HEr0 HEe UMeNoch Onm3Kux srone. JI. Tpoukuii Heko-
rna or3siBasicst 0 CTaMHe KaK O «IOCPEICTBEHHOCTHY, U, 110 MHEHHIO bap-
MHHA, C TOYKH 3pEHUS TaaHTa, BKyca, 3HAHUH M WHTENJIEKTa — 9TO Hejae-
KO oT uctuHbl. OJTHAKO MO WHBIM CBOMM KadecTBaM CTallMH JaJeKo He Mo-
CpE/ICTBEH: eMy OBbLIM NMPHCYILIH CHIa BOJH, TEPIEHHE, KOBAPCTBO, yMEHUE
BBISIBIISITH YEJIOBEUECKHE CNa0OCTH W C NMPE3peHUEM HCIOJIb30BaTh HX B
CBOMX MHTEpecax 1, HaKOHEll, CHOCOOHOCTh HEYKIIOHHO HATH K LIEIH.

[Mpodeccronanbhast HAOMIONATENBHOCTh pa3BeIUMKa, TITYOOKHH
aHaJM3 YBHUAEHHOTO, BO3MOXKHOCTH OKHHYTH B3IJISIIOM IIPOLIIOE C Iep-
CHEKTUBBHI MOCIEAYIOIUX JIeT mo3Boimmwid A. bapmMuHy HapucoBaTh 00pa3
CranuHa, IpOCIeIUTh €ro MyTh U3 HEJp MapTUIHOW OIOPOKpAaTHH K BEPIIH-
HaMm Biacti B COBETCKOM rocyapcTBe.

3. H. CABA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

ITPABOBOE INIOJIO’KEHUE KEHIIIUH HA BJIN’)KHEM
BOCTOKE: UICTOPUSA U COBPEMEHHOCTD

MHeHHsT UCTOPHUKOB, Kacarol[{ecss BOMPOCca O MpaBaX >KEHIWHBI B
JIOUCITAMCKOM MUpE, 3HAYUTEIHFHO PACXOMATCS: HEKOTOPHIC CUUTAIOT, YTO
JKEHIIUHBI TOYUHSITUCH TUIEMEHHBIM 00bIYasiM U (DaKTHYECKU ObLIH JIHIIe-
HBI IIpaBoBoro craryca. C Apyroil CTOpOHBI, U3BECTHAsI CaylOBCKas *EH-
nHa-ucTopuk Xatryn Ajb-daccu yTBEpKIaeT, YTO APEBHUE MPEIACTABU-
TenpHUIBl biamwkHero Bocroka 00amany BRICOKAME TpaBaMu (IPHUMEPOM
ToMy ciy:)kuT Habateiickoe 11apcTBo). MOXHO CIeliaTh BBIBOJ, YTO NpaBa
KEHIIUH B JIONCIIAMCKOM OOII[ECTBE 3aBHCENN OT PETUTHO3HON U TEPPUTO-
pHUATEHON TPUHAUICKHOCTH OOIIMHEI, B KOTOpO# oHa mpoxuBana. Cieno-
BaTEIbHO, B HEKOTOPBIX IUIEMEHAX JKEHIMHY CTaBUIM HAa OJHY CTYIEHb
MPAaBOBOTO PAa3BUTHUS ¢ MY)KUUHOM, a B IPYTUX OHA (HaKTHUIECKU TIPUPABHHU-
BaJlach K TOBapy Ha PHIHKE.

57



BaXHEIM MOMEHTOM SBIISICTCSL IIOJIOKEHHE JKEHIUHBEI B HCJIaMe.
MHorue y4eHble-UCTOPHUKUA CYMTAIOT, YTO BO3HUKHOBEHUE MCIaMa U3MEHH-
JIO TIPAaBOBOE IMOJIOKEHHUE KEHIUH B JIy4llyi0 cTOpoHy. COriacHO HMcliaM-
CKOW TpaJMIIMK, OCHOBHAS POJIb JKCHIIUHBI CBOJUTCSA K CEMbE U JIOMY, B TO
BpeMs KaK POJIb MY)KYHMHBI 3aKIi0YeHa B (DMHAHCOBOHM MOIJCPIKKE CEMbH.
Ho ecnu »keHIUHA TPOSBUT KeJIaHUE, TO OHA MOXKET MOJy4aTh 0Opa3oBa-
HUe, paboTaTh U T. J., HO TOJBKO C COMIACHS POJCTBEHHHKA WM OIEKYHA,
9TO OBIBAET JIOCTATOYHO PEIKO, OCOOCHHO B CTpaHaX TaK Ha3bIBAEMOIO
«TPETHErO MUDPA».

ITo coBpeMeHHBIM OlLIEHKaM, BOCTOYHBIE >KCHIIMHBI SBIISIIOTCS Ca-
MBIM JMCKPUMUHUPYEMBIM KIIACCOM B COBpeMeHHOM oOIecTBe. HecMoTps
Ha MHOTHE MEeTaMOP(O3bl, MPOU3OIIECAIINE C TPABOBBIM CTATYCOM YKEHIIUH
Ha bawxkHem BocToke, a1 JKEHIIMHBI OCHOBHBIM NPUOPUTETOM OCTAKOTCS
nom u netu. [lpaBa xeHmuH 3akperieHsl B Kopane nu Cynne. IMeHHO Ha
9TUX UCTOYHHKAX OCHOBBIBACTCS IIApHAT, HOPMbI KOTOPOI'O CTPOro COOIIIO-
JaroTcs B Takux cTpaHax kak CaymoBckas Apasus, Wpan, Cynan. IlpaBo-
BOM CTaTyC JKCHIIWH B ATUX CTpaHaX HUYTOKHO Maj. Ho ciexyer oTMEeTuTh,
YTO TAKOE IOJIOKEHUE OXKHMJIACT JKCHIIMHY J1aJIeko HEe BO BCEX MYCYJIbMaH-
ckux ctpaHaxX. Hampumep, sxurensHuisl KyBeWTa cuuTarorcs caMbIMu
SMAaHCUITUPOBAHHBIMH B OJIMYKHEBOCTOUYHOM PETHOHE. JTO MPOSBISIETCS B
aKTUBHOM M IIACCUBHOM H30UpaTEILHOM IPaBe, CYIIECTBOBAHMM MUHH-
MaJBHOTO BO3pacTa JIIsl BCTYIUICHUS B Opak, MpaBe JIenaTth adopT U JIp.

10. C. CMYPOBA, B. M. KJIYEOBA
VBaHOBCKHUII TOCYAapPCTBEHHBIN YHUBEPCUTET

YUHCTOH YEPYUJLJIb: BOCIIOMUHAHUSA
O KAIIUTYJAIIUA TEPMAHUU

B Memyapax Yuncrona Yepuwiis noj HazBanueM «Bropast MmupoBas
BOIHA)» OMHUCBHIBAIOTCS COOBITHS, TPEABEIIABIINE KATUTYIANNIO [ epManum,
caMa Kanutyasiuus ['epMaHuy, BOEHHbIE IOTEPU U JEUCTBUSI MPOTUBHUKOB.

W3 BociomuHanuit Y. Uepunyuis 0 COOBITUAX, MPEIBEIIABIINX KaTlH-
Tynauuo I'epMaHny, MOXKHO 3aKIIIOYUTh, YTO TooxeHue TpeThero peiixa B
TOT MOMEHT OBUIO KpUTHYCCKUM. HU TIOMBITKH, TIPeIpHHATHIC ATOTBGOM
I'mtnepoMm, HampaBiieHHbIE Ha COXpAaHEHUE apMHUM, HU CO3bIB COBEILIAHUS
[JIaBHBIX HAIMCTCKUX JIUJEPOB, MPUHIBIIMX pElICHUE B clyyae NajeHUs
bepauna coznate ABOMHOE ympaBlieHHME apMHed, HE TPUHECTH JKEIaeMoro
pe3ynbrara.
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[Mocne camoyOwmiictBa A. I'utiepa, psaa caMoyOUICTB APYrUX HalW-
CTCKHX JTUJICPOB, apecTa COTPYAHUKOB THTICPOBCKOI MITa0-KBApTUPHI PyC-
CKUMU BOCHHBIMHU MoNIoxkeHue [ 'epmanmu erre 6obIne yeyryomnocs. Emun-
CTBEHHBIM BBIXOJIOM W3 CIIOKUBLIEHCS CUTyalluu CTajio mnojamnucanue [ep-
MaHHUEH aKTa O TOJHOW M 0€30rOBOPOYHOM KAITUTYIISIIAH, YTO U MPOU3OIILIO
7 mas B 2 yaca 41 MuHyTYy yTpa.

B Memyapax omnuchiBaroTcsi BOeHHbIE noTepu ['epMaHuu B mepuoj
BoMHBEL. HecMoTpst Ha OoMbIIIEEe BO3MOXKHOCTH M PECYPCHI T€PMaHCKOH Mmpo-
MBIIUICHHOCTH, Pa3pa00TKy HOBOTO OpYXKUs, [epMaHUs Tpu Tepexone
VWHUIMATHBEI HA CTOPOHY MPOTUBHUKA MMOHECNIA OOJBIINE MOTEPH, KOTOPHIE
HE B CWJIaX OblIa BOCIOJHUTE.

Crnenyer caenaTh BBIBOJ, YTO 0€30rOBOpOYHAs KamuTyismus [ epma-
HUM, a B MOCTEIYyIONEeM u modena Bo Bropoii MUpOBO#l BOItHE cTamu He
TOJILKO O'POMHOM PaJioCThIO Ui MPOTUBHUKOB TpeThero peiixa, HO U YK-
PENIIN X COTPYAHUYECTBO, JAJIH HAJICKITy Ha eIle Ooybliee CONMMmKCHIE B

Oymytem.

C. ATEJIETHA, A. A VJIIbAHOBCKASA
VBaHOBCKHUII TOCYAapCTBEHHBIN YHUBEPCUTET

KOHHEHTPAIMOHHBIE JIAT'EPS B I'O/Ibl
BTOPOU MUPOBOU BOUHBbI

KoHneHTpanonHele 1arepsi — 3T0 TEPMHUH, 0003HAYAIOMIMI CIenu-
aJbHO 00OPYIOBAaHHBIH IEHTP MACCOBOTO MPUHYANUTEIHHOTO 3aKIIIOYEHHS U
coJIepKaHMsl HEKOTOPBIX KaTerOpuil rpak/JaH pa3iIM4YHbIX cTpaH. Beigenstor
HECKOJIBKO THIIOB: JIarepb BOEHHOIUICHHBIX, TPYAOBOH, HAIMOHAJIBHBIM,
Jlarepb YHHYTOXXEHUS H T.[I.

Ha HropuOeprckom mporiecce ObIIO YCTAaHOBICHO CBEINIE 65 BUIOB
KOHIIEHTPAIIMOHHBIX Jlarepeil. Jlareps cymiectBoBajiu mno Bceit ['epmanuu u
Ha OKKYITUPOBAHHBIX TEPPUTOPUAX U UMEITH CIUHYIO CUCTEMY MOCTPOCHUS.
damucThl UCIONB30BaAJIM IJIEHHBIX KaK pa0oB, 3acTaBisis MX paboTaTh Ha
Tperuii Pelix. 3akTioueHHBIX 3apakadd CEPhE3HBIMU OOJIC3HAMU, CTaBs Ha
HUX dKcnepuMeHThl. COTHHU THICSY JIIOJIed YMHUpall OT Trojiofa. B KoHia-
repsix HaCUMTHIBAJIOCH OKOJIO 18 MITH. yenoBeK. boblie mosoBUHBI U3 HHUX
MTOrUOJIM B CTCHAX JIarepel CMEPTH.

damucTckue arepss CMEPTH SBISIOTCS SAPKUM TPUMEPOM «HOBOTO
Hopsiika» B TOTAJIUTapHOM rocyaapcrBe Tperbero Peiixa. Orta cucrema
OblTa PU3HAHA MUPOBOW OOIIECTBEHHOCTHIO NMPECTYIUICHHEM NPOTHUB de-
JIOBEYHOCTH.
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KpoMe Hemenkux KOHIEHTpalMOHHBIX Jarepeil Bo Bpems Bropoi
MHUpPOBON BOWHBI CYIIECTBOBAJIM SIMOHCKUE Jareps CMEpTH, MOIy4UBIINE
HazBanue «Otpsan 731». B HUX NPOBOAMUIUCH ONBITHI HAJ| JIIOJABMHU B XOJI€
pa3pabOTKU OAKTEPUOIIOTUIECKOTO OPYXKUSL.

B CIHA co3paBanuch mnarepsi, Kyaa 3akKJIIOYalnCh aMEpUKAaHIIbI
SIMTOHCKOT'O MMPOUCX OXKJICHHUS, a TAK)KE€ HEMELKHUE SMUTPAHTBHIL.

Bo Bpemst BTopoit MupoBO#i BOWHBEI XOpBaTCKHE (haIllUCTHI CTPOMIIA
KOHIICHTPAIMOHHBIE JIareps i cepOoB. OT reHonuaa u roneHuii B Xopsa-
Tiu noru6io 10 800 THIC. YeToBEK.

Ha nanHbIif MOMEHT Ha TEPPUTOPHUH PsiJia KOHIIEHTPAIIMOHHBIX JIare-
peit oTKpBITHL My3eu. Kaxaplil roq Thica4M Jrofieil co BCEro Mupa moceuia-
10T TEPPUTOPUIO Jlarepeil cMepTH, YTOOBl YBUIETh CBOMMH TIJla3aMU BECh
y’Kac, MepeKUTHIN BOCHHOIJIEHHBIMU BO BpeMsi BTOpoil MUpOBOIi BOMHEL.

A. A. TUMHH
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

OPJEH ME3YUTOB

PenurnosHeie op/ieHa SBISUTUCH TPO3HBIM U BIHUSITCIBHBIM OPYKHEM
B pykax [lamer PuMckoro. OHE CITOCOOCTBOBAIM PACIIMPEHUIO U YKpeEIUIe-
HUIO BJIMSIHUSL KaTONMIM3Ma 10 Bcemy Mupy. OpzaeH HesynToB, ocHoBaH-
HBIH B 1497 roay, OB OTHUM U3 TaKUX OpPJIEHOB.

Opaen Me3yuToB SBIISJICS CIOXKHOW MO CBOEH CTPYKTYpe OpraHu3a-
[UCH, OCHOBAaHHOM Ha MPHUHIUIIAX UEPAPXUYHOCTHU. JeATenbHOCTh OpjeHa
omupanach Ha «YcraB OpneHa Me3yntoB». YcraB periiaMeHTUpOBal o0pa3
KHM3HU Ka)KI0TO WIeHa OpJieHa.

Opnen HMe3ynToB oka3zan orpoMHoOe BiIUsiHHME Ha EBpormeiickyro mo-
JIUTHKY W TIOJMUTUKY cTpaH Awmepuku u [laneHero Bocroka. Co3maBasich
KaK CTyJIeHYeCKOoe OO0ILECTBO, OH CO BPEMEHEM NpeoOpa3oBajcs B BOMHCT-
BYIOLIMIM MoOHamieckuii opieH. Ha ero coBecTH MHOrHE MOKa3aTelIbHbIE
MIPOIIECCHI HAJl EPEeTUKAMHU, MPOXOMBIINE B PA3IMIHBIX TOpoaax EBporb B
XVI-XVII Bekax. Ho B Toxxe Bpemst, OpneH Me3ynToB u3BecreH, kak Oia-
TOTBOPUTENBHBIA OpJIeH, KOTOPBHIH 3a CYET CBOMX PECYpCOB CKJIIOHWII Ha
CTOPOHY KaTOJIMIM3Ma HEMAITyIO 4acTh EBpoIbI.

MHoro¢yHKIIMOHAJILBHOCTH 3TOI'0 Op/ieHa BO BCE BPEMEHA €ro CylIlie-
CTBOBAHUS Jieflaja ero OJHUM M3 INIaBHEWIIUX MHCTpyMeHTOB [lambl Pum-
CKOro B 00pb0€ CO CBOMMU IPOTHBHUKAMH.
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0. A. YCTUHOBA, B. 1. CUPA3ET/IMHOBA
VBaHOBCKHUIT TOCYAapCTBEHHBIN YHUBEPCUTET

BEHCKHI KOHT'PECC M EI'O ITOJIATUKO-ITPABOBBIE
HOCJIEACTBUSA

BeHckuii koHrpecc — obmieeBponeiickas KoH(pepeHIus, MpoX0oarB-
mast ¢ 1814 mo 1815 roa. B ero paboTre mpuHUMAaNU ydacTHe BEAYIIUE €B-
pormeiickue nepxkaBbl, Takue kak: ABctpusi, Poccus, Ilpyccusa, @panuus u
Amnrmus. OHOM W3 TJIABHBIX 3a7]a4 KOHTpecca ObUIO BOCCTAHOBJICHUE MUPA
u nopsiika B EBporie nocie HarojieoHOBCKUX BOMH.

Kaxxnoe rocynapcTBo MIaHMPOBANIO PEaIU30BaTh CBOM MOJUTHYE-
ckue 1enu. 3anaya OpaHIMU COCTOSUIa B TOM, YTOOBI COXPAaHUTH CBOH CY-
BepeHUTeT B rpanuuax 1792 rona. OaHOM U3 CyUIECTBEHHBIX Liee AHIIINI
OBUTO HE JIOMYCTHUTH BO3BBINICHUS M YKPEIUICHUS COMEPHUKOB, TOCKOIBKY
OHa CTpeMHJIach K 9KOHOMHUYECKOMY rocnojcTBy B EBpone u B mupe. Oc-
HOBHOM 3ajaueii Poccuu SBISUTOCH MPUCOCIWHEHUE TEPPUTOPUH OBIBIIETO
repuorctBa Bapmasckoro. [Ipyccus xenana nonyunts CakcoHUIO. ABCT-
pus, xotena ocadbuts BiausHue Poccuu u [pyccnu, crpeMuiach COXpaHUTh
KOHTPOJIb HaJl CIIaBTHCKUMU HApOJaMH.

OCHOBHBIM HTOrOM, KOH(EpeHIUH  sABJsUICS pasgen llombrmm.
Bonbmast wacte reprorctsa BapiiaBckoro Bomia B cocraB Poccuiickoit
uMmmiepun. J[pyruM HEMaIoBaXXHBIM COOBITHEM CTaJlo co3AaHue I epMaHCKo-
T'O COH03a, KOTOPBIN 3aKpermt pa3apodiaeHHocTs ['epmannu. B Utaniu Obi-
Jla BOCCTaHOBJIeHa BiacTh Ilamsl pumckoro Hax Batuxanom u Ilamckoit
obnacteio. Uro kacaercs ABCTpHH, TO OHa CMOIJIa BEPHYTh CBOHU BIaje-
Husl B Tanuu u pacliupuThbCs 3a CUET MOJIbCKUX 3eMenb. DpaHiivs BEpHY-
Jma cebe cTaTyc BEIUKOW JEpiKaBbl M HE TOJABEPIIach TEPPUTOPHATHLHBIM
TIPETEH3USIM CO CTOPOHBI ITO0EIUTENEH.

Benckuil kKOoHrpecc yCTaHOBWJI HOBBIM MEXIYHAPOIHBIM MOPSIOK,
CO3/1aB TaK Ha3bIBAEMYIO «BEHCKYIO CHUCTEMY», MOCITYXUBIIYIO, B TalbHEH-
1IEM, OTPOMHBIM TOJTYKOM K Pa3BUTHUIO PA3IMYHBIX OTpaciel mpaBa, Hauu-
Hasg OT yperyJupOBaHUs HaBUTallMd MO MEXAYHapoAHbIM pekaMm B 1815
rogay jgo 'aarckux KOHBEHIMI O 3aKOHax W 0oObryasx BowHBI 1900-1907
roja.
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B. A. IIAJILHOB, C. A. KPAMHOB
MBaHOBCKUI TOCYIAapCTBEHHBIN YHUBEPCUTET

OAIIN3M: UCTOPUA U CYHIHOCTD

®aumsm (uran. fascio «cowo3, 00beIMHEHNHE») — O0BOBIIEHHOE Ha-
3BaHWE KpalHe MPaBbIX MOJINTHIECKUX JBMKEHUH U UJICOIOTHIL.

XapakrepHple npu3Haku (ammu3ma: (GopMa TpaBiIeHUS TUKTATOP-
CKOI'0 THMA, MHJIMTAPUCTCKUN HAIMOHAIM3M, aHTHINOEpaIn3M, KCeHOdo-
Ous1, IIOBMHU3M, NIPE3pEHUE K BEIOOPHOH EMOKpATHH | JINOEpaIN3My, Bepa
B TOCIIOZICTBO JJIUT M E€CTECTBEHHYIO COLMAIBHYIO HEpapXuio, pacu3M H
TIOJINTHKA TEHOLH/IA.

Pomunoii dammsma sensiercs Uranus, «moOexaeHHasl CTpaHa B Ja-
repe nobdeaurenei». Ilocne orpomusix noreps B [lepBoit MupoBoii BoiiHe B
CTpaHe HAyYaJIMCh MAaccoBble BBICTYIUIEHUs. CIeICTBHE PEBOJIOIMOHHOTO
MoAEMa — MOsIBJIEHHE MapTHii pabouero Tonka. bernTo Mycconunan co3aa-
er B Utanuu opranmzanuio «®Pammo a1 KoMOATTUMEHTO», YTO B TIEPEBOJIE
o3HavaeT «Coro3 6OprObI».

AHanornyHo pa3BuBarotTcs coobitus B ['epmanuu. Crecaps Jlpeck-
Jiep ¥ CIIOPTHBHBIM 0003peBaTens Xappep co3naioT ['epmaHcKyo pabouyro
MapTHIO, TO3Ke B Hee BcrynaeT Anonb¢ ['urnep. Jloam Bugenu B HeM 3a-
IIMTHUKA CBOMX MHTepecoB. [lonnTrka mapTum He coBmaiaia ¢ KOMMYHH-
CTHYECKUMH HJICasIaMH.

ITocne nopaxenus I'epmanuu Bo Bropoil MupoBOIl BoliHe, 3BepcKue
neictBust ammcToB ObIM ocykaeHbl. Ho, HecMoTpst Ha 3TO, ceifyac Mbl
BUJIMM €€ paclpoCTpaHeHHe B HEKOTOPBIX cTpaHax [Ipubantuku u YKpause.



Cekuus
«3EMEJIBHOE IIPABO, 3KOJIOTHYECKOE IIPABO»

E. C. BOPOBBEBA
WBaHoOBCKUii TOCy1apCTBEHHBIN YHUBEPCUTET

OCOBEHHOCTU TPUOBPETEHN S ITPAB
HA 3EMEJIBHBIE YYACTKHA

Bonbie M3MeHeHHsT B peryJIMpOBaHWM OTHOILICHWH, CBSI3aHHBIX C
TIPE/IOCTaBIICHUEM 3€MENTbHBIX YUaCTKOB, HAXOSIIMXCS B MYHUIUIAIEHON
WIN TOCYAAapCTBEHHOW COOCTBEHHOCTH, MPOM3OLUIM C NPHUHATHEM Qere-
panbpHOro 3akoHa ot 23.06.2014 r. Ne 171-®3 «O BHeceHUM U3MEHEHHI B
3emenbHbiil kogekec PO u orenpHble 3akoHOMATENbHBIE akThl PDy. [ono-
KEHUs JAHHOTO 3aKOHA MpeTycMaTpPHBAIOT Psiji 0OCOOEHHOCTEH mprodpere-
HUSI IPaB Ha 3eMEJbHBIE YUaCTKH.

B HOBOM KoOziekce pa3paOoTaHbl ABa TOpsAKa MPEJOCTABICHUS 3e-
MEJBHBIX YYaCTKOB: Ha Toprax u 0e3 Topros. [lo obmemMy npasuiy, Jiro0oe
TIPE/IOCTAaBIICHNE 3EMENIFHBIX YYaCTKOB OCYLIECTBIISIETCS Yepe3 ayKIHMOH,
KpoMe ciydaeB, psiMo npenycMoTpeHHbIX 3K P®. TIprobperenue 3emens-
HBIX Y4acTKOB 0€3 TOProOB CBSI3aHO C OTAENBbHBIMHU BHIAMHU X03SHCTBEHHOTO
WCIIONIb30BaHMS JaHHBIX YYaCTKOB, HAIpUMep, 0e3 TOProB NMPEeI0CTaBIISETCS
3eMEJIbHBIA Y4acTOK /sl BEACHHS JINYHOTO ITOJJICOOHOT0 XO3SHCTBA.

Kpome Toro, B coorBerctBum co ct. 39.13 3K PO aykiuon no mpo-
Jlake MO0 ayKIMOH Ha IPaBO 3aKJIIOUEHHUS JOr0BOpa apeH bl ITyOIMYHOro
3eMENIFHOT0 y4yacTKa MPOBOAMTCS B DJIEKTPOHHOHM (opMe, HO €CTh M PAl
uckroueHnid. OMHAKO 0053aTENBHBIM JICKTPOHHBIN ayKIIHOH OYIET TOIBKO
C MOMEHTa BCTYIUICHHS B CHJIY CHELIMAIBFHOTO 3aKOHA, PEryIHpYIOIIEro
TIOPSZIOK TIPOBE/IEHHS TAKOTO ayKIIMOHA.

3eMeNnbHBIM 3aKOHOAATENLCTBOM TaKXKe IPEIYCMOTPEHA BO3MOXK-
HOCTH ITPHOOpPETEHUs 3€MEIbHBIX YUYaCTKOB KaK Ha BO3ME3IHOW, TaK M Ha
6e3Bo3Me31HOM ocHOBe. Cilydan TpeloCTaBIICHUS 3eMJIM B COOCTBEHHOCTD
OecrutatHO mpemycMoTpensl cT. 39.5 3K P®, ux nmepeyens orpanuueH. Ilo-
PSIOK TaKOT'O MPEJIOCTABIICHNSI MOXKET YTOYHATHCS U B UHBIX (hellepalibHBIX
3aKOHaX WM 3aKOHaX CyOBeKTOB PD.

Crnenyer oOpaTUTh BHUMaHHE Ha HOBOE IIPABHJIO, MPEAYCMOTPEHHOE
3aKOHOJATENbCTBOM, 00 00s3aTenbHOM (POPMHUPOBAHMHM 3€MENBHOTO yda-
CTKa IIpH €ro npeaoctasieHny (npruodperennu). [Ipn 3ToM 00bEKTOM KyTI-
JIU-NIPOJIAYKK MOTYT OBITh 3€MEJIbHBIE YYacTKH, IPOLIEIINE ToCy apCTBEH-
HBIN KagacTpoBblid yuer (c1. 37 m.1 3K PD).
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Ecte m nmpyrue ocobeHHOCTH TpHOOpETeHHs! NpaB Ha 3eMEJbHBbIE
Y4YacTKH, HaIlpuMep, YIpoIleHa Mponeaypa rocyJapCTBEHHON perucTpanin
HEJIBIPKUMOCTH, TIOSIBUJIACH BO3MOXKHOCTH OJHOBPEMEHHOW IOCTAHOBKH
3eMENIFHOTO0 yJacTKa Ha y4eT W TOoCyJapCTBEHHOW perucTpanyy NpaB Ha
HEro.

A. I1. JIAIITEBA, M. O. I1IbICJISIPb
WBaHoBCcKkuii rocy1apCTBEHHBIA YHUBEPCUTET

OTKA3 OT KATETOPU3AIINU 3EMEJIbBHBIX YYACTKOB

B coorBerctBuu cratheit 7 3emenvHoro Kopekca P® 3emenbHbIi
¢doun Poccuiickoii denepanun JemuTcs 1O eIeBOMY Ha3HAUYEHUIO Ha CEMb
KaTeropui 3emens. Bua kaTteropuu Ha CErofHSIIHUN JIEHb SIBIISETCS TJ1aB-
HOU NPaBOBOM XapaKTEPUCTUKOW 3eMEIbHOI0 y4yacTKa, BIHUSIONIEH Ha €ro
MIPaBOBOH PEXNM, 00OPOTOCIIOCOOHOCTD, TOPSAOK NPHOOPETEHUs TpaB U
TIpe/IeNIbHBI MAaKCUMaJIbHBIH WJIM MUHMMANBHBIN pa3Mepbl. JleneHne Ha
KaTeropuu MpHU3HAETCS KIIOUEBBIM B MPOLECCE Pa3srpaHUUYECHUsI TOCYAapCT-
BEHHOH COOCTBEHHOCTH Ha 3€MIIIO M ONpe/esIeHHH TPpaBoo0IaiaTens Tako-
IO 3€MEJIBHOTO y4acTKax.

CymecTByroliee B 3eMeIbHOM MpaBe MOHATHE «KATETOPHsI 3€MEIIb)
HE MMEEeT aHAJIOrOB B €BPOMNENCKUX CHCTEMaxX MPAaBOBOIO PETyIHpPOBAHUA,
IZie BUJ HCIOJIb30BAHUS 3€MENb YCTAHABIUBAETCS MO pe3yibTaTaM yTBep-
XKJICHUS TUIaHA Pa3BUTHUS TEPPUTOPUH U HE MOXKET OBITH U3MEHEH.

OpHako, B MOCIEAHNE OBl PABOBOE 3HAUEHUE KaTErOpU3aliu 3€-
MeNb MOABEPraeTcsi COMHEHUIO, 1 MUHHUCTEPCTBO AIKOHOMUUYECKOIO pa3BU-
TUst PO 1moaroroBmiio 3aKOHONPOEKT O €€ OTMEHE, KOTOPBIH MOXKET BCTY-
muTh B cuity ¢ 1 auBaps 2018 roga.

JlaHHBIM 3aKOHOMPOEKT MpeayCMaTPUBAET UCKIIOUEHUE U3 3EMEllb-
HOT'0 3aKOHOJATENbCTBA JEJICHHUE 3€Melb Ha KaTeropuy U Mpoueayp nepe-
BOJIa U OTHECEHUs 3eMeNb U 3€MEIbHBIX YUaCTKOB K OIPEEIEHHON KaTero-
pun. B3aMeH kaTeropusaiyu npeycMaTprUBaeTcs OCYLECTBIECHUE 30HUPO-
BaHHS TEPPUTOPHH MYHHIMITAIBHBIX 00pa30BaHWN 3a HCKIIOYEHHEM 3e-
Mellb JiecHOro (oHAa, BOAHOrO ()OHAA U 0COO0 OXPaHSEMBIX TEPPUTOPHA.
OCHOBHBIM KPUTEPHEM OTHECEHHMs 3eMeNb K TOW WM WHOH 30HE IUIaHHpY-
ercsl cienaTh CTeleHb WX NPOAYKTHBHOCTH. Takum oOpasom, Hamboiee
MIPUHIMIHAIBEHOE MOJIOKEHHE 3aKOHOIPOEKTa COCTOUT B TOM, YTOOBI BBI-
BECTH Ha MEPBBI IUIaH pa3peléHHOE UCTIONB30BaHUE 3€MENIbHBIX YUaCTKOB

Ha ceropnsimHMiA J1eHb, OTMEHA KaTErOPH3allMHM 3€MENb SIBIISIETCS
MIPEZIMETOM JTUCKYCCHI C HEOJHO3HAYHBIMU BhIBoAaMH. [IpakTrka mpume-
HEHUS1 HOBOT'O 3aKOHO/IaTENbCTBA, KOTOPOE BCTYNUT B cuily ¢ 1 stuBapst 2018
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rojia, MOKAXET MOJIOKHUTEIBHBIC U OTPHUIIATEIBHBIC CTOPOHBI TAKHX IPEO0-
pa3oBaHui.

J. A. TIPEJTEYEHCKAS
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

BJIMSTHUE PA3BUTHSI IPABA HA COCTOSIHUE
OKPYIKAIOIIEN CPEJIbI

B Hamiem uccrnenoBaHuM paccMaTpuBaeTcsl podiieMa HecOBEpPILEH-
CTBa POCCHHCKOI0 3aKOHOJATEIbCTBA B cepe PeryupoBaHus OOIIECTBEH-
HBIX OTHOIIEHUH MO MOBOJY B3aUMOJEIHCTBHSA UellOBEKa M OKpyXaromen
Cpenpl.

B Hacrosimiee Bpems OoJibIIMM ILTIOCOM siBisieTcst TO, uto Dene-
panbHBIM 3akoHOM "OO OXpaHe OKpYKalollei cpeabl" yperyJaupoBaHbl OT-
HOUIEHHUS, KOTOPbIE paHee PEerIaMeHTHPOBAIIUCH MOJ3aKOHHBIMU U BEAOM-
CTBEHHBIMHU akTaMu. Ho JaHHBIN 3aKOHOJATENBHBIN aKT, KaK U MHOTHUE APY-
THe, MPUHSIT JAOCTAaTOYHO JaBHO. 3a 3TO BPEMs BO3POCIH OOIIECTBEHHBIE
MOTPEOHOCTH, U3MEHUIIUCH CIOCOOBI ITPOM3BOICTBA, OOOCTPHUIICS SKOJIOTH-
4yecKUi Kpu3uc. Pa3BuTHe SKOIOrMYECKUX HOPM B MHOTOUUCIIEHHBIX MOA-
3aKOHHBIX aKTaX He yiydmaer 3(¢eKTHBHOCTh PEryITHpOBaHMs OOIIeCT-
BEHHBIX OTHOIIEHHUH 110 MOBOAY B3aUMOJAECHCTBHSA YENOBEKAa U IPUPOJEL,
TIOCKOJIKY OHU M37AI0TCS BO MCIIONTHEHUE (eiepalibHBIX 3aKOHOB, M, COOT-
BETCTBEHHO, HE MOT'YT UM NPOTHUBOPEUUTE.

Crnenyer oOpaTUTh BHUMAaHHE HA TO, YTO 3aKOHOAATEb OTAAET MpH-
OpPUTET 3KOHOMHUYECKMM NPAaBOOTHOILEHUSIM, a HE HKOJOrMuYeckuM. B Ha-
cTosiIee BpeMs K MMPUPOIHBIM OOBEKTaM MBI OTHOCHMCS KaK K BelllaM, a He
KaK K 9acTH CBOEH ecTecTBeHHOW cpenbl oburanus. Ecim ['pakpanckuit
Kopekc Ha3bpIBaroT «3KOHOMUUYECKOW KOHCTUTYIHEH» B CBSI3U C €r0 paspa-
00TaHHOCTBIO, TO DKOJIOTUIECKOT0 KO/IEKCa BOBCE HE CYIIECTBYET.

VYkazom Ilpesunenta P® or 1 ampens 1996 r. Ne 440 Obuia yrBep-
sknena Konuenuus nepexona Poccuiickoit @enepanmu K ycTOMUMBOMY pas-
BUTHIO, NPHU3BIBAIONIAs K YITYYIICHHIO Ka4ecTBa JKU3HHM JIIOAEH ¢ cobioe-
HHUEM TpeNesIOB HCIIONIb30BaHUsI OMocdephl B XO3SIMCTBEHHBIX HENSX, Mpe-
BBIIIEHHE KOTOPBIX MPUBOAMT K YXYAILIEHUIO COCTOSIHUS OKpPY>KaIoILIeH cpe-
JIbl U €€ TII00ATbHBIM U3MEHEHUSIM. JTH TIOJIOKEHHS aKTHUBHO 00CYXIAIoT-
csl, HO HU B IIPAaBOTBOPUYECKOW, HU B MPABONPUMEHUTENIEHON NPAKTHUKE OHU
HE pealln3yroTcs B JOCTaTOYHON Mepe.
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Cekuus
«TPY/IOBOE IIPABO»

A. B. AHTOHOBA
WBaHoBCcKuii rocy1apCTBEHHBIA YHUBEPCUTET

HEKOTOPBIE ITPOBJIEMbBI PEAJIN3ALINU JINIIAMUA
C O'PAHUYEHHBIMH BO3MOXKHOCTSMMU 310POBbS
IIPABA HA TPYJ U 3AHATOCTD

TpymoBast esITEIPHOCTh MHBAIHMIIOB SIBISCTCS OMHUM U3 HAIpaBlie-
HUM peaOwinTanu WHBAIHAIOB B oOmiectBe. [IpaBOBYIO OCHOBY peanmsa-
LMY TIPaB M TapaHTHH JIMII ¢ OrpaHUYEHHBIMH BO3MOXXHOCTSIMH 3I0POBbSI B
cthepe Tpyma u 3aHATOCTH cocTaBisaoT Konctutynus P®, TK PD, ®3 or
24.11.1995 Ne 181-®3 «O comnmanpHON 3anIUTe WHBAIUIOB B Poccuiickoi
Oenepanyny», 3akoH PO ot 19.04. 1991 Ne 1032-1 «O 3aHsATOCTH Hacene-
Hus B Poccuiickoit ®eneparumn», Yka3 Ilpesugenra PO or 07.05.2012
No 597 «O MeponpHUsATHAX 0 peaTu3aiyy TOCyAapCTBEHHOW COIMAIbHON
MOJIUTUKWY, pacnopsbkenue [IpaBurensctBa PO ot 15.10.2012 Ne 1921-p
«O koMITIEKCEe Mep, HANPaBJICHHBIX Ha IMOBBINICHHE 3(QdeKkTHBHOCTH pea-
JIM3alMA MEPONPUSITUH 1O COJACHCTBHUIO TPYIOYCTPONCTBA MHBAIHUJIOB U HA
obecrieueHre JOCTYIMHOCTH MPOGECCHOHATBFHOTO 00pa30BaHUs», IPUKA3
Muntpyna PO ot 28.02.2013 Ne 82 u npuka3z Munrpyaa P® or 04.08.2014
Ne 515. Ha pervoHaabHOM ypOBHE MPUHATHI 3aK0H MIBaHOBCKOI 001acTH OT
12.05.2006 Ne 44-O3 «O KBOTHPOBAaHHUU PA0OYMX MECT ISl MHBAJIUIOBY,
yrBepxkaeHa [loamporpamma «®opMUpoBaHUE JOCTYIMHON Cpelbl >KU3HE-
JESITETFHOCTH JIII MHBAJIHMIOB U JPYTUX MAJOMOOWIBHBIX TPYII Hacele-
Hus B MBaHOBCKOW 00JMacTW» B paMKax TOCYIapCTBEHHOW MPOrPaMMBI
WBaHoBckoit obmactu «ConuanbHas MONIACpKKa TpakaaH B VBaHOBCKOU
oonacti» (ITocranoBienue IlpaBurenncTBa IBaHOBCKOW 007aCTH OT
15.10.2013 Ne 393-m). Takum 006pa3oM, POCCHICKOE 3aKOHOMATEILCTBO B
JAHHOM O00JIaCTH COJCPIKUT 3HAUYHUTEILHO YCOBEPIICHCTBOBAHHBIC U BO
MHOI'OM COOTBETCTBYIOIINE MEXKYHAPOIHBIM CTaHIAPTaAM HOPMBI.

TpymoycTpoiCTBO WHBAIHIOB UMEET CBOM OCOOCHHOCTH, KOTOPBIC
CBSI3aHBI C YCTAHOBJICHHEM 11 HUX JOMOJHHUTEIBHBIX T'OCYIaPCTBEHHBIX
rapaHTH{ TPYIOBOU NESITEIHHOCTH. Ha MpakTHKE CYIIECTBYIOT MPOOJIEMBI
peanu3anuy MpaB WHBAIUAOB: 1) HecoOmroAcHUE paboTomaTeneM 3aKOHO-
JIATEITLCTBA O KBOTUPOBAHUM PA0OYHMX MECT JJIsl MHBAIHIOB; 2) YKIOHCHUE
paboTomateneii OT MPEAOCTABIICHUS OpPTaHaM CITY)KOBI 3aHSATOCTH WHGOP-
MaIlii O HAJUYUU BaKaHCUH, a TAaKXKE O YK€ CO3JIaHHBIX PAabOUMX MecTax
JIIsl TPYJOYCTPOMCTBA MHBAJUIOB B COOTBETCTBUU C YCTAaHOBJIEHHOW KBO-
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TOM; 3) HecoOI0AeHHE pabOTONATENSIMU 00S3aHHOCTH CO3JIaHUS WM BBIJE-
JIeHUsI PabOYUX MECT JUIsi WHBAIHMIOB, COOTBETCTBYIOIIUX TUTHEHUUECKUM
TpeOOBaHUAM K YCIIOBHSM TPY/ia HHBAJIHIOB.

JI. A. BECEJIOBA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

K BOIMTPOCY COOTHOHIEHUA MPOT U ITPOKUTOYHOI'O
MHUHUMYMA B POCCUMACKOM ®EJIEPALIMA

[MoHsITHS «MUHUMAIIBHBIA pa3Mep OIUIaThI TPYAA» U «IIPOKUTOUHBIN
MHUHHAMYM» HEpa3pbIBHO CBS3aHBI Mex1y coboi. CormacHo 4. 1 cr. 133 TK
P® MPOT ycranaBnuBaeTcs OAHOBPEMEHHO Ha Bcel Tepputopuu Poccuii-
ckoit deneparyu GenepaabHBIM 3aKOHOM W HE MOXKET OBITh HIKE BEITUYH-
HBI IIPOKUTOYHOTO MHUHUMYMa TpynocnocoOHoro Hacenenus. I[lom MPOT
TIOHMMAETCsl 3aKOHOJATENIFHO YCTaHOBJICHHBI MUHHMMYM, IPHMEHSEMBIN
JUIsl peryaupoBaHus omiatsl Tpyna. Pasmep MPOT onpenensiercs Dene-
panbHeIM 3akoHOM OT 19.06.2000 Ne 82-®3 «O MUHHMMAaNBHOM pa3Mepe
omiaTel Tpyaa» u cocrasiser ¢ 1 urong 2016 rona cymmy pasuyro 7 500
pyouieit B MecsL.

CornacHo cr. 1 ®enepanpHoro 3akoHa oT 24.10.1997 Ne 134-03
«O npoxuroyHoM MuHUMYMe B Poccuiickoit ®@enepanum» NpPOXKUTOUHBIN
MHUHAMYM — CTOMMOCTHasl OLIEHKa MOTPEOUTENbCKOW KOP3WHBI, a TaKXkKe
o0s13aTeNbHbIE TUIATEeXN U cOOpBI. BemuunHa Mmpo>KUTOYHOr0 MUHUMYMa Ha
JIyIy HAcEJEHHs U M0 OCHOBHBIM COIMAJIbHO-IAEMOrpauIecKkuM rpyrmiam
HaceneHus B nenoM 1o Poccuiickoit @enepanmu n B cyobekTax Poccuii-
ckoii Desepau onpenenseTcsl eXeKBapTajJbHO Ha OCHOBAHHWHM ITOTPEOHU-
TEJILCKON KOP3MHBI U JJaHHBIX (heiepabHOro OpraHa UCIIOJIHUTEIBHON Bia-
CTH TIO CTAaTHCTHKE 00 YpOBHE MOTPEOMTEILCKUX IIEH Ha MPOAYKTHI MUTA-
HUS ¥ MHJEKCaX IMOTPEOUTENhCKUX IIEH Ha IPOAYKTHI ITMTAHHMS, HETPOo-
BOJILCTBEHHBIE TOBAPHI U YCIYTH U PAcXO/lOB MO 00s3aTENIbHBIM IUIaTeXaM
n coopam. Tak, cormacHo IlocranoBnenuto IlpaBurensctBa P® or
01.12.2016 Ne 1275 BenuuuHa MpO>KUTOYHOIO MUHUMYMa B LiesioM 1o Poc-
cuiickoit Menepanuu 3a III kBaptan 2016 1. cocraBisier Ha AyUly Hacene-
Hus 9889 pybduei, 1 TpymocnocodoHoro HaceneHust — 10678 pyOieid, neH-
cuonepoB — 8136 pybGneii, nereii — 9668 pyoneii. B MBaHoBCcKoO# oOnacTu
yka3om ['ybepnaropa MBanoBcko# obmactu ot 13.01.2017 Ne 6-yr ycra-
HOBJICHA BEIMYMHA NPOXKUTOYHOro MUHUMYyMa 3a IV kBaptan 2016 rozma B
pacyere Ha MeCSI M COCTAaBIsIET Ha Aylry HaceieHust 9373 pyO., mis Tpy-
nmocriocoOHoro Hacenenus — 10154 py6., meHcnonepoB — 7849 py0., nereid —

9232 py6.
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CornacHo cT. 421 TK P® nopsiiok 1 Cpoku MO3TAaHOIO MOBBIIIEHUS
MPOT no pasmepa, npeaycmorperHoro 4. 1 cr. 133 TK P®, ycranasnua-
10Tcs (enepa’IbHbIM 3aKOHOM. Ha ceropHsHMA AeHb 3aKOH HE NPUHAT U
nonoxenus 4. 1 ct. 133 TK PD He peanusyrorcs.

A. II1. BTIACOBA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

IOHSTHUE ITPABA YEJIOBEKA HA TIOCTOMHYIO )KU3Hb

IIpaBo yenoBeka Ha JIOCTOMHYIO KU3Hb SIBJISIETCS KOHCTUTYI[UOH-
HeIM. [IpaBo uenoBeka Ha JOCTOHHYIO XW3HB B Poccuiickoii ®eneparnuu
o0ecrieunBaceTCs, BO-TIEPBBIX, CUCTEMOM OOIIMX UIS BCEX KOHCTHTYIIMOH-
HBIX TIPaB, CBOOO ¥ TaPaHTUI; BO-BTOPHIX, CUCTEMON CIEIUATbHBIX rapaH-
TUH, 00ECIEUNBAIOIIUX PEATU3ANUI0 W 3alIUTy WUMEHHO JAHHOTO IIpaBa:
CMIEUANBHBIX HOPUIUYECKUX, MOJIUTUYECKUX, SKOHOMHUYECKHX, AYXOBHBIX
rapantud. CTpyKTypa KOHCTHUTYLIMOHHOTO IpaBa Ha JOCTOWHBIN YpPOBEHb
YKU3HU KaK KOMIDIEKCHOTO TIPABOMOUYHS BKJIFOUYACT B CeOsI CIICAYIOIINE dJIe-
MEHTEHI: MPaBO Ha MEHCHOHHOE 00ECIeUCHHE; MIPABO Ha COIHATBHEIC TIOCO-
OWs M KOMIICHCAIIH; IPABO Ha COIMATBHOEC OOCITY)KMBAaHHUE; MPABO Ha Me-
JIUIUHCKYIO TTOMOIIIb; MIPAaBO Ha MPEAOCTABJICHHUE JIBIOT.

PaccmatpuBaeMoe mOHATHE SBISETCS JIOBOJABHO IIMpokuM. He
CMOTpPS. Ha TO, YTO 3aKOHOJATENhb KOCBCHHO YKa3bIBacT, Kakue (haKTOPHI
SIBJISIFOTCS TIOKA3aTeIsIMU JIOCTOMHOM KU3HHU, B HACTOSIIEE BPEMs CIIOXKHO
JaTh eMy yétkoe omnpenenenue. [1oa npaBoM Ha JOCTOWHYIO XKU3Hb YeJIOBeE-
Ka CTOUT IOHUMATh IPABO Ha PEaJM3AIMI0 €r0 OMOJNIOTUYECKUX, COIHATh-
HBIX ¥ JyXOBHBIX MTOTPEOHOCTEH, 00eCIIeYNBAEMBIX TOCYAaPCTBOM, a TaK JKe
Y CaMUM YeJIOBEKOM U ONpeJIENIIeMOe TAKUMHU KPUTEPUSIMU, KaK JTOCTOWHBIE
KavecTBO, YPOBEHb W 00pa3 ku3HH. J[oCTOIHAs *KU3Hb — Ka4eCTBEHHBIM
MoKa3aTeidb YPOBHS JKM3HU UYEIOBEKa, XapaKTEPU3YIOUIUM HE TOIBKO BO3-
MOXKHOCTh TOCYIapCTBa MIOMOTATh U COJICHCTBOBATh €MY B PA3JIMYHBIX Ce-
pax COLMaIbHON JKHU3HH, HO U >KEIaHHE CaMOro 4ejoBeKa MpaBUIBHO BOC-
MOJIb30BaThCs, MpesiaraeMbIMU €My NpaBaMu. B Hacrosiiee BpeMs rocy-
JTAPCTBEHHBIM OPUEHTUPOM B O0JIACTH JOCTOHHOTO YPOBHS KHU3HH SBISCTCS
MIPOXUTOYHBIA MUHUMYM, YCTAaHOBJIEHHBIN DefepanibHbIM 3aKOHOM OT 24
okTsa0pst 1997 1. «O npoxkutounoM MuHUMYME B Poccuiickoit Deneparum.

Boienenue mpaBa yenoBeka Ha JOCTOMHYIO JKM3Hb, KaK OJTHOTO M3
OCHOBHBIX, SBJISIETCSI HEMOCPEACTBEHHBIM IOKa3aTesleM MNPU3HAHUSA TOCY-
JlapcTBa Kak couuanbHoro (cr. 7 Koncrurynun POD).
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E. B. MYPATOBA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

MEXJIYHAPO/HBIE AKTbI O COIIUMAJIBHOM 3AIIIATE
CEMbBU, MATEPUHCTBA, OTHOBCTBA U JETCTBA

Mex1yHapOJHO-IIpaBOBasl 3alllUTa CEMbU, MaTEPHUHCTBA, OTIIOBCTBA
U JIETCTBA HAXOIWT CBOE OTPAXKEHHE B OCHOBOIOJIATAIOIINX aKTaX U JIeKJIa-
paumsx, HakTax U XapTHAX O TpaBax YelloBeKa y)Ke ¢ Havaia XX CTOJIETHS.
Bceobmias neknapanys npaB 4enoBeka, IpUHATAs Ha TpeThel ceccuu | eHe-
panbroi Accambiien OOH pesomrorueii ot 10 nexadpst 1948 r., 3akpenmia,
YTO MaTEpPUHCTBO M MIIAJICHYECTBO JAlOT MPaBO Ha 0co0oe MOMeYeHue U
niomors (1. 2 cr. 25).

Hopw™mer 0 3ammTe MaTepuHCTBa M AETCTBA COAEpKaTCs B Ooee yeM
TPUALATH MEXIYyHapOJHBIX aKTaX (KOHBEHIMAX, PEKOMEHAAIMAX MEKIY-
HapOJHBIX OpraHU3alni, MEKIroCyJapCTBEHHBIX JIOTOBOPaX).

C Havaia XX B. ObIT pa3paOoTaH ¥ MPHUHSAT S CHEIUAIBHBIX MEX-
JTyHapOJHO-NIPABOBEIX AKTOB, HANPABJIECHHBIX Ha OXpaHy MaTEpHHCTBA M
JIETCTBA, CpeIy KOTOPBIX HEOOXOANMO BBIAEIHTH ciemytomue: KonBeHms
Mexaynaponsoit opranmzarnmu tpyaa (manee — MOT) Ne 103 06 oxpane
MmatepuHcTBa (XKenesa, 1952); Konsenuuss OOH o nukBuganuu Bcex hopm
JMUCKPUMUHAIIMK B OTHONICHWH >eHIH (1979); matepuansr MexayHa-
poxubix KoH(pepeHumii OOH mno HapoponaceneHuto u passutuio (1974,
1984, 1994), BcemupHoii koH(pepeHnnu no npaaMm uenoseka (1993), Bee-
MUPHBIX KOH(pepeHIHi 1o mooxkeHuro sxeHmH (1975, 1980, 1986, 1995);
Konenmust MOT Ne 156 o paBHOM 0OpaleHHH ¥ PaBHBIX BO3MOKHOCTSIX
JUISL TPYAAIIMXCS MY>KYHMH M JKEHIUH: TPYISIINEcs ¢ CeMEHHBIMU 00s13aH-
Hoctsimu (JKeneBa, 1981) u nmp.

B XX cronernn Ha MeXIyHapoOJHOM YpOBHE ObLI NPUHST s CIIe-
LIMAJIbHBIX aKTOB O TNpaBax pebeHka. OcHOBHBIM siBisieTcsi KoHBeHIMS O
mpaBax pebenka (1989). 3amure UHTEPECOB NETCTBA TAKXKE MOCBSIICHBI U
Takue cnenuanbubie KoHBeHIHU MOT, kak Ne 138 «O MUHUMAIBLHOM BO3-
pacre ais puema Ha padoty» (JKenea, 1976), Ne 29 «O npuHyauTEIEHOM
w obs3atensHOoM Tpyne» (PKenera, 1930) u Ne 182 «O 3ampenienun u
HEMEJICHHBIX Mepax 0 HCKOPEHEHHIO HAUXyANX (POPM JIETCKOr0 TPYyAa»
(OKenesa, 1999) u psin npyrux npaBoBBIX JOKYMEHTOB.
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JI. A. HASAPOB
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

MOHSATUE T'OCYJIAPCTBEHHOM COIUAJILHOM IOMOIIA

l'ocynapCTBeHHYIO COIMAIBHYIO MOMOIINL MOXHO MOHMMAaTh Kak B
IIMPOKOM, TaK U B Y3KOM CMBICIIC. B IIUpOKOM CMBICIIE TIOJT HEWl TTOHUMa-
FOTCS BCE JICHE)KHBIC BBITUIATHI OTPEICIICHHBIM KaTErOpUsIM IpaxIaH, KOTO-
pBle B Hacrosiliee BpeMsi HanOoniee Hyxnarorcst B Heil. Croma BXOmST Bce
colMajbHBIE TIOCOOUS M JIPyrye BBIILUIATHI, YCTAaHOBJICHHBIE 3aKOHOATEINb-
ctBoM Poccuiickoii @eaepanun. B y3koM cMbICIie onpesiesieHne rocyaapeT-
BEHHOW COIMABGHOM ITOMOIIM HEMOCPEACTBEHHO cozieputcst B denepans-
HOM 3akoHe 0T 17.07.1999 Ne 178-®3 «O rocynapcTBEHHOMN COLMAIbHON
nomommy. ColranbHas ITOMOIs — IPEAOCTABICHHE MAJOUMYIIHM CEMb-
SIM, MaJIOUMYIIAM OJMHOKO TPOXHMBAIOIIUM Tpa)caHaM, a TaKKe HHBIM
KaTEropusM TpaXKJIaH COIMATIBHBIX IMOCOOWIA, COIMAIbHBIX JOIUIAT K TICH-
CHH, CYOCHINH, COIMANIBHBIX YCIYT M )KU3HEHHO HEOOXOIUMBIX TOBAPOB.

ConmanpHas TOMOIIb JOJDKHA XapaKTepU30BaThCs, CIEAYIOUIMMHU
CYIIIECTBEHHBIMU MPU3HAKAMU: JTaHHASI TIOMOIIb UMEET MECTO MPU HATHIHU
KaK MHHHMYM JBYX CyOBEKTOB — CyObEKTa MONy4eHUs] M CyObeKTa oKa3a-
Hust. CorpanbHast IIOMOIs — 3TO NpodeccuoHalIbHaAs A TETbHOCTh, Opra-
HHU3AIMOHHO O(opMIIEeHHAs B BHIE OCOOBIX COIMAIBHBIX WHCTHTYTOB.
MOXHO TOBOPHUTH O E€IUHCTBE OOIIEr0 OOBEKTA COIMATIHHOW MOMOIIH -
IPOOJIEMHON JKU3HEHHOH CHTyallud U O MHOXKECTBE M Pa3HOOOpa3uu mpen-
METOB €€ OTAENbHBIX BUJIOB. CoIManbHas IOMOIIb SIBISETCS CPEACTBOM
YIIOBJIETBOPEHUS! MHTEPECOB €€ IOJydaTelss B IPOOJIEMHON >KM3HEHHOU
curyarmu. ColUansHONW IMOMOIIM TPHUCYINAa OOIIEU3BECTHAS CYITHOCTHAS
XapaKTEePUCTHKA YeJIOBEYECKON IeATeIbHOCTH KaK IeJIeHAPaBIeHHONW ak-
TUBHOCTH, YTO TIPEJIIojiaraeT HajlMuhe Hel, CpeAcTBa U pesyabrata. O06-
el TENTbI0 COMUATEHOW TTOMOIIY SIBJIIETCSI MAKCUMAIBHO OJarompHsTHOE
JUIsl HyXK/aloIerocs, npeodpazoBanue (MpeoiojeHue, peeHne) npooiem-
HOU >KU3HEHHOUW CHUTYaIlH, MAKCHMAaJIbHO BO3MOXXHOE B MPOOJIEMHOM JKU3-
HEHHOW CHUTYalluM YIOBJIETBOPEHHE MHTEPECOB MOJydarens rmomomy. MU,
HaKOHell, COLMalIbHast MOMOIIb — 3TO ajpecHast eI TeIbHOCTb.

[IpaBuibHOE omnpeneneHre rocyAapCTBEHHONW CONMAaTbHOM MOMOIIU
HUMeeT MPaKTUYEecKoe 3HaYeHUe, TaK KaK Ui peasM3aly JaHHOTO 3aKOHa
HEOOXOAMMO ONpeNeNUTh TOUHBIM Kpyr Toiydaresieil JaHHOW MOMOINH, a
TaKXXe ee pa3Mep, MepHoIbl OKa3aHMs U MOPSIOK Ha3HAUYeHHs (WM OTKa3 B
€c Ha3HAYCHUH). BaKHEHWIIMM NMPUHIUIIOM CONUATBEHONW 3alUTHI SBJISETCS
aZIpeCHOCTh COIMAIBHBIX MPOrpamMM (BBIILIAT).
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M. M. HUKOI'OCSIH
WBaHoBCcKUii rocy1apCTBEHHbIN YHUBEPCUTET

ITPABO HA TPYJ U CBOBOJA TPYJIA:
COOTHOHNIEHUE U KPUTEPUU JTUODPEPEHIIUALINN

Cornacao Koncrurynun PO tpyn cBoOoaeH; KaXKAblii IMEET IPaBo
CBOOOJTHO PACHIOPSIKATHCS CBOUMHU CITIOCOOHOCTSMHE K TPY/Y, BHIOHPATh PO
JeATETIBHOCTH U Tpodeccuro. Kaxplii uMeeT NpaBo Ha TPYA B YCIOBUSX,
OTBEYAIOIIUX TPeOOBaHUSIM OE30MACHOCTH U TMTUEHBI, HA BO3HAIPAKICHUE
3a Tpyn 0e3 Kakoi Obl TO HU OBUIO AUCKPUMHHAIMKA W HE HUKE YCTAHOB-
JeHHOTO (heepaabHBIM 3aKOHOM MHHHMAJBHOTO pa3Mepa OIUiaThl TPYAa, a
TaKKe MPaBo Ha 3alIUTy OT Oe3padOTHIIEL.

[pobiema COOTHOIICHHS TIOHATHI «IPaBO Ha TPYI» U «CBOOOAA TPY-
J1a» SBISCTCS AKTYalbHBIM MPEAMETOM M3yYCHHsSI B FOPUIMIECKON HAyKe.

VYKa3aHHbIC TOHATHSI MOXHO Pa3TPaHUYUTh MCXOJS W3 CICTYHOLINX
KPUTEPHUEB:

1) mpaBo Ha Tpyx sIBIsIETCS CYOBEKTUBHBIM NPaBOM, a CBOOO/A TPY-
Jia IPU3HAETCS TPUHIUMIIOM MPABOBOTO PETYIUPOBAHUS TPYAOBBIX OTHOIIIE-
HHH U MHBIX HEMOCPEACTBEHHO CBS3aHHBIX C HUIMH OTHOLICHH;

2) mpaBy Ha TPYA KOPPECIOHIAMPYET OOS3aHHOCTH OOECIeYeHUs
YIpaBOMOUEHHOT0 cyOBhekTa padotoil. 13 monoxenuii Koncruryrmu PO He
BBITEKAET MPABO IPaKJAaHWHA BBIMONHATh KOHKPETHYIO paboTy B COOTBET-
CTBUH C M30paHHBIM UM POJOM [EATeIBHOCTH M mpodeccuedl u 00s3aH-
HOCTb KOr0 ObI TO HH OBUIO TaKyl paboTy WU JODKHOCTh €My MpeocTa-
BUTh. B cepe Tpya0BbIX OTHOLICHHIT cBOOOIA TPY/a IPOSIBIISCTCS, MPEXKIC
BCEro, B IOTOBOPHOM XapakTepe Tpyaa;

3) peanuzanus mpaBa Ha TPYJ MOXKET OCYHICCTBISATHCS TOJIBKO aK-
TUBHBIMH JISWCTBUSIMH B paMKaX TPYAOBBIX U MPEIUICCTBYIONIMX UM OTHO-
nieHusIx. Peanmsanmsi cBoOOABI TPyZAa OCYIIECTBISETCS KaK aKTHBHBIMU,
TaK ¥ MaCCHBHBIMHU JISWCTBUSIMU CYOBEKTa, KOTOPOMY JIaHHAsi cBoOOIA mpe-
JIOCTaBJICHA;

4) mpaBo Ha TPY/l CyLIECTBYET TONBKO B PAMKaX TPYJIOBBIX MPABOOT-
HomeHuit. CBoOoa Tpyaa CyliecTBYeT HE3aBUCHMO OT KaKHUX-JTHOO MpaBo-
OTHOIICHHH, OHA M3HAYATIBHO MPUCYIIA YEIOBEKY U TPaXKIaHHHY;

5) mpaBo Ha TPy BO BCEM €ro CYIIHOCTHOM COJEPKaHHH TapaHTH-
pyercst MIIb TOcie 3aKiII0YeHHs TpynoBoro aorosopa. CsoOopa Tpyzaa
rapaHTUPYETCsl KaK JI0, TaK M MOCIIE 3aKITI0UEHHUS TPYIOBOrO A0r0BOpA.
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H. A. LIEEHKO
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

HEKOTOPBIE ITPOBJIEMbI IIPABOBOI'O PEI'YJIMPOBAHU S
TPYJA KEHIIIUH U JIULl C CEMEUMHBIMUA
OBA3AHHOCTAMU

B Hacrosmee BpeMs B perylnupOBaHUM TPYAOBBIX MPaBOOTHOIIEHU-
SIX CyLIECTBYET MHOXKECTBO NpoOiieM. B wacTHOCTH, MpUMEHEHHE ITONI0XKe-
uuii cr. 145 YK P®. CornacHo 1aHHOM craTbe HEOOOCHOBaHHBINH OTKa3 B
npueMe Ha paboTy WiM HEOOOCHOBAaHHOE YBOJBbHEHHE YKEHIIMHBI 110 MOTH-
BaM ee OEpeMEHHOCTH, a PaBHO HEOOOCHOBAHHBIN OTKa3 B IpHeMe Ha pado-
Ty WIN HEOOOCHOBAaHHOE YBOJILHEHHE C PaOOTHI JKEHIIMHBI, HMEIOIIEH Jie-
Tei B BO3pacTe |0 Tpex JIeT, [0 3TUM MOTHBAM HaKa3bIBAIOTCS IITPahoM B
pasmepe 10 JBYXCOT ThICSY pyOsel mim B pa3mepe 3apabOTHOM IIIaThl WK
WHOTO JI0XO0Ja OCY)KJICHHOTO 3a TEPHOJl 10 BOCEMHAJIATH MECAIEB MO0
00s13aTeNbHBIMHI PabOTaMU Ha CPOK JI0 TPEXCOT LIECTHJIECATH YacoB.

B nucnosnimu craThy B KadecTBe 0053aTENILHOTO NMPHU3HAKa COCTaBa
NIPECTYIUIEHUs yKa3aHa MOTepIeBIuas OT MPecTYIUIeHns - OepeMeHHas
JKEHIIMHA WK JKeHI[MHA, UMerolas JeTed B Bo3pacte 10 Tpex Jjer. [lpen-
CTaBJIETCA, YTO B JAHHOM CTaThe MNPUCYTCTBYET AUCKPUMUHALMOHHBIN
MOMEHT B YaCTH OTCYTCTBMS yKa3aHHs TaKOTO MOTEPIIEBLIETO, KaK MYKUH-
Ha, MMEIOIINI peOeHKa B Bo3pacTe 10 Tpex JieT. B coorBercTBuu ¢ 4. 3 cr.
19 Koncruryunn PO myxunHa 1 *KeHIIMHA UMEIOT paBHbBIE ITpaBa U cBOOO-
JIbl U paBHbIE BO3MOXHOCTH IS UX peanu3anui, a 4. 1 ct. 38 Koncrurynun
P® copepxuT monokeHue o0 TOM, 4TO MAaTEPUHCTBO U JETCTBO, CEMbs Ha-
XOAATCSA MOJ 3aIUTOM rocyiapcTaa.

Nzyuenne monoxenuii cr. 145 YK P® mo3Bomnsier 0OHAPYKHUTH €I
oy npobniemy. IIpy OyKBaJbHOM TOJIKOBAaHMM JaHHOW HOPMBI, ITOJTy4aeT-
Csl, 4TO JJIsl IPUBJIEUEHUS K YTOJIOBHOM OTBETCTBEHHOCTH, YKEHIIHA JOJDK-
Ha UMETh «JeTei», T.e. He OIHOro pedeHKa B BO3pacTe J0 TPeX JIET, a MH-
HUMYM JBYX. Mcxons u3 OYKBaJIILHOTO TOJKOBAHMS TAHHOW HOPMBI, TIONY-
YaeTcs, YTO MaTh JIBOMX W OoJiee AeTell 3alivileHa B OTIIMYME OT MaTepH,
uMeromiel ogHoro pebeHka.

Hexkotopsle cnennanucTsl BBICKAa3bIBAIOT MPEATIOKEHUS O NEKPUMHU-
HaJIM3allMu JAaHHOTO COCTaBa mpecTyruieHus. [Ipencrasmisiercs, 4To peumTh
JTaHHBIE TIPOOJIEMBI MOKHO ITyTEeM BHECEHWS] M3MEHEHHH B crathio 145 YK
P® B wactn yrouHeHUst GOpPMYIHPOBKH WIM IYTEM Pa3bsCHEHUS yKa3aH-
HOU HOpPMBI Cy[IeOHBIMH OpraHaMHu.
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Cekuus
«I'PAK/IAHCKOE IIPABO»

O. H. BEJIOBA
WBaHoBCcKuii rocy1apCTBEHHBIA YHUBEPCUTET

NHTEJVIEKTYAJIBHBIE ITPABA: IOHATHUE, COOTHOIIEHUE
C BEIIHBIMH ITPABAMUA

TepMUH «HMHTEIUIEKTyalbHBIC TpaBa» Kak 0co0as pPa3HOBUIHOCTH
TPaXJIAHCKHX IIpaB JIOBOJbHO HEJABHO BOIIET B POCCHHCKOE 3aKOHOA-
TENBCTBO. DTO POJIOBOE MOHATHUE, B KOTOPOE B KAYECTBE BUJIOBBIX BKIJIFOUE-
HBbl «HCKJIIOUUTEIIFHOE TPABO», «JIMYHBIC HEHMYIICCTBCHHBIC MNpaBa» H
«HWHBIC TIpaBay». MexIy Ha3BaHHBIMH IpaBaMH HE CYIIECTBYET HEMPEO0-
JIUMOU TpaHU, HAIIPOTHB, OHU B3aUMOCBSI3aHbI U B3aUMO3aBHACHMEI.

OCHOBHBIM MPHU3HAKOM WHTEIUICKTYaJIbHBIX NPaB SBISIOTCS OCOOBIC
00BEKTHI, HOCSIIUE HEMATCPHUAIBHBIA XapaKTep, — Pe3yIbTaT HHTCIUICKTY-
aJPHOM JEATSIFHOCTH WIN CPEICTBO MHIUBUTYyATH3AIMHA. DTH O0BEKTHI HE
SIBIISTEOTCSI 000POTOCIIOCOOHBIMU, HE TOJIBEPIKEHBI U3HOCY, HE MOTYT OBITh
MPEMETOM BHHIMKAIIUU, WX XapaKTCPUCTUKU HE OIMPEICNISIOTCS C TTOMO-
IIbI0 TAKUX BEIIHO-TIPABOBBIX KAaTEropwil, Kak Macca, BEC, /UIMHA U T.IL
TepMUH «HMHTEIUIEKTyaJbHBIC TpaBay» OTpa)kaeT crnenupuKy NpaB Ha pe-
3YJIETATHl MHTEIUICKTYaIbHOMN NESITEIBbHOCTH U TIPUPABHEHHBIC K HUM CPEJI-
cTBa mHAMBUAYanu3amuu. OH «IPOTHBOCTOUT» TEPMUHY «BEIIHBIC TPaBay,
KOTOPBIH JEHCTBYET B OTHOIICHUU MaTePHAaTbHBIX 00BEKTOB.

Benrneie mpaBa MpUMEHUMBI K BellaM (MaTepUAEHBIM HOCHUTEIISIM),
TOT/Ia KaK MHTEIUICKTYaIbHBIC — K UJICaIbHBIM 00BEKTaM, BO3MOXHO, U CO-
€IMHCHHBIM C MAaTEpUANBHBIMH HOCHTEIIIMU. VIMeHHO Takas auddepeH-
[UAIHs WHTEIUICKTYAIBHBIX U BEITHBIX TPaB CICMYeT U3 CTPYKTYphI ['pax-
JIaHckoro kojekca P®. B nemom, B Poccuu co3nana mpaBoBast 6a3a, paspa-
0OTaHHAs C YYETOM ITOJIOKCHHUN OCHOBHBIX MEXTYHAPOJHBIX JOrOBOPOB, B
KOTOPBIX YYaCTBYET FOCYIApCTBO, YCTaHABIMBAIONIAS TIOPSJOK U CIIOCOOBI
MIPABOBOW 3alUTHl MHTEIUICKTYAJIBHBIX TpaB. CIOXKHOCTh 3aKITIOUACTCS B
TOM, YTO 32 MMOCJICIHUE BOCEMb JIET IPOM3OIILTH CYIICCTBEHHBIC U3MCHCHUS
B PETYJIMPOBAHUH BOIPOCOB IPABOBOM OXPaHBI U 3aIIUTHl UHTCILICKTYab-
HBIX TIpaB. B NeficTByrOMEM 3aKOHOMATENLCTBE HET OCTATOYHOH Ompee-
JICHHOCTH, OTCYTCTBYIOT UCTKUE W ONHO3HAYHBIC NEHUHHUIIMU TPABOBBIX
MOHATHI. Bee mepeyrncieHHoe B 3HAYUTENIFHON CTENCHU 3aTPYIHACT TpaK-
THUYECKOE TPHMEHEHHE 3aKOHOJATEIbHBIX ITOJIOKEHUH, TpeOyeT mocTpoe-
HUS OTHOIICHUH Ha WHBIX, OTJIMYHBIX OT TPAJAUIMOHHOTO IOIX0/a HaYaax,
Y KaK CJICACTBUEC JICTALHOIO U3yUCHUS.
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A. A. BOJIBIITAKOBA
WBaHoBCcKuii rocy1apCTBEHHBI YHUBEPCUTET

IIOHATHUE 1 BUbI BEIIIHBIX ITPAB

OnHUM U3 OCHOBHBIX HAa3HAUYEHUM TPaKJaHCKOTO IpaBa SBISETCA
pacripezienieHre UMYIIeCTBEeHHBIX 0Jar, To ecTh Benleld. CpelcTBOM TaKoro
pacrtipezenenus OyJeT SBISITHCS NPeI0CTaBlIeHne KOHKPETHBIM HHIUBHIAM
CyOBEKTHBHBIX NPaB Ha BEIH (BEIHbIE IIpaBa).

BemrHoe npaBo paccmarpuBaercsi Kak pa3HOBHIHOCTh CYOBEKTHBHO-
T'O TPasKAaHCKOro MpaBa WM 00ecriedeHHbIe 3aKOHOM BUJI U MEpa BO3MOXK-
HOT'O MOBEJICHUsI CyObeKTa B OTHOLIEHWH OIpejiesieHHoN Bem . OHO MOXeT
OBITh NPE/ICTABIEHO KaK a0COJIOTHOE BEIHOE MPaBO, B YAaCTHOCTH, IPaBO
COOCTBEHHOCTH WJIM KaK OrpaHHYEHHOE BEIHOE IIPaBo, KOTOPOE MPOU3BO/I-
HO OT IpaBa COOCTBEHHOCTH W CIIEAYET ero cyapde. DTO ompenelieHue,
OJTHOM CTOPOHBI, OXBATHIBAET BCE BU/IbI BEIIHBIX MPaB, a C IPYrOi CTOPOHBI,
JIOCTaTOYHO YETKO OTIPaHMYMBAET MX OT JIPYTUX CYOBEKTHBHBIX I'DakIaH-
CKUX IIPaB.

K BemHbIM mpaBaM OTHOCSTCS: BO-TIEPBHIX, IIPaBO COOCTBEHHOCTH
(manboriee mMMPOKOE MO 00BEMY NMPABOMOYHI BEIIHOE IIPaBO, MPEIOCTaB-
JIAIOIIee  YIPaBOMOUEHHOMY JIMIy MaKCUMaJIbHbIE BO3MOXHOCTH HCHOJb-
30BaHUS MPUHAIIEKALIETO €My HUMYIIECTBA); BO-BTOPBIX, OrpaHHMYCHHBIE
BEIIHbIE NpaBa, MepeYeHb KOTOpbIX omnpereneH B cratee 216 T'K PO. Ilo-
CIEeJHUE CBSA3AaHBI C UCIONBb30BAHUEM UYXKUX 3EMENBHBIX YYacTKOB U ApY-
I'MX OOBEKTOB HEIBM)KMMOCTH, B CHIIy Yero MOAJEXaT rocyAapCTBEHHON
perucTpanyy (MpaBo IMOKU3HEHHOT'O HACIEAYEMOTrO BIIaJICHUS! 3€MeJIbHBIM
YYacTKOM, MNpaBO MOCTOSTHHOr0(OECCPOYHOro) MOJIH30BaHMS 3E€MEJbHBIM
Y4aCTKOM, CEPBUTYTHI, IIPABO XO3HCTBEHHOI'O BEJIEHUS U MPAaBO OIEpPaTHB-
HOT'O yrpasiieHust UMymiecTBoM. CIIOPHBIM B JIOKTPUHE SIBJISIETCSL BOIIPOC 00
OTHECEHHW!U K OrpaHHUYCHHBIM BEIIHBIM IIpaBaM IIpaBa 4JIEHOB CEMbU COOCT-
BEHHMKA KMJIOTO ITOMEUIEHHUS MOJIb30BaThCA U MPOXKUBATh B HEM IO COTJa-
eHuto ¢ coocrBeHHUKOM. [lomaraem, 4To mpaBoBasi IpPUPOAA TAKOTO MpaBa
JISKUT B IJIOCKOCTH BEIIHBIX NPaB ¥ CPOJHU KOHCTPYKIIUU PUMCKOIO IIpaBa
y3ydpykra.

B ycnoBusix pedopmupoBanus ['pakmaHckoro kogekca P®D Bumsr
BEIIHBIX NPaB MOJUIEKAT MOJAEPHU3AIMH, KOTOpas CBsI3aHa C MEPEOLCHKON
paHee M3BECTHBIX B OTEUECTBEHHOM 3aKOHOJATENILCTBE IIpaBa 3aCTPOMKH,
OTJENIBHBIX BUJOB CEPBUTYTOB, 3aJIOTOBBIX NpaB U T.A. Bce onu mpeanona-
rafoT HaJW4YKe OOIIero Mpru3HaKa — MpaBa Ha BELIH.
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W. B. TAJIAMBA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

OT'OBOPKH, OITUCKHA N OITEYATKHU KAK PASHOBUJIHOCTbH
CYHIECTBEHHOI'O 3ABJIY KJIEHUSA

Oo6nHoBnenHslit ['paxknanckuii kogeke PO B cr. 178 conepkut ocHo-
BaHMe JUIsl TIPU3HAHMS CHIENKU HEAEHCTBUTEIBHON BCIIEICTBHE CYIIECTBEH-
HOTO 3a0yXXIEHHS OJHOM M3 CTOPOH. 3aKOHOJAATENh YKa3bIBaeT, YTO 3a-
ONMy)XJEHHE NpeAIoaaraeTcs JOCTaTOYHO CYIIECTBEHHBIM, €CIIM CTOpPOHA
JIOIYCTHJIa OYEBUJIHBIE OTOBOPKY, ONUCKY, OTIEYaTKy H T.II.

Yka3zaHHOW HOPMOW HE PacKpHIBAETCs ITOHSATHE OTOBOPKH, OIHMCKU U
orredatkn. B O630pe BAC, yrBepkaeHHOM MHQOpManMoHHBIM MHCEMOM
Ne 162 30.01.2014, cyn omepupoBai IMOHATUEM «TEXHUYECKAs OIIMOKA»
TIPY TPU3HAHUM C/AENKH HEJEHCTBUTENLHOM, OTHAKO HUKAKOTO COOTHOLIE-
HUSI C TEPMUHOM OIleuaTKa He MPOU3BEIL.

[o HameMy MHEHHIO IO/l OMMCKOW U OIEYaTKOW CIIeAyeT MOHUMATh
MEXaHWYECKHE OMIMOKH COOTBETCTBEHHO IMPU PYKOIMCHOM JINOO TIe4aTHOM
BBIDR)KEHUH B BOCIIPOM3BEACHHM TEKCTa, KOTAa MPOIYCKAIOTCS HY)KHBIE
OYKBBI WJIM MX MEPECTABISIOTCS MeCTaMU. UTO KacaeTcss OrOBOPKH, TO MO
9THM TEPMHUHOM, TIPEXJE BCEro, MOHMMAETCsl OMMOOYHOE BOCHPOU3BE/Ie-
HHE CJIOB U BBIPKEHHH.

ITpu atom ct. 178 I'paxkmanckoro koaekca P® npumMensierca B coBo-
KYITHOCTH C II. 5 yKa3aHHOW HOpPMBI. B cirydasix HECOOJIIO/IeHNS] OCHOBHBIX
MIPUHIMIIOB T'Pa)XTaHCKOTO 000poTa 3a0y’KAaBIIAsCs CTOPOHA JIMIIAETCS
TpaBa Ha 3aI|Ty, a Cy/ NpU3HaeT 320y /IeHne HE IMEBIIUM MECTa.

Ha npaxTrke cnopoB, CBS3aHHBIX C OUEBHIHBIMH OrOBOPKaMH, OIH-
CKaMH M OIleYaTKaMH, OIPEJEICHHO MaJIo B CHIIy CIIeNU(UIHOCTH OCHOBA-
HUSI IPU3HAHUS CAENIKH HEeJIeHCTBUTELHOM.

Kpome Toro, npuMeHeHre MoJI0KEHHs, 3aKpEeIyIeHHOTo B moam. 1 1.
2 cr. 178 I'paxxnanckoro xojekca P®, x mpeanpuHUMAaTEIbCKUM OTHOLIE-
HUSM OyJeT HOCHUTh MCKIIOUMTENBHBIN XapaKkTep BCIEJCTBHE CAMOW CyTH
TIPEANPUHIMATEIBCKOH JIEITEIbHOCTH, OCHOBAaHHOM TIpEXJe BCEro Ha
MIPEANPUHIMATEIBCKOM PHCKE.

Takum oOpazoM, KaTeropusi CyHIECTBEHHOTO 3a0dyXIEHHUsS C ode-
BUHBIMH OI'OBOPKAaMH, ONMCKaMH, OIEYaTKaMH | T.II. TpeOyeT Oosee KOH-
KPETHOTO YPEryJIMpOBaHUs, OJHAKO Ha IPAKTUKE BCTPEYAETCS JOBOJIBLHO
peaxo.
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I1. 1O. TAHI'YPA
MBaHOBCKUI TOCYIapCTBEHHBIN YHUBEPCUTET

HNCKIIIOYUTEJIBHOE ITPABO HA PE3YJIBTATBI
UHTEJUIEKTYAJIbHOM JEATEJbHOCTH U CPEJICTBA
NHIANBUAYAJIN3AIIUU: HOHATUE U COOEP)KAHUE

[lpn BceM yBakeHMM M BHUMAaHWHM K JMYHBIM HEMMYIIECTBEHHBIM
npaBaM Co37aTesied MHTEUIEKTYaJbHBIX MPOIYKTOB HEOOXOIMMO SICHO
MIPE/ICTaBIATh, YTO BCS OOJIACTh TpaB HA PE3YNIbTaThl MHTEIUIEKTYaJILHON
JIeITeIFHOCTH M CPElCTBa WHIMBHIyaJIM3allMd BO3HHUKIIA KakK ocolas |
CJIOKHasl 00JIacTh YaCTHOTO MpaBa, NPEXAE BCEro, paad 3alldThl UMEHHO
UMYILIECTBEHHBIX WX MHTEpPecOB. VIHTEIIEeKTyaJbHBIE IIpaBa CIIOCOOHBI
o0ecreunTh WHTEPEChl CYOBEKTOB TI'pakJaHCKOrO ITpaBa, NPEkKAE BCETo,
MOTOMY, YTO TJIaBHOE U3 HUX — MCKIIOUMUTENIBHOE MPaBO — SBIAETCA UMY-
IIIECTBEHHBIM IPaBOM U B 3TOM KaueCTBE CIY)KHT 00BEKTOM I'pakJIaHCKOTO
000pOTa U MOKET TOJIHOCTBIO WIIM B YaCTH NPHHAUIEKATh IIpaBooOIaiaTe-
JIIM, HE SIBJISIIOLIUMCS CO3/IaTeNIeM MHTEIUIEKTYalbHOI O MPOIYKTA.

HcknrounTenpHble MpaBa HAa Pe3YyJIbTaThl MHTEIIEKTYaJIbHOW Jes-
TENILHOCTH U CpPE/CTBAa MHAWBUAYAIM3ALMH MPEICTABIAIOT CO00i cyOBek-
TUBHBIE T'PaXJaHCKHE NpaBa, KOTOPbIe MMEIOT SKOHOMUYECKoe (MMYIIecT-
BEHHOE) COZIepIKaHue, UTo MpsAMO 3akperuieHo B cr. 1226 'K PD, u nomyc-
KarT Tmepexon (Iepeaady) OT OJHOro juna K apyromy (m. 4 cr. 129 TK
P®). 3To nMymiecTBEHHOE NMPABO MMOI00HO MPaBy COOCTBEHHOCTH CUMTAET-
cs1 aOCOJIIOTHBIM, OJIHAKO OTJIMYAETCSl TEM, YTO He IpearnoiaraeT KOHKpeT-
HOHM yCTOHYMBOM CBSI3U MEXIY JIByMSI CYOBEKTaMH, CIY>KUT IJIsi 000co0Ite-
HUS pe3yJIbTaTa TBOPUECKOH AEsSTETLHOCTH B IPaXKJaHCKOM 000pOoTe.

HckmounTenbHbIe MpaBa UMEIOT CHEeNU(HUIECKOe coliepykaHue, 00y-
CJIOBJIECHHOE CBOWCTBAMH MX OOBEKTOB. Tak Kak Henmb3sl (pu3nuecku odia-
JlaTh MHTEJUIEKTYyaJbHBIM INPOAYKTOM, B CHJIy €0 HEOIPaHHYEHHOCTH B
MIPOCTPAHCTBE, MPABOMOYHE BIIaJIeHHs OTCYyTCTBYeT. OOBEKT MaTepHalibHO-
IO MHPa MOXKET ITPUMEHSATHCS B OIPE/IEIEHHBIH MOMEHT TOJIBKO OJTHUM JIH-
LIOM WJIM OIIpeJIeNIeHHBIM KpyroM Jul. HemarepuanbHbIN ke 00beKT MOXKET
OJTHOBPEMEHHO OBITh MCITOJIb30BaH HECKOIBKUMH JINI[AMHU, B 3TOM COCTOUT
cnenugUIHOCTh IPABOMOYMS TTO0JIb30BaHUs. BaxkHBIM oTiimumeM oOiagaer
U MPaBOMOUYUE PACHOPSHKEHUS UCKIIOUUTENBHBIM NpaBoM. [laHHOE TpaBo-
MOYHE MOpa3yMeBaeT BO3ZMOXKHOCTh Mepesiadud 00beKTa IS UCIOIb30Ba-
HUS HE OJJHOMY JIMIY, & OJJHOBPEMEHHO HECKOJIBKUM JIMLIAM.
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JI. A.TPAYEBA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

COBPEMEHHBIE INIOJAXOAbI K HOPMATUBHOMY
3AKPEIVIEHUIO TIPUHIIUTIA NCUEPITIAHUSA ITPAB

BriOpanHas Tema fokiasa o0yciioBiieHa HEYKIOHHO BO3pacTaroiei
pONBI0 OOBEKTOB HMHTEIUIEKTYaJIbHOH COOCTBEHHOCTH B 3KOHOMHYECKOM
Pa3BUTHH TOCYJAPCTB Ha COBPEMEHHOM 3Tare. JIro0oii HallMOHANBHBINA 3a-
KOHOJIaTeNNb 3aMHTEPECOBAaH B CO3JIaHUM MaKCHMAIIbHBIX YCIOBHH OXpaHbBI
00BEKTOB MHTEIJUIEKTYaJIbHOM AESTEIHHOCTH U 3aKPEIIEHHH ONTHMAalIbHBIX
BO3MOXKHOCTEH UIsl y4acTusi B TPaKJaHCKOM 000poTe 3a MX MpaBooliaja-
tensmu. OHUM U3 HanOosee S3(PEKTUBHBIX HHCTPYMEHTOB B 3TOM CHUTYya-
LIUH CIY)KAT MHCTUTYT UCUEPIIaHUS UCKITIOUUTEIHHBIX MPAaB.

B noxmage paccMOTpeHBl OCHOBHBIE MPUHIMIBI MCYEPIAHHS HC-
KJIFOUUTENBHBIX TPaB, W3BECTHBIE HAayKe M IPAKTHKE,— HAI[MOHAJIBHBIA U
MEXIyHapoaHbIH. Ecian mpu HanMoOHAaIbHOM NPHHLUIE HCUYEpHaHHs HC-
KJIFOUUTENIbHBIE NTPaBa Ha 00BEKT MHTEUIEKTYaJIbHOH COOCTBEHHOCTH IpH-
3HAIOTCSl UCYEPITAHHBIMHU TIOCJIE BBE/ICHUS €r0 Ha TEPPUTOPHH KOHKPETHOT O
roCcyZapcTBa, TO BO BTOPOM CIly4ae MECTO IEepBOHAYAILHOTO BBEICHHS B
000pOT HE MMEET 3HAYEHMs: JOCTATOYHO JIMIIb CamMoro (akra BBEICHUS
00BEKTa B TpaxIaHCKHUI 00OPOT.

[orpannyHoe mosoXeHHe 3aHUMAET PErMOHANBHBIN NPUHIINI, JeH-
CTBYIOIUH ISl HECKOJIBKMX TOCYJApCTB, KOTOPBIE 3aKIIOYAIOT MEXIy CO-
60ii coorBerctBytonmii gorosop (NAFTA wu T.m.) wiam BXOAAT B COCTaB
Ha/IHAIMOHAJILHOTO OOBEMHEHHS C EIUHBIM JUISl BCEX YYaCTHUKOB PETYIIH-
poBanuem 1o psaay BompocoB (EC u np.). B manHOM cinydae [uis cTpaH-
YYaCTHHII TaKUX JIOTOBOPOB MM OOBEIUHEHWH YCTAHOBJIEHHBIH MPHUHIIMII
ncyeprnanus Oy/eT JelCTBOBAaTh KaK HAIMOHAIBHBIM, IS BCEX NPYTHX Io-
CyJapCTB — KaK pEerHOHAIbHBIN.

B Poccumn HOpMaTHBHO YCTaHOBIIEH HAI[MOHAIBHBIA MPHUHIMIT HC-
YepraHus MCKIIOUUTENbHBIX TpaB (cM.cT. 1272, 1325, m. 6 cr. 1359, cr.
1487 I'K P®). OgnHako B JOMOTHEHUE K HAIMOHAIEHOMY TIPUHIIUITY UCUEp-
naHus Ha TeppuTopun Poccuy, kak crtpaHbl-ydacTHHIB EBpasuiickoro sxo-
HOMHYECKOTO CO03a, JIEWCTBYET M MEXPETHOHAIBHBIA MPUHLMI, HTpUMe-
HSIEMBII MEXly CTpaHaMH-4ieHaMu gaHHoro Coro3a.

B nocriennee BpeMsi B HayKe M Ha NPAKTHKE BEAYTCS aKTUBHBIE JIMC-
KYCCHH II0 TIOBOJly BO3SMOXKHOCTH BBeJieHUsSI B Poccyu [uist OTIENbHBIX 00b-
€KTOB MEXKAYHApPOJHOIO NPHUHIMIIA MCYEPHaHMsl WUCKIIOYHUTENBHBIX MpaB,
KOTOpBIE, OJJTHAKO, TPEOYIOT yueTa MHEHHS ITpaBoolIagaTeneii.
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O.B.I'YCEBA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

IIPABOBOE PET'YJIMPOBAHUE BO3ME3/IHOI'O OKA3AHUSA
IOPUJNYECKUX YCIYT

BeiOpaHHas TemMa wHCCleOBaHHMS B HACTOSIIEE BpEMsl SIBISIETCS
BECbMa aKTyaJIbHOM W TIPEJCTaBIISIET 3HAYMTENBLHBI MHTEpEC BOIPOC 00
OKa3aHWH KBAJTH(UIIMPOBAHHON IOPUIUYECKOM MTOMOIIM U TPABOBBIX YCIYT.
AHanu3 NpaBoBbBIX MOJIOKEHHUH TO3BOJISIET CETIaTh BBHIBOJ O HEpaBHO3HAY-
HOCTH YKa3aHHBIX TOHSITHHA WM TIO3BOJIAECT OMPEACIHUThH JUIIb IOAXOIBI K
PACKPBITHIO COACPIKAHUS TAHHBIX ITOHATHUIH.

IOpunnyeckue ycinyrn — mOHATHE B HEKOTOPOW CTENEHU Heolpee-
nenHoe. HecMOTpst Ha TO, YTO TEPMHH «IOPHIMNYECKAst TIOMOIIBY JIOCTATOY-
HO YacTO YIIOMUHAETCs B 3aKOHOJATENIbCTBE, TAK U B HAYYHOH JIMTEpaTy-
pe», B HacCTosIIee BpeMs ONpeJelieHHe TOHITUS KIOPUANYECcKasi IIOMOIIb)
He pa3paboTaHo, TaK K€ KaK W OTCYTCTBYET MOHITHE IOPHIMYECKas WU
MIpaBOBask yCIyray.

[TyOnu4HBIA 37EMEHT B NPaBOBOM PETYJIMPOBAHHU FOPHINYECKOMN
TIOMOIIIX OIPEEISIET €€ 0COOYIO POJIb U OJJHOBPEMEHHO OCHOBY IPABOBOTO
pErylupoBaHus U MOpsIKa ee oKa3aHus. B HacTosiee BpeMsi HOPMaTHBHO
B KayecTBe KBaJM(UIMPOBAHHOW IOPUAMYECKOW ITOMOIIM OIpPEIEIsIeTCs
JIMIIb aJBOKaTckas JnestenbHocTh. DenepanbHbiii 3akoH oT 31.05.2002
Ne 63-®3 «O0 afBOKAaTCKOH JEATENLHOCTH M aBOKaType B PD» Takke He
JleflaeT pa3rpaHUyueHus] MOHATHH IOPUIMYECKOH MOMOIIM U TPaBOBBIX YC-
JIYT, a CYUTAET UX JIK0O0, O KpaliHel Mepe, paBHO3HAYHBIMU JIMOO OTHOCHUT
IOPUAMYECKYIO TOMOIIb K yCIIyraM IpaBoBOro xapakrepa. I1pu Beeid 6iu3o-
CTH JIAaHHBIX TIOHSATHI NPAaBOBON MHCTHUTYT FOPHUIMYCCKON MTOMOIIM OTIHYA-
€Tcsl OT NMPABOBOTO MHCTHUTYTA Opuaudeckux yciayr. OHM 00a 3aHUMaloT
3HAYMMOE MECTO B PETYJIMPOBAHMM OOIIECTBEHHBIX OTHOLIEHWH, OIHAKO
pa3nyHbI MO0 CBOEH MpaBOBOM Mpupojie. B oTnuune OT 10pUAUYECKON Mo-
MOIIIY, I7Ie OJHUM M3 CIELHAIbHBIX CYOBEKTOB SIBJISIETCS a/IBOKAT, IOPHIN-
YeCKHe YCIIyTH MOT'YT OKa3bIBaTh JIHIA, UMEIOINE HEOOXOMMbIe 3HAHHS B
o0JlacTy rpasa u He 00IajIafolIe CTaTycoM a/IBOKaTa.

Heobxonnma Teopernueckas W NMpakTHUeCcKas pa3padoTKa MOHSITUH
CIOpUIMYECKAs] TIOMOIIbY, «IOPUAHMICCKHE YCIYTH», IPABOBBIC YCIYTHY.
Crnenyer Ha OCHOBE JEMCTBYIOIMX HOPM IpaBa U CIOXKHUBIIEHCS MpaBo-
MIPUMEHUTENBHON TPAKTUKH YIIIYOUTh NPE/CTaBICHUs 00 yciyre Kak cre-
mrdraeckoM 00bEeKTe IPaskAaHCKOro IpaBa M Ha UX OCHOBE OIPEIEIIHTh, B
YEeM COCTOUT crenn(rKa IOPUANIECKUX YCITYT.
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E. JI. JEHUCOBA
WBaHoBCcKuil rocy1apCTBEHHBIA YHUBEPCUTET

MPUHIIAI HENPUKOCHOBEHHOCTHU YACTHOM
COBCTBEHHOCTHU U ITPABOBBIE CPEJCTBA
ET'O OBECIIEYEHUA

[IpaBoBas mpupona NPUHIMNA HEPUKOCHOBEHHOCTH YaCTHOW c00-
CTBEHHOCTH, €r0 COJEpXaHWE M 3HA4YCHUE INPENONpPEAECNsIOT IPaBOBbIE
CpeacTBa ero ooecreueHusl.

ConeprkaHue MPUHIMIA HENPUKOCHOBEHHOCTH YacTHOH COOCTBEH-
HOCTH ITOHMMaeTcd HeofHo3HauHo. B KoHcTutynuu rosopurcs o ToM, 4TO
MIPaBO YaCTHOW COOCTBEHHOCTH OXPAHSIETCsl 3aKOHOM, HO HHYEro He rOBO-
putcs o €€ HeMpUKOCHOBEHHOCTH. O/1IHAKO B HEKOTOpBIX IlocTaHOBIEHUIX
KoHcTuTymmoHHoro cyfa 3TOT NPUHLUI HAa3bIBA€TCAd B Ka4e€CTBE rapaHTUU
npaBa COOCTBEHHOCTH BO BCEX €€ cocTaBisIOMMX. Takum o0pazoM, B poc-
CHICKOM 3aKOHOJIaTEeNIbCTBE MPHHIIUIT HETIPUKOCHOBEHHOCTH YacTHOW COO-
CTBEHHOCTHU SIBJISIETCS] KOHCTUTYI[MOHHBIM M 3aHMMAaeT Ba)kKHOE MOJOXKEHUE
B cucTeMe 4acTHOro npasa. OH HampaBiieH Ha oOecrieueHne CTaObMIIbHOCTH
OTHOIIEHUH COOCTBEHHOCTH, COCTABJISIIOLINX OCHOBY HOPMaJILHOTO MM YIIIe-
CTBEHHOT'0 000poTa.

MHorue npaBoBbIE HOPMBI HalpaBlI€Hbl Ha 3alUTy MPUHIUNA He-
MIPUKOCHOBEHHOCTH YacCTHOH COOCTBEHHOCTH. DTH HOPMBI TapaHTHUPYIOT
BO3MO)KHOCTH COOCTBEHHHKAaM B IOJHOW Mepe (II0 CBOEMY YCMOTPEHHIO,
CBOEH BIIACTBIO M B CBOEM HHTEPECE) OCYIIECTBIIATH CBOM MPABOMOYHS 10
BJIAICHUIO, TIOJIB30BAHUIO U PACTIOPSDKEHUIO MIPUHAJISKAIM My UMYIIe-
CTBOM.

[TpuHIMTT HENPUKOCHOBEHHOCTH YacTHOW COOCTBEHHOCTH HAXOJMT-
csl B OIPEAETICHHOM HOPMAaTHBHO-IIPABOBOM COOTHOIIEHUM C MHCTUTYTaMHU
OIpaHMYEHUs] ¥ TPEKpalleHHs IIpaBa COOCTBEHHOCTH. DTO MPOSBISIETCS B
TOM, 4TO, Bo-nepBbIX, ' K P ycTanaBmuBaer ncuepnbIBaIOIUN NEpEeYeHb
OCHOBaHMH NpEKpalleHus MpaBa COOCTBEHHOCTH ITOMHMO BOJIM COOCTBEH-
HUKa. Bo-BTOpBIX, J11000€ OrpaHWYEHHE JOJHDKHO OTBEYaTh HPHHIUIIAM
CTpaBeUIMBOCTH, COPa3MEPHOCTH, 3aKOHHOCTH M JOJDKHO OBITH 00YCIOB-
JIeHO 00BbEKTUBHBIMH IPUUMHAMU. BMecTe ¢ TeM rmpo0iieMbl, BO3HUKAIOLIHE
B cyneOHOI M MHOW NMpaBONPUMEHHUTENHEHON MPAKTHKE 10 BOIpPOCaM BMe-
IIaTeNbCTBA TOCYJapCTBa B MPAaBO Ha YAaCTHYIO COOCTBEHHOCTh IpaXKIaH U
OpraHM3alfi, CBHAETEIbCTBYIOT 00 aKTYaJIbHOCTH 3TOM TEMaTHKH.
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M. O. 3BE3JIMHA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

UHCTUTYT 3ACTPOMKH B PUMCKOM ITPABE
U POCCHUICKOM 3AKOHOJATEJILCTBE.
PEHENINUA U TPAHCO®OPMAIIUSA

Ceronusi, B repuoji pa3BuTtusi B Poccum 4acTHOW cOOCTBEHHOCTH U
YaCTHOT'O 3€MJIETIOIb30BaHMs, BOIPOC O Pa3BUTHH M COBEPIICHCTBOBAHHU
BEIIHBIX NIPaB HA YY)XKYIO 3EMJIIO CTAHOBUTCS BCE O0JIee aKTyaIbHBIM.

3. H. HyraeBa ormeuaer, 4to B 3akoHojaatenbcTBe Poccuiickonn de-
Jiepaliiil He CYIIECTBYET TaKOT'O CaMOCTOSITEIBHOTO OrPaHUYEHHOIO BElll-
HOTO TpaBa, Kak IpaBo 3acTpoiku. OHO COCTaBISIET MPAaBOMOYHE JPYTHX
BEIIHBIX TpaB: MPaBO MOKU3HEHHOI'O HACJIEIyeMOro BIaJEHUS M IIPaBO
MIOCTOSITHHOT'O OECCPOYHOr0 MOJB30BAHUS 3€MENBHBIM y4acTKoM. TeM He
MeHee, ObLT pa3paboTaH mpoekT denepanpHoro 3akoHa Ne 47538-6 «O BHe-
CeHMH M3MEHEHWH B YacTH NEPBYIO, BTOPYIO, TPEThIO M YETBEPTYIO [ paxk-
JlaHCKoro kKozexca Poccuiickoit denepanui, a Takke B OTAEIbHBIE 3aKOHO-
narenbHble akThl Poccuiickoit @enepanmuy» (nanee — IIpoekr), B KoTopom
TIPE/ICTaBJICHHAs] MOJENb MpaBa 3aCTPOHKH OTIMYAETCS] OT KIJIACCHYECKOH
PUMCKOM.

CorocraBiieHHEe Pa3jIMYHBIX COCTABIISIOIIMX TIpaBa cynephHUIus
PUMCKOro nepuoja U MOJEIH MpaBa 3acTpOoKH, peacTaBaeHHol B IIpoek-
Te, TOBOPHUT 00 MX HECXOXKECTH JaXK€ B OCHOBHBIX XapaKTEPUCTUKAX MHCTH-
TyTa, TaKMX KakK FOpUIMYecKas cyap0a 3eMeNbHOr0 yJacTKa M CTPOCHHS,
MIPaBOBOE ITOJIOKEHUE YYaCTHUKOB OTHOLIEHHH cymnepduuus u ap. OgHako
HMMEIOT MECTO M OOIIMe YepThl ABYX MOJENEH, B YHCIle KOTOPHIX Oeccpou-
HBII XapakTep OTHOIIEHWH 3acCTpOWIIMKA W COOCTBEHHHKA (€CIM MHOE He
MIPEyCMOTPEHO B 3aKOHE JINOO B JOTrOBOpE), 000POTOCIOCOOHOCTH CyTep-
(unus, HeKOTOpbIe OCHOBAHUS MPEKPAIEHUs ITpaBa 3acTPOUKHU | Jp.

Hecomuenno, Poccun HeoOXomumo OpaTh Ha BOOPYXEHHE OIIBIT
PUMCKHX FOPHCTOB, YTOOBI COBEPIIEHCTBOBATH MIPABOBBIE MHCTUTYTHI, OIO-
cpeaymonme o0opoT 3emMilM, a UMEeHHO — cynepduimid. Ho, mo MHeHuto
E. A. Cyxanosa u JI. JI. KojaHoBa, coBpeMEeHHOE 3aKOHOIATEILCTBO Poc-
CHH HE MOXKET HaNpsIMYIO OCHOBBIBATHCSl HA MHCTUTYTaX PUMCKOIO YaCTHO-
ro mpaBa, H0O caMa SKOHOMUYECKasl OpraHu3alys OOIIeCTBa HEHM3MEPHMO
ycaoxxuuiack. OJHaKo TpH yMeENoi TpaHC(hOpMaIMU U TOCIIeJ0BaTENbHON
aJlanTalliy [IpaBa 3aCTPOHKH 3eMEJIFHOT0 y4acTKa K POCCHUICKOM NPpaBoOBOM
JIeWCTBUTEIILHOCTH, HECOMHEHHO, YAACTCs MOJHATH IPaBOBHIE OTHOIICHHS
JTAHHOM c(hepbl Ha HOBEIA YPOBECHB.
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E. B. KAIIOUEH
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

BMEIIATEJIbBCTBO 'OCYJAPCTBA B PASBBUTHUE COEPBI
YCIYT': IPUYUHBI U IIEJIN

Ha coBpeMenHOM 3Tame pa3BuTHs cepa YCIyT SBISCTCA OTHHM H3
HauOO0JIee BAKHBIX CEKTOPOB HE TOJIEKO HAIIMOHALHON, HO U MHPOBOM 3KO-
HOMUKH, €€ Pa3BUTHUEC SBJISICTCS OJHUM M3 MPHOPUTETHBIX HATPABJICHUHA TIO-
JIUTHKA MHOTUX DPa3BHBAIOIIUXCS W Pa3BUTBIX TOCYIAPCTB, B CBS3H C YEM
TOCY/apCTBO TPOSBISIET OCOOBI WHTEpec K (DYHKIIMOHUPOBAHUIO JTAHHOM
cephl, BO3ACHCTBYS Ha HEe ONMPEACICHHBIMY CIIOCOOAMH U MHCTPYMEHTAMHU.

[IpuunHbl, 00yCIOBUBIIME HEOOXOAMMOCTh TAKOT'O BMEIIATEIHCTBA
B cdepy yCIyr, pa3auyHbl. B KauecTBEe TaKOBBIX CIICAYET BBIIACIHTH. BO-
MIEPBEIX, qUcOalaHC B Pa3BUTHU Pa3IMYHBIX BHUIOB yciyr. Hampumep, Ta-
KOM BHJ yCITyT, KaK MEIUITMHCKHE, 10 CPABHEHHUIO C YCIYTaMU TYPUCTHYEC-
CKUMH, OOBEKTHBHO TPEOYIOT TOCYAapCTBEHHOIO BMEIIATENILCTBA, II0-
CKOJIBKY TIEPEBOJ] TAKUX YCIYT Ha CYry0O PHIHOYHBIC OTHOIICHHUS 3aTPYI-
HUT JOCTYI K HUM 3HAYUTEIHHON YacTH HAaCEICHUs. BO-BTOPBIX, PsIT YCIIVT,
HATIIpUMeEp, JKAITHITHO-KOMMYHAIIEHBIC YCIIYTH, HTPAIOT OTPOMHYIO POJIb B
o0ecrieyeHN HOPMaJIbHBIX YCIIOBHIA JKU3HEICSITEIBHOCTH JIFOJICH, TO3TOMY
3JIeCh TOCYIAapCTBO SIBJIICTCSI €CTECTBEHHBIM MOHOIIOJIMCTOM. B-TpeThux,
cocrosiHUE c(hephbl YCIyr B KOHKPETHOM TOCYIapCTBE BHICTYIACT IMOKa3aTe-
JIEM COIMAIbHO-3KOHOMHUYECKOTO OJIarOCOCTOSHUS HAIlMd Ha MHPOBOM
YpOBHE.

Cpenu BaxKHEHIIMX IIeJIe TOCYIapCTBEHHOI'O BMEIIATEIBCTBA B
chepy yCIyr MOKHO BBIICITUTH: CTUMYJIUPOBAHUE Pa3BUTHS MPEIIPUHUMA-
TENBCTBA B chepe yCIAYyr, B TOM YHUCIE MAJOro OU3Heca; 00ecreueHUe OI-
TUMAJIBHOTO COOTHOIIIEHUS YaCTHOTO U OOIIIECTBEHHOTO CEKTOPOB B JAHHOU
chepe; HapamMBaHHWE SKCIIOPTHOrO IMOTEHIMANA TOCYAApCTBA; CO3JaHUC
YCIIOBHI JUTsI TOOPOCOBECTHOW KOHKYPEHIIMHM Ha PBIHKE yCIyT; obecrede-
HUE HOPMAJBHBIX YCIIOBHI B HAHOOJIEe BaXXHBIX cepax KU3HEHAEATEIEHO-
CTH JIOAEH.

OIHAaKO cleyeT OTMETUTh, YTO B KaXJIOM KOHKPETHOM CiIydae, pe-
TYJIHPYIOIIEe BIMSHUE TOCYIApCTBA HAa pa3BUTHE C(Epbl YCIyr OHKHO
UMETh ONPEICICHHBIC MPEJEIbl, MOCKOIBKY HEIOCTaTOYHAs Mepa TaKOro
BO3JICHCTBUS CTABUT B YIIEMJICHHOE TMOJOXCHUE YA3BHMEBIC CIIOM Hacese-
HUS, TIPErpakaasi UM JIOCTYT K )KU3HEHHO BaYKHBIM BUIaM yciyr. Upesmep-
HOE JX€ TOCYIapCTBEHHOE BMEIIATEIBCTBO ITOPOXKIACT, NCPUIUT, PACTy-
Y0 HEXBATKY (PMHAHCOBBIX CPEJICTB Y TOCYIAPCTRA.
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E. 0. KAPHEEBA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

MOHSTHUE U BUJIbI 3ABEIIATEJIbHBIX PACIIOPSI)KEHU

[IpencraBuTenM COBpEMEHHOW IOPHIUYECKON HAYKH TpPUAEP’KHBA-
I0TCSI MHEHHUSI O CJIO)KHOW CTPYKType 3aBEIaHHs, COCTOSIIEro M3 OTAENb-
HBIX pacnopsbkeHuid Hacienonarens. OTCIOAa CIEAYeT, YTO B IOPUANIECKON
JIOKTpPUHE U JIEWCTBYIOIIEM 3aKOHOJATENILCTBE CONEPXKAHUE TOHATHS «3a-
BEIIaHWe» IIHpe, YeM IOHSATHS «3aBellaTeNbHOe pacnopspkeHue». Ha sto
YKa3bIBaeT U TO, YTO 3aBEIIAHWE MOXKET COJEep)KaTh B CBOEM TEKCTE He-
CKOJIbKO 3aBEIIATENbHBIX PAacloOpsHKeHUH, COCTABIISIONINX COJEpKaHUE 3a-
Bemanus. [locpencTBoM 3aBemaTeNbHBIX PACHOPSDKEHHH Haceqo1aTelb
BBIPA)KAET CBOM IMOXEJIAHUSI OTHOCUTEIBHO CYAbObI IPHUHAIIISIKAILETO EMY
MMYILECTBA TIOCIIE CBOEH CMEPTH, a TAKXKe MOPSIIKa ero UCIIoNb30BaHus. To
€CTh IO/l 3aBELIATENILHBIM PACIOPSHKEHUEM IOJPa3yMEBAETCsl KOHKPETHOE
BOJICU3BSIBIICHHE 3aBEIIATENs] OTHOCUTEIIFHO ITOPsIIKa WM Xapakrepa pac-
TIOPSDKEHUSI ITPUHAUISKAIIMM €My UMYIIECTBOM Ha CIIydail CBoei cMmepTw,
SIBJISIFOIIIEECS] COCTABHOM YaCThIO 3aBEIaHusl.

COrjacHO CYIIECTBYIOIIEH B TPaXKIAHCKOM TpaBe KIacCHUMUKAIMU
3aBellaHue SBIISETCS IMCHbMEHHOM CHENKOM, KoTopasl NOJKHa OBITH YIo-
cToBepeHa HoTapuycoMm. OHaKo, 3aBEllaHKe TpaB Ha JEHEXKHBIE CPEJICTBA,
HaXomsmmecs B OaHKe, MOXET OBITh YIOCTOBEPCHO CIIyXalluM OaHKa,
HMMEIOUIMM IIPaBO NPUHUMATh K HCIOJHEHHIO PaCIOpsDKEHMS! KIIMEHTa B
OTHOIIEHUH CPEJICTB, HAXOASAIINXCS Ha €ro CYETe.

3aKOHOATENBCTBO TOBOPUT O HEAOITYCTUMOCTH YCTAaHOBJICHHS 3a-
BEIIATEIbHBIX YCIOBUH, HO CYHIECTBYET HCKIIIOYEHHE M3 3TOro OOIIero
NpaBWJIa: TIOJHAa3HAYEeHHE HacleqHUKa, WK cyocTuTyms. B nanHOM ciy-
Yyae CyObEKTOM YCIIOBHOW CHENKH CTAHOBHUTCSI HE OCHOBHOH (TIepenoBoi), a
TOJIHA3HAYEHHBIN (3armacHoi, noacTaBHol) Hacneanuk. Hoswiit 'K coxpa-
HWJI ¥ TaKyl pa3HOBHIHOCTbH 3aBEIIATEIBHOIO PAcIOpsHKEHUs, KaK BO3JIO-
KEHHEe, CyTh KOTOPOro IO paHee JeHCTBOBaBIIEMY 3aKOHOJAATEIBCTBY CO-
CTOsUIa B BO3JIO)KEHHH Ha HACJIEJHUKOB IO 3aBEIIAHHIO NCTIOIHEHUS JIeHCT-
B, HAaNpaBJIEHHBIX HA OCYIIECTBJIEHHE KaKOH-THOO OOLIETIOIe3HON IIENH.
Taxxe, B coorBercTBUM co cT. 1137 I'K 3aBemiarens Takxke BIpaBe yCTaHO-
BUTH 3aBelIAaTeNbHBIN OTKa3 (yierat). 3aBeliaTenb BIpaBe BO3JIOKHUTH Ha
OJTHOTO WJIN HECKOJIbKMX HACJIEIHHKOB 10 3aBEHIaHUIO WM 10 3aKOHY HC-
TIOJTHEHHE 32 CYET HACIIEACTBa KaKOH-TM00 00S3aHHOCTH MMYIIECTBEHHOTO
XapaxkTepa B IOJb3Y OJHOIO WIM HECKOJBKHX JIMI (OTKa3omoirydyareneii),
KOTOpBIE ITPHOOPETAIOT TIPaBO TPeOOBATH UCIOIHEHHUS 3TON 00s3aHHOCTH.
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P. O. HEYAU
I'ponneHckuil rocynapcTBeHHBIN yHUBEpcUTeT uMeHn SIuku Kymanst

K BOITPOCY OB AKTYAJIBHBIX TPOBJIEMAX 3AIIIUTHI
ABTOPCKUX ITPAB B CETU UHTEPHET

B Hamre Bpems 3ammTa aBTOPCKUX MPAaB SBISCTCS OJHUM U3 CaMBIX
MIEPCIICKTUBHBIX HAMPABJICHUHA B O0JIACTH 3alIUTHI MH(DOPMAIUM U UHTEIN-
JIEKTYaJIbHOM cOOCTBeHHOCTH PecybOnuku benapycs.

B Hacrosimee BpeMs Ha 3aKOHOAATEILHOM YPOBHE HE YICTSIeTCS
0c000r0 BHUMaHWUSI K 3aIUTE aBTOPCKUX TpaB B MHTepHEeTE.

Ha naHHBII MOMEHT 3TO U SIBJISIETCS MPUUUHOM, W3-3a KOTOPOH BO3-
HUKAeT MHOXECTBO HAPYIICHUI aBTOPCKOTO MIPaBa.

HaunOompiryro 3HaYMMOCTh UMEIOT TPaXJIaHCKO-TIPABOBBIC CIIOCOOBI
3aIUTHl ABTOPCKUX TPAB B UHTEPHETE.

Nmeercst MHOXKeCTBO NOHATUH ceTn MIHTepHET. B mmpokoM cMeIcie,
HuTepHeT — 310 crcTeMa 00beTMHEHHBIX KOMITBIOTEPHBIX CUCTEM.

[Mpu pemennn mpobnemsl obecriedeHns MHPOPMaIMOHHON Oe3ormac-
HOCTH HYXHO PacCMOTPETh MEpHI TI0 MPAaBOBOMY PETyJIMPOBAHUIO HHQOP-
MAaIlHOHHBIX OTHOIIICHUY B UHTEPHETE.

Takum 00pa3oM, UCXOAS U3 CIOKUBIICHCS CUTYaIlMH, HEOOXOIIMO
MOHATh, YTO 3HaHWA 00 WH(OPMAIMOHHON Cpele JaBHO YXKE BBIILUIH U3
CTaJIu¥ KOHCTAaTHPOBaHUS (aKTOB. DTO B CBOIO OUEpeb TPEOYET MPUHSITHUS
B 3TOH 00JIACTH KOHKPETHBIX M HEOTIOXKHBIX Mep. [1o3ToMy cTOMT ocTpast
HEOOXOIUMOCTh B Pa3BUTUU U BHEJPCHUH HOBBIX — HETPAIUIIMOHHBIX CITO-
c000B 3((heKTUBHOW 3aIUTHl WHTCIUICKTYaIbHOW COOCTBEHHOCTH B HH-
(dopmarmoHHO# cpene. be3ycnoBHO, HE00XOMUMO OOPOTHCS M UCKOPCHATH
HECAHKIIMOHUPOBAHHOE KOMMPOBAHUE U HE3aKOHHBIN 00OPOT MHTEIUICKTY-
aJBbHOW COOCTBEHHOCTH B KHOEPIPOCTPAHCTBE, HO BMECTE C TEM 3TO HE
JIOJDKHO TMPEMSATCTBOBATh €CTECTBEHHOMY TPOIIECCY CO3JIaHUS U 3aKOHHOTO
000poTa 0OBEKTOB UHTEIUICKTYAILHON COOCTBEHHOCTH. MHTEIIIEKTyabHAS
COOCTBEHHOCTh B CETH, JTOJDKHA 00paliaThCs, oOecleunBas IpaBa aBTOpOB,
BeJIb OOJBITMHCTBO aBTOPOB CO3JIAIOT MX JTOCTHXKEHUS HE IIJISl TOrO, YTOOBI
3aTeM 3alIMIIaTh UX OT BCEX U BCS, a C TeM, YTOOBI HAUOOJIee TIOHO | MPO-
JIYKTHBHO PEali30BaTh CBOU PaBa aBTOPOB Ha HUX.
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A. JI. CMUPHOBA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

MPABOBOU PEJKMM UMYIIECTBA CYIIPYI'OB:
IIOHATHUE U BUbI

OO01mas coOOCTBEHHOCTh CYNPYTOB SIBIISIETCS] PA3HOBUIHOCTBIO MX CO-
BMECTHOH cOOCTBEHHOCTH. J[aHHbBIE OTHOIIEHHS PETJIAMEHTHPYIOTCS C TO-
Momrsto CemeltHoro Kogexca PD, a Tak ke psna cratbeil ['paxnaHckoro
Konekca P®. Tak, B crathe 256 'K P® coBMecTHast cOOCTBEHHOCTH CYIpy-
TOB OIpe/eNseTcs Kak MMYIIECTBO, HAXKUTOE BO BpeMs Opaka, IpH STOM He
nMeeT 3HayeHHe, Kak ObUIO JaHHOE MMYIIECTBO MpUOOpeTeHo: Ha 0e3B03-
ME3IHBIX MM BO3ME3IHBIX Hayasax.

Hopw™mel, ompexnensioniye NpaBOBOH DPEXHUM HMYILIECTBA CYNPYTOB
OCHOBBIBAIOTCS MCKJIIOYHTENILHO Ha JMUCIIO3UTHBHBIX Hadanax. Takum obpa-
30M, JIMIIa, BCTYIAIOIIUE B OpaK B IpaBe CaMOCTOSITEIBHO BHIOUPATH PEXKUM
00IIlero MMyINEecTBa: 3aKOHHBIHM, MO0 JTOrOBOPHBIA. ['0BOps O 3aKOHHOM
pPEeXHMe, HY)KHO 3HATh IIepeYeHb MCTOYHUKOB BO3SHMKHOBEHHS MpaBa CoO-
BMECTHO# coOcTBeHHOCTH cynpyroB. OH maercs B crathe 34 CK P®. Bo-
TIEPBBIX, 3TO JOXO/bI KaXJI0ro U3 cynpyros. V3 maHHOrO mpaBuiia ecTh Mc-
KJIIOUEHHE, €CIIM Y OJHOI'0 M3 CYNPYrOB HET COOCTBEHHOrO J0XO0JHa, MpH
9TOM OH JIMOO 3aHMMaeTcsl BEZIGHUEM JOMAIITHEro X03sicTBa, 100 ocylie-
crBisieT yxozn 3a aetbMH (1.3 cr. 34 CK P®), TO Takas nesTeabHOCTh B TEO-
PHH Ha3bIBAETCS «YBaKUTENBHOI».OJHAKO, TaHHBIN IIepeYeHb He SBISETCS
HCYepNbIBAONIMM. BO-BTOpBIX, IPHOOpETEHHBIE 3a CYET OOIIMX JTO0XOI0B
JIBIDKUMEBIE M HEIBW)KUMBIE BEIW, [IEHHbIE OyMaru, rau, BKJIaJbl, JOJU B
Kanurane. B-Tperbux, mo0oe apyroe MMYIIECTBO, HAXHUTOE CYIPYraMu
coBMecTHO. Hy)KHO OTMETHTB, UTO HE MMEET 3Ha4YeHUs], Ha Ybe UMS OBLIO
MIPUOOPETEHO UMYIIECTBO, OHO BCE PAaBHO OY/AET CUMTATHCS COBMECTHBIM.
Bropoii pexxuM MMyIIecTBa CyNpyroB peaju3yercsl Ha JIOTOBOPHBIX Hada-
Jax T.e. TpH 3aKiIroueHud OpayHoro jgorosopa. Crates 40 CK P®, Bo-
TIEpBBIX, ONpeNeNseT OpauHbIi JOTOBOp - KakK COIJIAIIEHHE; BO-BTOPBIX,
CyOBEeKTHI JaHHOTO COTJIAIICHUs — JIMIA, BCTyMaromue B Opak, Jubo yxe
BCTYNHBIINE OpaK; U, B-TPETHUX, TAaHHOE COTJIAlIEHHE ONpeessieT UM YyIe-
CTBEHHbIE IIpaBa M O0S3aHHOCTH CYNpYyroB. bpauHblid OrOBOp sIBISETCS
Pa3HOBUHOCTBIO IPaXAaHCKO-IIPAaBOBOTO AOTOBOPA.

CoOCTBEHHOCTB CYNPYTOB TaK K€ MOXKET ObITh MHIMBHAYyaIbHOH. K
TIOCIIEIHEH OTHOCHUTCS: MMYILECTBO, IIPUOOpETEeHHOE 10 Opaka, BO BpeMs
Opaka B Jap WIM II0 HACJEIOBAaHHIO, @ TAaK JK€ BEIIW HWHIUBHIYaJILHOTO
TIOJTE30BaHuUs (KpOME IPEIMETOB POCKOIIN U APAroleHHOCTEH).
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IT. 1. YUCTSIKOB
WBaHOBCKUI TOCYy1apCTBEHHBIN YHUBEPCUTET

YCJIIOBUE O KAYECTBE TOBAPA, IIOVIEKAIIEI'O
HEPEJAYE IOKYHATEJIIO ITO 10T'OBOPY ITIOCTABKH

B pabore npoBoanTcst aHanmu3 ¥ 0000IIeHNEe TPEOOBAHUM, TPETbSIB-
JSIEMBIX K KaueCTBY TOBapa, MOIIEKAIIEro Tepe/iayue Mo JOroBopy MOCTaBKH.

B cootBerctBum ¢ n. 1 cr. 469 'K P® nponasen o0si3aH nepenarsb
HOKYIIaTeJII0 TOBAp, KAUYECTBO KOTOPOTO COOTBETCTBYET JOTOBOPY KYILIH-
npoaaxu. CornacHo m. 2 JaHHOW CTATbH MPU OTCYTCTBUH B JIOTOBOPE KYTI-
JIM-TIPOJIa’KH YCIIOBHMI O Ka4yecTBE TOBapa MpojaBel 00s13aH Iepenarth Io-
KYyIAaTelo TOBap, MPUTOIHBIN IS IIENeH, /ISl KOTOPBIX TOBAp TAKOro poja
00b1yHO Hcnonb3yercs. Cyabl OTMEUArOT, YTO €CIHM MOCTABUIMK He ObLI
YBEIOMJIEH O LIEJISIX HCIONB30BAHUS TOBApa, TO OH HE HECET OTBETCTBEH-
HOCTB 3a IPOJaXKy TOBapa, He COOTBETCTBYIOMIEro 3TuM uessiM. Eciu mpo-
JaBell IPH 3aKIIOYEHUH JJOTOBOpa OBLT ITOCTaBJICH IOKYMATEIeM B H3BECT-
HOCTh O KOHKPETHBIX IIEJIX IPHOOPETEHHUs TOBapa, MpojiaBell 00s13aH mepe-
JIaTh MOKYMATEN0 TOBAP, IPUIOMHBIA Ul HCIOIb30BAHUS B COOTBETCTBUH
C 3TUMH TEIAMH.

Cornacno ct. 513 'K P® nokynarens (nmomydarens) o0si3aH coBep-
UINTh BCE HEOOXOMMbIC JICHCTBUS, 00CCIICUNBAIONINE MPUHATHE TOBAPOB,
MOCTaBJICHHBIX B COOTBETCTBHHU C JIOTOBOPOM IOCTaBKH. B 4acTHOCTH, OH
00s13aH MPOBEPUTH KAUYECTBO MPUHSATHIX TOBAPOB M O BBISBICHHBIX HECOOT-
BETCTBUSIX WJIM HEOCTATKAX TOBAPOB HE3aMEIUTENILHO MHChbMEHHO YBe-
JIOMHTbH TIOCTABIIHKA.

Ha ocnoBanuu anammsa nonoxenuii 'K PO u cyneOHOI npakTHku
JieNaeTcsl BBIBOJ O TOM, YTO TOBAp, MOUICXKAIIMI Iepeade IO JOroBopy
MOCTAaBKH JIOJDKEH COOTBETCTBOBATH YCIOBHSM JIOrOBOpa O KadecTBe. B
Cllydae WX OTCYTCTBHS — IIEJISIM HCIOJIb30BAaHUS JAHHOTO TOBAapa, O KOTO-
PBIX TOCTABUIMKY OBLJIO M3BECTHO OT MOKYMAaTeNs. A MPU OTCYTCTBHH MO-
CIIeTHUX — LEJISIM, IS KOTOPBIX TOBAp TAKOr0 pojia 0OBIYHO HCIOIb3YeTCs.
B ciyuae HecoOIIOIeHNs JaHHBIX TPEOOBaHUM, ITOCTABIIUK HECET OTBETCT-
BEHHOCTh Tepe]] MOKymaTeyeM B cooTBeTcTBHH ¢ HopMaMu ['K o mocraBke
TOBapa HEHAUICKAIEro KayecTBa. TeM He MEHee, CYyll MOXXET YMEHBIIHTh
pa3Mep ero OTBETCTBEHHOCTH NP HATMYUU BUHBI TIOKYTIATEISL.
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Cekuusn
«IIPEJIIIPHHUMATEJ/IbCKOE IIPABO»

B. B. KUPTIMYHUK
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

HOBEJLJIBI T'PA’XKIAHCKOTI'O 3AKOHOJATEJIbBCTBA
O KPYIIHBIX CJAEJIKAX

C 1 snBaps 2017 rona npou3onuIM U3MEHEHUS TPaXAaHCKOTO 3aK0-
HOZIATeNbCTBA, Kacalolyecss KPYHMHBIX cienok. B coorBerctBum ¢ dene-
paybHBIM 3aKoHOM «O0 00mecTBax ¢ OrpaHMYEHHONH OTBETCTBEHHOCTBIOM
KPYIHOM CIeNIKON MpPU3HAETCS CHENKa, BBIXOASIIAs 33 Mpeaenbl OObIYHON
XO3SCTBEHHON JIEATENFHOCTH. JTOT NPU3HAK, B COOTBETCTBHHM C HOBOH
penaxmnyeil 3aKoHa, CTajl TJIaBHBIM KPUTEPHEM OTHECEHUS CHENKH K KpyII-
HbIM. TONBKO NPW HAJMYUM JAHHOTO KPHUTEPHUs MOTYT PacCcMaTpUBATHCS
WHBIE TPU3HAKK KPYIMHOW crenku. OObIYHAsT XO3SICTBEHHAs! AESTEIBHOCTh
TIpe/ICTaBIsieT co0oM JIFo0bIe ONepanuy, KOTOpble MPOU3BOIUT OOIIECTBO B
CBOEH JIeSTENBHOCTH, HE3aBUCUMO OT TOTO, COBEPLIAIHCH JIM TAKUE CIEIIKU
paHee, eciii OHM HE TPHBOJAT K MPEKPAIICHUIO WM U3MEHEHUIO JesTelb-
HOCTH O0IIecTBa.

CrnenyromuM W3MEHEHHEM CTajlo JOMOMHEHHE NpHU3HAKa KpPYIMTHOH
cnenku. KpynHast cpenka, 3To cienka npexycMarpuBaromnias o0s3aHHOCTh
o0IecTBa nepeaTh UMYIIECTBO BO BPEMEHHOE BiafieHHe U (MJIH) MOJIb30-
BaHHe JINOO TPEJOCTaBUTh TPETHEMY JIMILy MPABO WCITOJIB30BAHUS PE3YIlb-
TaTa MHTEUIEKTYaJIbHOW JIESTENbHOCTH WM CPECTBAa WHAMBUIYATN3aNN
Ha YCJIOBUSIX JIMIIEH3UH, €CIIM NX OaJaHCOBasi CTOMMOCTb COCTaBISIET 25 U
OoJiee TPOLIEHTOB OATaHCOBOW CTOMMOCTH aKTHBOB OOILECTBA, ONpeE/eIIeH-
HOH 10 JIaHHBIM ero Oyxrantepckoi ((puHaHCOBOW) OTYETHOCTH Ha MOCIE/I-
HIOIO OTYETHYIO /1aTy. Ha oCHOBE 3TOro KpuTepust K KpyIHBIM C/IEJIKaM Te-
Tepb OTHECEHBI apeH/la W MCIOJIB30BaHUE PE3YJIbTaTOB MHTEIIEKTyaIbHON
JIeSITeIbHOCTH M CPEJICTB MHIMBHyalIM3alMY HA YCIOBUSX JINIEH3UH.

Taroke Tereps NpU ONPEAETIEHUH KPYITHOM CIENKU B CIydae OTUYXK-
JICHUSI WIIM BO3MOXKHOCTH OTYYXKJEHHS HMMYIIECTBa HeoOxoaumo Oyner
COIOCTaBIISITh OalaHCOBYIO CTOMMOCTh MMYILNECTBA W PBHIHOYHYIO. Takoe
W3MEHEHHE OTPA3UTCS Ha TOM, YTO MPOBECTH CHENKH C UMYIIECTBOM, PbI-
HOYHAsi CTOMMOCTh KOTOPOT'O BHIIIE€ 0allaHCOBOH CTOMMOCTH KaK HEKpYTI-
HYIO HE YAaCTCA.

Kak 3amurHble Mepbl NOSBISETCS HEOOXOAMMOCTh MOATOTOBKU 3a-
KJIFOUEHUS] O KPYMHOW CHENKE W M3MEHSETCS KpYyr CyObEeKTOB, KOTOpHIE
MOT'YT OCIIOPHTH CHENKy. Ternepb cienka He MOXET ObITh OCHOpEHa «Mel-
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KUMHW» Yy4aCTHUKaMH OGIIIeCTBa, O6J'Ia):[aIOIJ_II/IMI/I MCHEC Y€M OJIHUM IIpO-
OEHTOM 00IIIeT0 YrciIa TOJI0COB Y4aCTHUKOB O6H_IeCTBa.

A. JI. HOBUKOBA
WBaHoBCcKUil rocy1apCTBEHHBIA YHUBEPCUTET

INOHATHUE U POJIb KOHTPOJIMPYIOHIEI'O JINIIA
B NPEAITPUHUMATEJIbCKOM U HAJIOI'OBOM IIPABE

B HanoroBom u mpeanpuHUMATENbCKOM MIPaBe HEOJHO3HAUHA MO3H-
LIUST OTIPEZICTICHUS XapaKTEPHBIX YePT KOHTPOJIUPYIOUIETo JIMIA U ITPaBOBBIX
MOCTEICTBUHA OTHOLIEHUS MOJKOHTPOIBHOCTH.

B HanoroBoM mpaBe 3aKOHOJATENBHO 3aKPEIJIEH TOJIbKO TEPMHH
«KOHTPOJIUPYIOLIEE JIUIO WHOCTPAaHHOW KOMIaHMW». KOHCTUTYTHBHBIM
MIPU3HAKOM JAHHOTI'O JIMIIA, 3aKperieHHbIM B cT. 25.13 n. 3 HK PO, sBnset-
Csl HaJIM4YKe JIOJM Y4acThsl B OpraHu3anuy Oonee 4eM 25 MpoueHToB (B OT-
JIENBHBIX caydasx Oomnee 10 mpoIieHToR).

B npeanprHUMaTehCKOM IpaBe MOHSITHE «KOHTPOIUPYIOUIETO JIH-
11a» PacKpbIBAEeTCsI B HECKOJIBKMX HOPMAaTHBHO-IPaBOBBIX akTax. OcHOBO-
MOJArarolUM MPU3HAKOM KOHTPOJIUPYIOLIETO JIMIAa B COOTBETCTBUM C IO-
JIOXEHUSAMU 3aKOHOJAATENIECTBA BBICTYIAET IPABO NMPSIMOTO MJIM KOCBEHHOT'O
OIpe/IeIeHusl JIEHCTBUH MOIKOHTPOJIBbHOM opranuzamuu (ct. 81 ®3 «O6
o0IIecTBaX ¢ OrpaHUYEHHON OTBETCTBEHHOCTHIOM; CT.81 ®3 «O6 akimo-
HEpHBIX obmiecTBax»). [ist mpu3HaHus HIa KOHTPOJIUPYOIHM B cT. 2 O3
«O HecocToATeNbHOCTH (OAHKPOTCTBE)Y» BBIICICH JIOTIOJHUTEIBHBIA TEM-
TIOpaJbHBIA TIPU3HAK: BJIMSHHUE Ha ONpeNeNeHHe JCHCTBUH JOIDKHUKA B
paMKax cpoka He Oosee 3 Jier.

OTBETCTBEHHOCTh KOHTPOJIUPYIOIIETO JHIA YCTAHOBJIEHA KaK B Ha-
soroBoM (ct. 129.3 — 129.6 HK P®), Tak n B npeAnpHHAMATETHCKOM IIPaBe
(ct. 10 @3 «O HecocTosTensHOCTH (OaHKpOTCTBE)»). BMecte ¢ Tem, B ['pa-
KIAHCKUI KOJEKC IIaHUPOBAJIOCh BBECTH HOPMBI O MOHSITHU KOHTPOJIH-
pyromero auna u ero orserctBeHHoctr (ITpoext Ne 47538-6/ 10), ogHako
3aKOHOJATENb ydesl MHEHHE IPeINPUHUMATEILCKOr0 COOOIIECTBa U OTKa-
3aJICsl OT HOBOBBEICHUI.

JInma, cocrodiyie B OTHOIIEHUSAX MOAKOHTPOJIBHOCTH B COOTBETCT-
BUU C NPEANPUHUMATEIHCKUM IIPABOM, UMEHYIOTCSl «B3aUMO3aBUCUMBIMH
JIUIIaMKW» B HAJIOTOBOM 3aKOHOZATENbCTBE. B mpennpuHuMaTenbckoM IpaBe
0CO0BIN MHTEpEC MPENCTABISET (EHOMEH CAEIOK C 3aMHTEPECOBAHHOCTHIO
B XOJIMHIOBBIX CTPYKTypaX, TOTAa KaK B HAJOrOBOM - OCYLIECTBJIECHUE
KOHTPOJIS 3@ COBEPIIEHUEM KOHTPOIUPYEMBIX CAENOK MEXIY B3aMMO3aBU-
CHUMBIMH JINI[AMHU.
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Takum 00pa3oM, WHCTUTYT KOHTPOJIHPYIONIETO JIUIA, HECMOTPS Ha
pas3inyus B MPABOBOM PETYIUPOBAHUH, UTPAET BAXKHYIO POJIb KaK B MpEJ-
MIPUHUMATEIBCKOM, TaK U B HAJIOTOBOM TIpaBe.

K. A. I[T'YUKOB
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

INYBJINYHASA JOCTOBEPHOCTbD EI'PIOJI B KOHTEKCTE
MIPEJICTABUTEJIbCKOM TEOPUA OPTAHA IOPUJIMYECKOI'O
JIMIOA: TPOBJIEMbBI U1 ITYTHU UX PEHTEHUA

puaun myonuanoii qocropepHoctr EI'PIOJT (manmee — peectp) 3a-
KperuiéH B a03. 2 m. 2 cr. 51 'K P®. Ero cyTh cOCTOMT B TOM, YTO IOpHIHN-
YecKOe JIMIIO HE BIpaBe B OTHOUICHHSX C KOHTPAreHTOM, J0OpPOCOBECTHO
TIOJTaraBIIMMCSI Ha JIaHHBIE PEECTpa, CChUIAThCS Ha JaHHBIE, HE BKIIOYEH-
HBIE B PEECTp, a TaKXKe, M0 00IIEMY IPAaBHITY, HAa HEIOCTOBEPHOCTH JaHHBIX,
coJiepKaluxcsi B HeM. B KOHTEKCTe NpeNCTaBUTEIbCKOM TEOpPHUH OpraHa
IOPUAMYECKOT0 JIMIA, PEECTp, XapaKTepHu3ys BHEIIHIOI CTOPOHY MpeJcTa-
BUTEJIbCKUX OTHOLICHUH MEXIy IOPUIUYECKHM JIUIIOM M KOHTPAareHTOM,
BbICTYNaeT (YHKUMOHAJIHHBIM aHAJIOIOM JOBepeHHOocTH. [lo aHajoruum c
JIOBEPEHHOCTHIO0, 3a()MKCUPOBAHHBIE B YCTaBE CBEACHHS O IOJTHOMOYMSIX
JIMPEKTOpa, SIBISIIOTCS OOJIACTHIO BHYTPEHHHX OTHOIICHWH, COJlep)KaHHe
KOTOpBIX, IO 00IIEMY IIPaBHITY, HENB3s! IIPOTUBOIOCTABUTH TPETHHM JIMIAM.
DTO0 NMpaBUII0 YaCTUYHO CHHXPOHU3UPYET POCCUIICKOE KOPIOPATUBHOE IIpa-
BO C HaJHAIIMOHAJIBHBIM EBPONEHCKMM IIPaBOM B YacTW OTKa3a OT IIpe-
3YMITIMY 3HAHHUSI KOHTPAreHTa o COJep>KaHWHU yCcTaBa (OKTpHUHA «COonStruc-
tive notice), IMAPOKO pacnpocTpanéHHol B Poccun.

Bmecre ¢ TeM, MOXXKHO BBIIEIHTH psia npoOieM. Bo-niepBeix, cyme-
CTBOBaHHE KOHCTPYKIWH «JIODKHOH OCMOTPUTEIBHOCTH», PacTHPasKUpO-
BaHHOW HAJOrOBHIMH OpraHaMM M €€ KOHIENTyaJbHOe NpPOTHBOpEYNeE
MIPUHIOUIY MyOJINYHON NOCTOBEPHOCTH. BO-BTOPBHIX, HEBO3ZMOXHOCThH pea-
JIU3alUH TPUHIINIIA «IBYX KITIOUEH», ITOCKOJIBKY pEecTp HE MO3BOJISIET yKa-
3bIBaTh HA COBMECTHBIH XapaKTep OCYIIECTBIECHHS IOTHOMOYUI JUPEKTO-
POB, UTO pa3pylIaeT UAEI0 COBMECTHOTO IIPE/ICTABUTEIHCTBA.

Onwupasch Ha MOAJEP)KUBAEMYIO HAMHU MPEICTABUTEIBCKYIO TEOPHIO
opraHa, MOXKHO TIPEIJIOKUTh HalpaBJIeHUs] pa3BUTHs peecTpa. Bo3zMoxkHO
pacnpocTpaHUTh Ha qupekTopa npasuna 1. 1 cr. 186 'K P® o cpoke nose-
perHocTH. COOTBETCTBEHHO, YCJIOBHEM NPUMEHEHHSI CpPOKa K AUPEKTOpaM
SIBIISIETCS OTpakeHHe ero B peectpe. [IToMUMO 3TOro, K IMPEKTOPY JOJDKHBI
npuMeHsThes npaBmwia ad3. 2 u 3 m. 1 cr. 188 'K P®, npenocrasisroniye
MIPaBO OTKA3aThCs OT ITOJIHOMOYHMS. B 3TOM cirydae, HaJOroBbIi OpraH JoJ-
’KEeH MCKJIFOUMTB JIMIO, OTKa3aBIleecs OT MOJTHOMOUNH, n3 peectpa. Ha Ham
B3IJISA/, OONIBIIMHCTBO MPOOJIEM, CBSI3aHHBIX C PEECTPOM, pelIaeMbl, B TOM
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YHUCJIC MOCPEACTBOM HpeI[CTaBPITeHBCKOﬁ TEOpUH OpraHa HOPUANYCCKOIrO
Jnaa.

B. A. CKJIAP
WBaHoBCcKUil rocy1apCTBEHHBIA YHUBEPCUTET

IPABOBOE PEI'YJINPOBAHHUE OCYIIECTBJIEHUS
HEKOMMEPYECKOM OPITAHU3AIIUEN JESTEJIbHOCTH,
NPAUHOCHIIEN TOXO/

Ha npakTtyke 3a4acTyi0 BO3SHHKAIOT CIIOPHI OTHOCHUTEIHHO COOTHO-
LIEHHs] MOHSATHH «IPUHOCSIIAS JOXO/ABI NEITENFHOCTE) U «IIPEAIPHHUMA-
TeNbCKast IesITeNbHOCTEY. [IpeacraBnsercss HanOonee OIM3KUM K MO3UIMA
3aKOHOJATEINS MOJIXO/I, COTJIACHO KOTOPOMY OHH HE TOXKIECTBEHHBI. Takum
00pa3oM, MPUHOCALIYIO I0XOJ MAEATEIbHOCTh MOXHO OIPEACNUTh Kak
BCIIOMOTATEIbHYIO [UISl peai3aldi YCTaBHBIX IeNeil HeKOMMepYecKon
OpraHM3alUH JIESITEIbHOCTD, YKa3aHHYIO B €€ YUpPEeIUTENbHBIX JOKYMEHTaX
W MIPUHOCSIYIO TPUOBLIB, KOTOPasi pacCXOAyeTCsl CTPOrO B COOTBETCTBHH C
YCTaBHBIMH HETSIMH.

Opnnako nosuust BepxoBHoro cyaa B Onpenenenun ot 23.06.2015
Ne 25 6nm3Ka K OTOXKJECTBIEHHIO CITIOPHBIX TEPMHUHOB, TaK KaK yCTaHOBIIE-
HO, YTO K OTHOUICHHSM II0 OCYIIECTBIEHHIO HEKOMMEPUECKHMHU OpTraHHu3a-
LUSIMU IESITEIBHOCTH, MTPUHOCSIIEH I0XO0[, JOJDKHBI IPUMEHSTHCS HOPMBI
TPaXJIaHCKOTO 3aKOHOJIATENILCTBA, PETYIUPYIONINE MTPEANPHUHUMATEBCKYIO
JIeITeNIbHOCTh. Takod ITOAXO0[ IPEACTAaBIISICTCS HE COBCEM IPABUIIBHBIM,
YUUTHIBAsA, YTO HEKOTOpPBIE HOpMBI I 'paxknaHckoro konekca PO 3akpemnsror
TIOJIO’KEHHS TOJIBKO B OTHOIIEHWH CyOBEKTOB-IIpEIPUHAMATENEH, a HEKO-
TOpBIE TIPSIMO TIEPEUYHCISIOT W TpeNNpUHUMATENe, U HEKOMMEpYECKHe
OpraHH3aIH.

B nokTpuHEe Ha OCHOBaHMM CYAEOHOM NPAKTHKH CIOXWIOCH TPU
TOYKH 3PEHHs] OTHOCHTENIFHO COOTHOIIEHHSI MOHITHH «IpUHOCSIIAs J0XO0-
JIbl ICSITENIEHOCTE» M «IIPEANPUHUMATEIbCKAS IESITENBHOCTE»: OTOXKAECTB-
JICHWE TIOHSATHH, MOJIHOE X HECOBIAJIEHHE W COOTHOIIEHHE UX KakK poj U
BUJL.

CHOXXHOCTBIO ISl TIPABOIIPUMEHUTENEH TaKKe SIBIISIETCS OIpesere-
HHE COOTBETCTBUSl YCTaBHBIM IMEJSIM HEKOMMEpPYECKOW OpraHu3aluu ee
JIeITeIbHOCTH, MpUHOCSIEH noxon. HexoMMepueckre opraHM3alvH He-
PEIKO 3JI0YNOTPEOIISIOT HAJOTOBBIMH JIBIOTAMH, TPEIOCTABISIEMBIMH MM
TIPY OCYILECTBJICHUN JIEITENILHOCTH, NPUHOCSIIEH N0X0A, B ymepO cBoei
YCTaBHOM JIeATENTLHOCTH.

[TpuBeneHHbIE IPOTUBOPEYHUS IEMOHCTPUPYIOT HEOOXOAUMOCTH 0O-
Jiee IeTaJbHOW 3aKOHOIATENILHOM MPOpabOTKU JTaHHBIX HOPM.
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Cekuus
«AKTYA/JIBHBIE IIPOBJ/IEMbI I'PAJK/TAHCKOI' O IIPABA»

T. B. ASBAPOBA
WBaHoBCcKuii rocy1apCTBEHHBIA YHUBEPCUTET

K BOITPOCY O TEPMAHOJIOT HYECKOW TOYHOCTH
B 3AKOHOJATEJIBHBIX AKTAX
(Ha npumepe @3 «O pexsiame»)

Kazanoce Obl, 3HaueHHME TEPMHUHA «KOMMEpPYECKOE O00O3HAUYEHHE)
OJTHO3HAYHO ONpPEAEIECHO B 3aKOHE: I0PUIUYECKHUE JIUIA, OCYLECTBISIONINE
TIPEANPUHUMATEIBCKYIO AESTEIbHOCTb, a TaKKe HWHAWBHIYyalIbHBIE Mpes-
IIPUHUMATEIN MOTYT HCIIONb30BaTh 017 UHOUGUOYANU3AUUU HNPUHAOTe-
HCAWUX UM MOP206bIX, NPOMBIULIEHHBIX U OPY2UX NPEeOnPUAMmMuUIl KoM-
Mepueckre obosHadenus (m. 1 cr. 1538 I'K P®). Bmecre ¢ tem c
01.01.2017 rona BecTynuiu B 3aKOHHYIO cuily u3meHeHust B @3 «O pekna-
Me», Kacarolluecs peKjaMbl AEATEIbHOCTH, CBSA3aHHON C IPUBJICYCHUEM
JICHEeXKHBIX CPEJCTB YYaCTHUKOB JOJIEBOro crpourtenscTtBa. Ha ceromnsmi-
HUA feHpb 1. 7 cr. 28 ®3 «O pexiame» MMO3BOJSIET yKa3bIBaTh B MOA00HOMN
peksiame, KOMMepueckoe 00O03HaueHWe, WHIMBHAYyaTU3UpYIOliee OOBEKT
(rpyrmy oOBEKTOB) KalMTAJIBHOTO CTPOMTENHCTBA, €CIIN TaKOe KOMMepye-
cKoe 000o3HauYeHue (HarpuMmep, HaMMEHOBaHUE KHUJIOr0 KOMILIEKCa) yKasa-
HO B IIPOEKTHOM jAekiapauu. BMecte ¢ TeM, 04eBUIHO, UTO BO3BOAUMBIN
00BEKT HEIBIKMMOCTH (HampuMep, XKHUJIOH JI0OM) HE SIBIISETCS TOPTOBBIM
WM TPOMBIIUIEHHBIM IpEeANpUsATHEM pekiaamoparend. JlormuHo npenmo-
JIOXKUTh, YTO ITO BCETO JIMIIb OOBEKT, KOTOPHIH MMeEeT WHIUBHIYyallH3H-
pyloliee HaMEHOBAaHHUE, MTO3BOJISIONIEE OTIMYUTH €r0 OT WHBIX MOIO0OHBIX
BO3BOJIUMBIX JKUJIBIX cTpoeHui. Ha Hamr B3riisa, UCIOIb30BaHUE B II. 7 CT.
28 @3 «O pexname» TepMHHA «KOMMeEpYECKoe OOO3Ha4YeHHe» IpHIAeT
JTAHHOM HOpMeE JBYCMBICIEHHBI XapaKTep U BBOAUT YYACTHUKOB pEKIaM-
HBIX OTHOIIEHUH B 3a0Jy)KAEHHE OTHOCHUTEIBHO IPUPOIBI U CMBICIOBOTO
coJiepkKaHUs JaHHOTO TepMUHA. CTOUT OTMETUTH, UTO ITO yXKe HE MEpBBIN
MIPELEAECHT ONPOMETYMBOro BHeceHus mompaBok B @3 «O pekname». Ha
MPOTSDKEHUH NouTH nonyroaa B 2014 roxgy copepkanue m. 7 u 1. 8 ct. 24
O3 «O pekname» HAXOIWIHCh B MPSIMOM MPOTUBOPEUUU: I.7 — pazperan
peKNnaMy MEIUIMHCKHUX YCIIYT B MEYATHBIX U3JaHUAX HEMETUIMHCKOrO Xa-
paxTepa; 1.8 — 3ampeman pa3Mmenath nojo0HbIe MaTepuaisl. Brocnenct-
BMH YKa3aHHOE ITPOTHBOpEYHE ObUTO YCTPAaHEHO, HO HEOOXOAMMO OTMETHTH,
YTO Ha (JOHE EKErOJHOr0 Y)KECTOUSHHUS aIMUHUCTPATHBHONW OTBETCTBEHHO-
CTH 3a HapylIeHHE PEKIAMHOr0 3aKOHOJATEIbCTBA, MOJAOOHBIE MPAaBOBBIE
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KOJUIM3WH KpaliHe YYBCTBUTEJBHO IECTAOMIN3UPYIOT 00OpPOT pEeKIaMHON
MIPOAYKIIUH, KOTOPBIM M TaK 3HAYUTENILHO COKPATHIICS 3a MOCIeaHne 3 roja
B YCJIOBHSIX KPU3HCHBIX SIBIICHUH POCCHHCKON SKOHOMUKH.

T.T. BAPAILIKOBA
WBaHoBCcKkuii rocy1apCTBEHHBIA YHUBEPCUTET

IIPABO HA IIOTYYEHUE MATEPUHCKOI'O
(CEMEMHOI'O) KAIIUTAJIA

[IpaBo Ha moy4eHne MaTepUHCKOro (CEMEHHOr0) Kamuraia mperoc-
TaBJISIETCSA TONBKO OAUH pa3. B coorsercTBum ¢ @3 ot 29.12.2006 1. Ne 256-
@3 (B pex. or 28.12.2016 r.) "O 1ONOIHUTENBHBIX Mepax TOCy1apCTBEHHOM
MOJAEPKKUA CEeMeN, NMEIOLIUX AeTei" MpaBo Ha MOJydeHHEe MAaTEepUHCKOIO
(cemelfHOTrO) KamMTajga WMMEIOT: J>KEHIIWHBI, poauBIIME (YCHIHOBHBIIHE)
BTOpOro pebeHka HaumHas c¢ 1 sHBapst 2007 rona; >KEHIIMHBI, POJMBIINE
(YCHIHOBHBIINE) TPETHEro peOeHKa MM MOCIEAYIONMX JieTeil HauuHas ¢ |
staBaps 2007 rona, eciii paHee OHW HE BOCIIOIB30BAJIMCH ITPABOM Ha JIOOJ-
HUTENBHBIE MEPBl TOCYIapPCTBEHHOMN MOAJEPIKKH; MYXUUHBI, SBIISIOIINECST
€IMHCTBEHHBIMH YCHIHOBHUTEISIMH BTOPOT'O, TPETHEro pedeHKa WM IocIie-
JYIOIIMX JIeTeld, paHee He BOCIONB30BABIIMXCS IPABOM Ha JIOMOJIHUTEIb-
HBIE MEPBI TOCYIAPCTBEHHOW TOIEPKKH, €CIH PelIeHne Cyaa 00 YChIHOB-
JIEHUU BCTYNHJIO B 3aKOHHYIO culy HauuHas ¢ 1 sHBaps 2007 roma. B ciny-
Yyae CMEpPTH >KEHIMHBI — BIIAJENbla cepTudukara, MaTepuHCKui (cemei-
HBIN) KaItUTal [EepexoIuT K OTILY JIeTeH, a B Cly4ae ero CMEPTH — K JICTSIM.
ITpu sTOM cymMMa MaTepHHCKOro (CEMEHHOro) Kamurajla ACIUTCS MEKAY
HUMH B PaBHBIX JIOJISIX.

[IpaBo Ha moxydyeHHe MaTEepUHCKOro (CEMEeWHOro) Kamurauia coxpa-
HSIETCS B CIydae CMEpTH IepBoro pedeHKa, a Takxke Juisl rpaxaan PD, BbI-
€XaBIIMX Ha ITOCTOSIHHOE MECTO XHMTENILCTBA 32 T'PAHHUIy U HE MMEIOLINX
MecTa JKUTENBCTBA WIIM INpeObiBaHus Ha Teppuropun PD. JlaHHOE mpaBo
BO3HMKAET U IPH POXKICHUN IBOWHH (TPOHHN).

YkazaHHOE TpaBO BO3HUKAET CO JHS POXKAEHHs! (YCHIHOBJICHUS) BTO-
pOro, TpeThero pedeHKa MK MOCIEAYIONIHX JAeTel He3aBUCHMO OT IIepHoa
BpPEMEHH, IIPOIIEIIEro C AaThl pOXIeHHs (YCHIHOBIICHHUS) MPEIbIIYLIEro
peOeHka (mereit), 1 MOXXET OBITh PEATM30BAHO HE PaHee YeM IO UCTCUCHUU
TpeX JIET CO JHS POXKACHUs (YCHIHOBJIEHHS) BTOPOTO, TPETHETO PeOEHKa WK
TIOCIIEIYIOIIHX JIETEH.

Ecnn nepBblit peOEHOK pOIMIICS MEPTBBIM, TO IIPaBO Ha MaTepHH-
CKull (CeMelHbBIN) KamuTad He BO3HUKAET. Y CHIHOBIICHHE JICTCH Cympyra
(TTacBhIHKOB) TaK)XKe HE MIOPOKJaeT BOZHUKHOBEHUSI JAHHOT'O 1PaBa.
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CypporartHast MaTh, poJBIIast peOeHKa U OT/aBIIasi €ro OMoJIoruye-
CKUM (TEHETHYECKUM) POAMTEISIM, MAaTEPHUHCKHH (CEMEHHBIN) KamurTal He
HOJIy4aeT, 3TO IIPaBO BO3HUKAET Y OMOJIOTHUECKUX pOAUTENel peOeHka.

E. H. BEJIOYCOBA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

IMPU3HAHUE PEHIEHUS COBETA TUPEKTOPOB
KOPIIOPAIIMU HEJJEMCTBUTEJIBHBIM KAK CITIOCOB
SAIIUTHI KOPIIOPATUBHBIX ITPAB

OfHUM M3 CaMBIX Ba)KHBIX M JIEMCTBEHHBIX Ha MPAaKTHUKE CIOCOOOB
3alUTHl KOPIIOPATUBHBIX ITPaB SBJSIETCSI BO3MOXKHOCTh Y4aCTHHKA OOIIeCT-
Ba TpeOOBaTh NMPH3HATH PEUICHUS WM CIEIKH KOPIOpaluu HeNeHCTBH-
TeNbHBIMH. J[aHHBIA COCOO MOXKHO TIPEJCTAaBUTH B BHAE ABYX BapHaHTOB
3allUTHl HAPYIIEHHOrO IpaBa: NPHU3HAHUE pEIIeHHs COBETa JUPEKTOPOB
win o0mero coOpaHusl KOPIIOpanuu HEeNEHCTBUTENBHBIM M TPU3HAHUE
KPYITHOU CHIENKH U CHENKH C 3aUHTEPECOBAHHOCTBIO HEJIEHCTBUTEIBHBIM.

Ha nanHbIif MOMEHT TpeOOBaHUs O IPU3HAHUH HEAEHCTBUTEIHLHBIMU
pellleHUi OpraHOB YIPABJIEHHUA KOPIOpPALUM SABISETCA OJHUM U3 YacTo
BCTpEUAIOIINXCS B CYA€OHON MPAaKTHUKE CIIOCOOO0B 3aIUTHI KOPIOPATUBHBIX
npaB. Ilpu peanusanuu aHHOrO CIoco0a 3alllUTHl TAKKE BO3HHUKAET P
npoGsieM. CIIOPHBIM BONPOCOM SIBJISIETCS OCHOBAHUS, ITPU KOTOPBIX y yda-
CTHHUKA OOIIECTBa MOSBISIETCSI BO3SMOXKHOCTD TPeOOBATh NPU3HAHUE HEJeH-
CTBUTENBHBIM pemieHus koprnopauun. Tak m. 1 cr. 181.4 TK P® comepxut
0OIIMi TIepeyeHb YCIOBHUi, PH KOTOPBIX PEIleHne COOpaHHsi MOXKET OBITh
MIPU3HAHO CYJOM HEEHCTBUTEIBHBIM.

B coBepiieHnn cenok, KOTOpble 3aKOH MPU3HAET KPYMHBIMU WU B
KOTOPBIX HMMEETCSI 3aMHTEPECOBAHHOCTh, YCTAHABJIMBAETCSI OCOOBIA MOpS-
JIOK 3aKJIIOYEHUs] U MOJIYyYEeHUs COOTBETCIBYIOIIEro ofo0peHuu. B ciyuae
HEe COOJIIOICHHS NPEAIMCHIBAEMBIX IIPOLENYp, MOJOOHBIE CHIEIKH MOTYT
OBbITh NpPHU3HAHBI HEJEHCTBUTENbHBIMU. B cBs3u ¢ usmeneHusmu B Dege-
panbHOM 3aKoHe oT 26.12.1995 Ne 208-D3 «O06 akIIMOHEPHBIX 00IIECTBAX)
u ®enepanpHoro 3akoHa «O0 o0lLIeCcTBaX ¢ OrpaHUYEHHON OTBETCTBEHHO-
CTbIO», BCTynuBUIMMH ¢ 1 stHBaps 2017 roga B cuily, U3MEHWIIOCH HE TOJb-
KO MOHSTHE KPYMHOM CHEIKU U CAEIKH C 3aMHTEPECOBAHHOCTBHIO, HO U MO-
PAAOK MPUHATHS PEIICHUS O 3aKIIOUEHUU KPYNHOW CHENKU WM CHAEIKH C
3aMHTEPECOBAaHHOCTBIO. CIle0BaTENbHO, M3MEHWINCh M OCHOBAHUS IS
MIPU3HAHUS TaKUX CAEJIOK HEAECUCTBUTEIbHBIMMU.

Kpynnas cnemka u caenka, B KOTOpOHM HMEETCS 3aUHTEPECOBaH-
HOCTb, B ClIydae HapyHICHUs YCTAHOBJIIEHHOH NpOLEAypHl €€ COBEPIIEHMU,
JIOJDKHA CUYUTAThCS HE COOTBETCTBYIOIIEH 3aKOHY M HECTU IOCIEACTBUS,
MIPEeIyCMOTPEHHBIE U1 HUYTOXKHBIX CAENOK. B ciydae HapymeHus camoi
IIPOLIEyphl COBEPILEHHS TAKUX CHAENIOK CYABI AOJKHBI PU3HABATh UX He-
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ﬂeﬁCTBHTeHLHBIMH 1o Tpe6OBaHI/IIO HUCTHAa BHC 3aBUCUMOCTHU OT BBISICHCHHUA
ﬂeﬁCTBHTeHBHOCTH HapyuaieHus 1npaB U 3aKOHHBIX MHTEPECOB aKMOHEPOB,
BCAb CaMa TakKasd CACJIKAa HApYHIACT KOPIIOPATUBHBIC IPpaBa aKHUOHECPOB.

M. B. BYIIIVEBA
WBaHoBCcKkuii rocy1apCTBEHHBIA YHUBEPCUTET

KOMITEHCAIIUA MOPAJIBHOI'O BPEJIA KAK CIIOCOB
3AIATHI YECTU, JOCTOUHCTBA U JIEJIOBOM PEITY TALIUA
I'PAXKJTAHUHA

Hamemy nccnenoBaHHIO MOCBSIAETCS OJWH M3 CAMBIX OCTPBIX H aK-
TyaJbHBIX CIOCOOOB 3alUThl HEMATEPHUAIBHBIX OJIar M JMYHBIX HEHMMYIIe-
CTBEHHBIX IIpaB — KOMIIEHCAIUsl MOpajJbHOro Bpeaa. HecoMHeHHO, ompo-
BEP)KEHUE M BOCCTAHOBJIEHHE YECTH, PEIyTaly W J00poro MMEHH B HH-
(hOpMaIMOHHYIO 3TOXY OUYeHb BaXXHBI U BOCTpeOoBaHBL. OHAKO, BCerna
COE/IMHEHBI C HEKOH JIeHEe)XHOW KOMIIEHCAIHeH JIMIy 32 MOpajbHBIE CTpa-
JIaHUs1, TOCKOJIbKY BWHA NPUYMHHTENSI Bpeaa HE BXOAUT B MpEIMET JI0Ka-
3BIBaHUS 10 pacCMaTpPUBAaEMOI KaTeropuu e, T.e. Ipe3toMupyercs. Bme-
cTe ¢ TeM, HeoOXOIMMO TTIOMHHTb, YTO TPH BBIOOpE crtoco0a 3aIIuThI paBa
B Cily4ae MPU3HAHUS CBEACHUH HE COOTBETCTBYIOIIUMHM JEHCTBHTEIHHO-
CTH, TOJIOKEHHSI O KOMIIEHCAIIUM MOPaJILHOTO BpPE/ia IPUMEHUMBI OBITh HE
Moryt. Ocoboe BHUMaHHE 3aCITYKUBAET BOIPOC OTHOCUTEIHHO 0OOCHOBA-
HUSI 3asBJIEHHBIX HCTHIAMH Pa3MepoB TpeOOBaHHH. YCTaHOBJICHUSI CYMMBI
KOMITEHCAIIUM MOPAJIFHOTO BpeAa — CJIOXKHAs 3a/ada Juis cyqoB. Pasymuas
KOMITEHCAIMsl TIperoaraeT y4ér nenoro psiga (akTopoB, BIUSIIONIMX B
KOHEYHOM HTOTr€ Ha BOCCTaHOBJICHWE CYOBEKTHBHBIX HApyIICHHBIX IIPaB
rpakJaHUHA 0 JaHHOW KaTeropuu aen. OO 3TOM rOBOPHUT U IpeneIeHTHAS
npaktuka EBponeiickoro Cyna mo mpaBaM 4YeJOBeKa, NMPeANHChIBArOIas
HAIMOHAJIBHBIM CyZaM MOAXOAUTH K 3TOMY BOIIPOC C YYETOM MPUHIUIIOB
aZiekBaTHOTO0 W 3(QQEeKTUBHOro ycTpaHeHMsi HapyumieHus. Eciu cBeneHws,
MOpOYaIlUe YeCTh, JIOCTOMHCTBO W JENOBYIO PENyTalWi0 pa3MEIleHbl B
CMU, 1o B coorBerctBuM co cT. 151 'K P® cyny cinenyer yuuThiBaTh
WHBIE 3aCITy)KMBAIOIIME BHUMAaHUS OOCTOSATENBCTBA. B maHHON KaTeropuu
Jiell K HUM, HallpUMep, OTHOCSATCS XapaKTep M cofep)kaHue MyOnuKaiuy, a
TaKXe CTEIeHb PaclpOoCTPaHEHHs HEIOCTOBEPHBIX CBENICHUH.

JlelicTBys He malJIOHHO, a C TOTAILHBIM Y4ETOM MHTEPECOB HCTIIOB,
noApoOHEeHIM 00pa3oM OOOCHOBBIBasl B CyHECOHBIX PEUICHUSIX B3BICKH-
BaeMOI CYMMBI, BO3SMO)KHO MOJHOCTHIO BOCCTAHOBHUThH ITOJIOKEHHE YeJIOBe-
Ka B O0IIECTBE, KOTOPOE CYIECTBOBAJIO JI0 HAPYIIEHHS €ro HeMaTepHaib-
HBIX OJIar ¥ JIMYHBIX HEMMYIIECTBEHHBIX IIPaB.
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C.I'.TJIEBOB
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

HEKOTOPBIE ITPOBJIEMBI 3AKTIOYEHUSA TIOT'OBOPA
YYACTHUA B JOJEBOM CTPOUTEJIbCTBE OBBEKTOB
HEJABUKUMOCTH

B ycioBUSX PRIHOYHOIN SKOHOMUKH JIOJIEBOE CTPOUTEIHCTBO 00BEK-
TOB HEIBIKMMOCTH B Hallel CTpaHe MOJIY4YMJIO IIMPOKOE paclpocTpaHe-
Hue. MHorue BONpPOCHI, Kacarollyuecs 3aKIIOUueHHs JOroBOpa ydacTus B
JIOJIEBOM CTPOMTENBCTBE, BCE €IIIE YKAYT CBOETO CyleOHOro TOJIKOBAHMS Ha
YpPOBHE BBICIICH Cy/IeOHOM WHCTAHIIHH.

B wumerommxcss O030pax NMpaKTHKU pa3pelicHHus CyIaMHu JTaHHBIX
CIIOPOB HE HAIIe] CBOEro 3aKPEIUIEHUs UCUEPIIBIBAIONINN MepeYeHb CyIIe-
CTBEHHBIX YCIIOBUH, KOTOPBIMHU BBICTYMAIOT: MPEAMET, CPOK U IIeHa JIOTOBO-
pa, a TAaK)Ke TAPAHTUIHBIA CPOK Ha 00BEKT JOJIEBOTO CTPOUTEILCTBA.

Ente omHuM mpoOIEeMHBIM BOMPOCOM, KOTOPBIA MOXKET IOBJICYD 3a
co0o¥i TpU3HAHKE JOTOBOpPA HE3aKIIOYCHHBIM, SBJISCTCS OTCYTCTBHE CIIH-
HOOOpa3us B MOHMMAaHUM MpeMeTa J0roBopa. Tak, COrjlacHO OJTHON TOYKE
3peHusl, MpeAMET J0roBopa COBMaJaeT ¢ ero oobekToM. CoracHo BTOpOi
TOUYKE 3pEHUs, MO MPEAMETOM JAHHOTO JOTOBOpA CieayeT MOHUMATh Jies-
TENILHOCTh 3aCTPOMINMKA, CBS3aHHYIO C CO3JaHHEM OOBEKTa JOJEBOrO
cTpouTeNbeTBa. TpeThs TOuKa 3peHus OOBemUHSICT B ceOe TepBBIC JBE.
[IpencraBnsercs, 4ro Ooiee MPABUIILHON SBJISICTCS TPEThS TOYKA 3PCHUS.

Crnenyromeil BeICTymaer mpodiieMa HaeHTH(UKAIMKM 00bEeKTa J1ojIe-
BOTO CTPOMTENIbCTBA, TAK KaK KPUTEPUU OOBEKTA HEIBHKHUMOCTH, KOTOPHIC
0053aTeNIHO JOJDKHBI OBITh BKIIOYCHEI B JOTOBOP, 3aKOHOM HE KOHKPETHU-
3upoBaHbl. ClIeI0BATEIbHO, OTIUYHUTh MATCPHAIBHBINA 00BEKT — )KHUJIOE WU
HEXXMJIO€ MOMELIEHHE — JI0 OCYLIECTBIICHUS CTPOMUTEIBCTBA HEBO3MOXKHO.
VYkazaHHOE, B CBOIO O4Yepe/ib, BI€UET 3a COO0M PUCKHU 3II0yMOTpeOIeHu co
CTOPOHBI PO(PECCHOHANBHBIX YIaCTHUKOB PHIHKA.

OmHO# U3 OCHOBHBIX MPOOJIEM MPH 3aKIIOYCHUH JIOTOBOPA y4acTHUs
B JIOJIEBOM CTPOMUTENLCTBE SBJISAETCS MOTYYEHUE TapaHTUH €ro UCTIOIHEHUS
OT CTOPOHHMX OpraHW3alMil Ha TOT CIy4aid, €clIH 3acCTPOHIIUK HE CMOXKET
(He 3ax04eT) 3aKOHYUTH CTPOUTEIHCTBO 00BeKkTa HemBrKuMocTH. C 1 sH-
Bapst 2014 r. kpoMe 00s3aTENBHOTO 3aj10ra 3acTPOHINUK 00s3aH Mpery-
CMOTpETH B JOTOBOPE OMH U3 JABYX JOIOJHHUTEIHHBIX CIIOCOO0B obecreye-
HUS UCIIOJTHEHUS CBOMX 0053aTEeNIbCTB: MOPYIUTEIILCTBO OaHKa W CTPAXo-
BaHME CBOEH Ipa’KJaHCKOW OTBETCTBEHHOCTH.
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A. K. TPAYEB
®dunaHcoBbIN yHUBepcuTeT npu IlpaBurenscrse Poccuiickoit @enepanuu

O HEKOTOPBIX BOITPOCAX ITIPABOBOI'O PET'YJIUPOBAHUS
CPOKOB HCKOBOM JABHOCTH IO OCIIAPUBAHUIO
PEIIEHUIA COBPAHUIN

I1. 5 cr. 181.4 TK P® 3akpemser obuiee npaBuiio 00 MCKOBOH JaH-
HOCTH B OTHOIIICHUH NPU3HAHUS PELICHUH COOpaHuii HelleHiCTBUTENEHBIMHI.

OpnHako B HpeANpPUHUMATENBCKON AEATEIBHOCTU CPOKH OCIapuBa-
HUSI pelieHuil coOpaHuii, Kak MPaBWIIO, YCTAHABIMBAIOTCS CHENUATIbHBIMU
3aKOHaMHU.

Pa3znuuus B npaBom perynupoBanuu 'K PO u cnenuanbHbIX 3aKo-
HOB (D3 «OO6 oOImecTBaX ¢ OrPaHUYCHHOW OTBETCTBEHHOCTHIOH, D3 «O0
aKIMOHEPHBIX OOIIECTBAX)») COCTOST B CIIEIYIOIIEM:

- B YCTaHOBJICHUHU 00Jiee COKPAIIEHHOTO CPOKa ISl peIIeHU i o0mux
coOpanuii yuyactankoB AO, OOO 1o cpaBHEHHIO CO CPOKOM, YKa3aHHBIM B
. 5 cr. 181.4 TK PO (Tpm (1Ba) 1 m1€CTh MECSIIEB COOTBETCTBEHHO),

- B OTCYTCTBUU IIpaBa Ha BOCCTaHOBJIEHHUE 3Toro cpoka B AO, OO0
3a UCKJIFOUEHHEM ITPOITYCKa 110 IPUYHHE BIMSHHS HACUIIUS WM YTPO3BL,

- B OTCYTCTBMH JBYXJIETHETO MpecekaTenbHoro cpoka it AO, OO0
B CBA3M C YEM BOCCTaHOBJIEHUE CPOKa, NMPOIMYIIEHHOrO MOJ BIUSHUEM Ha-
CHJIMS. WJIM yTpO3bl, HE JOJDKHO MMETh OrpaHW4eHui. J[ymaercs, uro Ha-
3BaHHBIM JBYXJIETHUH CPOK HENb3sl NpUMEHATh K AO, MOCKONBKY IpaBUia
rimaBsl 9.1 'K P® npumensitoTcst K penieHusM cOOpaHUil MOCTOJNBKY, ITO-
CKOJIBKY 3aKOHOM MJIM B YCTAHOBJIEHHOM UM MOpPSJIKE HE NMPEeTyCMOTPEHO
nHoe (1. 1 ct. 181.1 'K P®).

Tarxoke Ha IPaKTUKE BO3HUKAET BOIIPOC O BO3SMOXKHOCTH IPUMEHEHUS
K OCHAapHBaHUIO PELIEHUH COOpaHWil B NpeANPUHUMATEIBCKON JesSTeNbHO-
CTH MaKCUMAaJIbHOI'O CpOKa UCKOBOM TaBHOCTH.

Ha namr B3rmisiz, BO3MOXKHO MPUMEHEHHE JECSITUIETHETO CpoKa HC-
KOBOH JaBHOCTH CO JHS TPHHATHS pEUIeHHs, HO He paHee | ceHTAOps
2013 r. npu ocnapuBaHUM PEIIEHUH cOOpaHHii, B YaCTHOCTH, B T€X CIyda-
SIX, KOrJa IpUMEHEHHIO TTo/Iexar o0IIre HOPMBI O peleHusIX coOpaHuid 1
CBEJICHUS O TIPHHSATOM PEIICHUU HE CTaIM OOIIEJOCTYITHBIMH, & TAaKXKe MpH
OCIIapUBaHUH PEUICHHs 00IIero coopaHus akIHMOHEPOB, KOTJla YKa3aHHBIE B
4. 4 c1. 43 @3 06 OO0, u. 7 ct. 49 ©3 06 AO 0bcTOsATENHCTBA HE HACTYIIH-
JIY 110 UCTEUEHUH YCTAaHOBJIEHHOTO CPOKa.
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B. E. XKXEPEJIOB
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

MOHSTUE (IIOI'JIOIEHUE» B POCCUNCKOM ITPABOBOM
HAYKE

Ha ceromusmiHuii JEHb «IIOTJIONICHUE) SBJISCTCS JOKTPUHAIHHBIM
TIOHATHEM. B 3aKOHOIATENIECTBE HE COMEPIKUTCS €T0 ONpEJeNIeHUs], OJJHAKO
paHee coziepKaHUe JaHHOTO TepMHUHA pacKpbIBaIIoCch BO BpemeHnHoM moino-
KCHUU O XOJJIUHTOBBIX KOMITAHUSX, CO3/JaBa€MBIX IMPH IPeoOpa3OBaHHUU
TOCYJapCTBEHHBIX TMPEIIPUATHA B aKIIMOHEPHBIC OOIIECTBA, YTBEPIKICH-
HbIM Yka3zoMm [Ipesunenta PO ot 16 HostOpst 1992 roma Ne 1392 «O mepax o
peanu3anuy IPOMBIIIICHHON MOJUTHKY MPY MPUBATH3AIMN TOCYIaPCTBCH-
HBIX TpeAnpuaTuii». KpoMe 3TOro, TepMHH «IIOTJIONICHUE» BCTpPEYaeTCs B
HEKOTOPBHIX HEHOPMATHBHBIX MPABOBBIX aKTax, Hampumep, B Kojekce kop-
MTOPATUBHOTO MoBeIeHNs U Ko/iekce KOPIOpaTUBHOTO YIIPABIICHUS.

TepMUH «IIOTJIOIIEHUE» CTaJl BCTPEUAThCS B OTCUCCTBECHHOH HayKe
JIOCTaTOYHO HEJABHO, JIONTO€ BPEMsl YUEHbIE CTapasluCh ero He HCIOJNb30-
BaTh, TIOCKOJIBKY OH MMEET SKOHOMHUYECKOE MPOUCXOKICHUE M HE 3aKperl-
JICH B HOPMATHBHO-TIPABOBBIX aKTaX. YUHUTHIBAS YKOHOMUYECKYIO MPHUPOIY
9TOrO TMOHATHS, MHOTHE aBTOPHI PACKPHIBAIOT €0 B JIBYX 3HAUCHUSX: Mpa-
BOBOM U 3KOHOMHUYECKOM.

B mpaBoBoIi HayKke HET CIOKHUBIIETOCS, SAUHOTO OMPEACIICHUS KO-
TJIOMICHUSD». YYEHBIE UCIONB3YIOT Pa3HbIC MOMXOABI K €r0 ONPEIeIICHUIO:
1) xak (opMBI peopraHU3aIK KOMITAHUH, IPUIEM MHECHHUS B paMKax 000-
3HAYCHHOI'O0 IOMXOAa PAa3HATCS, OMHHM YKAa3bIBAIOT, YTO «IIOTJIOIICHUEC)
BKITIOYACT B CE0S CIMSIHUE U PUCOCTUHCHUE, IPYTUE, — YTO KIIOTJIOMICHUE)
SIBIIICTCS. OJHUM W3 CIIOCOOOB PEOPTaHM3AlMM HA POBHE CO CIIUSHUEM U
MIPUCOCIUHECHUEM, TPETBU OTOXKJECTBISIOT «CIHSHHCY» M «IIOTJIOMICHUE));
2) KaK CICITKU WU COBOKYITHOCTh CIICJIOK, HATIPABJICHHBIX HA YCTAHOBJICHUE
KOpPIOpPAaTHBHOI'O KOHTPOJIS; 3) Kak crnocoda yCTaHOBJICHHS KOHTPOJIST HaJ
OOIIECTBOM U €r0 aKTHBAMHM, ITyTEM HCIIOIB30BAHUS PA3JIMIHBIX METOJOB;
4) KaK TPEUIOKEHUE O MPUOOPETEHHWH KPYITHOrO IaKeTa akKIui; 5) Kak
TTOJIXOJ1, OOBEIMHSIONIUH BCE BBIIIC HA3BAHHBIC 3HAUCHUS.

[To HameMy MHEHUIO, IO/ TIOTJIONICHHEM CIICAYeT MTOHUMATh, COBO-
KYITHOCTH C/ICJIOK, HANPABJICHHBIX HA YCTAHOBJICHHE KOPIIOPATHBHOI'O KOH-
TPOJISl HaJl KOMIIAHUEH.
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E. A. KOBAJIEBA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

NPABOBASI KATEIOPHSI «CEMbsi» B CEMETHOM IIPABE
POCCHIICKOI ®EJEPALINN

CemetiHoe 3akoHOJaTenbeTBO (cT. 1 CemeitHoro komekca Poccuii-
ckoit deneparnuu) UCXOAUT W3 HEOOXOMUMOCTH YKPEIUICHHS CEMBH, II0-
CTPOCHUS CEMEHHBIX OTHOIIICHHUIA HA YYBCTBAaX B3aMMHOH JIIOOBH U yBaxe-
HUS, B3aUMOIIOMOIIM ¥ OTBETCTBEHHOCTH TEPE] CEMbCH BCEX €€ UWICHOB,
HEJIOMMYCTUMOCTH TIPOU3BOJILHOTO BMEIIATEILCTBA KOTO-THOO B Jiena ce-
MbH, OOecrieueHHsI OECTIPEATCTBEHHOTO OCYIICCTBICHUS WICHAMH CEMbBU
CBOHMX IPaB, BO3MOXKHOCTH CY/ICOHOM 3aIllUTHI 3THUX MPaB.

Bwmecre ¢ Tem, Cemeitnblil kogexc Poccutickoit @enepanu Ha cero-
JMHAIIHUA JICHb HE CONEPXKHUT OMPENEIICHUS MOHITHSA «CeMbs». [Ipu 3ToM
PSAA YICHBIX YKa3bIBAET, YTO HEOOXOIMMOCTh JIaTh 3aKOHOJATEIBHOE OIpe-
JIeICHUE CeMbU Haszpena naBHO. COrJIacCHO JPYroMY CIOXKHBIIEMYCS TIOJ-
XOAy HE CIIEAyeT MpUOErath K 3aKOHOAATEIIEHOMY OIPEICIICHUIO CEMBH,
MTOCKOJIEKY MHOTOOOPAa3HbI KPUTEPHH, XapaKTePU3YIOIIUE e¢, a TAKXKEe pas-
JIUYHBI YCIIOBUS CYIIECTBOBAHUS CEMEH.

Kpome sToro, B HayuyHOU cpene BeayTcs CHOPhl OTHOCUTENBHO TeX
MIPU3HAKOB, KOTOPKIC ITO3BOJIIOT PACCMATPUBATh CEMBIO B KAUECTBE TPABO-
BOM KaTEropuu ¥ UMEIOT FOPUINICCKOE 3HAUCHUE.

Hecmotps Ha yka3aHHBIE 00CTOSITEIHCTBA, CIOKHOCTH U MHOTOTPaH-
HOCTh TIPABOBOM KATETOPUH «CEMbs» HE BICKYT BBHIBOJA O TOM, YTO B €€
OIPEICIICHUH JTOJDKHBI OBITH a0COJIOTHO BCE MPHUCYIINE € MPU3HAKH, IT0-
JIaTaro, 4TO JOCTATOYHO OTPAHHIUTHCS OCHOBHBIMH M OTHOCHTEIIEHO ITOCTO-
SIHHBIMU.

Takum 00pa3oM, IO MOEMY MHEHHWIO, MHOTOACIEKTHOCTh TMOHSTHS
«CeMbsD) HE OTPHUIIACT BO3SMOKHOCTH €€ ITPABOBOT'0 OTIPE/ICIICHUSL.

Jymaercs, 9TO pa3HOYTCHUS U TPYTHOCTH B TPABONPUMEHUTEIHHOMN
MIPAKTHKE MOYXHO YCTPAHUTH JIUIIH IMyTEM 3aKOHOMATEFHOIO 3aKPCIUICHUS
oduuaNbHON AeGUHUIIH pacCMaTPUBAEMON MPABOBOM KaTErOpUU.

Hanuume neranpHOM neduHUIMN OyIeT CIIOCOOCTBOBATH CO3AHHIO
3¢ (GEeKTUBHOrO MEXaHHW3Ma IPABOBOM OXpaHBI CEMbBH, IMO3BOJIUT obecIe-
YUTh YCTONYHUBOCTh M CTAOWIBHOCTH CEMBH B POCCHHCKOM OOIIECTBE U TO-
cyJapcTBe.
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M. A. KOTKOB
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

INOHATHUE U BUAbI ®OPM YIIPABJIEHUS
MHOTI'OKBAPTUPHBIM JOMOM

B Hayke XUJIMITHOIO IpaBa U 3aKOHOAATENILCTBE OCOOOM aKTyalb-
HOCTBIO 00J1a/laeT BOMPOC O TOM, YTO HOHUMATH I10]] YIIPaBJICHUEM MHOTO-
KBapTUPHBIM JIOMOM M Kakoil croco0 yrpaBieHus uM BbiOpats. K coxaie-
HUIO, HECMOTPS Ha TO, uTo B JKmnmnoM konekce Poccuiickoii @enepannu
(manee — )KK P®) ynpaBieHHI0O MHOTOKBapTHPHBIMH JIOMaMH IOCBSIIEH
LENBI pa3zieNl, caMo TOHSATHE «YNpPaBJIeHHE MHOTOKBAPTUPHBIM SKHIIBIM
noMom» B HeM He copepkurcs. Cratbsa 161 )KK P® obpamaer BHUMaHue
Ha LENH MIPUMEHEHHs! YKa3aHHOW KaTeropuy, a UMEHHO: YIpaBJIeHHE MHO-
TOKBapTHPHBIM JIOMOM JIOJDKHO OOecrieurBaTh OjaronpusTHbIe U Oe3omnac-
Hbl€ YCIIOBHUS NPOXKUBAHMA TpakAaH, Hajjexallee coiepikKaHue OOILero
MMYILECTBA B MHOTOKBAPTHPHOM JIOME, PEIEHHE BONPOCOB IOIB30BAHUS
YKa3aHHBIM HMYIIECTBOM, a TAKXe MPEIOCTaBICHNE KOMMYHAIBHBIX YCIYT
rpakJaHaM, NPOXXMBAIOIIMM B TakoM jaoMe. Mcxozas W3 3TOro, MOXKHO
chopMyIMpOBaTh  yIpaBJ€HHE MHOTOKBAPTUPHBIM JIOMOM KaK COTJaco-
BaHHYIO JIESTEILHOCTh COOCTBEHHHKOB IOMENIEHHWH B MHOTOKBAPTUPHOM
JIOME WU JII, TTPUBJIEYEHHBIX UMH, HAIPaBJIEHHYIO Ha obecriedyeHue Oia-
TONPHUATHBIX U 0€30MAaCHBIX YCIOBUI MPOXXUBAHUS TPa)</aH, HAJIEKAIIEero
coJiepKaHusl OOIIEro UMYIIECTBa B MHOTOKBAPTHPHOM JIOME, PELIEHHs BO-
MIPOCOB ITOJIb30BAHUSI OOIIMM MMYIIIECTBOM, a TaK)KE MPETOCTABICHUS KOM-
MYHaJIBHBIX YCITYT TpakJaHaM, NPOXXHUBAIOIINM B TAKOM JIOME.

CoOCTBEHHHMKH TIOMEIIEHHH B MHOTOKBAPTHPHOM JIOME OO0S3aHBI
BBIOpaTh OAMH M3 YCTAHOBJICHHBIX B 3aKOHE CIIOCOOOB yIPaBJIEHHs MHOIO-
KBapTUPHBIM JIOMOM:

® HEIOCPEICTBEHHOE YIIpaBjeHHe COOCTBEHHMKaMH IOMENICHUH B
MHOTOKBapTHPHOM JIOME, KOJIMYECTBO KBAPTUP B KOTOPOM COCTABIISIET HE
Ooree 4eM TpHULUATD;

® YIIpaBJICHUE TOBAPHUILECTBOM COOCTBEHHHMKOB MXHJIbS JIMOO >KH-
JIMIIHBIM KOOIIEPAaTHBOM WJIM MHBIM CIIEIMATN3UPOBAHHBIM MOTPEOUTENb-
CKUM KOOIEPaTHBOM;

e yIpaBJICHUE YIPaBISIOLIEH opraHu3alueil.

Crioco0 ynpaBiieHUSI MHOTOKBAapTHPHBIM JIOMOM YCTaHABJIMBAETCS
Ha oOmeM coOpaHWM COOCTBEHHHMKOB MOMEUIEHHH B MHOTOKBAPTUPHOM
JIOME U MOKET OBbITH BBIOpaH M HW3MEHEH B JII000€ BpeMsi Ha OCHOBAHHWHU
PpelIeHusl, NPUHATOr0 COOCTBEHHUKAMH.
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10. A. KOILIEYKHNHA
WBaHoBCcKuil rocy1apCTBEHHBIA YHUBEPCUTET

YAOCTOBEPEHUE HOTAPUYCOM CJAEJKA KAK OCOBOE
HOTAPHAJIBHOE JIEUCTBHUE

Ct. 35 OcHoB 3akoHojAaTenbCcTBa PP 0 HOTapuaTe COAEPKUT mepe-
YeHb HOTapHUaJIbHBIX JACWCTBUNA, KOTOPBIA BO3INIABISIET JACHCTBHE MO YJIO-
CTOBEpPEHHUIO CHEJIOK, YTO, 0e3yCIIOBHO, MOAYEPKHBAET €r0 OCOOYIO pOJb.
JlaHHOe HOTapHualbHOE JNEWCTBUE SIBISIETCS OJHUM U3 CaMbIX pacmpocTpa-
HEeHHBIX, YTO 00YCJIaBIMBAETCS pa3HOOOpa3WeM CaMuX CHENOK (Tpa)IaH-
CKO-TIPABOBBIX, CEMEHHO-TIPABOBEIX), H TEM, YTO YJIOCTOBEPCHUE HOTApUY-
COM CIIEJIOK 00ECIIeYnBaCT OXpaHy MPaB M 3aKOHHBIX MHTEPECOB IPAXKIAH U
IOPUNYECKUX JIUI.

HorapuanbsHoe ynocToBepeHHe CAEI0K UMEET MECTO B CllydasixX, yKa-
3aHHBIX B 3aKOHE, U MO COMIANIEHUIO CTOpOH. [IpumedarenbHo, YTO KOJIH-
YECTBO CJEJNIOK, MOJIeKAIMX 0053aTeIbHOMY HOTapUalIbHOMY YAOCTOBE-
pEHUIO, B HACTOsIIEEe BpEMS YBEIUUMBAETCA. B CBsI3U ¢ MOCIEAHUMH U3Me-
HEHMsSIMH, BHeCeHHbIMU @DenepanbHbIM 3akoHOM 0T 02 wurons 2016 r.
Neo 172-®3, & HUM OTHOCSATCS: CACIKH MO OTYYKICHHUIO JIOJICH B mpaBe 00-
el COOCTBEHHOCTH Ha HEJIBIKHUMOE UMYIIECTBO 32 UCKIIOUCHUEM CITyda-
€B, YKa3aHHBIX B 3aKOHE; CJIEJIKH, CBS3aHHBIE C PACIIOPSIKEHUEM HEJIBUXKU-
MBIM UMYIIECTBOM Ha YCIOBHSX OMNEKH, & TAKXKE CIEIKH MO OTUYKJEHUIO
HEJBMW)KMMOI'O MMYILECTBA, NPUHAJIEKAIIETO HECOBEPIIIEHHOIETHEMY T'pa-
KJIAHUHY WIH TPaXJTaHUHY, TPU3HAHHOMY OTPAaHHYCHHO JICCCIOCOOHBIM;
corjialeHust 0 pasjese OOLIero MMYIIECTBA CYNpYroB. YKa3aHHBIE HOBO-
BBEJICHUS, TIPEXKJIE BCEr0, 00CCIICYNBAIOT OXPaHy MpaB HauOoIIee yI3BUMBIX
YYaCTHUKOB TPAXKITAHCKOrO0 000pPOTa W SBJISIOTCS HAJEKHOW TrapaHTHEH
3aKOHHOCTH COBEPILIAEMBIX CAETOK.

Boigensitor Tpu craguu npoueaypbl HOTApUaIbHOTO yIOCTOBEPEHHUS
caernok. IlepBast cragus — BO30YKIEHHE HOTApUAIBHOIO MPOU3BOJCTBA U
YCTaHOBJICHUE (PAaKTUIECKUX OOCTOSTEIBCTB, ONMPECIISIONINX BO3SMOKHOCTh
YAOCTOBEpEHUs CAENKU. Bropas — ycTaHOBIEHHE HOPUANYECKOIO COCTaBa
cnenku. Tperbsi — coBeplIeHHE yJOCTOBEPUTENILHOIO aKTa JH0O OTKa3 B
COBEpUIEHUH HOTApPUAIILHOTO JEHCTBUSL.

Takum o00pa3oM, ymOCTOBEpEHHE HOTAPUYCOM CIEJIOK SIBIISIETCS
BRKHCHUIIIMM HOTAPUABHBIM JCHCTBHEM, UIMEET MHOXKECTBO OCOOCHHOCTEH
U TpeOyeT MOBBIICHHOTO BHUMAHUS CO CTOPOHBI 3aKOHOmaTelNss. CuuraeM
Pa3yMHBIM B IIENSIX O0CCIICUCHHsT OXPaHbI IIPAB YYACTHUKOB TPAXKITAHCKOTO
000pOTa pacuIMpHUTh MEPEUeHb CIEJIOK, MOISKAIINX 00sS3aTeIbHOMY HO-
TapualbHOMY YIOCTOBEPEHHUIO.
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A. X. KPOTOBA
WBaHoBcKuii rocy1apCTBEHHBIA YHUBEPCUTET

COOTHOIIIEHUE PETUCTPAIIMOHHOM 1 HOTAPUAJIBHON
JAEATEJBHOCTU: ITPOBJIEMBI IIPABOBOI'O
PEI'YJINPOBAHUSA

Bompoc 0 cooTHOUIEHNH AEATeNHOCTH HOTapHyca M JesTeIbHOCTH
OpraHoOB, OCYIIECTBIISIFOLIMX TOCYJapCTBEHHYIO PETHUCTPAIMIO, BCEraa ObuI
MIpeZIMETOM Hay4HBIX JucKyccuid. HoTapuanbHas AesTelbHOCTh U Tocynap-
CTBEHHAs PErHCTpalysl SBISIOTCS TPABOBHIMH MEXaHHU3MaMH, KOTOpBIE
obecreuynBaroT CTaOWIIBHOCTD, YIIOPSA0YEHHOCTh U NPO3PavyHOCTh Tpak-
JIAHCKOro 000poTa.

[pakTHKa MOKa3bIBAET, YTO IOCYAAPCTBEHHAs PETUCTpPAIHs HE Bce-
rZla B MOJHOW Mepe CrocoOHa OOecreuuTh NpaBa W 3aKOHHBIE WHTEPECHI
TPaXJaH U IOPUINYECKUX JIMI. B CBSI3M C 4eM, 3aKOHOJATENb IMOCIIeI0Ba-
TEJIFHO pacuIupsieT MOJTHOMOYHS HOTapHyca 10 OCYHIECTBICHUIO KOHTPOJIS
TIPY COBEPIIEHUH CyObEKTaMU IOPUINUECKH 3HAUMMBIX JICHCTBHM.

locynapcTBenHas perucrpaiysi cama o cede He MOXET 3aMEHHTh
HOTapHajJbHOE YIOCTOBEPEHHE CIIEJIOK C HEIBWKMMOCTBIO, TeM Ooliiee B
CUTYyallMH, KOTJa 3aKOHO/ATeNb, OTKa3aBIIUCh OT IOCYAapCTBEHHOW peru-
CTpauuy OONBIIMHCTBA CAEIOK, COXPAHMII TOJIIBKO TOCYIapCTBEHHYIO PErH-
CTpalyIo NpaB U MX orpaHndeHuid (oOpemenenmii). Kpome Toro, Horapu-
anpHas JeATEIbHOCTh [AaeT JONMOJHUTEIbHBIE TapaHTUH JOCTOBEPHOCTH
€IMHOT0 I'OCYAAPCTBEHHOI'0 PEECTpa IOPUINUECKHX JIUII, B TOM YHCIIE, Ipe-
JIOTBpAIAET CO3/IaHHE U AESTEIbHOCT IOPUANIECKUX JIHUIL, CO3J[aHHBIX JUIs
HEeI0OPOCOBECTHOW JIEATENILHOCTH, MYTEM HCIIOIb30BaHHUS MO/ICTaBHBIX
(U3MYECKUX JIUII ¥ TPEICTAaBICHUE MHOW HEJOCTOBEPHOW WH(OpPMAILH B
PETHCTPUPYIOUIHI OpTaH.

locynapcTBeHHasi perucTpanusi TOJIBKO B COYETAaHUU C JESTENBHO-
CTBIO HOTapuyca CIOCOOHA ONTHMAIBHBIM 00pa30M 00ECIeYHTh OXpaHy U
3alIUTy TPaXKAAHCKUX IpaB, 3aKOHHOCTH 00OpOTa, a TakkKe IyOIUYHBbIE
WHTEPECHI B CTAOMIHLHOM U ITPEACKa3yeMOM IPaBOIOPSIIKE.
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. A. KYJIUKOBA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

3HAYEHUE HHCTUTYTA HECOCTOATEJIBHOCTHU
®U3NYECKOI'O JIMIIA B POCCUMCKOM ®EJIEPAIIUM

JlimTenbHOE BpeMsl MpoIeaypa HECOCTOSITENbHOCTH (OaHKPOTCTBA)
pacIpoCTpaHsINCh TOJNBKO Ha FOPUIMYECKUX JIMII W WHIUBHIYaJIbHBIX
npeanpuHUMaTeneld. bankporcTBo ¢usnyeckux yun B Poccun crano Bo3-
MOXHBIM ¢ 1 okTsi6pst 2015 roza, mocie BCTYIUICHUS! B CHIIy M3MEHEHHH,
BHeCeHHBIX DenepanbHbIM 3ak0oHOM Ne 154-D3 ot 29.06.2015 B Penepans-
HBIA 3aK0H OT 26.10.2002 Ne 127-®3 «O HecocTosTenbHOCTH (OaHKPOTCT-
Be) (mayee - 3aKoH O OAHKPOTCTBE)», PETYIUPYIONIUX MOPSIIOK OCYIIECTB-
JIeHUsI ITpolieAyp OAaHKPOTCTBA B OTHOLIEHUH I'PaXK/IaH.

BaHKpOTCTBO rpakJjaHWHA CYLIECTBEHHBIM 00pa3oM OTIMYAETCSl OT
MIPaBOBOH KOHCTPYKIIMH KOMMEPUECKOTO OaHKPOTCTBA M (haKTHUECKH 00Opa-
3yeT HOBBIHM Buj OaHkporcTBa B Poccuiickoii Demeparmu, KOTOPEIH Ciieno-
BaJIo OBl IMEHOBATH ITOTPEOUTENLCKIM OaHKPOTCTBOM.

Berymnenue B cuty riaBel X "baHKpOTCTBO rpaxciaHuHA" 3akoHa O
OaHKPOTCTBE MPHUBEIIO K TOMY, 4TO ¢ 1 okTsa0ps 2015 roma mosBUIICS HOBBIH
MEXaHU3M B PETYINPOBAHUM TPAXKAAHCKO-IIPABOBHIX OTHOIICHUH MEXIY
JIOJDKHAKaMH ((DU3HMYECKUMH JIMIIAMH) M KpeauropaMu. B naHHOM Mmexa-
HU3ME MOYKHO BBIJICTIUTH KaK ITPEUMYIIECTBA, TaK U HEAOCTATKH.

3aKOHOATENBCTBO O OAHKPOTCTBE (PU3NYECKHX JIMIL SIBIISIETCS] AKTY-
aJbHBIM M 3()(EeKTHBHBIM, TaK KaK 3alllMINAeT IpaBa Kak JOJDKHHKA, TaK U
Kpeauropa. 3aKOHOJIATENBCTBO COJIEPIKUT MOJIOKEHHSI, KOTOPBIE TTO3BOJISTIOT
JIOOPOCOBECTHBIM JIOJDKHHKAM B ClIydae HEJOCTATOYHOCTH MMYIIECTBA pe-
CTPYKTYPHU3HPOBATh CBOIO 33JJOJDKEHHOCTh B paMKax MPHUHSTHIX MPOLEAYP,
a TaKoKe TOJIOKEHHS, O3BOJISIONINE KPEIUTOpaM B3BICKATh 330JDKEHHOCTh
C HeZT0OPOCOBECTHBIX JIOJPKHUKOB.

Jlis KpequTopoB HOBEIUTBI JTAIOT BO3MOXKHOCTH NPHMEHEHHS psizia
crenurUIecKknXx MeXaHHU3MOB (DOPMHPOBAHUS KOHKYPCHOH MacChl: BO3-
MOXHOCTb OCTIOPHUTB CIEIKH JOJDKHUKA 110 OTYYKIACHUIO UMYIIECTBA, 3asi-
BUTH O pa3jielie UMYIIECTBA CYNPYroB, KOHTPOJIUPOBATH XOJ TOPTOB IIO
peanu3anuy MMYIIECTBA JOJDKHUKA, NMPU3HATH HEBO3BPAIIECHHYIO 3aJ10N1-
KEHHOCTh Oe3HaJIeKHOH K B3BICKaHUIO.

101



A. A. KYTBMEHEBA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

HNPUHIMUIIBI OCYINECTBJIEHUSA 3EMEJIBHOI'O
CEPBUTYTA B 3AKOHOJIATEJIbCTBE U CYJIEBHON
INPAKTHUKE

AKTyaTbHOCTh JITAHHOW TEMBI CBsi3aHa C pa3paborkoit KoHmenimu
pa3BUTHS TpaKAaHCKOro 3akoHoaatensctBa PO u IlpoexTta denepanpHoro
3akoHa «O BHECEHWH M3MEHEHUH B YacTH IEPBYIO, BTOPYIO, TPETHIO U YeT-
BepTyto 'K PD, a Takke B OTAeNbHBIE 3aKOHOIATENbHBIE aKThl PDy, a Tak-
ke ¢ BHeceHueM n3MeHeHuid B 3eMenbHbll Konexe PO ¢ 1 mapta 2015 ro-
Jla, KOTOpPbIE OTHOCATCS K 3eMENIbHOMY Y4acTKY, BELIHBIM U CEPBUTYTHBIM
npaBaM Ha Hero. B cBoro ouepenp, MHOrOYMCIIEHHAs! Cy/JeOHas IpaKTuka
paspemaer Bompocsl, HeyperyaupoBanaele 'K PO u 3K Pd. Hampumep,
CyJIbl pa3padaThIBAIOT PEKOMEH IAINH, KacaroIIHecs] YCTaHOBJIEHHS pa3Mepa
TUIATHI, KOTOPBIMU MOT'YT PYKOBOJICTBOBAaThCSI CTOPOHBI IIPH 3aKJIIOYEHUU
COIJIAIIEHUS O CEPBUTYTE, ONPEICNICHUsI IJIAThI 38 HETO U T.1I.

W3ydenue neicTBYIONIETO 3aKOHOIATENbCTBA U CY/I€OHON MTPAKTH-
KM 10 MCKaM 00 YCTaHOBJIEHHH NpaBa OrPaHUYEHHOrO MOJNb30BaHMs (cep-
BUTYTa) COCEAHUM (CITY)KaIllM ) 3eMEJIbHBIM YYaCTKOM MPUBEIIO K CUCTEMa-
TH3AIMH TTOTYYE€HHBIX 3HAHUH U BBISBICHHUIO CIEAYIOIINX IIPUHIUITIOB:

1) mpunmun ruiatHoctd. Kak pasbsacHseT cyneOHas INpakTHKa, Ha
pa3Mep IJIaThl 3a CEPBUTYT BIIUSIOT XapaKTep U MHTEHCUBHOCTbH HCIIOIb30-
BAaHUS 3€MEJBHOIO YYacTKa JIMLOM, B HHTEpPEcaX KOTOPOro YCTaHOBJIEH
CEpBUTYT.

2) IPUHIUIT 5)KOHOMUYHOCTH;

3) mpuHIMIT HauMeHee OOpPEMEHUTEIHHOrO OCYLIECTBIICHUSI CEPBHU-
TYTHBIX IIPaB B OTHOIIIEHUH 3€MEIBHOTO YJacTKa;

4) npuHIMII 11e71ec000Pa3HOCTH.

Hcxonst n3 BBIIIEU3IOKEHHOTO, MOXKHO C/IeNIaTh BBIBOA, YTO IS
OoJiee CUCTEMAaTU3UPOBAHHOI'O M KOMIUIEKCHOI'O MU3Y4YEHUsI KaTeropuu «3e-
MEINIBHBIA CEPBUTYT» KaK KOMIIOHEHTa CHUCTEMBI OTPaHMYEHHBIX BEIIHBIX
IIpaB HEOOXOMMO NPOAHATU3UPOBATH PUHIUITEI OCYIIECTBIICHUS 3eMEIb-
HOTO CEpBUTYTA, C MOMOIIBI0 KOTOPBIX MOXHO YCTaHOBUTH AJbTEPHATHB-
HBIE TIpOE3/Ibl, O00BEM INpaB COOCTBEHHUKOB T'OCITOACTBYIOIIEH M CITyXa-
el By, CJIOXKUBILIEHCS MOPAJOK MPoe3a uepe3 CIyKaIUi 3eMeNbHbIN
Y4acToK.
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A. B. MAJIEEBA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

NCKIIOYEHUE UMYIHIECTBA U3 OIIUCHU (APECTA)
KAK BEI[HO-ITPABOBOWM CIIOCOB 3AIIIATHI TIPABA
COBCTBEHHOCTHU HA KUJIOE IIOMEIIEHUE

Knaccruecknmu crioco6aMu 3aiuThl paBa COOCTBEHHOCTH Ha KH-
JI0€ TIOMEIIEHUE SIBISIIOTCS: UCTPEOOBaHME U3 UY)KOI0 HE3aKOHHOTO BJajie-
HUS, YCTpaHEHHE IPEISTCTBUI B ITOJIb30BAHWM, NMPU3HAHME MpaBa coOCT-
BEHHOCTH. BMecTe ¢ TeM CyIecTBYIOT M WHBIE BEIIHO-IIPaBOBBIE CIIOCOOBI
3alUTHI IIpaBa COOCTBEHHOCTH Ha WIIOe IoMenieHne. K TakoBbIM, B 4acT-
HOCTHU OTHOCHTCSI MCKJTFOUCHHE UMYIIIECTBA U3 OMKCH (apecTa).

Jlo HenaBHero BpEMEHHU BOIPOC O MPAaBOBOM MPHUPOJIE UCKOB 00 HC-
KJIFOUSHUH JKWIIBIX ITOMEIIEHUH U3 ONMCH (apecra) CYMTANICS JUCKYCCHOH-
HbIM. OHaKO 3aKOHOJATENh NMOMECTHJ JAaHHBIA BUJ MCKOB B OTHEIBHYIO
cratbio 226 Ilpoekra denepanbHoro 3axkoHa Ne 47538-6 «O BHECEHHH W3-
MEHEHHMH B YacTH MEPBYIO, BTOPYIO, TPETHIO M YETBEPTYIO | paxkIaHCKOro
kojiekca Poccuiickoit denepaliny, a TakKe B OT/ACIbHBIC 3aKOHOIATEIIbHBIC
akTel Poccuiickoil @enepanuny», HaxoAsuyoca B riase 16 «3amuTa Beul-
HBIX TpaBy». JlaHHOE OOCTOSTENHCTBO IMO3BOJIMIIO CJENaTh BBHIBOA, YTO HC-
KJIFOUEHHE UMYIIECTBA U3 OMKCH (apecTa) SBISIETCSl CAMOCTOSTEIBHBIM CIIO-
cO0OM 3aIHThI BEIHBIX TIPaB.

CyObekTaMH HaCTOSIIEr0 MCKa SIBJISIOTCS COOCTBEHHHK apecTOBaH-
HOH (BKJIFOUEHHOW B OMHKCH BEUIM), @ TAKKE JOIDKHUK M B3BICKATEIb; €CIU
HMMYILECTBO PEAIN30BAHO, TO €Il U IPHOOpETaTeNb.

OcHoBHasl 3ajja4a apecTa - JIMIIUTD JOJDKHUKA BO3SMOXKHOCTH PacIo-
pSDKAThCS UMYIIECTBOM, a IIPH HEOOXOJMMOCTH €Ie M TOJIb30BAaThCS UM.
OpHako HepeaKH Cilydau, Korja MmoJ| apect (B OIKMChH) MOMajaeT UMYIIecT-
BO, NpUHAJIekKallee He JOJDKHUKY, a IpYroMy JIMIy, KOTopoe 0e30CHOBa-
TEJIHO MCHBITHIBAET HEYAO0OCTBA B peasiM3alliy CBOMX I'Pa)KJaHCKUX IPaB.
Jlyist Toro 4ToOBI Takue MPEenITCTBUS ObIIM yCTpaHEHBI, 3aKOH IMpeaycMaT-
pHUBaeT BO3MOXKHOCTB TIPEIBSBICHUS UCKa 00 OCBOOOXIEHHM HMMYIIECTBA
OT HaJIOXKEHUsI apecTa (MCKIIIoueHHH n3 onmcH). [lomada ucka o0 uckioyve-
HUM MMYILIECTBA U3 ONHMCH OOS3BIBAET CYAEOHOrO NpHCTaBa-UCIIOTHUTENS
MIPUOCTaHOBUTH UCIIOJIHUTEIIHLHOE MIPOU3BOJICTBO.

Takum oOpa3om, HCK 00 UCKITIOUEHNH UMYIIECTBA U3 OIKCH (apecTa)
SIBIISIETCSL CAaMOCTOSITEBHBIM BEITHO-IIPABOBBIM CIIOCOOOM 3aIIMTHI IpaBa
COOCTBEHHOCTH Ha JKHJIOE ITOMEIIEHHUE.

103



K. A. MEJIBEJIEBA
WBaHoBcKuii rocy1apCTBEHHBIA YHUBEPCUTET

JOT'OBOP CYPPOT'ATHOT'O MATEPUHCTBA: ITPOBJIEMBI
W NTEPCIIEKTABbBI BBEJTEHU B IIPABOBYIO
JEVMCTBUTEJbHOCTh POCCUMCKOM ®EJEPALIIA

C pa3BUTHEM MEIUIMHBI IPOOIEMBI OCCILIONWS U WHBIX CBS3aHHBIX
¢ HUM OoJIe3HAMH cTayu pentaeMbl. CypporaTHoe MaTepUHCTBO BHEPSICTCS
B KauecTBE BCIOMOTATEIBHOW PEMpPOMYKTHBHONH TEXHOJOTMU W aKTHBHO
passuBaetcst B Poccuiickoii ®@enepanuu. Tem He MeHee, IpaBOM Yperyiu-
POBaHBI HE BCE ACTCKTHI JJAHHOTO ()EHOMEHA, B CBSI3U C ATUM, IIpH oOparie-
HUM 32 yCIIyTaMHU CyppOraTHON MaTeph, MOT'YT BO3HUKATh OIMpPE/ICICHHBIC
poOJIEMBI.

Ha sTame craHOBIICHUST OTHONICHUH MO TIOBOY CYppOTraTHOTO MaTe-
PHUHCTBA ONPEJICTAIONIYIO POJIb UTPACT JOTOBOP, 3aKIF0YACMBIH MEXIY IMO-
TEHIIMATFHBIMU POIUTENIIMU U CYppOraTHOW Matepbto. JleTampHoe perymiu-
pOBaHHE TAaKUX CHEIU(UICCKUX OTHOIICHUN Ha JIOrOBOPHOM YpPOBHE B
IaJIbHENIIIEM TO3BOJIMIIO ObI M30€KaTh MHOKECTBA HESICHOCTEA.

Ha ceroansmnuit nensr CeMelinbiM kogekcoMm Poccutickoit denepa-
UM HE YPEryJIUPOBAHBI CaMble BA)KHBIC BOIIPOCHI, 3aKPEMUB KOTOPHIC,
MOJKHO PEIINTh MHOXKECTBO MPOOIeM, BO3HUKAIOIINX HA MPAKTHKE:

® IIPUPOJIA TOTOBOPA, 3AKITFOYAEMOr0 MEXY IMOTCHIUAIEHBIMHA PO-
JMUTEISIMA M CYpPOTaTHON MaTEephIO, IMOCKOJIBKY OH MPU3BAaH HEMOCPEICT-
BEHHO PETYJIUPOBATH OTHOIICHUSI BBIIICIICPEUHCIICHHBIX JTHII,

e 1paBa M 0053aHHOCTH, TOJIEXKAIINE IOrOBOPHOMY peEryaupoBa-
HUIO;

® CYIIECTBCHHBIC YCIIOBUS JJAHHOT'O JOTOBOpA.

Creyer Takke 3aKOHOIATEIBHO 3aKPEITUTh MEPhI OTBETCTBEHHOCTH,
MIPUMEHSIEMBIC K CTOPOHAM JIOTOBOPA 33 €0 HEHCIIONHCHHUE WM HEHaJIe-
)Kallee UCIOJIHEHHE, TIOCKOJIbKY HEpeAKH Cllydau OJHOCTOPOHHETO OTKasa
OT TaKoro J0roBopa.

CyIiecTByeT Kak MUHHMYM JIBa BapHaHTa 3aKOHONATEILHOTO 3a-
KpEIUICHHS JIOTOBOpa CYpPOraTHOro MaTePHHCTBA:

e JlonojHEHUE ceMelHoro kojekca Poccuiickoit denepanuyu HOBBI-
MU CTaThsIMH, PETIAMEHTUPYIOIIUMH CYIIECCTBCHHBIC YCIOBHS JOTOBOPA,
mpaBa, 0053aHHOCTU M OTBETCTBEHHOCTH CTOPOH;

® BBEJICHUC OTJCIHHOIO 3aKOHA, KOTOPBINA OBLIT OB aKTOM CHEIHATb-
HOT'0 PEryJIUpOBaHus Mo oTHomeHuIo kK CeMeitHoMy kozaekcy Poccuiickoit
denepanuu.
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J. E. MOPO30BA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

OCOBEHHOCTHU YIOCTOBEPEHUSA 1OT'OBOPA
MHOKU3HEHHOI'O COAEPKAHUSA C W KANUBEHUEM

B cootBercTBUM ¢ monoxeHusiMu I'paxkpaHckoro koaekca P® mo
JIOTOBOPY TO’KU3HEHHOT'O COAEPIKAHUS C WKIAMBEHUEM II0JydaTellb PEHTHI -
TPaOXJIaHUH TepefaeT IpUHAUISKAIINEe €My JIOM, KBapTHPY, 3€MEIbHBIN
YYaCTOK WJIM UHYIO HEJBIKUMOCTb B COOCTBEHHOCTH ILTATEINbIIUKA PEHTHI,
KOTOpPBIN 00sI3yeTcsl OCYIIECTBIISATH MMOKU3HEHHOE COJ/IEpKaHUE C WKIHUBe-
HHUEM TrpaxkIaHuHa W (WIM) YKa3aHHOTO MM TpeThero jmna. JloroBop mo-
KM3HEHHOT'O COJIEp KaHMs C MKIUBEHHEM IOJUISKUT 0053aTeIbHOMY HOTa-
PHAIBLHOMY YJOCTOBEPEHUIO.

HeobxonnmbIM yCIOBHEM JOrOBOpa MOXKU3HEHHOTO CONIEPKAHUS C
WOKJMBEHHEM SIBIISIETCS OIPEZEeHNe CTOMMOCTH BCEro o0beMa copepxka-
HUS C WKIUBEHHEM. B ciyyae HecoriacoBaHHs JaHHOW CTOMMOCTH JIOT'O-
BOp HE MOXKET CUUTATHCS 3aKIFOUSHHBIM.

JloroBop MoXM3HEHHOT'O COAEPIKAHMS C WKIUBEHUEM MIPEKpaliaeTcs
CO CMEPTHIO TONTyYaTelisi PeHThI, OJJHAKO JOrOBOp HE IMpeKpaliaercs B CIy-
Yyae CMEpTH IUIaTeNbIIMKa PeHTH. B maHHOM citydae 00s3aHHOCTH IO CO-
JIep>)KaHUIO TIONy4aTelsi PeHThl MepelayT K HacleIHUKaM HEIBIKHMMOTO
MMYILECTBA, CTABIIETO0 COOCTBEHHOCTHIO IIJIATEINbIINKA PEHTHI.

[Ipu ymocroBepeHHH 10roBOpa MOXHM3HEHHOTO COZIEP)KaHUS C WXK-
JIMBEHHEM HOTapUyCy HEoOXOoAMMO HCTpeOOBaTh DS JOKyMeHTOB. Ecin
OJTHOHM M3 CTOPOH JOTOBOpA SIBISIETCS IOPUAMYECKOE JIMI0, HOTApUyC AOJI-
JKEH MPOBEPHUTH €TI0 MPaBOCIIOCOOHOCTD, a TAKKE MOJTHOMOYMS MpPEACTaBU-
TeJsl JAaHHOTO IOpHNYecKoro juma. Kpome Toro, HOTapuycy HeoOX0AuMO
MIPOBEPUTH JOKYMEHTHI, TIOATBEP)KJAIOIIHE TIPaBO COOCTBEHHOCTH HA UMY-
IIECTBO, OTYY’KAaEMO€E IO BHIILIATY IIO)KU3HEHHOTO COMEPIKaHUS C VOKIU-
BeHHeM. Takke HEOOXOAMMO IMPEACTaBHUThH CIPABKy O TOM, KTO 3aperucr-
PHPOBaH B OTYYXJAEMOM IMOMEUICHUH, UMEIOTCS JI1 OOpEeMEHEHHs] B BHIE
NIPaB TPETHHX JIMI HA MOJIH30BAHUE OTUYKIAEMBIM IoMelieHueM. [loMmumo
3TOro, HOTapHycy HeoOXoauMo mpencTaBuTh Bbimucky u3 EIPII, orpa-
KAFOIIYI0 HAJTMYHUE JTMO0 OTCYTCTBHE apecTa Ha HEJIBWKUMOE UMYIIECTBO.

Jluna, 3aKmovaromnye J0roBop IMoXXKM3HEHHOTO COJIEPKAHUS C WKIIH-
BEHMEM, KaK MPaBUIIO, IMEIOT cllaboe MpeICTaBIeHHE O CBOUX MpaBax, 00s-
3aHHOCTSIX, TOCJEICTBUSX 3aKJIIOYeHHs 1ofo0Horo morosopa. [Ipu takmx
00CTOATENTLCTBAX TIOMOIIL HOTAPHYCa SBISCTCS BaXKHOM YCIIYro Jyis 00e-
UX CTOPOH, MTO3BOJISIOIIEH MPEIOTBPATUTH BO3MOXKHBIE CYA€OHBIE CITOPHI.
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K. M. MOPO30OBA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

OTBETCTBEHHOCTbH KOJUIETHAJIBHOI'O
HNCIIOJTHUTEJBHOT' O OPTAHA IOPUIUYECKOI'O JIMIIA

3aKoH yCTaHaBJIMBAET BO3MOXKHOCTH ITPUBJIEYCHUS] K OTBETCTBEH-
HOCTH 32 YOBITKH, IPUYMHEHHBIE IOPUIMIECKOMY JIUILY, Pa3IMYHBIX Opra-
HOB IOPU/IMYECKOTO JIMIA, B TOM YHCIIE M YJICHOB KOJUIETHAILHOTO HCIIOJ-
HUTEJIFHOTO OpraHa. Y CJIOBUSIMH MPHUBJIEYECHUS K OTBETCTBEHHOCTH WJICHOB
KOJUIETMAJIFHOTO OpraHa SIBISIOTCS: 1) HemoOpOCOBECTHOCTh MIIM HEpa3yM-
HOCTB ITPH OCYILECTBJIIEHHN CBOUX OOS3aHHOCTEH, BEIPA)KEHHOM B JIEHCTBH-
six (Oe3MeiicTBUU), HE COOTBETCTBYIOIIUX OOBIYHBIM YCIOBHSM Tpa<IaH-
cKoro obopora WM OOBIMHOMY NPEANPUHUMATEIbCKOMY PHCKY, W 2) BH-
HOBHOCTH B NPUYMHEHHUU YOBITKOB opuandeckoMy Jymiy. [lepBoe ycinoBue
XapaxkTepu3yeT IPOTHBOIPABHOCTh ITOBECHUSI PYKOBOJIUTENEH, KOTOpas B
OIpe/IeJIeHHON Mepe 3aMMCTBYET NPUHIMIBI MX TOBEIEHUS, pa3padboraH-
HBIE B aHIJIO-CAKCOHCKOM ITPaBe, B COOTBETCTBHU C KOTOPHIMHU O0S3aHHOCTH
JIMPEKTOPOB KaK JIOBEPEHHBIX JIMI] TOAPA3/EISIOTCS Ha «00sS3aHHOCTD JIO-
smpHOCTHY (duty of loyalty) u «00s3aHHOCTE JOIKHOW CTENeHn 3a00TINBO-
ctm» (duty of care). BBumy oTcyTcTBHS KOHKPETHBIX KPUTEPHEB TaKOTO
TIOBE/IEHNS B OTEUECTBEHHOM 3aKOHOJATENbCTBE WX MBITAETCS BBIPAOOTATH
cyneOHasi mpakTHKa. TakKMMH KPUTEpUSIMH MOTYT BBICTYIATh OI0OpeHne
HEBBITOJTHOM UIsl IOPUANYECKOrO JINIA CJEJIKH, MPUBJICYCHHE KOMIAHUH K
aJIMUHHUCTPATUBHON OTBETCTBEHHOCTH 3a HapylIeHHE 3aKOHOAATEIbHBIX
TpeboBaHMi M MHBIE cirydan. OCTaércst HepeleHHbIM BOIIPOC O BO3MOKHO-
CTH MHIMBHAYaJH3alui OTBETCTBEHHOCTH OJHOTO M3 YJICHOB KOJIJIETHAb-
HOT'O HCIIOJIHUTENBEHOTO OpraHa IPH OTCYTCTBHH BUHBI OCTAJIEHBIX YJICHOB B
NIPUYMHEHNH YOBITKOB. KpoMme TOro, BBI3BIBAIOT COMHEHHSI OCHOBaHHUS OC-
BOOOX/ICHHS! OT OTBETCTBEHHOCTH YJICHOB KOJIETHAJILHOTO HMCIOIHHUTEINb-
HOTO OpraHa, €cjd JIMIO0 HE TOJIOCOBAJIO MPOTHB DPEIICHHS, MOBJIEKIIEro
MIPUYMHEHNE YOBITKOB, WU, IEHCTBYS J0OPOCOBECTHO, HE MPUHUMAJIO y4a-
CTHSl B TOJIOCOBaHMH. TOJIKOBaHUE «JOOPOCOBECTHOI'O HEYYAaCTHs» B TOJIO-
COBaHMM IIPEJCTaBISIETCS 3aTpyIHHUTENbHBIM. Kpome 3toro, B cyneOHOM
MIPAKTHKE T0-Pa3HOMY TOJKYETCS TOJIOCOBAHHE IIPOTHB PELICHHS: 3a4acTyI0
BO3/IEpyKABIIMECS OT TOJIOCOBAHUS WIEHB! KOJUIETHAIBHOTO OpraHa He oc-
BOOOX/IAIOTCSl OT OTBETCTBEHHOCTH. He pemieH Bompoc O pasrpaHU4eHHH
OTBETCTBEHHOCTH MEX/Y €AWHOJWYHBIM W KOJUIETHAILHBIM HCIOIHUTEIb-
HBIMHM OpTaHaMU IPH HAJIMYUU BHUHBI U TOTO U IPYTHUX.
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M. A. HUKHTHHA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

K BOIIPOCY O CYHIHOCTH OBXOJA 3AKOHA
KAK ®OPMBbI 3JIOYIIOTPEBJIEHU A ITPABOM

AKTyalbHOCTh TEMBI HCCIIEAOBaHUS OOYCIIOBIIEHA MOSBICHUEM
Konuenmuu pa3BuTHs rpa)kJIaHCKOro 3akoHojaTenscTBa Poccuiickoir de-
nepauyny, npoekra denepanbHoro 3akoHa «O BHECEHUH U3MEHEHUH B 4acTH
TIEpBYIO, BTOPYIO, TPEThIO M 4eTBepTylo [ paxkmanckoro koxekca Poccuii-
ckoii denepanuy, a Takke B OTAENbHBIE 3aKOHOJATENbHBIE aKThl Poccuii-
ckort denepauuny», neranuzupyromue Muorue nonoxenuss ['K PO, korto-
pBIe BBOIST B MMYIIECTBEHHBIH 000pOT HOBYIO (popMy 3510ymoTpebiieHns
MIPaBOM — KaTErOpHI0 «00XO0/1 3aKOHaY.

CoBpeMeHHasl I0pUANYecKasl JTOKTPHHA NPHUIIEP)KUBACTCS TOIXO0/a,
COTJIaCHO KOTOPOMY JIEHCTBHS B «00XO0/] 3aKOHa» SIBJISIOTCS HOBOH (hopMoit
3710ynoTpebIeHusl IpaBoM. B NMpoTHBOBEC AaHHOMY IMOJXOIY BBICKa3bIBa-
I0TCS CIIEYIOIINE TOYKH 3pEHHs: 00X0J 3aKOHA SIBISETCS KBAIN(HIUPYIO-
MM TIPU3HAKOM 3JIOYIOTPEOJIeHUsT MPaBOM; 3JI0yNOTpeOJIeHHe IpaBoM
sBisiercss popMoli 00xofa 3akOHa, HapaBHE C TaKMMHU (PEHOMEHaMHU Kak
oOMaH M (opMalbHO JOMYCTUMBIE ACHCTBHS, NMPOTHBOpPEUYAIINE OCHOBAM
MIPaBOIOPSIKA ¥ HPABCTBEHHOCTH.

CymiecTByeT POTHBOMOJIOXKHAS MTO3ULUS, YKa3bIBalONIasl HA TO, YTO
TosiBJIeHHe 00X0/1a 3aKOHAa KaK OJHOW M3 Pa3HOBMIHOCTEH 3JI0ynoTpedie-
HUS MPaBOM HapyHIaeT MCXOMHYI0 KOHCTPYKLHMIO 3JI0yNOTpeOJeHHs Impa-
BOM, KOTOpas 3aKJIIOYaeTcs B TOM, YTO 3JIOYIIOTPEOMTh MOXHO CYILIECT-
ByfOIIMM npaBoM. Hapsimy ¢ m3ydaeMoll KaTeropuei Takke MoJBEepraercs
KPUTHUYECKOH OIleHKEe (POPMYIHPOBKA «C ITPOTUBOIIPABHOM 1iebio». B criry
ee 00TEKaeMOCTH IIOSIBJISIIOTCS IUPOKHE BO3MOXHOCTH JUIsl CyHAeHCKOro
YCMOTpPEHHUSL.

B cBoto ouepep nccaeq0BaTeNN OTMEYAIOT, YTO Cy/ieOHas MpaKTuKa
TaK)Ke HEOJHO3HAYHO OLIEHMBAET NEHCTBHS YYAaCTHHKOB IPABOOTHOIIECHHH
Kak 00xo0J1 3akoHa. [Ipu paccMOTpeHUH CIIOPOB CyaMH HE JIENaeTcsl YeTKO-
IO pa3jin4usi MEXIy NPOTHUBONPABHBIMH AEHCTBUSMHU, OOXO/IOM 3aKOHa,
35oynoTpediaeHueM npaBa U cuMyssinuei. CymecTByeT MHOXKECTBO IpH-
MEpOB TOJIKOBaHHS TEPMHHA «OOXOJ 3aKOHa» B CHIIy €0 HEJI0CTaTOYHOMN
orpezielIeHHOCTH. Tak, NpaBONpPUMEHUTENb ITOHUMAeT II0J KaTeropuei
«00X071 3aKOHa» 00X0J] OrpaHMYEHHH, HECOOIIOJeHNe TIPOLEeyphl, (opM,
YCTAHOBJICHHBIX 3aKOHOM.
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M. U. OITAPUHA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

0 10nYCTUMOCTH OTHECEHMS K IIPEIMETY IOIOBOPA
OB OKA3AHUU YCJIYT 3CTETUYECKOU ME/IUTIIUHBbI
PE3YJIbTATA OKA3AHHOM YCJIYTH

I'paxxnanckuit kogexkc Poccuiickoit denepannu He COAEPKUT camo-
CTOSATENFHBIX KOHCTPYKIMI JOrOBOPOB 00 OKa3aHWH KOCMETOJIOTHUYECKUX
YCIYT U YCIYT IUIACTUYECKOH XHPYPTHH, TMO3TOMY IOJIOOHBIC OTHOIICHUS
perynupyrotcs nojoxeHusimu ri. 39 'K PO.

Kak u3BecTHO, CyIIECTBEHHBIM YCIOBHEM JIOrOBOpa BO3ME3IHOTO
oKa3aHus ycnyr sBisercsa ero npeamer. U3 m. 1 cr. 779 TK PO cnenyer,
YTO MPEAMETOM JIOTOBOPAa BO3ME3/JHOIO OKa3aHWs yCIYr NMpPU3HAETCs COo-
BEpLIEHHE UCIIOJHUTEIIEM 10 33JaHHI0 3aKa3uhKa ONpeAeIEHHbIX AeHCTBUI
WJIN OCYILECTBIIEHHE UM OIPE/IEIEHHOM e TeTbHOCTH.

B nutepatype E. A. lllonom npesyaraer omnpezeneHue npeameTa
JIOTOBOpa BO3ME3/IHOTO OKa3aHHs KOCMETOJNIOrHueckux ycinyr. [lo e€ mHe-
HUIO, 3TO JEATENILHOCTh WIIM JICWCTBUS, HAIpaBJICHHBIC Ha IPOBEJCHUC
KOCMETOJIOTMYECKOT0 BMeIaTeNbcTBa. Ha Ham B3ruisi, mogo0HsIM 00pa3omM
MOXXHO OXapaKTEepU30BaTh U NPEJMET JIOrOBOpa YCIIYT IUIACTUYECKON XH-
PYPTHH C TOH JHUIIL pa3HUIEH, YTO TSHCTBHS B 3TOM ClIydae OYAyT HAIpaB-
JICHBI Ha MIPOBENICHUE XUPYPTHUECKOTO BMEIIATEIILCTRA.

OpHako ciexyeT NMOHUMAaTh, YTO TpakAaHe MPUOErarT K yciIyram
KOCMETOJIOTOB U IITACTHUECKUX XUPYPIOB, MPECIEAys BIOTHE OYCBUTIHYIO
IIeNTb — U3MEHEHUE BHENIHOCTU. VM, Kak NpaBmiIO, y HUX €CTh YETKOE Mpe-
CTaBJICHUE O TOM, Kakoi 3((eKT IToMmKHA MPOU3BECTH Ta MU MHAs MPOIe-
nypa.

B cBs13u ¢ HEOOXOAMMOCTBIO TAPAHTUPOBAHUS KOHKPETHOTO PE3YJTb-
TaTa YCIyr 3CTETHYSCKON METUIMHBI B JTUTEPATypE MPEIIaraloT OTHOCHUTH
K MPEJIMETY JIOTOBOPa OKa3aHUS TAKUX YCIYT HE TOIBKO JNEATEIHHOCTD WU
JIEWCTBYSI, HAIlPaBJIEHHbIE HAa OCYIIECTBIEHHE KOCMETOJNIOTHUECKOTO JHOO
XUPYPTUYECKOr0 BMEIIATENBECTBA, HO U UX pe3yabTar. IIpu 3TOM yka3biBa-
0T, YTO IIPEIMETOM JIOTOBOpPA JIOJDKHA OBITH JIMIIb TaKas yciayra acTeTnye-
CKOW MEIMIIMHBI, KOTOpast IMEET CaMOCTOSITEIIbHOE 3aKOHYEHHOE 3HaUeHNE
JUTSL KOHKPETHOTO TAIUEHTA.
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A. E. PYMSHIIEBA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

PEAJIN3AIINA MEXAHU3MA 3AIIIUTHI ITPAB
U OXPAHSIEMBIX 3AKOHOM UHTEPECOB CJIABOI
CTOPOHBI B I'PAXKJAHCKHUX IPABOOTHOIHIEHUAX

B HameM wcclieIOBaHUHM PACCMATPHUBAETCSI IPOIECC OCYIIECTBIIC-
HUS 3aIlUTHI CJIa00H CTOPOHBI B JIOTOBOPHBIX MPABOOTHOMIEHUSX. MBI UC-
XOJIMM W3 TOTO, YTO Cj1abasi CTOpOHA B JOTOBOPE 00JIaaeT MEHBIUM Ha0o-
POM BO3MOKHOCTEH Il OCYIIECTBJCHHS W 3alllUThI CBOMX HHTEPECOB.
CrneoBaTenbHO, 3aKOHOAATENBCTBO MPEAYCMATPUBACT PsI Mep sl obec-
MEeYECHHs IOPUIAIECKOr0 PaBEHCTBA YYaCTHUKOB JIOTOBOPHBIX OTHOIICHHA.
B kauecTBe yKa3aHHBIX MEP MOT'YT OBbITH MMPUMEHHMBI: BO3MEIICHHE YOBIT-
KOB, TIPU3HAHHE CIEITKH OCIIOPUMON WM HUYTOKHOMN, BOCCTAHOBJIICHHUE TTO-
JIO)KEHUS, B3bICKAaHHE HEYCTOWKH U Jp. VICTOYHHMKOM HUCCIIeIOBAHMS SIBJIS-
FOTCS POCCHICKOE Tpa)IaHCKOE 3aKOHOATENILCTBO, HAYUHBIC TPYIBI Y4E-
HBIX W CyaeOHas MpaKTHKa.

Hampumep, morpedutens B JOrOBOpPE KYIUIH — MPOAaKH BBICTYIAET
c1a00# CTOPOHOM, TaK Kak 00J1alaeT MEHBIIMMH 3HAHUSIMU, HHPOPMAIUEH,
MaTepHallbHBIM COCTOSIHHEM. B COOTBETCTBHH C 3aKOHOAATEILCTBOM, IIO-
TpeOUTEIhL UMEET MPaBO Ha MPU3HAHHWE YCIIOBUI JOrOBOpA, YHIEMIISIOIINX
€ro mpapa, HeIEHCTBUTEILHBIMHU; UMEET MPABO Ha yCTpaHEHHE HEIOCTAT-
KOB TOBapa WJIH €ro 3aMEHY B TCUCHUE ONPEACIEHHOTO CPOKA U T.1I.

JpyruM mpuMepoM MOXKeT OBIThb KPEAUTHBINA TOTOBOP, B KOTOPOM
c1a0oi CTOpOHOH sBIIseTcs 3aéMIIMK (Takke moTpeduTenb). Kak mpaBwuio,
3aéMIIUK HAXOIUTCS B HEBBITOAHOM IOJIOKEHHH, TaK Kak 00NagaeT MEHbIIEH
FOPUINYECKON KBaTU(pUKAIMEH 10 CPaBHEHHIO ¢ OaHKOM (KpEIUTHOM opra-
HHU3alKeH) Wi He UMeeT HUKAKMX 3HAHUH OTHOCHUTEILHO MPOLEAYPhI 3aIlH-
THI CBOMX MpaB. J[js1 TOro 4toObl 3alIMTUTh 3aéMINUKA (JODKHUKA) OT He-
CIPaBEUTUBBIX YCIIOBHIA JIOTOBOPA WIIH HETOOPOCOBECTHOTO TIOBEICHHS Kpe-
JIUTOpa 3aKOHOJATENh TPEITYCMOTPE BO3MOXKHOCTD 3aKJIFOUCHHUS JOroBOpa
npucoenuHeHus. JIaHHBIA JOroBOp HamNpaBJIeH HA BOCHPEMSATCTBOBAHHE Ha-
BSI3BIBAHUIO YCIIOBHH JIOrOBOpa 3KOHOMIIECKH OoJiee c1adoii CTOpoHe.

Hrtak, MeXaHU3M 3alUTHl MPaB M 3aKOHHBIX MHTEPECOB CIa0OH CTO-
POHBI pean3yeTcs Ha MPUMEPEe KOHKPETHBIX TPAKIAHCKUX MPaBOOTHOIIIC-
HUH.
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A. II. CHPOTKHH
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

IPABOBAS TIPUPOJIA HEJEHCTBUTEJIBHBIX CJIEJIOK
N HUX MECTO B CUCTEME IOPUJTUYECKHUX ®AKTOB

Crnenka B CHCTEME IOPHIMYECKUX (DaKTOB 3aHUMAET MECTO IpaBo-
MEpHOT0 JICHCTBYSI, HAIIPABJIEHHOI'O0 HA BO3HUKHOBEHHE TIPABOBOTO PE3YIlb-
TaTa, TO €CTh IOPUIMYECKOro aKTa. HeaeHcTBUTEIbHBIE CIEKH UMEIOT OT-
JIMYHYIO TIPaBOBYIO MIPUPOLY, HEXKEH CAEIKHU. B murepaType MecTo Henei-
CTBHUTEJIBHBIX CIEJIOK B CHCTEME FOPHIUYECKHX (DakTOB OOBSCHSETCS MO-
pasHoOMy.

OpHY BUAAT B HUX IIPOTHBOIPABHBIE JNeHCTBHS (TOCHOACTBYIONIEE
MHEHHE), Apyrue — CIeNKu B cooctBeHHOM cMbicie (/I. M. I'enkun), Tpe-
THU PACCMaTPUBAIOT UX KaK JEHCTBUs, OJHOBPEMEHHO COYETAIoIIHe B cebe
TIPU3HAKK W FOPUIMYECKHUX CAENOK, 1 npaBoHapymenuii (H. B. Pabunosny).
HexoTopbie pa3zgensioT Bce HENCHCTBHUTENBHBIE CIEIKH Ha J[BE TPYIIIIHI,
OJHY WX YacThb OTHOCAT K IIPaBOHApYLICHUSIM, a OPYI'YI0 — K CIElIKaM
(M. b. HoBuuknii) nubo k Oe3pasiuuyHbIM Ui TpaBa  SIBICHUSIM
(M. M. ArapkoB) Wiy ke KBaJU(PUIMPYsI HENEHCTBUTENBHBIE CHEIKH Of-
HOU TPYIIIBI KaK CIENKH, a APYTOH - OTHOBPEMEHHO KaK CIEJIKH M KaK Ipa-
BoHapyuienust (B. I1. Illaxmaros).

Ha nam B3rusiz, HeeHCTBUTEIBHBIE CIIEITKH CTOUT Pa3/IeNiuTh Ha JIBE
TPYNIBL: IEPBYIO IPYIILy 00pa3ylOT ocnopumvle cOeki, KOTOpble 10 MO-
MEHTa NPU3HAHUS HMX HEICHCTBUTEIBHBIMU OCMAIOMCA NONHOYEHHbIMU
coenkamu, OpUOUHecKUMY axKmamu, HAIPaBIEHHBIMM Ha OIpeJeJIeHHbIe
MIPaBOBbIE IOCIEICTBUS; BTOPYIO TPYIILY COCTaBIIAIOT OCHOpEHHble U HU-
umooicHble cOenky, KaK HeJleHCTBUTENbHbIE, TO €CTh HE JOCTUTAIOLIUE TeX
TIOCIIE/ICTBUH, Ha KOTOpbIe OHM HarpaBieHbl. CIENKH, OTHOCSIIHECS KO
BTOpPOI1 IpyIIE, B CBOIO 0YEPEb, CIETYET TAKXKe Pa3AeIUTh Ha JBE IPYIIIBI
B 3aBHCHUMOCTH OT TOT'O, COCTaBJISIFOT JIM AECUCTBUSI CTOPOH B TAaKOH cAeike
COCTaB IIPaBOHAPYIIEHUs WU HeT. Tak, IepByIo IPyNIy 00pa3yroT CIEIKH,
COBEPIIIEHHBIE JIUI[OM, KOTOPOE 3HAJIO O HEIIPAaBOMEPHOCTH CAENKH, a BTO-
PYIO IpYIILy — CAEIKH, COBEPLICHHBIE JIUIIOM, IEHCTBUE KOTOPOro He o0pa-
3yI0T cocTaBa HapymeHus. Hanpumep, B crienke, COBEpIIEHHON MO, BIHsA-
HHeM OOMaHa, JIMI0, KOTOPOe OOMaHBIBAET, 3HAET, YTO OHO OOMaHBLIBAET
KOHTpPAareHTa M 3aKII04YacT MOPOYHYIO CHENKY, KOTOPYIO CIEAyeT pacleHHU-
BaTh KaK 7pagoHapyuienue; HalpoTUB, B PsiJie OCIIOPEHHBIX W HUYTOXHBIX
CIIETIOK BUHA KOHTPAreHTOB OTCYTICTBYET, a CAMHU OHU IIPEACTABIAIOT cOO0H
MIPOTUBONPABHBIE JIEHCTBUSI OOBEKTUBHOTO XapaKkTepa.
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T. B. CMHUPHOBA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

IMPOBJIEMA 3AIIUTHI JOBPOCOBECTHOI'O
INPUOBPETATEJIA

B Teopun rpaxxgaHckoro mnpaBa U 3aKOHOAATENIBCTBE paccMaTpUBa-
I0TCSI OCHOBHBIE YCIJIOBUSI BUHJIMKAIIMU HEIBMXMMOTO MMYIIECTBA, aHAIIU-
3UpYIOTCS TPOOJIEeMBI 3alUTHl TpaB J00POCOBECTHOrO NpHOOpeTaTess.
Kpome Toro, naercs moHsTHE BHHIUKALMOHHOTO HMCKa, OTPAXKArOTCs MOJ-
XOJIbl K PEIICHUIO aKTyaJbHBIX MpPOOJIeM B TEOPHH M NMPaBONPUMEHUTEINb-
HOU MpaKTHKE.

Tax, manpumep, A. JI. MakoBckuii OTMEYaeT, 4TO HEOOXOANMO pe-
IIUTh TIPOOJIEMY CTOJKHOBEHHS! MHTEPECOB COOCTBEHHHKA W HHTEPECOB
TOTO JIMIIA, KOTOPOE BEUIb HE MOXUTHUIIO, a IPHOOPETO €€ Yy KOro-To U NpHu
9TOM HE 3HaJIO, YTO TO JIUIO, Y KOTOPOr'0 OHO ATY BEllb KYNUJIO WIN OT KO-
TOPOTO OHO 3TY BEllb YHACJIE0BaJ0, HE UMEJIO MpaBa 3TON BEILIbIO paclo-
psoxathesi. BepxoBHblii Cyn Poccuiickoit @enepanmu cuntaer HeoOX0au-
MBIM TIPH PEHICHUU BOMPOCa O JOOPOCOBECTHOCTH (HETOOPOCOBECTHOCTH)
pUoOpeTaTesst JKUIIOTO TOMEIIEHHs, KPOME TOrO, YYWTHIBATh INPHHSITHE
TIOKyTIaTeJIeM Pa3yMHBIX Mep /sl BBLICHEHHWs IPaBOMOYMI IpojaBla Ha
OTYY)KIECHHE JKUIIOTO TIOMELIEHUs, a TaKKe €ro OCMOTPUTENBHOCTH TP
3aKJIIOUEHNUH CIIEINIKU.

[Tpu 3TOM B mpakTHKe apOUTPaKHBIX CYJIOB OTMEYAETCs, YTO, pas-
pelmast BOHpoc o 100pOCOBECTHOCTH MPUOOpETATENst M ONpEeIsisi Kpyr 00-
CTOSITENIBCTB, O KOTOPBIX OH JIOJDKEH OBLI 3HAaTh, CyJ YYUTHIBAET POACTBEH-
HBIE W MHBIE CBSI3U MEXIY JIMIIAMH, YJ4acTBOBAaBUIMMH B 3aKIIOYEHUH CJIe-
JIOK, HalpaBJIEHHBIX Ha Iepeaady IpaBa cCOOCTBEHHOCTH, COBMEIIEHHUE OfI-
HUM JIMIIOM JIOJDKHOCTEH B OpraHM3allisiX, COBEpIIABIINX TaKHe CHEIKH, a
TaK)Ke yJacTHe OJIHUX U TeX e JIMIl B YyCTABHOM KaIlTaJle 3TUX OpraHu3a-
LN, POACTBEHHBIE W WHBIE CBS3M MEX1y HUMHU. B xauecTBe Kputepus He-
JIOOPOCOBECTHOCTH apOUTpPaKHBIE CYIBI ONPENENSIOT 3aHIKEHHYIO LEeHY
C/EJTKH U CYIIECTBEHHO JIOMONHSIOT TPpeOOBaHUs, MpeabsIBisieMbie cT. 302
I'K P® k 100pocoBecTHOMY MpHOOPETATENIO BEIIH.

[pakTHueckoe NpUMEHEHUE CyJaMH TaKOro OLEHOYHOTO IOHSTHS,
KakK J00pOCOBECTHOCTh, HYXIAETCS B ONpPENENICHUH OOLIMX IOJXO0/0B.
Knaccuueckuit BapuaHT 0 TOM, 4TO JIMIIO, IPHOOpeTast Belllb, HE 3HAJIO U HE
MOTJIO 3HATh, YTO UMYIIECTBO OTUYKAAET HEHAUISKAIINH CyObeKT, B HEKO-
TOPBIX CITy4yasix He cpabaTbiBaeT. B cuiry 3TOro mpaBmilo HYXIAeTcsl B 3a-
KOHOJIATEIBHOM MpopaboTke B cBsi3u ¢ pedopmoii [K PD.
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T. B. TUMO®EEBA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

ITPABOBOE PET'YJIMPOBAHUE U BU/IbI .
BCIIOMOTI'ATEJIBHBIX PEITPOJAYKTHUBHBIX TEXHOJIOTUHU

Poccuiickoe cemeliHOoe 3aKOHONATENBCTBO M 3aKOHOAATENBCTBO O
3/IpaBOOXPAaHEHUN HCXOAST U3 BO3MOXKHOCTH MPUMEHEHHUS BCIIOMOIaTeNb-
HBIX PENPOAYKTUBHBIX TexHomnorui (nanee — BPT). Ha ceromusinaunii nens
9T TEXHOJIOTUH, KaK MPaBUIIO, IPUMEHSIOTCS Ha KOMMEPUECKON OCHOBE, a
NIPY HaJWYUU COOTBETCTBYIOIIMX (eJepabHBIX MM PETHMOHAIBHBIX HPO-
rpaMM U UX peasibHOro (PMHAHCHPOBAHUS — OECIUIATHO.

IIpumenenne BPT perynupyercs cr. 55 deaepanbHOro 3akoHa OT
21.11.2011 Ne 323-®3 "O06 ocHOBax OXpaHBI 3I0POBbs TpakaaH B Poccuii-
ckoit ®enepanun”. B yactHocty, B 4. 1 naet nonsitue BPT.

Ha ocHoBanuu 4. 2 TOH e CTaThbu MOPSAOK Hcronab3oBaHus BPT,
MIPOTUBOINOKA3aHUA W OrPAaHUUYEHHMs K HMX HNPUMEHEHHUIO YTBEPKAAIOTCA
YIIOTHOMOYEHHBIM (he/iepabHBIM OpraHOM HCIIONHUTEIbHON Biactu. Crie-
nyer ynomsHyTh U Ilpuka3 Munsnpasa Poccum ot 30.08.2012 Ne 107n
«O nopsiAKe UCTONB30BAHUSI BCIIOMOTATENbHBIX PENPOAYKTUBHBIX TEXHO-
JIOTWH, IPOTUBONOKA3aHUAX U OTPAHUUYEHHUAX K UX IPUMEHEHHUI0», KOTOPBIH
JIOBOJIBHO YETKO OMpenenseT Mopsaok ucnoib3zoBanus BPT, pernmamentu-
pyqd HE TONBKO MEIUKO-TEXHOIOIMYECKHE, HO U OTAENbHBIE JAOCTaTOYHO
Ba)KHBIE IIPABOBBIE BONIPOCHI.

Hexotopeie mpobiieMsbl, CB3aHHBIC ¢ UcHonb3oBanuem BPT, perre-
el B CemeitHom Konekce P®. B coorBerctBum ¢ m. 4 cr. 51 Cemelinoro
konekca PO nuia, cocrosiye B Opake M JIaBIIHE CBOE COTJIACHE B IMHCH-
MeHHO! (opMe Ha IPUMEHEHHE METOJIa NCKYCCTBEHHOT'O OIIONOTBOPEHUS
WIN Ha UMIDIaHTAIUI0 SMOpHOHa, B Cllydae pOXJICHUS y HHX peOeHKa B
pe3yapTaTe NPUMEHEHHUS ATUX METOJ0B 3aIMHUCHIBAIOTCA €r0 POAUTENSIMHU B
KHHTE 3aMUCced pOXKIEHUH.

K Bumam BPT oTHOCAT: Kiaccuueckoe SKCTPaKOpIoOpalibHOE OILIO0-
JIOTBOpPEHHE M TIEPEHOC SMOPHOHA; UCKYCCTBEHHYIO MHCEMHHAIMIO CIIep-
MOM My>Ka WU CIIEPMOM TOHOpA; UHBEKIUIO CIIePMaTO301a B [IUTOILIa3My
KJIETKH; JOHOPCTBO SIHIIEKIETKM M AMOpHOHA; CyppOraTHOE MaTepUHCTBO;
KPHOKOHCEPBAILIMIO OOLMTOB M SYMOPHOHOB; NMPEANMILIAHTAIIMOHHYIO Juar-
HOCTUKY HACJICJICTBEHHBIX OOJIE3HEH; XI3TYMHT (paccedeHue OnecTsiien
000110uKH AMOpHOHA TIepes MMIUIAHTAMEl B MaTKy); PeAyKIHI0 3MOpuo-
HOB TIPH MHOTOILIOAHOW OEpeMEHHOCTH.
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E. C. TOJICTOBA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

ITPABOBAS IIO3ULUA BEPXOBHOI'O CYJIA P®
O 3AIIMTE KUJIMIIHBIX ITPAB HECOBEPHIEHHOJIETHUX
IIPU IPEKPAIIIEHUA CEMEWHBIX OTHOIEHUA
MEXIY POAUTEJIAMHA

OmHO#M U3 caMbIX aKTyaJBHBIX MPOOJIEM Ha CETOIHSIITHHUHA JICHb SB-
JIIETCSl CUTYyalysl, KOT/Ia MOCJie pa3Bojia OJIMH U3 POAUTENEH MyTeM COBEp-
LIEHUS C TPETbUM JIULOM CAETKU KYIUTU-TPOAAXKU KBAPTUPHI JIMIIAET TEM
CaMBIM CBOETO HECOBEPIICHHOJCTHEr0 peOCHKa, TOCTOSTHHO MPOXKUBAIOIIE-
ro B HEH, MpaBa Ha XWIOE TOMeIeHne. B pe3ynpTarte 3TOro pedeHOK OKa-
3BIBACTCS 0€3 JKWIbS, TIOCKOJNBKY TPaB Ha IPYroe OH HE UMEET.

[MomoOHOE meno He OCTaloCh HE 3aMEUYCHHBIM BepXOBHBIM CyIOM
P®, koropslif ykazan Ha TO, 4TO B cOOTBETCTBUU C CeMEHHBIM KOJEKCOM
P® poautenu HecyT OTBETCTBEHHOCTH 32 BOCIHUTAHUE M Pa3BUTHE CBOHUX
JieTeld, 00s13aHbI 3a00TUTHCS 00 WX 3/IOPOBBE, (PU3UUCCKOM, IICUXUICCKOM,
JIyXOBHOM W HPABCTBCHHOM DPa3BUTHH, M PACTOpPKEHUE Opaka poauTenci
WK pa3ieibHOE MPOXKUBAHUE POJUTENICH HE BIHUSAIOT Ha MpaBa peOCHKA, B
TOM YHCII€ Ha XWINLIHbIE TIpaBa. ITO 03HAYAET, UTO MPEKpallleHUe CeMei-
HBIX OTHOIICHUH MEXIY POIUTEISIMH HECOBEPIICHHOIECTHETO peOCHKa,
MIPOXKUBAIONIETO B JKHJIOM TIOMEIICHUH, HAXOJAIIEMCS B COOCTBEHHOCTH
OJTHOT'O M3 POMUTENCH, HE BIICUET 3a cOOOW yTpary peOCHKOM IpaBa IMOJb-
30BaHUS XUJIBIM MoMelneHueM. T.e. TeM caMbiM BepxoBHblii cyn PO otme-
TWII, 9TO peOCHKA HENb3s MPU3HATH OBIBIIIMM YWICHOM CEMbU COOCTBCHHUKA
JKHJIOrO IIOMEIEeHMS, U Kak caeactaue 1. 4 cr. 31 Xunumuoro kogekca PO
B JIAaHHOW CUTYallMu HE IPUMEHUM.

Kpome toro, BepxoBHslil cyn PO ¢ yuetom nonoxenuit . 4 cr. 292
I'paxxnanckoro konekca P® u nocranosnenus Koncrurynuonsoro cyna PO
0 MPOBEPKE KOHCTUTYIMOHHOCTH JTaHHOW HOPMBI CJeNall BHIBOJ O TOM, YTO
JIaHHAasl CIIENIKA M0 OTUYXKICHUIO KUJIOTO MOMEIEHHs], COBEPILIEHHAs! OJHUM
U3 poJuTeNel, HapyllaeT NmpaBa M 3aKOHHbIE UHTEPECHI HECOBEPIIIEHHOET-
HEro peOCHKa Ha MPOKMBAHKE B XKIJIOM ITOMEIICHUH. Tak, HECMOTpS Ha TO,
YTO HA MOMEHT COBEPIICHUS YKa3aHHOM CIHCIKH PEOCHOK HAXOIWIICS Ha TI0-
TICYCHUH POITUTEIICH, OTHAKO OHA OBbLIa COBEPIIICHA BOIPEKH YCTAHOBIICHHBIM
0053aHHOCTSIM POJTUTEIICH I10 3aIUTE PAB HECOBEPIICHHOJICTHUX U IMPUBEIIA
K JIMIICHUIO PeOCHKA JKUITUIIA, YTO HEJIOMYCTUMO.
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JI. M. HbIMJISIKOB
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

QUASI-POSSESSIO: PUMCKASA TPAIULINA 1 COBPEMEHHAS
INPAKTHUKA

Quasi-possessio (KBa3HMBIAJCHNUE) WIH, WHAYEC TOBOPs, BIIAJICHUC
MPaBOM, KaK IOPUIUUYECKAs KOHCTPYKIIHS, BIIEPBBIE YIIOMUHAETCS B TPYIax
PHUMCKHUX IOPUCTOB. B HCTOUHHKAX YKa3bIBAETCS, YTO OCYIIECTRICHUE TTpaBa
U3 CEPBUTYTA HAJ HEJABMKUMBIM HMYIIECTBOM JIPYroro JiMia KBaau(UIm-
pYeTCsl Kak quasi-possessio MITH POSsessio juris.

AHanmu3upys 3aKOHOIATENLCTBO 3apyOSIKHBIX CTPAaH, MOYKHO MTPUATH
K BBIBOJY O MPU3HAHUM KOHCTPYKIMHU BiajeHus nmpaBoM. Caeayst puMCKOi
Tpaauiuy, I'paxkaanckuil kojekce JlynsuaHsl 3aKperuisieT, 4To OCyIIeCTBIIe-
HHE UMYIIECTBEHHBIX NPaB, TAKUX KaK CEPBUTYT, C UMYIIECTBOM, PHHA/I-
JISKAIUM OTHOMY JIMITY, Ha3bIBACTCSI quUasi-possession.

Poccuiickas nuBuiIMCTHYECKAs TOKTPUHA HE MPU3HAET CYIIECTBOBA-
HUSI KOHCTPYKIUK quasi-possessio. OTHAKO B MPAKTUKE POCCUICKUX CY/I0B
CYIIECTBYIOT MPABOBbIE TO3UIIMH, KOTJa 00bEKTAMU BIIAJIEHHS BHICTYIAIOT
OectenecHble Bemy (0e3I0OKyMEHTapHEIC IICHHBIC OyMaru, UMYIIECTBECHHBIC
paBa).

[To HameMy MHEHUIO, BIIaJICHHE KaK MPaBOBYIO (hOPMY CIEITyeT pac-
MPOCTPAHNUThL Ha BCe OOBEKTHI IPaskAaHCKoOro mpasa. CBejeHHe IOpUanYe-
ckoro 3(h¢exTa BiajgeHus K 00JaJaHUI0 JIMIIH BEIaMH KaK MaTepUaIbHbI-
MU 00BEKTaMU CyXKaeT Cepy ero NpUMEHEHHs U COKPaIaeT BO3MOXKHOCTH
3alUTHI IPaB U MHTEPECOB YUACTHUKOB IPaskaaHCKoOro obopora. [IprmMene-
HHE JAHHOTO WHCTHUTYTA SIBJSIETCS TOJNE3HBIM JUIA BIIAJACHUS YYXKUMHU Be-
[IaMHu.

A. A. YMCTOB
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

BUHJIUKALIUA T1OJIU B YCTABHOM KAIIUTAJIE OOO

Bunnmukanums sBisieTcss OOHMM K3 HauOoiee pPaclpoCTPaHEHHBIX
Croco00B 3alUThl NpaB YYaCTHUKOB OOLIECTB C OTPaHMYEHHOH OTBETCT-
BeHHOCThIO (Hasiee — OOQ0), KOTOPBINA MPUMEHSIETCS B ClIydae yTpaThl J0JIU
B ycraBHOM Kamurtase OOO BciencTBUE NPOTHUBONPABHBIX JAEHCTBUI
TPETbUX JIMI WIA WUHBIM IYT€M IOMHMO BOJIM JIMNA, YTPATUBIIETO IOIIO
WJIN 4acThb J0iu. HecMoTpst Ha TO, 4TO BUHIUKAIMS, U3BECTHA €Ille U3 PUM-
CKOro IpaBa, B HACTOAILEE BPeMsl IO CUX IIOp UMEIOTCS Pa3HOITIACHA O BO3-
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MOXXHOCTH HCIIOJIb30BAaTh BHHAMKAIMIO ITPUMEHUTEIBHO K JIONSIM B yCTaB-
HbIX kanuranax O0O0.

B nokTpuHe 1O AaHHOMY BOIPOCY HAOJIONAETCSl HECKOJIBKO MHe-
HUHA. Psaj ydeHsIX, Oyaydn CTOPOHHMKAMH BUHIMKALMH J0JIEH B YCTaBHOM
kanurane OO0, oTMEYaroT, YTO B ACHCTBYIONIEM 3aKOHOJATEIHCTBE OTCYT-
cTByeT Oosee 3(h(HEKTUBHBIN, YeM BUHAUKAIUS, CIIOCOO 3alUTHI, CIIOCO0-
HBIH 00ecrieunTh NMpasa JINIa, YTPaTHBIIETO JI0II0 TOMUMO CBOEH BOJIH.

Jpyras rpymma y4eHbIX KPUTHKYET BO3MOXKHOCTh BHUHJIMKAIMHU J10-
neit B ycraBHoM kanuTasie OOO. TlockonbKy J0Ms He SBISETCS BEILbIO U HE
o0llafiaeT WHAMBHIYAIbHO-ONPEEIEHHBIMA TNpPU3HAKaMHU, TO, CIIeIOBa-
TENIbHO, BO3MOXXKHOCTh HCIOJIB30BAaTh TAaKOW BEIIHO-NPABOBOM crocob 3a-
IIWTHI KaK BUH/AWKAIMS HCKIIIOYEHA.

CnoxuBuIytocst CyJe0HyI0 IPaKTHKY 10 JaHHOMY BOIIPOCY, K COXa-
JICHUIO, TOKE HEJb3s Ha3BaTh OJHO3HAYHOM.

[Tonaraem, 4TO OJHOW W3 NMPUYMH TOMY SIBJISIETCS OTCYTCTBHUE €/1H-
HOOOpA3HOTO TMOHMMAaHUS TPABOBOM MPHUPOABI JIOJIH B YCTABHOM KalkTae
00O. byayun CTOpOHHMKaMM KOPIOPAaTHBHO-NPABOBOW KOHLEMIUM IIPH-
POABI A0JIK, MBI TIPUIEPKUBAEMCS TTO3UIMN YUYEHBIX, KOTOPbIE HCKITI0YaroT
BO3MO)KHOCTH ITPUMEHEHHS] NMPABWJI O BUHIUKAIWU K JOJSM B YCTaBHOM
kanurasne OOO. [ocnennre 0TMEYalOT, 4TO CyJAe0HOM MPaKTUKOW MpeIo-
XKeH 3(PQEKTUBHBIN crT0co0 3alMTH HAPYIIEHHBIX TPaB, KOTOPHIA MPHUHATO
0003HaYaTh KaK BOCCTAaHOBJICHHWE KOPIOpPAaTHBHOTrO KoHTpomsa. Ero cyrth
3aKmouaercs B ToM, 4To ydyacTHUK OOOQO, KOTOpBIM yTpaTwui JOMI0 B pe-
3yJabTaTe MPOTHBOINPABHBIX AEHCTBUI TPETHUX JIMI[ WM WHBIM IyTEM IIO-
MHMO CBOEW BOJIH, BIIpaBe 0OPATHTHCS C NCKOM O NPU3HAHHWHM NpaBa Ha JIo-
o B ycraBHOM Kanutaie OOQO, eMy paHee pUHAAJIEKABIIIEH.

H. B. MIABAJIMHA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

YYACTHUE HOTAPUYCA B OBOPOTE HE/IBUZKUMOCTHU

C 1 suBaps 2017 roxa ponb ydacTusi HOTapuyca B 000poTe HeqBH-
KUMOCTH 3HAYUTENIFHO yBenu4ymiaach. DenepanbHblii 3akoH OT 13 mions
2015 roga Ne 218-®3 «O rocynapcTBEHHON perucTpany HEIBHUKUMOCTID
YKa3bIBaeT Ha TO, YTO HOTAPHYC IMOJIYYWIJI JONOIHUTEIbHBIE TOJIHOMOYHS,
CTaB TOJHOLEHHBIM M HEOTHEMJIEMBIM YYaCTHUKOM CJIENIKH MO TrocyaapcT-
BEHHOW PErucTpanuy npaB Ha OOBEKT HEJBIXKMMOCTH.

Tak, Ipu OCYyIIECTBICHUH TOCYAApPCTBEHHON PETHCTpAIMX IIpaB Ha
HEJBIKUMOE HMMYIIECTBO Ha OCHOBAHWMHM HOTapUalIbHO YyJIOCTOBEPEHHON
CIIENIKY, CBUJAETENbCTBA O IpaBe Ha HACIIEJCTBO, CBUJETENILCTBA O IpaBe
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COOCTBEHHOCTH Ha JOJIIO B O0IEM MMYIIECTBE CYNPYTrOB MPOBEPKa 3aKOH-
HOCTH TAaKOrO HOTapHajbHO YAOCTOBEPEHHOrO JOKYMEHTa rOCyJapCTBEH-
HBIM PETrUCTPaTOpPOM IpaB HE OCyIIecTBiIseTcs. J(OCTOBEpPHOCTH HOTapH-
aJbHO yJIOCTOBEPEHHOI0 JOKYMEHTA MPOBEPAETCS TOCYJApPCTBEHHBIM PErt-
CTpPaToOpOM TIpaB Yepe3 eANHYI0 HHPOPMAIMOHHYIO CHCTEMY HOTapHara.

Kpome Toro, Hotapuyc SBIS€TCS OAHUM W3 JIUI], 1O 3asBICHUIO KO-
TOPBIX JIOIMYCKAaeTCs IroCyJapCTBEHHAash PErucTpanysi npaB Ha OOBEKT He-
JIBIDKUMOCTH 0€3 OJJHOBPEMEHHOT'O rOCy/IapCTBEHHOT'0 KaJacTPOBOr0 ydera
Takoro oovexTa. Ho TonmpKko B TOM cirydae, Korja Takoe paBo BOSHUKIIO Ha
OCHOBAHHUU HOTApHAJIBHO YAOCTOBEPEHHON CHENKU WM MHOTO COBEpPLICH-
HOI'0 HOTapUyCcOM HOTapHaJbHOro AedcTBUsl. HoTapuyc Mo)keT HampaBHUTh
TaKue JJOKYMEHTHI ITOCPEJCTBOM DJIEKTPOHHOI'O OTHPABIICHUS, B TOM YHCIIE
B (opMe DIEKTPOHHBIX 00pa30B JOKYMEHTOB, MOJIMCAHHBIX €r0 YCHJICH-
HOH KBaJIM(PUIIMPOBAHHON AJIEKTPOHHON TOATMCHIO

Horapuyc, BeigaBImii CBUAETENHCTBO O NpaBe Ha HACIENCTBO, 00s-
3aH B TEYEHHUE TpeX pabouMX JHEW HalpaBHUTh B OpPraH PErHCTpalUy CBEIe-
HUS 00 3TOM, C yKa3aHHWEM JaHHBIX O JIMIE, MOJTYYUBIIEM CBUJIETEIHCTBO,
KaJ[aCTPOBBIX HOMEpax OOBEKTOB HEIBMXMMOCTH, BKIIOYEHHBIX B COCTaB
HACJIelyeMOro MMYINIECTBa, HOMEpPE M JlaTe PErucTpalil HOTapHaJIbHOIO
JIEHCTBUS B peecTpe HOTapUaIbHBIX IEHCTBUI.

ITockonbky HOTapuyc JeMCTBYeT OT UMEHM IOoCyJapcTBa, OH rapaH-
TUPYET KaKk 3aKOHHOCTb 000pOTa HEABWXKMMOCTH, TaK M OXpaHy IpaB JIUII,
YYaCTBYIOLIMX B 3TOM IIpOIIEcce, a Takke odecreynBaeT HeoOX0auMoe yc-
JIOBUE U1l HOPMAJILHOI'0 000pOTa HEABMKUMOCTH.

E. M. KOCOBA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

YHPABJIAIOIIAA KOMITIAHUA - TIOCPEJHUK NJIX HET?

B Hacrosiee BpeMs NCTIOTHUTENSIMA KOMMYHAJIBHBIX YCIYT B MHO-
TOKBapTHPHBIX IOMaX B OOJIBIIMHCTBE CIy4aeB CTAHOBSITCS KOMMEpUYECKUE
OpraHM3alliH, TaK Ha3bIBAEMBIE YIIPABIISIONINE KOMIAHUH.

B cuity BO3JIOXKEHHOTO Ha YIPaBILAIOLIYI0 KOMIIAHMIO CTaTyca HUC-
TIOJTHUTENS, Yy Hee TOSBIISIETCs 0053aHHOCTh 110 MPUOOPETEHHI0 COOTBETCT-
BYIOILIETO KOMMYHAJIBHOT'O Pecypca y pecypcocHabkaroleil opraHu3anuu
Ha OCHOBAaHUH JOTOBOPA, B PE3YJbTATE YEro MOKET BOSHUKHYTH BIeYaTie-
HHE, YTO YNpaBJIAIONIas KOMIIaHUS 3aHUMaeT HEKOe «IIPOMEXYTOYHOE MO-
JIO)KEHHE» MEXIy IOTpeOUTENsIME U pecypcocHadkaromed KOMITaHHEH.
Tarke JOCTaTOYHO YacTO YNpaBIAIONIME KOMIAHUHM (PUTYpUpPYIOT B Kade-
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CTBE OJHOW M3 CTOPOH B CIIOpaxX, BO3HHUKAIIUX B chepe KHIIUIHO-
KOMMYHAJIEHOT'O OOCITY)KUBAHUS.

B cBsi3u ¢ 3TUMH OOCTOSATEITLCTBAMH CTAHOBHUTCS AKTYaJIbHBIM BO-
poc 00 OMpPENeICHUH MPABOBOr0 CTaTyca YIPAaBJISIOIIUX KOMIIAHUHA B OT-
HOILIEHUSX MO MPEIOCTABICHUI0O KOMMYHAIIbHBIX yciyr. Kakoe mecro 3a-
HUMAET YIPAaBJISIIONIAasi KOMIIAHUS B LEMNOYKE B3aUMOOTHOILIEHUH MEXIYy
MOTPEOUTEIIMI KOMMYHATBHBIX YCIYT H PECYPCOCHA0KAIONUME OpTaHH-
3aruaMu?

OTHOCUTEIBHO 3TOTO BOMPOCAa HU B 3aKOHE, HU B HAYYHOU JIUTEpa-
Type HEeT OTHO3HAYHOTO OTBETA. B HEKOTOPKIX ClTydasx CyneOHas MpaKTUKa
pacUEHHUBAET JIEATEIbHOCTh YIPABIAIONIMX KOMIIAHUN B Ka4eCTBE MOCPE/I-
HUYECKOW, ¥ OTMEYaeT BO3MOXKHOCTh MPUMEHEHHUS TOJOKECHUH 00 areHT-
ckoM joroBope. OJHAKO YacTh YUYEHBIX-IIUBUJIUCTOB CKJIOHSAIOTCS K MHe-
HUIO, YTO HEJIB3Sl CUYUTAThH YIPABISIONIYIO KOMIIAHHUIO MTOCPEITHIUKOM (arcH-
TOM) U OTMEYAIOT HAJHMYUE CAMOCTOSTEIHHOTO CTATyCca M POJU B JAHHBIX
OTHOIIIECHHSX.

[Tonaraem BO3MOXXHBIM COTJIACUTHCSI C aBTOPAMU, UTO YIPaBIISIOLIAS
KOMITIaHUSI HE MOXXET pacCMaTpUBATHCS B KAYECTBE MOCPETHHUKA: KOMMY-
HaJIbHbIE YCIYT'M UCHOIB3YIOTCS JIJISl BHIIOTHEHUS! BO3JIOKEHHOM Ha ympaB-
JIIONIYI0 KOMITAHUIO OOSI3aHHOCTH TIO TMOJUICPIKAHUIO HAJICKAIIETO CO-
CTOSIHUSI OOIIET0 UMYIIECTBA, CIIEOBATEIILHO, 3aKOHOMEPHO BBITCKACT 3
€ro MpaBoOBOT'0 CTATyca UCTIOJHUTEIS.



Cekuus
«KHJTUIITHOE ITPABO»

A. A. BAPEIIIMHA
WBaHoBCcKuii rocy1apCTBEHHBIA YHUBEPCUTET

CUCTEMA OBPBEKTOB HEJABU/ KUMOI'O UMYIIECTBA
IO TPAXKJIAHCKOMY KOJEKCY POCCUMCKOMN ®EJEPAIIAU

Henpmwkumoe MMYyIIECTBO - 3TO BCErja CHCTEMa YCIOBHO-
CaMOCTOSTENbHBIX 00BEKTOB HEJIBUIKHMOCTH.

K cyMMaTHBHON XapaKTepHCTHKE COBOKYIHOCTH OOBEKTOB HEIBH-
KUMOTO MMYIIECTBA KaK «IEJOr0» MOTYT OBITh OTHECEHbI BCE HEJBHIKH-
MBbIe BEIlM, yKa3aHHbIC B 3aKOHOMATENICTBE: 3€MENbHBIC YIACTKH, YIaCTKH
HEJIp, BCe, YTO MPOYHO CBSA3aHO C 3eMJICH M HerepeMelniaemble (37aHus,
COOPYXKEHUs, 00BEKThI HE3aBEPIICHHOTO CTPOUTEIIBCTBA), B TOM YHCIIE BO3-
JYITHbIC ¥ MOPCKHE Cy/ia, CY/Ia BHYTPEHHET O MIaBAHUS, KUJIbIC U HEKHUITBIC
MOMEIIICHHUS], & TAK)KE MAIIMHO-MECTA.

OOBEKTHI HEMBIKUMOTIO MMYIIECTBA OOBEANHEHbI B CHCTEMY H 3a-
KOHOJIATEJIbHO, M M3 CylIeCTBa cBoeil mpupoasl. Cuctema 3Ta B IpaBe mpo-
CII©KMBAETCS 110 IBYM KPUTEPHUSIM: BO-TICPBBIX, HEMBIKMMBIC BELIU B CHITY
pa3HOro pojia MMIEPATUBHBIX HOPM «BBICTPAMBAIOTCS) B SAUHYIO MOCIEI0-
BaTENBHOCTh, HAUMHAS ¢ Hawboiee Ui MyOIMYHOrO MpaBa 3HAYMMOH —
y4yacTKa HeJlp, a Jaiee: 3eMeNIbHbIH Y4acTOK, 3[JaHHE U COOPYKEHHE, K0S
W HEOKHUIIOE MOMEIICHHE, a TAKXKe BEIIH, OTHECCHHBIC K HEIBIKMMOCTH B
CHJIy 3aKOHA; BO-BTOPBIX, HEJBI)KUMBIC BEUIM CHCTEMATHU3UPYIOTCSI B OT-
HOIIICHUSX HE TONBKO B €MUHYIO JUHEHHYIO LIeMb, HO U «PACIICIUIIOTCS) B
paMKax 3TOH IeNH Ha UHBbIE CUCTEMHBIC 00pa30oBaHus (MIOJCUCTEMBI), B Ya-
CTHOCTH: Y4aCTOK HEp — 3EMEJIbHBIH y4acTOK, 3eMENbHbI Y4acTOK —
CTpocHUE (COOPYKEHUE), CTPOCHHE (COOPYKEHUE) — OT/EIbHBIC TTOMEIIIe-
HUSI (OKUITBIE M HEXUJIBIE) U T.JI.

B ominurie oT MHBIX 0OOBEKTOB IPaKAAHCKUX TPaB, HEJABUKUMOCTD
«HETIPepBIBHAY»: OPUIMYECKas TPaHHUIA OJHOr0 OOBEKTa HEIBUIKHMOCTH
HEU3MEHHO SIBJIETCS IOPUIUYECKON TPaHuUIIeH APYToro.

CHCTEMHOCTh OOBEKTOB HEJBHKUMOTO MMYIIECTBA MPOSBISCTCS UB
TaK Ha3bIBAEMOM AKTHBHOM IICHTPE, KOTOPBIA B HACTOsIIEE BpeMs CMe-
CTHIICS K 3€MEITbHBIM y4acTKaM. AKTHBHBIN IIEHTP 00YCIOBIMBAET OMNpe/e-
JICHHYIO UEPApXHI0 00BbEKTOB, 00eCreurBacT HEOOXOMMMYHO MOIBHKHOCTD
M DIaCTUYHOCTh BCEH CHCTEMBbI, HATpaBJICHUE M XapaKTep ee pa3BUTHS, a
TaKKe MPENONpeessieT NPUHIMIBI U CIOCOOBl pearHpoBaHHs 3aKOHOJA-
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TCIBCTBA U HpaBOHpHMeHI/ITeHBHOﬁ MPAaKTUKU Ha U3MCHAIOLIUECA HOTpe6-
HOCTU UMYHICCTBCHHOT'O 060p0Ta.

A. A.TPY3JIEBA
WBaHoBCKUli TOCy1apCTBEHHBIN YHUBEPCUTET

MPOBJIEMBI CYJIEGHOM ITPAKTUKH IO BOITPOCAM
INPUMEHEHUA 3AKOHOJATEJIbBCTBA IIPU PA3JIEJIE
OBHIEI'O UMYHIECTBA CYIIPYT'OB B 2016 'O1Y

OenepanbHeiii 3akoH oT 29.12.2006 Ne 256-®3 (B pem. oT
03.07.2016) «O nOMONHUTENBHBIX MEpax TOCYIapCTBEHHOH IOAIEPIKKU
CeMeii, UMEIOIIUX JIETel, WK MPOIIE - 3aKOH 0 MAaTEPUHCKOM (CEMEHHOM)
Karyrase, npeanoiaraeT He Tak MHOTO BapHAHTOB €ro MCIOIb30BaHus. U,
€CTECTBEHHO, CAaMBIM IOIYJISIPHBIM SIBJISIETCSl HANpPaBJIEHHE MaTEPUHCKOTO
(cemelfHOr0) KanuTajga Ha YAy4IIEeHUE KUJIUIIHBIX YCIOBHUH.

B cityuae pa3Boza oOriee MMYIIECTBO CYIIPYTOB MOUISKHT PasJieiy.
OpHako Ha MPaKTHUKE HEPEJIKO BO3HHMKAIOT BONPOCHI KacaTelbHO CYAbOBI
KHUJIOTO TIOMEUIEHHs, KYIUICHHOTO B CUET CPEACTB MAaTEPHHCKOro (cemei-
HOT'0) Kamnurasa.

[pu paspenieHnn JTaHHOTO BOMPOCA B IIEPBYIO OYEPENh CTOUT ITOM-
HHUTB, YTO MATEPUHCKHUI KaIUTaJ HE SIBISETCS COOCTBEHHOCTHIO CYIPYIOB.
Crates 34 CemeitHoro konekca P® onpenenser moHstue o0Iiel COOCTBEH-
HocTH cynpyroB. K o0meMy uMymiecTBy CynpyroB JeWCTBUTEIBHO OTHO-
CSITCSl BCE MaTepHajbHbIE [IEHHOCTH, KYIJICHHBIE HJIH MTOJTYYEHHBIE KaX[bIM
W3 CYNpYroB 0 JHS O(UIMAIBHOTO pa3Boja, BKIIIOUasl JEHEKHBIE BHIMIIA-
TBI, HO TOJIBKO €CITM OHHM HE UMEIOT LIEJIEBOr0 Ha3HAUCHUSI.

[TockonbKy cpencTBa MaTepUHCKOro KamurTala UMEIOT OIpe/esieH-
HOe B 3aKOHE Ha3HAYEHHE, TO U Pa3Jielly Mocie pa3Boja OHHU HE TOJIexKar.
OpHaKo, €CiIM CPeNICTBA KalnTaja Y)Ke MOTpayeHbl Ha TOKYTIKY JKWIIbs, Je-
JUTH ero mpujercs. B cumy TpeGoBaHMs 3aKoHA KMIIOE TIOMEIEHUE, MPH-
oOpeTaeMoe C MPHUBIIEYEHNEM CPEJICTB MAaTEPHHCKOrO (CEMEHHOro) Karura-
na, ohOPMIIIETCS B OOIIYIO JTOJIEBYKO COOCTBEHHOCTh BCEX UJICHOB CEMbBH,
BKJIIOUasi pogurenei u nereil. [10aToMy u npereHnoBaTh NpH pacTOPKEHUH
Opaxa Cynpyrs MOTYT TOJIBKO Ha CBOIO JIONIO, IaXKe €CIIM OHA eIlle He Bhljie-
JIeHa.

B KOHKpETHOW CUTyaluu CyJ TpPHIIE] K MPaBHILHOMY BBIBOAY O
TOM, YTO JIMIIO, HE 3aperucTpHpoBaBllee Opak ¢ MaTepbi0 €ro Jerei, He
MOXET MPETEH/I0BAaTh Ha JOJIO B OOIIEM HMMYIIECTBE Ha XXHJIOE IOMeLe-
HUSI, TIPHOOPETEHHOE Ha CPEJICTBA MATEPHHCKOro (CEMEHHOro) KamuTaia.
OHO 7O0MKHO OBITH O(hOPMIICHO Ha MaTh JETed M CaMHX AETeH B paBHBIX
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nonsx. [Ipu 3TOM OTel| ieTeid He BIpaBe MPETeHA0BATh Ha JIOMIO MO MPHYH-
HE OTCYTCTBHS 3apETUCTPHPOBAHHOrO Opaka ¢ MaTephlo JeTeil.

J1. B. KAMBIIIIAHCKAA
HBaHOBCKUl TOCYy1apCTBEHHBIN YHUBEPCUTET

MNPUHIMUITI HEAOITY CTUMOCTHU TPOU3BOJIBHOI'O
JIMINEHUSA XKUJINIINA

[ToTpeOHOCTD B KWIMIIE €CTh OIHA M3 HACYIIHBIX €CTECTBEHHBIX
HYX/ uenoBeKa. [[puHImn HeaonyCTUMOCTH IPOU3BONBHOIO JIUIIEHUS KH-
JIMIa MOXKHO paccMaTpuBaTh KaK OJHO W3 BAYKHBIX MPOSIBIICHUH Ooiee 00-
LIero NPUHINIA HEJOMYyCTUMOCTH MPOU3BOJIBHOIO BMEIIATEIbCTBA B YaCT-
Hele gena. Janublii npuHImn Oasupyercs Ha 4. 1 cr. 40 KoHcrurynmm
P®. OnHolt U3 BaXKHBIX TapaHTUN OCYIIECTBIECHUS 3TOTO NMPUHLUMNA SBIIS-
eTcs CAEpPKMBAHUE CHOCA YKUIIBIX JOMOM, a TaKKe BBICENECHUS U3 MKUIIBIX
MOMEIIEHUH, MPU3HAHHBIX HENPUIOJHBIMU Ul NMpOoXUBaHUA.. BriceneHue
13 JKWIOTO NMOMEIEHU HAaHUMATeNs ¥ YJIEHOB €ro CEMbH, KOTOPBIE B TeUe-
HHe OoJee ImecTn MecsIeB 0e3 yBaKUTEIbHBIX IIPHYMH HE BHOCAT IUIATy 32
KHUJIOE MTOMEIIEHHE ¥ KOMMYHAaJIbHBIE YCITYTH, sIBJIsSeTcS (POPMOH OTBETCT-
BEHHOCTH 32 HEHCITOJTHEHNE UMH CBOMX 00S3aHHOCTEH.

B sxmimimHOM mnpaBe HaOIONAETCS OJHOBPEMEHHOE IPOSIBIICHUE
JIEWCTBHSl TPHUHIIMIIOB HECKOJBKHUX OTpaciell IpaBa, Hampumep, B cdepe
YKWIUIIHBIX OTHOUIEHU!N NOJb30BAHUE XKUJIBIMU MOMEIIEHUSMU Ha OCHOBE
JIOTOBOpa HallMa pEerylupyroTcsl MO IMpaBHUaM, CBOHCTBEHHBIM IpaXiaH-
CKOMY 3aKOHOJATEIbCTBY, U, COOTBETCTBEHHO, B HUX NPUMEHSETCS Ipax-
JITAHCKO-TIPaBOBOW METOJI PEryJIMpOBaHUs OOIECTBEHHBIX OTHOIIEHHH. Of-
HAKO BBICEJICHHUE U3 JKUJIBIX TOMEIIEHUH IPOUCXOIUT C NPUMEHEHUEM HOPM
XKUIUIHOro mpasa. B coorBercTBuM co crateeil 84 JKK P® Beicenenue
TPaXJaH U3 KHIBIX HMOMENIEHUH, IPOM3BOANTCS B CyIeOHOM MOpsAKE: C
TIPE/IOCTABIICHNEM JIPYTUX OJIaroyCTPOEHHBIX KHIIBIX TOMEIIEHUH 110 10ro-
BOpaM COLMAJIBHOTO HaiiMa; ¢ MpeAOoCTaBICHUEM APYIHX >KUIBIX MOMeIlle-
HUH 110 JIOrOBOpaM COLMAJILHOTO HaliMa; 0e3 NMpeNoCTaBIeHUs APYrUX KU-
JBIX TTOMeIeHni. Takum 00pa3oM, MPUHIUI HEJOYCTUMOCTH TPOU3BOJIb-
HOTI'O JIMIIEHUS >KWIMIIA BBIPA’KaeTCsl B HEBO3MOXKHOCTU  BBICEJICHUS U3
JKUJIOTO TOMEIIEHUs] WM OrpaHUYEHHs B MpaBe MOJIb30BAHUS XKUJIBIM IIO-
MEIIEHHEM, B TOM YHCIIE B NIPaBe MOITY4YEHUSI KOMMYHAIIBHBIX YCIIYT, HHAuUe
KaK [0 OCHOBaHMAM U B MOpPSAKE, NPEAYCMOTPEHHBIE KUITHUIIHBIM 3aKOHO-
narenbeTBoM. CyneOHasi MpakTUKa TaKoKe TTOATBEP)KAAET JAaHHBIA TE3UC U
00OCHOBBIBAET €T0 rapaHTUSIMK peajIM3aluy IpaBa IpakJaH Ha KHUJIMIIE B
cootsercTBuM ¢ Koncturynueit Poccuiickoit denepanyu.
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A. I1. KPYUMHNHA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

MHOI'OKBAPTHUPHBIN JOM KAK UMYIIIECTBEHHBIN
KOMIIVIEKC HEABU/KUMOCTH U EI'O COCTAB

[ocranosnenue Ipasurenscrea PD ot 28 suBaps 2006 Ne 47 «O6
yTrBepkaeHUU [lonokeHus: 0 MPU3HAHUU MOMEIICHUS KUJIBIM MOMEIEHU-
€M, JKHJIOT0 NMOMENEHHU HENPUTOAHBIM ISl MPOXKUBAHUS U MHOTOKBapTUP-
HOT'O JI0OMa aBapUHHBIM U MOAJEKAIIUM CHOCY WIN PEKOHCTPYKIUI» U CT.
36 KK P® packpbiBatoT NOHSATHE MHOTOKBAapPTUPHOIO AOMa Kak MMYIIECT-
BEHHOI'0 KOMILIEKCA B XKIIIUIIHOH cdepe.

MHOroKBapTUPHBIM JOM KaK MMYIIECTBEHHBIN KOMIUIEKC HEIBHKH-
MOCTH HpeJCTaBlseT co00H COBOKYHNHOCTb OOBEKTOB IIpaBa, a UMEHHO:
TIOMEIeHNH, 00beINHEHHBIX JIUIIb MPOCTPAHCTBEHHO M NPUHAJISKAIINX
pa3IMYHBIM COOCTBEHHHKAM, a TaKKe 00eCIIeunBAIOIIEero HMYIIECTBA, IPH-
HaJUIekKAallero BceM COOCTBEHHMKaM Ha IpaBe oOLIed J071eBOi cOOCTBEH-
HOCTH, B paMKaX €IMHOT0 MMYILECTBEHHOTO KOMILJIEKCa.

B cocTaB MHOrOKBapTHPHOIO JOMa KaK MMYIIECTBEHHOI'O KOMILIEK-
ca BXOJIT: IMYIIECTBO OOIIETO MOJIb30BAHMs (JIECTHUIIBL, MTOJBAJIBI, Yep/a-
KA | T.J.) 1 IMYIIECTBO MHIMBHIYaJILHOTO TOIB30BaHMUS, KOTOPOE B CBOIO
ouepeib, JeTUTCS Ha JKWIbIE U HEXHUIIbIE IOMEIEHHS.

Ha coOcTBeHHHKOB ITOMEIIEHHH B MHOTOKBAPTUPHOM JOME HaKja-
JIBIBAIOTCSl OTpaHUYEHKE TIpaBa Ha BBIZIENT B HATYPE CBOEH 10U B COOCTBEH-
HOCTH Ha 00llee UMYILIECTBO XUIOTr0 JOMa, a TAKKe COBEpPIIATH UHBIE AeH-
CTBUS, BIIEKYIHE Nepefady 3TOH A0IM OTAEIbHO OT IpaBa COOCTBEHHOCTH.

CaMoOCTOSITEeNNEHBIME OOBEKTaMH TpaBa COOCTBEHHOCTH B MHOTO-
KBapTHUPHOM JIOME MPHU3HAIOTCSA TOJNBKO €ro — JKWIbIE U HEXKUIIbIE TTOMellle-
HUA. Y 0OILIEro ske UMYIIECTBa, IPUHAAJIEKAIIET0 Ha IPaBe COOCTBEHHOCTH
BCEM JOMOBJIAJIENIbIIAM, OTCYTCTBYET IpaskAaHCKash 000pPOTOCIOCOOHOCTD,
YTO JIMIIAET €r0 cTaryca OBITh CaMOCTOSITENLHBIM 00BEKTOM mpaBa. Cam
K€ MHOT'OKBApTHPHBIA JIOM CYIIECTBYET JIMIIb Kak OOBEKT I'paJioCTPOHU-
TENILHOM JeSTEIbHOCTH M y4YeTa, He SIBIISSICH IPU 3TOM €IUHBIM 00BEKTOM
IIpasB.
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I'. B. MUXAMJIOB, H. JI. TYIHILbIH
VBaHOBCKHUIT TOCYAapCTBEHHBIN YHUBEPCUTET

NPUBATU3AIUA TOCYJAPCTBEHHOI'O
N MYHUIIUITAJIBHOI'O UMYIECTBA

[TpuBaTH3aLMst HOCUT CIIOPHBIN XapakTep, TaK KaK ¢ OJHON CTOPOHBI
B JIOXOJ] TOCYapCcTBa MOCTYMAOT OoJbIie (PMHAHCOBBIE BIMBAHHUS OT IIPO-
JlaX, C JPYrod CTOPOHBI OHA TPHBOMUT K OONBIIOMY COLMAIBHOMY pac-
cioenno. TepMuH «npUBaTH3aAIMD) YIOTPEOIseTcss B 9KOHOMHYECKOM U
IOPUINYECKOM acnekrax. Bo3mesnHoe OTuyXIeHHe MUMYIIECTBa, HaXos-
merocs B cooctBeHHocTH Poccuiickoit denepanun, cyorexToB Poccuiickoit
denepanyiy, MyHUIUIAIBHBIX 00pa30BaHUi, B COOCTBEHHOCTh (PU3MUECKHX
1 (WIN) IOPUANYECKHX JIUII, €r0 MEXaHU3MBI, CIOCOOBI, CYOBEKTHI OIpee-
qstotest @3 ot 21.12.2001 Ne 178-P3 «O mpuBaTU3ay rocyAapCTBEHHOIO
Y MYHHIUITQJTBHOTO UMYIECTBa». JlaHHBIA BUA IEITENbHOCTH HAXOAHUTCS B
BeJicHUM MUHHCTEpCTBA dKOHOMHYEecKoro pa3sutus P®. HaumbGonee pac-
MIPOCTPAaHEHHBIMH CITOCO0AaMM OCYIIECTBJICHUS] NMPUBATU3AIMU  SBIISIFOTCS
ayKIMOH, KOHKYpC, IMyOIMYHOE NpeiokeHne 6e3 oObsIBICHUS LIEHbI, TPO-
Jlaka Yepe3 PHIHOK IEHHBIX Oymar W JApyrue crocoObl, YCTaHOBJICHHBIE
3aKOHOM.

OO0s13aTeNbHBIMU YCIIOBUSIMU OCYILIECTBIICHUS IAHHOTO TIpoIiecca siB-
JISFOTCSL: TUIAHUPOBaHKE NMPUBATH3AIMY TOCYIAPCTBEHHOTO M MYHUIIMIIAIBHO-
rO HMMYIIECTBA, INPUHATHE YHNOIHOMOUYEHHBIM T'OCYIapCTBEHHBIM OpPraHOM
WIN OpPraHOM MECTHOTO CaMOYNPABIICHUS PelIeHHs O MPUBATH3ALNN KOH-
KpPETHOr0 00BEKTa, COCTABJICHHUE W YTBEP KICHUE IUIaHa NMPUBATH3AIMH, TO-
PSIOK TPUBATH3AIMKM TOCYAapCTBEHHOTO M MYHHIMIIAIBHOTO MMYIIECTBA,
3aKIII0YEHHE C IPHoOpeTaTesieM MPUBAaTU3UPYEMOT0 HMYILIECTBA JIOrOBOPA.

Ocoboe mecto it PO 3aHrMaeT mporiecc nepexoia B YaCTHBIC PYKU
npeanpusitait B 1990-2000 roapl. JlaHHBIN mpoliecc HOCUT JOBOJIBHO MPO-
TUBOPEYMBHIN XapakTep. K HeraTMBHBIM MOMEHTaM OTHOCHTCS, YTO MOZAAB-
Jsiroree OONBIIMHCTBO HACENICHHS] HE MOJYYMIIO JO0XOJBI OT omnepanuil ¢
COOCTBEHHBIMH NTPHUBATH3ALMOHHBIMU Y€KaMH, YIIIYOWJICS craJ IMpOMBIII-
JICHHOT'O TIPOU3BOZICTBA, YCHIIMIOCH COLMAJIBHOE PACCIOEHHE, MaJblil Mpo-
LEHT pe3yNbTATUBHOCTU OT MpoJaX. JJaHHBIE MTOCIENCTBUS SBUINCH OCHO-
BOW 151 (DOPMHUPOBAHMS TOCYIAPCTBEHHBIX KOPIIOPAIMH M CHEIHaTU3UpO-
BaHHBIX TOCYJapCTBEHHBIX OPraHOB IO KOHTpOmo umymecrsa P®D, uro
JIOJDKHO CITOCOOCTBOBATh YBEIMUYECHHUIO JIOXOIOB TOCYAApCTBa, PasBUTHIO
YaCTHOT'O CEKTOpa SKOHOMHKH.
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H. H. ITAPIITAKOB
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

OT/IMYUTEJIBHBIE ITPU3HAKHU TOT'OBOPA APEH/IbBI
HEKWJIOI'O IOMEINEHUA

B coBpeMeHHO! NpeAnpUHUMATENBCKON TPAKTUKE apeHja HEKUIIBIX
MOMEIIEHUH NoTy4nsa MHUPOKoe pacnpocTpaneHue. CrnenuanucTaMu crpa-
BEJIMBO OTMEYAeTCs, YTo OOJbIIasi YacTh HEABMXHUMOCTH HCIIONB3YeMOH
JUIsl BEIEHUS KOMMEPUYECKOH NEesITeIbHOCTH, HAXOAUTCS HE B COOCTBEHHO-
CTH IOPUANYECKUX JIUI] U IPEAIpUHIMATENEH, a IPUHAAJISKUT UM Ha TIpaBe
apeH/Ibl.

B cratee 606 («lorosop apennsr») 'K P® onpeneneno, uto no no-
TOBOPY apeHipl (MMYIIECTBEHHOro HaliMa) apeHoAaTeNb (HaiiMomarelns)
00s13yeTcs IPEeIOCTaBUTh apeHIaTopy (HAHMMATENI0) UMYIIECTBO 3a IUIaTy
BO BPEMEHHOE BJIaJICHUE U IOJIb30BAHUE MM BO BPEMEHHOE I0JIb30BaHMUE.
B 10 ke BpeMs MmI0Abl, NPOAYKIHUS U JOXOABI, OJy4E€HHbIE apEHIaTOPOM B
pe3yabpTaTe UCIONb30BaHNs apeH0BAaHHOI'O UMYIIECTBA B COOTBETCTBHUHU C
JIOTOBOPOM, CT@HOBSITCSI €TI0 COOCTBEHHOCTBIO.

IIpexne uem paccMaTpuBaTh JOTOBOP apeHAbl HEXKUIIOTO MOMeIle-
HUSI, HEOOXOJMMO OCTaHOBHUTHCS Ha TpOOJEMe, CBS3aHHOW C OCHOBHBIM
OTJIMYMTENBHBIM TPU3HAKOM TAaKOTrO JIOrOBOpa — OOBEKTOM apeHAbl Kak
«HEJBIDKUMOCTH», @ UMEHHO O KPUTEPHSIX OTHECEHMsS HMMYIECTBa K He-
JIBIDKUMOMY, W TIpOOJIeMe OIpeAesIeHHs] HeKMIOrOo IMOMEIIEHUST KaK caMo-
CTOSITEIFHOTO 00BEKTa IpakIaHCKMX NpaB. B HaydHO# muTepaType mosu-
LIUM YYEHBIX pa3elInch Ha HECKOJIbKO rpymnn. HeogHosHauHOCTh cuTya-
LUK B MPAaBOBOM pETryJUPOBAaHUM OTHOULICHUH, CBA3AHHBIX C HEJBMXKHMO-
CTbIO, ONPEIEINSAIOT CIEAYIOUINE NPUUUHBI: Pa3MBITOCTh KPUTEPHUEB pa3jie-
JIEHUs MMYILIECTBA Ha JBMXXMMOE M HEJIBMKMMOE M OTCYTCTBHE UETKOIrO
MIOHUMAaHUsI CMBICIA U Ha3HAYEHUs! MPOLENyp TOCYAapCTBEHHOM perucTpa-
LU TIPAB.

JoroBop apennsl Hexuinoro nomeuieHust a 'K PO He BbijeneH kak
CaMOCTOSTENIBHBIN BUJ JOTOBOpPA apeHAbl, TO €CTh CHEIHUAaJIbHbIE HOPMBL,
pETYNUpYIONIe apeH/y HEeKUIIBIX MOMEIIEHNH, B KO/IEKCE OTCYTCTBYIOT (B
1. 34 («Apennay). KacarenpHo apeHIpI HeNBIKUMOro uMmyinectsa B ['K
P® ornenbHO BBIAETICHBI U JBa BUJAA JOTOBOpA apeHAbl — apeHna 3/a-
HUH U COOpPYXEHMH, a TAaKXkKe apeH/a NpeIIpusTHi.

C yuerom crienukn 0o0bEKTa apeH[sl W €ro IMPOKOH pacipo-
CTPaHEHHOCTH B XO3HCTBEHHOH AEATEIHHOCTH CYOBEKTOB PBIHKA, TAHHBINA
BHJ] JIOTOBOpA, [0 MOEMY MHEHHI0, HeoOXoauMo Beyienuts B K PO B ot-
JIeTbHBINA Taparpad.
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Cekuus
«KOMMEPYECKOE IIPABO»

E. A. BEJIMH
WBaHoBCcKuUil rocy1apCTBEHHBIN YHUBEPCUTET

MUWHOPUTAPHBIN AKIIMOHEP KAK CYBBEKT ITPABA
HA TH®OOPMALIUIO

[IpuMeHHUTENBHO K MpaBy Ha wWHpOpMAIMO, ¢ (GOopMaTbHON TOYKU
3peHHs, CTaTyC MHHOPUTAPHOTO AKIMOHEpa HE MMEET SPKO BHIPAKCHHOU
cnerupukn. Bmecre ¢ Tem, (aKTUYECKH MMEETCS IENBIA KOMIUIEKC MPO-
0JieM, CBSI3aHHBIX C peaTu3alieil MUHOPUTAPUSIME JJAHHOTO KOPIIOPATHBHO-
IO TpaBa.

Amnanms HopM 3akoHa 00 AO MPUBOAMT K BEIBOJTY, YTO ITOJI MUHOPH-
TapHBIM 3aKOH IIOHUMAET JIF000r0 aKIMOHepa, 00JIaaloero B COBOKYITHO-
cti He Ooree 25 MPOIEHTAMHM aKIWi, OCKOJIBKY HAJMYMAE TAKOrO ITaKeTa
aKknuil 00yCITaBITUBAcT BO3MOXKHOCTH JIOCTYNa K JIOKyMEHTaM Oyxrairep-
CKOro y4éTa W MPOTOKOJIAM 3aCeIaHuil KOJICTHAILHOT'O HCIIONHUTEIHHOTO
oprana. [Ipu 3TOM orpaHuueHuit Il 1OCTYIa K UHOW IOKyMEHTalluu 3aKOH
00 AO He comepxurt. JlymaeTcs, 9YTO YCTAHOBJICHUE CTOJh HE3HAYUTEITBHBIX
OTPaHUYCHUI TTOTBOPCTBYET HEAOOPOCOBECTHBIM MHHOPUTAPHUSAM B CO37a-
HUM CIOKHOCTEH JIsl OOIIEeCcTBa, aKIMOHEPAMH KOTOPOTO OHU SIBIISIOTCS.
HemoOpocoBecTHBINT MUHOpHUTApUi, TONB3YSACh TAKUM TOJIOXKEHUEM, CIIO-
coOCH 3aTpyIHHUTH PaboTy OOIIecTBa, HAPUMEP, 3alIPOCHB OONBIION Mac-
CHUB JJOKYMEHTOB 33 3HAYHMTEIILHBIN MTEPHO BPEMEHH WIIH HCIIOJIH30BaB I10-
JIYYCHHYIO HH(OPMAIIHIO B LIENIIX KOPIIOPATHBHOTO MIAHTaXka.

B nacrosiiee Bpems 3akoH 00 AO He TpeaycMaTpUBACT BO3MOXKHO-
CTH JUTsI OOIIECTBA OTKA3aTh aKIMOHEPY B MPEIOCTABICHUH HH()OPMAIUH,
JIaXKe B TOM CITydae, KOrja OYeBHIHA €r0 HEJJOOPOCOBECTHOCTh. Pa3po3HeH-
HBIC TIOJIOKCHUS, HAIIPABIICHHBIC HA 3alUTy OOIIECTBAa COMEPIKATHCS B aK-
tax 1Ib P® n Nndpopmanronnom nmuceme BAC PO Ne 144 or 18.01.2011.
OpHako sl IPUIAHKS TOMOOHBIM TIOJOKEHUSAM 00Ie00I3aTEIEHON CHITBI
HE00X0IUMO UX 3akperuieHue B 3akoHe 00 AQ.

B cBsi3u ¢ TaHHBIMH MPOOJIEMaMHu, BBICKA3bIBAIOTCS Pa3HOOOpAa3HEIC
TIPEJUIOKEHUS, BIUIOTH O JIMIIICHUS MHHOPUTAPHBIX aKIIMOHEPOB TpaBa Ha
JIOCTYII K KOpIopaTHBHOW MH(opMaruu. [lomaraeM, 4to Ui pa3pericHus
BO3HUKAIOIINX HAa MPAKTUKE BOMPOCOB HEOOXOAMMO TIIYOOKOE W IPOSTY-
MaHHOe pedopMHpOBaHUE MoNoKeHU 3akoHa 00 AO. Kak MuHMMYM, He-
00X0MMO 3a(pUKCHPOBATHL B 3aKOHE MCUCPITHIBAIOIIUN MEPEUYCHbh OCHOBA-
HUH, KOTOPBIC MOTYT CIY)KUTh IIOBOJIOM JUTSL OTKa3a TPEIOCTABUTH AKIIHO-
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Hepy 3alpallyBaeMylo HHGOPMALUIO, a TakkKe 0003HAUUTh CIydad, KOraa
001IecTBO 0CBOOOX/IaeTCsl OT TakoW 00sS3aHHOCTH (HArpuMep, KOraa HH-
(dopMarys pazMelieHa B IIMPOKOM JIOCTYIIE).

H. H. BOI'ATOB
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

HOHATUE KOMMEPCAHTA B POCCUICKOM
KOMMEPYECKOM IIPABE

B M0éM wmcciieoBaHUM paccMaTpUBACTCS TOHITHE KOMMEPCAHTa B
Y3KOM CMEICTE. B HEro MBI Takke BKIIFOYACM MOHATUE «UHIUBUAYATIbHBIN
MIPEIIPUHUMATEITEY» U MPABOBOE PETYTUPOBAHUE €TO JCSITEIBHOCTH B COOT-
BETCTBHU C JCUCTBYIONIMM POCCHICKHM 3aKOHONATEILCTBOM. JIaHHBINA BO-
MPOC MOXHO MOSICHUTh M PACKPBITh KaK IMPH TTOMOIIM 3aKOHOJATEIbCTBA
3apyOekKHBIX CTpaH, MO MPUYUHE, YTO B JICHCTBYIOIIEM 3aKOHOJATEIbCTBE
HET ONpeJIeTICHUs KKOMMEPCAHT, TaK U HA OCHOBE TCOPHH KOMMEPUYECKOTO
mpaBa.

Hanpumep, 3akoHOmaTENh AaET YETKOE OMPENCICHUE TTOHITHS «UH-
JMUBUYaTbHBIC TPEANPUHUMATEIIN», HO HE B OJHOM IPABOBOM aKTE HET
OMPENICIICHUS «KOMMEPCAaHT». MBI TIOJIB3yeMCSl TEM OIPEIEIICHIUEM, KOTO-
poe HaMm naércs 3apyOeKHBIMH HOPMATHBHO-TIPABOBBIMH aKTaMu: Topro-
BbIit Konekc 1807 roma ®@panrmu, EnuHoo0pa3HbIid TOproBeid kogeke 1990
roaa CIIIA.

Jpyrum nmpuMepoM MOXKET CITYKHTh TO, YTO MOHATHE KKOMMEPCAHT)
MBI MOXKEM PACKPBITh HE TOJNBKO M3 3aKOHOJATENbCTBA, HO U U3 TOHATHUS
«UHIUBUYATBHOTO MPEIIPUHUMATENS», TaK KaK, [0 MHCHHIO Psilia Teope-
TUKOB KOMMEPUYECKOTO TPaBa, OHU SBIISIOTCS CHHOHHUMAaMU.

Hccneayemplii MHOW BOIIPOC CBHICTEIBCTBYET O TOM, YTO B JCHCT-
BYIOIIIEM POCCHHCKOM 3aKOHOJIATENbCTBE OTCYTCTBYET YETKOTO OIpesere-
HUS TIOHSATHS «KOMMEPCAHT», YTO SBJISETCS NpoOeioM. MBI BBIHYXKICHBI
3aMMCTBOBATh €r0 M3 HOPMATHBHO-TIPABOBHIX AKTOB 3apyOCKHBIX CTpaH
WIH Y TEOPUU POCCUUCKOTO KOMMEPYECKOTO IpaBa.
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A. C. ITAPKOBA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

HNPEJCTABUTEJIBCTBO B KOMMEPYECKUX CIIOPAX

KomMmepueckue criopsl — 3TO pa3HOIIACHs, BO3HHKAIOUINE MEXIY
XO3SUCTBYIOMIMMH CYOBEKTaMU B cepe NpeanpHHUMATENECKOH W HHON
HSKOHOMHUECKOH JesrensHocTH. Kak mpaBmito, paspenieHreM JaHHbBIX CIIOo-
POB 3aHMMaeTCs apOUTPaXKHBIN Cy/I.

[ox nmpencTaBUTENHCTBOM B apOUTPa)KHOM CyJIe CJIEAYET MOHUMATh
JIeSITeIbHOCTh TIPECTABUTENS, OCYIIECTBISIEMYIO OT MMEHH IIpe/ICTaBlIsie-
MOT'O C IeJIbI0 JOOUThCS U1l HEero Haubosee OJaronpuATHOTO peleHus, a
TaKKe JUIsl OKa3aHMsl My ITOMOIIM B OCYIIECTBIICHUH CBOWX IIPaB, MPENOT-
BpallleHUs] NX HapYIIEHUs! B apOUTPasKHOM ITpoLecce.

ITo cmpicy neiictByromero B Poccuiickoit denepanuu apOuTpax-
HOT'O MPOIECCYAILHOTO 3aKOHO/IATEIbCTBA CIEAYET: OBITh IPEICTABUTENEM
10 apOUTPaKHBIM JIeJIaM MOXKET JII000€ TMOJHOCTHIO JEecIoCOOHOE JIHIIO.
Oro monmydmino 3akperuieHue nocne npuHATH KoHcrturynnonHem Cynom
P® TIlocranosnenuss or 16.07.2004 Ne 15-I1, mpeaMeroM paccMOTpEeHHUS
KOTOpOro SBJIsIOCHh TojoxeHue 4. 5cr. 59 AIIK PO, B cuny xoroporo
MIPE/ICTABUTEISIMA OpPTaHU3alMi B apOUTPa’KHOM Cy/J€ MOTJIM BBICTYNATh
MIOMUMO PabOTHHUKOB, COCTOSIIHMX B INTATE 3TUX OpPTraHU3alLlMi, TOJIBKO aj-
BOKATBI.

OpHako B JIaHHOM MpaBWIIe MMEIOTCS WCKIIIOYEHUS, B OCHOBHOM
00YyCIIOBIICHHBIE 0COOBIM POJOM MPOGECCHOHATBHON NEATEITLHOCTH CYOh-
€KTa WJIH €ro MOJOKEHHEM KaK CyObeKTa, HaJIeJICHHOTO BIACThIO.

M. B. BoroMonoB moiaraer, 4ro yd4acTHe KBaJIU(MUIIMPOBAHHOTO
TIPE/ICTABUTENS Ha TOW WIIM MHOM MPOILECCYalIbHON CTOPOHE 3a4acTylo Ipe-
JIOTIpeIeNIsieT UCXO/ CyeOHOro pa3ouparenbscTBa. 1o MHEHHIO TaKUX aBTO-
pos xak B. B. fpxoB, A. JI. BolikoB, cOBpeMeHHbIII MpPEACTaBUTENL HE
TOJIBKO 3aMeEINaeT MPEACTaBIsIEMYIO UM CTOPOHY, HO M NPHU3BaH, PaBHO Kak
W aJBOKaT, CO/IEHCTBOBATH YCTAHOBIICHHIO CIIPABEIJIMBOCTH, CHOCOOCTBO-
BaTh CKOPEUILIEMY ITIOJTHOMY M BEPHOMY PACCMOTPEHHIO JIeIa.

3aKoHOIATENb OCTaBJISET 3a JIOBEPUTEISIMH TPAaBO Ha CaMOCTOs-
TEJILHBIA BHIOOP MPOIECCYaIbHOTO MPEJICTABUTEINS, YTO MOXET MPUBECTH K
HeOJIaroNpHATHBIM MOCIIEACTBUSM [UISl TIPEJICTABISIEMOro CyObeKTa BCle/-
cTBHE Henpo(ecCHoHaIM3Ma MPEACTaBUTENS.

BunnTcss BO3MOXKHBIM YCTaHOBJICHUE JIONONHUTENBHBIX 0053aTelb-
HBIX KPUTEPHEB JUIS KaHIUIATOB B NPEJICTABUTENIHN B apOUTPa)KHOM MpO-
ecce.
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Cekuus
«¥YT'OJIOBHOE H YI'OJIOBHO-UCIIO/JIHUTE/IBHOE IIPABO»

J. A.THUPCOBA
WBaHoBCcKuii rocy1apCTBEHHBIA YHUBEPCUTET

OTTPAHUYEHUE OCTABJIEHUS B OITACHOCTH
OT CMEXXHBIX COCTABOB IPECTYILIEHUI

Bompoc 00 oTrpaHuueHHH OCTaBJICHUS B ONMACHOCTH OT HWHBIX Mpe-
CTYIUIEHUH NPOTUB KU3HU U 3JJ0POBbS BBI3BIBAET TPYAHOCTH Yy MPaBOIpPH-
MEHUTENS.

Pasrpannuenue npecrymnenuii, npenycMorpeHHsix cT. 105 YK PO u
125 YK P®, n coBepmiaeMbIx IyTeM Oe3NEeHCTBHUS, MPEICTaBISETCS BO3-
MOYKHBIM TIPOBECTH IO CIEAYIOIIMM KpuTepusiM: 1. Yka3aHHble JesHuUs
TOCSTAIOT Ha pa3Hble 00beKTHl. [Ipu yOuiictBe 00BEKTOM SIBISIETCS YKU3HB
YeJIoBeKa, IIPH OCTABJIEHHH B OIACHOCTH - 0€30MacHOCTh XHM3HU WJIM 3]10-
poBbs. 2. Ilpu yOuiicTBe MOTEPIIEBIINM MOXET OBIThH JIFOOOE JIMIIO, & MPH
OCTaBJICHUU B OMACHOCTU - JIULIO, HAXOASIIEECS B OTACHOM JUI JKU3HU WU
3/10pOBbS COCTOSHUM U JIMIIEHHOE BO3MOXKHOCTU MPUHSATH MEPBI K CaMOCo-
XpaHEHHWIO 10 MAaJOJIETCTBY, CTapOCTH, OOJNE3HH WJIM BCJIEJCTBHE CBOEH
6ecriomorHocTH. 3. Be3neiicTBre nuila He MOXKET OBITh KBaTH(DUIIMPOBAHO
o cT. 125 VK P®, a xBamudumupyercs no c1.105 VK P®, eciu BUHOBHBIN
YMBIIIJIEHHO MTOCTABUI MOTEPIEBIIErO B OMACHOE AJIS KU3HU COCTOSIHHE, a
3aTe€M OCTAaBMB €r0 B TAKOM COCTOSIHUHU, NMPEIBUAET BO3MOXXHOCTb WU HE-
N30€XKHOCTh HACTYIUIEHUsI CMEPTH M Kenaj ee HacrymueHus. 4. HyxHo
YUUTHIBATh CHEUUPHUKY CyObEKTa OCTAaBIICHHUS B OMACHOCTH — 3TO JIMIO, Ha
KOTOpPOM JISKUT OOS3aHHOCTh OKa3aTh IMOMOIIb MTOTEPIEBIIEMY, U Y KOTO-
poro mmeercs BO3MOXHOCTb 3TO cIelaTh, a TaK e JIUIO, TOCTaBUBIIEE
MOTEPIEBIIET0 B OECIIOMOIIHOE COCTOSTHHE.

[TpoGriemb! BBI3BIBaET M KBaJTH(UKAIMS ASHCTBHI BHHOBHOTO B JIO-
POXHO-TPAHCIIOPTHOM IPOUCIIECTBUH, CKPBIBIIETOCA C MECTa MpeCcTyIle-
HUS ¥ OCTAaBUBILETO MOCTPAAABIIEr0 B OMNACHOM AJS JKU3HU U 370POBbS
cocrosHuu. IIpoananusupoBaB pasbscHeHus Ilnenyma Bepxosnoro Cyna
Poccuiickort denepanuu u CymaeOHYIO MPAKTUKY IO JaHHOMY BOIPOCY,
MIPEJCTABIAETCS BO3MOXKHBIM C/AENATh CIEAYIONINE BEIBOABL. B ciaydae ecnu
BHHOBHBIM B JOPO)KHO-TPAHCIIOPTHOM HPOMCIIECTBUU HE OKAa3bIBAETCS IMO-
MOIIb TOTEPIIEBIIEMY, TO TaKOE JesIHUE KBaTH(UIMPYETCS 10 COBOKYITHO-
CTH MPECTYIUIEHUH, PeTyCMOTPEHHBIX CT. 264 u ct. 125 YK P®. Ecnu xe
BOJUTENb HE BUHOBEH B HApPYLICHUU MNpPaBWJI JOPOXKHOTO IBIKEHMS, HO
KHM3HB U 37I0pPOBbE ITOTEPIIEBIIEro ObUIM MOCTABJIEHBI IO YTPO3Y B PE3yIlb-
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Tate JOPOKHO-TPAHCIIOPTHOT'O MPOMCUIECTBUS, TO NMPU HEOKA3aHUU MOMO-
LU T0JIKHA BMEHSITHCS B BUHY CT. 125 YK P®.

A. O. IOJITAYEB
WBaHOBCcKUii TOCy1apCTBEHHBIN YHUBEPCUTET

YI'OJIOBHO-ITPABOBBIE MEPBI BOPbEbI
C KUBEPIIPECTYILVIEHUAMHN

B cBs3u ¢ MHTEHCUBHBIM pa3BUTHEM HMH(OPMAIMOHHOIO OOIIECTBa
aKTyaJIbHOM 3a/1auell IOpUIUYECKOH HAayKH M INPAaKTHUKH SIBISETCS COBep-
IIEHCTBOBAHHE IPABOBOTO PETYIMPOBAHMSI OOIECTBEHHBIX OTHOLICHUH B
cdepe obecrieueHnst HHPOPMALTMOHHON 0€30MTaCHOCTH.

B nacrosiiee BpeMs B YronoBHoM kojekce PD cymniectByer crielu-
anpHas riaBa 28 «[Ipecrymienus B cepe KOMIBIOTEPHOH MHpOpMAIUN,
cocrosimast U3 Tpex crareil. OMHAKO MHOTHE y4eHble KPHUTHUKYIOT HOPMBI
JITAaHHOM TJIaBBI 32 HEOCTATKU FOPUIMYECKOH TEXHUKH, & TaKXKe TOBOPAT O
TOM, YTO 3aKOHOJATENh Kak Obl HE 3aMedaeT Ha3peBlIed HeoOXOAMMOCTH
pedopmMupoBaHKsl YrOJIOBHOTO 3aKOHO/AATEIbCTBA B JaHHOW cdepe, BbI-
3BaHHOHM aKTUBHBIM Pa3BUTHEM WH(QOPMAIMOHHBIX TEXHOJIOTHH.

BmMmecre ¢ Tem 1Mo cBOeMy COAEPKAaHUIO TOHATHE «KHOEpIpecTyI-
HOCTB» HIMPE TOHATHSI «IIPECTYIMHOCTh B chepe KOMIBIOTEpHOU MH(pOpMa-
. [1oq00HBIH MOAX 0/ HAXOAUT OTPaKEHHE B PA3IUUHBIX MEXKIYHAPOI-
HO-TIPABOBBIX aKkTax, B yacTHocTH B KouBenuuu Cosera EBpomsl o mpe-
CTYMHOCTH B cepe KOMITBIOTEPHOH MH(pOPMAaIMK, KOTopasi Tak M He cTaya
YacThIO POCCUHCKON NPaBOBOW CHCTEMBI, OJTHAKO MOBJIMSIIA HA HOPMBI poc-
CHICKOT'0 yrOJIOBHOTO 3aKOHOJIATENbCTBA U HA MOJIUTHKY NPOTHBOAEHCTBUS
MIPECTYITHOCTH C UCIIOJIB30BAaHHEM KOMIBIOTEpHBIX TexHonoruil. [loarsep-
KIICHWEM 3TOMY, Ha Halll B3IJISIA, SIBJISIETCS PSJ M3MEHEHUH, KOTOphIe ObUTH
BHECEHbI B YT00BHbIN Kojiekc 3a nmocnenHue cemb JieT.

CpaBHUTENBHO-IIPABOBON aHANM3 MOJIOKEHUH YTOJIOBHOIO KOfEKca
P® u Konsennu CoBeta EBponbl yka3bIBaeT Ha TO, UTO XOTSI B yrOJIOBHOM
3aKoHOmarenbeTBe Poccuiickoit @enepanni MMIDIEMEHTUPOBaHA OONbIIas
YacTh COCTaBOB IPECTYIUICHUH, conepkamuxcsi B KoHBeHINH, OlHAKO He
HallUIA 3aKpervieHuss B YronoBHOM kojekce PD DoS-ataku, cmam u psf
WHBIX TPECTYIHBIX «KUOEPAESTHUID).

B cBs13u ¢ 3THM B LIENsIX COBEPILICHCTBOBAHUS U MOBBIMIECHUS Y dek-
TUBHOCTH OOpPBOBI ¢ KHOEPIPECTYITHOCTHIO CYUTAEM HEOOXOIUMBIM JIOIION-
HUTHb YTOJOBHBIN KOJieKC P® HOBEIMH cocTaBamu KHOEpIPECTYIUICHUH, B
YAaCTHOCTH «HENpPaBOMEpPHOE BO3JEWCTBHE Ha (YHKIMOHMPOBAHHE CHCTE-
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MBD», «paCIpOCTpaHCHUEC CllaMa», «IOAJIOr ¢ UCIIOJIb30BAHUEM KOMIIBIOTC-
POB U KOMIIBIOTEPHBIX CUCTEM).

E. B. KAJIAIIIHUKOBA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

OCBOBOXIEHME OT YT'OJIOBHOM OTBETCTBEHHOCTH
3A U3I'OTOBJIEHUE OPYIKUSA

VYK P® 3akpenu MUpoOKUi NepeueHb ClelnuanbHbIX OCHOBaHUN OC-
BOOOX/ICHHS JIMIIA OT YTOJIOBHOH OTBETCTBEHHOCTH. B WacTHOCTH, O1HO 13
TaKUX OCHOBAaHHWH NMpeaycMOTpeHo B mpuMedanuu K cT. 223 YK P®. Ono
[JIACUT, YTO JIUIO OCBOOOXIAETCS OT YrOJIOBHOH OTBEICTBEHHOCTH, HPH
JIOOpPOBOJILHOM cAave MpeAMETOB, yKa3aHHBIX B JaHHOW cTathe. K Takum
IpeaMeTaM OTHOCATCS OTHECTPENbHOE OpYXKUE, €r0 OCHOBHBIE 4acTH, Ooe-
MIPUNACHI, Ta30BOE, XOJIOAHOE, METATEIBHOE OPYIKHUE.

[Mpumeuanne x cr. 223 YK P® sBnsiercs o0s3aTeTbHBIM JUIs TPAaBO-
MIPUMEHUTENS, B OTIMYHE OT OOIIMX YCIOBUH OCBOOOXKIEHUS JIMIA OT yro-
JIOBHOM OTBETCTBEHHOCTH, IpeaycMOTpeHHBIX 4.1 ¢1.75 YK P®. 3akoHona-
TeNb HE CBSI3BIBAET NIPUMEHEHUE JAHHOIO CIELHATbHOTO OCHOBAHUS HU C
TSXKECTBIO COBEPIIECHHOTO MNMPECTYIJICHUS, HU C pPacKasHUEM BHUHOBHOTO,
MIPOSIBIISIONIETOCS B COAECUCTBUM MIPABOOXPAHUTENBHBIM OpPraHaM B pacKpbI-
TUH U PACCIEI0BaHUU MIPECTYIIEHUs], HU C TEM, COBEPLIECHO JIH MPECTyIIe-
HHE BIEpPBBIE WIM HEOAHOKPATHO. EMMHCTBEHHBIM HEOOXOJIMMBIM YCIIOBH-
€M Ul OCBOOOJK/IEHWS JMIAa OT YrOJOBHOM OTBETCTBEHHOCTH SIBIISIETCS
JIOOPOBOJIBHOCTE CAAYM OPYXKHSI, 110 KOTOPOW ITOHUMAETCs BblAa4a JIUIIOM
yKa3aHHBIX IPEIMETOB [0 CBOEH BOJIE MM COOOILIEHUE OpraHaM BJIACTH O
MECTe UX HaXOXJEHHs NpHU peanbHOW BO3MOXKHOCTH JANbHEHINEro XpaHe-
HUS BBIIEYKA3aHHBIX MPEAMETOB.

He cnenyeT oToXIeCTBIATH JOOPOBOJIBHYIO CAAUY OPYXKUS ¢ J0Opo-
BOJILHOM BBIJauel MPEeIMETOB IPU IPOU3BOJCTBE OOBICKA, MPETyCMOTPEH-
Hoe 1. 5 c1. 182 VIIK. B nanHOM citydae MOHSTHE «10OPOBOJIBHOCTBY HC-
HOJIL3YETCS. B YTOJIOBHO-IIPOLIECCYaIbHOM KOHTEKCTE U HE BIIEYET OCBOOO-
KJICHWE OT OTBETCTBEHHOCTH. Peub MIIET Bcero Jumib 00 00JIerdeHny cies-
CTBEHHBIX JAEWUCTBUI, TaKk KaK yKa3aHHas cAaya MPeIMETOB JaeT ClefoBaTe-
JIIO IIPaBO HE MPOU3BOAUTH OOBICK.

JloOpoBonbHas clada OpyXusl, Kak CHelUaIbHOE OCHOBAHHE OCBO-
OOX/JEeHUs JIULA OT YrOJIOBHOI OTBETCTBEHHOCTU HMMeEET OOiblIoe 3Haue-
Hue. OHa MO3BOJISET HE TOJIBKO NPECEKATh HE3AKOHHBIE EHCTBUS, CBSI3aH-
HBIE C €r0 M3TOTOBJIEHHEM, HO U NPEJOTBPAIIATh HHBIE NPECTYIUICHUs, 00y-
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CJIOBJICHHBIC JAHHBIM NCAHHUEM, TEM CAMbBbIM OIITUMU3UPYA OXpPaHy COOTBCT-
CTBYIOIIUX O6II1€CTB€HHI>IX OTHOIIICHUIA.

N. H. KEJIEIII
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

OCOBEHHOCTH YI'OJIOBHOM OTBETCTBEHHOCTH
3A HAPYIIEHUE HOPM OXPAHBI TPYJJA

[To3uTHBHBIE TIPOIECCH CONMATLHO-9KOHOMHYECKUX Ipeodpa3oBa-
HUHA B coBpeMeHHOH Poccum He peaxo cOmpoBOXIAIOTCS HapyIICHHSIMHU
TPYIIOBBIX NPaB HAEMHBIX paOOTHHUKOB, B TOM 4YHUCJE B cepe OXpaHbl TPY-
Jla. 3a COBEpIIEHNE TAKUX MIPAaBOHAPYLICHUH 3aKOHOAATENIEM MPeayCMaTpu-
BAaIOTCS Pa3INYHbIE BHUIBI IOPUIMYECKON OTBETCTBEHHOCTH: JMCHUILIHHAP-
Hasl, aJMHUHUCTpaTuBHas U yromoBHas. A. M. Knumanos u /I. B. IlemxoB
CIPaBEJIUBO CUUTAIOT, YTO HOPMBI YrOJIOBHOTO MpaBa CIIyXaT OJHOW U3
IOPUAMYECKUX TapaHTHH peanu3aniy HauOoiee BaKHBIX IIPaB YeJOBEKa B
cepe TPyIOBBIX OTHOLICHHH.

CuntaeM HEOOXOIUMBIM OOpaTHTh BHUMaHWE Ha TO, YTO 3aKOHO/A-
TeNeM NPeNyCMOTPEHBI HECKOJIBKO COCTAaBOB MPECTYIUIEHUH 3a HapyIIeHUs
HOpM oOXxpaHbl Tpyaa. OTHUM M3 00S3aTENBHBIX YCIOBHH MPUBIICUYEHUS K
YrOJIOBHOM OTBETCTBEHHOCTH 3a UX COBEpIICHHE SIBISIETCS HAJM4YHe B CO-
CTaBe IMPECTYIUICHUS CIeNHaIbHOro cyObekTa. TakuMm crenuaibHbIM CyOb-
€KTOM MOJKET OBITh TOJIBKO JIMIIO, MMEIOIee OINpe/esieHHbIe Mpodeccro-
HaJlbHBIE 0053aHHOCTH, KOTOpPbIE BHITEKAIOT M3 KOHTPAKTa, TPYIOBOTO JIO-
rOBOpa, CHELHUaIbHOrO MOpYy4YeHus (Hampumep, cT. cT. 143, 145 YK PO).
Tonbko crenuanbHBI CyOBEKT, Hapymias TpeOOBaHWS OXpaHbl TpyAa,
chopMynupoBaHHBIE B puMedaHud K cT. 143 YK P®, Moxer ObITh mpu-
3HaH CyObEKTOM aHAIN3UPYEMBIX IPECTYIUICHHH.

CrienmanucramMy, ¢ OJHOW CTOPOHBI, 00OCHOBaHHO OTMEUYAETCs BBI-
COKMI YpOBEHb JIATEHTHOCTH TaKHWX IocsratesbcTB. C Ipyrod CTOPOHBI,
pe3ynbTaT aHaJIu3a CTATUCTHYECKUX JaHHBIX IIPUBOUT UX K BEIBOAY O TOM,
YTO MaTepualioB, HANPABIIEMBIX B NPOKYPATYpbl Uil BO30YKAECHUS yro-
JIOBHBIX JIeJ 1O (pakTaM HEeCUacCTHBIX CIy4aeB Ha IMPOU3BOJCTBE, CTAHOBUT-
csi Bc€ Oonblre, a BO3OY)KICHHBIX YrOJIOBHBIX A€l — MEHbIIe. B cBs3u ¢
9TUM KOHCTaTHUPYETCS, YTO B CyJax JeNla 3TOM KaTeropuu paccMaTpUBaIOT-
csl KpalfHe pejIKo.

Msl pasgensiem Touky 3penust O. C. Jlemxo u B. A. AGpamenko o
TOM, YTO NP PACCMOTPEHHHU KaXK/I0TO JIeNia O HApYIIEHWH MPaBWI U HOPM
OXpaHbl TpyZia 0co00€e 3HaUeHHEe IPHOOPETaeT TIATEIbHOE i BCECTOPOHHEE
WCCIIeJOBAaHUE TPUYMHHOW CBSI3M MEXIY STHMH HapYIICHHSMH M HacTy-
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NMUBHIMMU BPCAHBIMU MOCICACTBUAMUA MO0 HAIMIHEM peaﬂbHOﬁ OITaCHO-
CTH HACTYIUICHUSA TaKHUX HOCHeﬂCTBHﬁ.

E. 1. KOMAPOBA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

INPOBJIEMA JEKPUMHWHAJIN3AIIUU ITPUCBOEHUA
ABTOPCTBA

B Hayke yromoBHOro mpaBa CyIIECTBYET AUCKYCCHs IO MOBOXY CO-
UaJIbHOW M KPUMUHOJIOTHYECKOH 00OCHOBAHHOCTH YCTaHOBJIEHHS YTOJIOB-
HOI OTBETCTBEHHOCTH 3a NpHCBOEHHE aBTOpcTBa B 4. 1 cT. 146 YK PO.
Hexotopeie aBTOpHI, cuMTas ONpaBAAHHON KPUMMHAIM3ALMIO 3TOrO Mpe-
CTYIHOTO JIESIHWS, YKa3blBalOT Ha HEOOXOIMMOCThH ITOBBIIICHUSI YPOBHS
MIPaBOBOW KYJIBTYPHI IPaXKJaH U YIYUIIEHHs] COCTOSHUS 3aKOHHOCTH B ce-
pe UHTEJUIEKTYyaJIbHOW COOCTBEHHOCTH, a TakKe Ha TO, YTO OOLIECTBEHHAS
OMAaCHOCTh NPUCBOEHUS aBTOPCTBA BBIpa)kaeTcsd B MOCATaTeIbCTBE Ha Ipa-
BO, SIBJIAIOLIEECS] OCHOBOM BCEX JIMUHBIX HEMMYIECTBEHHBIX MpaB. Jlpyras
TpyMNIa y4eHbIX BBICTYMAET 3a JEeKPUMUHAIN3ALUI0 IUIaruaTa, apryMeHTH-
pPys CBOIO MO3ULUIO T€M, YTO IPHCBOEHUE aBTOPCTBA He 00yafaeT A0CTa-
TOYHOW JUIsl MPU3HAHUS TIPECTYIUIEHHEM CTEIIeHbI0 OOIIECTBEHHON OMacHo-
CTH, a TaKXKe TeM, YTO NpH IUlaruate Ui pPelieHus 3aJaudl OXpaHbl aBTOp-
CTBa M BOCCTaHOBJICHUSI IIPUCBOEHHOrO MpaBa Oosee 3QpQPeKTUBHO IMpUMe-
HATb MEPBI TPaKIAHCKO-IIPABOBOTO XapakTepa.

Jlis perieHust Bompoca O I€J1€cCO00Opa3’HOCTH JEKPUMHHAIU3ALUN
IUIaryaTa, Ha Halll B3IV, CIEAYeT Y4ecTh CIeAyIoNe 00CTOATeIbCTBRA.

[Tnaruat ceiiyac He BOCHPUHUMAETCSI OOJIBIIMHCTBOM HACENIEHHS KaK
OOLIECTBEHHO OIACHOE JesIHUE, a IIPaBO aBTOPCTBA B COBPEMEHHOM pPOC-
CHICKOM OOlIECTBE He NpH3HaeTcs 0e3yclIoBHOU IeHHOCTh0. Habmonaet-
Csl MaccOBO€ pacCIPOCTPAaHEHUE MPUCBOEHUS aBTOPCTBA, BCIEICTBHE YErO
YCTAHOBJIEHHE YTOJOBHOM OTBETCTBEHHOCTH 3@ HErO NPHUHIUIHAIBLHO He-
BEPHO, TaK KaK peaJn30BaTh IPUHIUI HEOTBPATUMOCTU OTBETCTBEHHOCTH B
TaKOM CUTyaluM MPAKTUYECKU HEBO3MOXKHO.

CyznebHast IpaKTUKA 10 PACCMOTPEHHIO YTOJIOBHBIX €N O IIPUCBOE-
HUM aBTOPCTBA OYEHb CKyAHA. | pakJaHCKO-TIPaBOBBIE CIIOCOOBI 3aIINTHI
MHTEJUIEKTYaJIbHBIX TPaB dalle M30MpaloTcs MOTEpHEeBIINMHU, TaK Kak II0-
3BOJISIFOT BO3MECTUTh HE TOJNBKO UMYIIECTBEHHBIN, HO U MOPAJIBHBIN Bpe.
BcenencrBue 3Toro AekpUMHHAIM3alMA [UIaruata menecoodpasHa, 6opboa ¢
HUM OoJiee MSATKHMU CPEACTBaMH, YeM YrOJIOBHOE HaKa3aHHE, BO3MOXKHA U
s eKTHBHa.
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OTCyTCTBHE B MPAKTHKE MPUMEPOB 3(H(HEKTUBHOTO MPUMEHEHUS 9. |
cT. 146 YK PO sBnsieTcs JIOTUUHBIM CIIEICTBUEM HETIPaBUIILHON 3aKOHO/AA-
TEJIbHOW KOHCTPYKIIUU JAHHOT'O COCTaBa, @ UMEHHO HAJIMYHUSl B HEM TaKOr O
MpHU3HaKa 00BEKTHBHOM CTOPOHBI, KaK KPYITHEIH yIepo.

A. P. MYTOBKHHA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

OBA3AHHOCTHU YCJIOBHO OCYXKIEHHOT'O: O HEKOTOPBIX
JAUCKYCCHUOHHBIX TEOPETUYECKHUX BOITPOCAX

Anammsupys ct. 73 YK PD B ee nepBoHadabHON pegakiiy, Hccie-
JIOBATEIH BBIJIENSUIN MIPAaBUIIa, KOTOPBIMU PYKOBOJICTBYETCS CyJl ITPU TPH-
MEHEHHMH YCIIOBHOTO OCYXIeHus. HazHaueHWe OCyXIEHHOMY OIpe/elieH-
HBIX O0SI3aHHOCTEH aBTOPbI UMEHOBAIM (PAaKyJbTATHBHBIM IPAaBHJIOM, T.K.
CyJl MOT IPUMEHSIThH UX MO CBOEMY yCMOTpeHuto. [Ipu 5ToM yueHble BBICTY-
TIaJIK ¢ TIPEJUIOKEHNEM 3aKpeNnTh He MPaBo, a 003aHHOCTh Cy/a BO3JIaraTh
WCIIOJIHEHHUE ONPEJIENICHHBIX 0053aHHOCTEH Ka)X/IOMY YCIIOBHO OCY)KJEHHO-
My. @3 ot 27.12.2009 Ne 377-®3 usmenun pegakiuo 4. 5 cr. 73 YK PO.
Ha namm B3ruisiz, 3aKoHO/ATENh IEPEBEI NMPABHIIO O BO3JIOKEHUH 00sI3aHHO-
CTel Ha YCIIOBHO OCY)KJICHHOT'O M3 pa3psaa (pakyIbTaTUBHBIX B Pa3ps 00s-
3arenbHBIX npaBwl. Cyn MODKEH NMPUMEHUTH JaHHOE NPaBWiIo, HO HpHU
9TOM YYHTBIBATh BO3PACT OCYKJEHHOIO, €r0 TPYIOCIMOCOOHOCTh U COCTOSI-
HUE 3/10pOBbsl. Henb3s NCKITtouaTh CUTYaIHio, TP KOTOPOH CYA, YIUTHIBas
WHIIMBHyalIbHBIE OCOOEHHOCTH OCY)XJICHHOTO, Ha3HAUUT JIUIIb OJIHY 00s-
3aHHOCTh. OCYX/IEHHOMY TI0 YCMOTPEHHIO CyJa MOTYT OBITh OIpEJelIeHbI
WHbIe 0053aHHOCTH, HE TepeyrCIeHHbIe B TEKCTE 3aKOHa. | 1aBHOE, YTOOBI
OHHU SIBJISUTUCH BCIIOMOTaTEIbHBIM HHCTPYMEHTapUeM ISl HCIPaBIICHUS
OCYX/ICHHBIX.

[lepeuenp 00s13aHHOCTEH SBISIETCSI OTKPHITBIM, YTO BBI3BIBAET JIUC-
KycCHH cpeau ydeHbIX. CTOPOHHHUKH UCUEPIBIBAIONIETO U3JIOKEHUS B 3aKO0-
HE Kpyra OOsS3aHHOCTEH CYMTAIOT, 4TO 1) WHOE pelIeHHE MPEAIoiaraet
BTOpKEHUE B TIpaBa U OXpaHseMbIe 3aKOHOM MHTEPECH! JINYHOCTH; 2) CIO-
COOHO NPUBECTH K 3JIOYIOTPEOJICHUSAM CYJOB, MHBIX OPI'aHOB, OCYILECTB-
JISFOIMX KOHTPOJIb 32 TIOBEJICHUEM YCJIOBHO OCYKAEHHbBIX. Ha Ham B3rusiz,
HE BCE NPEUIOKEHUS O 3aKOHOIATEIEHOM PACIIUPEHUH TIEPEUHs 00s3aHHO-
creil MoryT ObITh monaepxansl. Hanpumep, H. A. Illecrakosa, JI. A. Jla-
THIIIIEBA MIUIIYT O 1IE1eCO00Pa3HOCTH BO3JIOXKEHHUS HAa YCIIOBHO OCYXJIEHHO-
ro 0053aHHOCTH MO OIIaTe PAacxXoJl0B, CBA3aHHBIX C MPOLEAYPOH OCYyIIeCT-
BJICHUSI 32 HUIM KOHTPOJISI.
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B nenom, co3naHue 4eTKOro 3aKphITOro MepeyuHst 00s3aHHOCTEH, KO-
TOpBIC TIPU 3TOM HE NYOIHMPYIOTCS C YrOJIOBHO-UCIIOIHUTEIHLHBIM MPABOM,
MOTPeOyeT OT YYCHBIX CEPhE3HOT0 H3yUCHHUS CYACOHOMN MPAKTHKH.

JI. M. MYXAMATIHAKHNPOBA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

NPUYUHBI U YCJIOBUA MOJIOAEKHOT'O 9KCTPEMU3MA
(ITo maTepuanaM MNMPUIECKOT0 UCCIETOBAHNS)

KpumMuHoreHHsie JeTepMHHAHTHI MOJOJEKHOIO SKCTpEMHU3Ma JI0C-
TATOYHO pa3HooOpa3Hbl. K WX Yuciy, mpexne BCero, CleayeT OTHECTH Jie-
(hopMaIuIo CUCTEMBI IIEHHOCTEH B 00IIecTBE. Y JIHII, COCTOSIIUX B DKCTpe-
MUCTCKHX OpTaHH3alUiX W TPYNIUPOBKAX, HAOIIOMACTCS HCKaXKEHHOE
MIPE/ICTaBJICHNE O MAaTPHOTHU3ME, KOTOpoe Oazupyercs Ha Tesuce «Kaxkapiid
HapoJ| JOJHKEH JKUTh HA CBOEH TeppUTOpUW». Takue IIEHHOCTH, KaK ILTopa-
JIU3M, TEPIHUMOCTb, TOJIEPAHTHOCTh NMPUHUMAIOTCS HE BceMHU. HekoTopelie
MOJIO/IBIE JIFOJIM HE MOTYT JIONYCTUTH MapajlieIbHOr0 CYIIECTBOBAHUSA JIPY-
TUX B3TJIAJIOB U YKJIa/la dKU3HU, TOITOMY U€JIOBEK JAPYroi HallMOHAJILHOCTH,
penuruy, pachkl BOCHPUHUMAETCS KaK OTIMYAIOIIMHCS IO TOBEACHHIO, a,
3HAYUT, ABJSICTCS YEM-TO HEU3BEAAHHBIM U TasIMM B cebe yrpo3y. OTcrona
— IIMPOKOE PacHpOCTpaHeHHe KCEHOPOOUH cpelay MOJOAeKH. Pe3ynpTaTsl
orpoca, NPOBEIEHHOIO CPeay JIHI[ MOJIOJOrO BO3pacTa, MOKa3alH, 4YTO
19,5 % onpoIIeHHBIX OTPULIATENIBHO OTHOCITCS K TOMY, YTO B UX TOPOJIE
MOSIBIISICTCSL BCE OOJIBIIIE JIAI] MHOM, YeM OHU HalmoHamsHOCTH. 21,5 % pec-
MIOHJICHTOB COTJIACHBEI ¢ (ppa3oit «Poccust sl pYCCKUX» W CUUTAIOT, UTO
KaXX]IbI1 HApOJI IOJKEH KUTh Ha cBoell Tepputopun. O NpuynHaX HEraTUB-
HOTO OTHOUIEHHSI K TMPEICTABUTENSIM HWHOM, YeM OHM HAIMOHAJIBLHOCTH,
MOJIO/IbIE JIFOM OTBEYANIN CIEAYIOIUM 00pa3oM: s He pa3/eNsiio TeX HOPM
TIOBEe/IeHHs, KOTOphIX mpuaepxuBatorcss oHu (20,5 %), oHM camu BemyT
ce0s1 BrI3BIBatONIE (24,5 %), OHM pa3roBapHBAIOT HA S3BIKE, KOTOPHIA MHE
HerionsiteH (11 %).

K apyrum mpuunrHaM pacrnpoCTpaHEHHUs! SKCTPEMHU3MA CPEIU MOJIO-
JIeKH MOXHO OTHECTHU: >KEJIaHHE CaMOYTBEPAUTHCS, POCT aKTUBHOCTH Jiesi-
TEJIBLHOCTU DKCTPEMUCTCKUX OpPTaHU3aI|H.

VY CIoBUSIMH PacpOCTPaHEHUs] SKCTPEMU3Ma B MOJOAEKHOHN cpene
SIBJISIFOTCSI: MHOTOHAI[MOHANIbHBIN Xapaktep Poccuiickoit denepanuu, oT-
CYTCTBHE BBIPAOOTAHHOHN TMOJHMTUKU MO BOCITUTAHHIO MOJIOJICKH, TOBBIIIC-
HUE€ MHTEHCUBHOCTH MUTPALIMOHHBIX MOTOKOB, HEIOBEpHUE MPABOOXpaHU-
TEJIbHBIM OpraHam.
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T. A. PABYMOBA
WBaHoBCcKuii rocy1apCTBEHHBIA YHUBEPCUTET

BUJ YMBICJIA ITPU NIPETHAMEPEHHOM BAHKPOTCTBE

Ba)XHOCTh yCTaHOBJICHUS BHJa YMBICNIA TPH NpeAHAMEPEHHOM OaH-
KPOTCTBE OOYCIIABIMBACTCS TEM, YTO caMo IO cebe OAHKPOTCTBO HE Mpe-
CTYIUICHHE, a IPaKJaHCKOE MPABOOTHOIIEHHE, U MUMEHHO YMBICET U IIO-
CIIE/ICTBUS TIEPEBOMAT €r0 U3 TPaKAAHCKO-IIPABOBOH c(ephbl B YroOJOBHO-
MPaBOBYIO.

B Hayke mpejcTaBiieHbl [Ba TOAXOAa IO ITOBOAY BHIA yMBICIA
MpeHAMEPEHHOro OaHKPOTCTBA. [1epBhIii MOIXO0/ 3aKIIOUYACTCSl B TOM, YTO
COBEpIIIEHHE MPEIHAMEPEHHOT0 OAHKPOTCTBO BO3MOKHO TOJIBKO C MPSIMBIM
YMBICJIOM, BTOPOM HCXOAUT M3 TOrO, YTO COBEPIIECHHE MPEeTHAMEPEHHOTO
0GaHKPOTCTBA BO3MOXKHO, KaK C TPSIMBIM, TaK ¥ C KOCBEHHBIM YMBICIIOM.

CTOpPOHHUKH BO3MOXXHOCTH COBEpIICHHs MpeIHaAMEPEHHOro OaH-
KPOTCTBA ¢ KOCBEHHBIM YMBICIIOM apryMEHTHPYIOT CBOIO TIO3UIIMIO TEM, UTO
9TO PACIIUPUT BO3MOKHOCTH TMPUMEHEHUS JaHHOM CTaTbU Ha MpPAKTHKE.
CynebHast MpaKTHKA TAK)KE MCXOIUT U3 MPHU3HAHKS BO3MOKHOCTH KOCBEH-
HOT'O YMBICTIA [IPU MPEJHAMEPEHHOM OaHKPOTCTBE.

BepHoii npeacTaBisieTcss MO3UIMSA O TOM, YTO COBEPILIEHUE MPeIHA-
MEPEHHOr0 OAHKPOTCTBA BO3MOYKHO TOJIBKO C MPSAMBIM yMBICIOM. M3 aHa-
JI3a CONIEp’KaHUs BHUJIOB YMBICTA, 3aKpeIuieHHbIX B cTatbe 25 YK PO,
MOXHO CZIEIaTh BBIBOA O TOM, YTO €CJIM MPUYMHEHHE yiiepOa BCIEACTBUE
JIEHCTBUH JIHIIa HEU30EKHO, TO CYOBEKT ero, 0E3yCIIOBHO, JKEJIaeT, a He JI0-
MyCKaer.

IMo3uiyss 0 BO3MOXHOCTH COBEPIIEHUS] TaHHOTO MPECTYIICHHS C
KOCBEHHBIM YMBICJIOM ITPOTUBOPEUYHUT MPUPOJE MPEANPUHUMATEIBCKUX OT-
HOIIEHWH, MOCKOJIBKY CaMa CyTh MPEANPUHUMATEIBCKON JeATeTbHOCTH
MoIpa3yMeBaeT Mo/ COOO0M PHCK, B TOM YHCJIE PUCK OKa3aThCs OAHKPOTOM.
DTO MOXKET NPHUBECTH K NPU3HAHUIO BCEX JEHCTBHH cyObekTa (0COOEHHO
CyOBEKTOB TMPEANPUHUMATENBCKOU JIEATETBHOCTH), KOTOPBIE TOBIIEKIIH
HECOCTOSATEIBHOCTh, YrOJOBHO-HAKa3yeMbIMU. [103TOMY mMpecTaBiseTcs
BEPHBIM TE3UC O TOM, YTO MpPeIHAMEPEHHOE OAHKPOTCTBO MOXET OBITh CO-
BEPIIEHHO TOJBKO C MPSAMBIM YMBICIIOM.
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J. A. PEJJbKMHA
WBaHoBCcKuii rocy1apCTBEHHBI YHUBEPCUTET

HEKOTOPBIE BOITPOCBHI KBAJIM®OUKALIMU TPUYNHEHUA
CMEPTH 110 HEOCTOPOXHOCTH

[lo neficTByIOIIEMY YTOJIOBHOMY 3aKOHOAATENHCTBY PO mpuunHenne
CMEPTHU 0 HEOCTOPOXKHOCTH HE CUMTACTCSl YOMICTBOM, ¥ OTBETCTBEHHOCTh
3a aHAIM3UpyeMoe JAesHHe HOCUT aAnu(depeHIMpOBaHHbIA XapakTep. 3aKo-
HOZATeJb BIIEPBHIE YCTAHOBHJI OTBETCTBEHHOCTH 32 KBAIN(HUIIMPOBAHHBINA 1
0c000 KBANMM(UIUPOBAHHBIA BBl IIPUYMHEHHST CMEPTH MO HEOCTOPOXKHO-
CTH, KOTJIa CMEPTh NPUYUHSETCS BCIEICTBHUE HEHA/IJIEKAIIETO UCTIOTHEHUS
BUHOBHBIM CBOMX MNpodeccHoHalIbHBIX obsi3aHHOCTEH (4. 2 c1. 109 YVK),
nByM win oonee mutam (4. 3 c1. 109 YK).

CriennanucTel-KpUMHHOJIOTH OTMEYAroT, YTO Ha MPAKTHKE BO3HHKA-
IOT CJIOKHOCTH B ITPAaBWIIBHOM Pa3rpaHUYEHHH YMBIIUIEHHOTO ITPUYNHEHUS
TSDKKOTO BpeZa 3/I0pPOBBIO, MOBJIEKIIEr0 MO HEOCTOPOKHOCTH CMEpTh II0-
tepneBuiero (4. 4 cr. 111 YK P®), youiicTBa, T. €. yMBIIUIEHHOT'O PUYH-
HEeHUs! cMepTH Apyromy dernoBeky (cr. 105 YK P®) u npuunHenust cMeptu
1o HeoctopoxkHOCTH (cT. 109 VK PO).

M. U. CunsieBa KOHKPETU3UPYET, YTO NPH Pa3rpaHMYEHUH TPECTYI-
JIeHUH, penycMOTpeHHbIX 4. 4 cT. 111, ct. 105 u 109 YK P®, ocHoBonomna-
TafolMM KpPHUTEpHEM sBisieTcsl (opMa BHHBI, T. €. HA 4TO ObUT HarpaBJieH
YMBICEJI BHHOBHOT'O ¥ OBLI JI BOOOIIE YMBICEN Ha COBEpPIIEHHE NMPECTyIlIe-
HUS TPOTHB XM3HM W 370poBbi denoBeka. Crneuumduka kpanmudukanmm
TIPUYMHEHUS] CMEPTH 110 HEOCTOPO)KHOCTH CBSI3aHA C YCTaHOBJIEHHUEM CYOb-
€KTUBHON CTOPOHBI ATOTO TOCATATENLCTBA, KOTOpasi XapakTepu3yeTrcs Ha-
JIMYMEM TOJIbKO HEOCTOPOXKHON (POPMBI BHHBI: JIETKOMBICIIHS MM HEOpEexX-
HoctH (cT. 26 YK P®). HeoOXx0oquMo y4HUTBIBaTH M TO, YTO NPUYHHEHHE
CMEpTH 10 HEOPEKHOCTH TPAHUYUT CO CiIydaeM (Ka3ycoM), TO €CTh HEBH-
HOBHBIM mpuurHeHneM Bpeaa (cr. 28 YK P®), xoraa numo He TOJIBKO HE
MIPEIBUANT BO3MOXKHOCTh HACTYIUICHHS CMEPTH, HO MO OOCTOSTENHCTBAM
Jieia He JIOJDKHO U HE MOTJIO €€ MPEABHICTb.

BonbIIMHCTBO  CHENMATNCTOB-KPUMHHOJIOTOB  PA3JIENSIOT TTO3HUIIUI0
I'. H. Bop3eHkoBa 0 TOM, 4YTO ymoTpeOiacHHE Oojee IUPOKOrO IMOHSTHS
IPUYMHEHHE CMEPTH MO HeocTopoxkHOCTH» B cT. 109 VK P® mnozponser
CBOOOJIHO OMEPHUPOBATh STOH HOPMOH B CIydasiX HEOCTOPOKHOTO JIMILIEHUS
JKM3HU MOTEPIIEBLIErO B MMPOIIECCE OCYNIECTBIICHUs] BHHOBHBIM Npogeccro-
HaJILHOM AesTEIbHOCTH ITPY HAPYIIEHNH KaKUX-INOO0 MpaBuil OE30MacHOCTH
(ecm orcyTcTBYET crienuanbHas HopMa B YK).
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J. C. TPONLIKAS
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

IPABOBAS ITIPUPOJIA OCBOBOXJIEHUSA OT YIOJIOBHOM
OTBETCTBEHHOCTHU C HABHAYEHUEM CYJIEBHOT'O
HITPADA

OenepanbibiM 3akoHoM oT 03.07.2016 1. Ne 323-d3 «O BHeceHuU
u3MeHeHuil B YronoBHbIH Komekc Poccuiickoit ®enepaiiii U YTONOBHO-
npoleccyalbHblil kogeke Poccuiickoit denepaiivy Mo BOIpocaM COBEPLICH-
CTBOBaHUs OCHOBAaHHUI M MOPSIIKA OCBOOOXK/ICHUS OT YrOJIOBHOH OTBETCTBCH-
HOCTH» B YKa3aHHBIC aKTHl BBEJICHBI JOMOJHUTEIBHBIC HOPMBI (CT. 76.2,
. 15.2 YK PO, cr. 25.1, to1. 51.1 VIIK PO).

I'mapa 11 YK P® nononHunacek emie oIHIM OCHOBAaHHEM OCBOOOXKIe-
HUS OT YTOJIOBHON OTBETCTBEHHOCTH — B CBS3U C HA3HAYCHUEM CYIEOHOTO
mrpada (ct. 76.2 VK P®). B cooTBeTCTBUY C JaHHOW HOBEIUTOW YCIOBUSIMU
ec MPUMECHEHUS SBJISIOTCS: COBEPIIICHHUE MPECTYIUICHUS BIEPBBIC, OHO JOJIK-
HO OTHOCUTHCS K KATETOPHU HEOONBION WA CPEAHEH TSDKECTH, JIUIIO, CO-
BEpIIUBIICE MPECTYILICHUE, TOJDKHO BO3MECTHTH YIIEpO FIH HHBIM 00pa3oM
3aryaInTh IPUYNHCHHBIHN MPECTYIUICHUEM BpEI.

[ousTHE «CcymeOHBIN TITpady SBISETCS HOBBIM TOJBKO JUIS YTOJOB-
HOT'O 3aKOHA, B TO BpeMs KaK POCCHICKOMY 3aKOHO/IATEIIHCTBY OHO YK€ OBLIO
u3BecTtHO. B wactHocTH, oHO ucnonezyercs B AIIK PO, TTIK P®, KAC PO.
B cBsI3U ¢ 3THM, MOKHO OTMETHUTB, YTO OH UMEET MPOIIECCYATHHYIO TPUPOTY.
Creruduka IMEHHO YTOJIOBHO-IIPABOBOTO Cy/IcOHOTO mTpada pacKphIBacTCs
B ctathe 104.4 YK P®. Oanako B YK PCOCP 1960 roaa cymiectBoBaia cta-
Ths 50.1, KOTOpast 3aKpervisia BOSMOKHOCTh OCBOOOXKICHUS OT YrOJOBHOM
OTBETCTBEHHOCTH C MPHBJICYCHUEM K aJIMUHHUCTPATUBHON OTBETCTBEHHOCTH.
[ITpad ObLT OHUM W3 BUIOB B3BICKAHUS U MPUMEHSIICS Yallle IPYrHX.

CrouT ynoMsHyTb O TOM, YTO 3aKOHOAATeNb MOMECTHN riaBy 15.2
«CyneOnsrii mrpad» B pasnen VI «VHble Mepbl yroloBHO-IIPABOBOTO Xapak-
Tepay HapsIAy C MPUHYIUTEIEHBIMI MEpaMH YTOJIOBHO-TIPABOBOTO XapaKTepa
(rmaBa 15 YK P®) u xonduckauuei umymecrsa (rasa 15.1 YK P®). Mox-
HO OTMETUTH HEKYIO CXOXKECTh CyAeOHOro mrpada co mrpadhoM Kak BUIOM
HaKa3aHWsI U KOH(pUCKarueld umyiectsa. OYEBUIHO, UTO BCE MMEPEUHCIICH-
HBIC YTOJIOBHO-TIPABOBBIC SBIICHUS MPEYCMATPUBAIOT JICHEXKHOE B3BICKAHHE.
Ho, HECOMHEHHO, Y HUX €CTh U IPHHITUITHAILHBIC OTJIHMYHS B YACTH TOTO, YTO
mrpad U KoH(UCKAIMA UMYNIECTBA HE OTPAHHYMBAIOTCS JIMIIL YKA3aHHOM
Mepoii. Bompock! BEI3BIBACT M HAUMEHOBaHHE ITpada «CyAcOHBIMY, BEIb B
YIOJIOBHOM TIpaBe MITpad He MOXKET OBITH HECY/IEOHBIM.
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O. C. PAJIEEBA
MBaHOBCKUI TOCYIapCTBEHHBIN YHUBEPCUTET

CYBBEKT ®AJIBCUDPUKALINU TOKA3ATEJIBCTB
IO I'PAXKKIJAHCKOMY JAEJY

Uccnenosanue COJIepKaAHUS 00IIIECTBEHHBIX OTHOILICHUH,
MOCTABJICHHBIX IOJI YrOJOBHO-NpaBoByI0 oxpaHy 4. 1 ct. 303 YK PO, u
JUCNIO3UIMA JTAHHOHW HOPMBI TIPUBOAWT K BBIBOAY, YTO COBEPIIUTH
(anbCcUpUKAIMIO JTOKA3aTEIBCTB O TPAKIAHCKOMY eIy MOXET JIUIIb
CHeUUaNbHBI CyOBEKT, TO €CTh JIHMIO, KOTOpOEe Hapsay ¢ OOIMMHU
NpU3HAKaMU CYOBEKTa TIPECTYIUIeHHS 0o0JialaeT JOIOIHHUTEIbHBIMHU,
MIPEyCMOTPEHHBIMHU 3aKOHOM IIPH3HAKaAMH.

danbcudukanys 10Ka3aTeIbCTB MO IPAKIAHCKOMY JIENTy HE MOXET
ObITh coBeplIeHa OOIIMM CYOBEKTOM, IIOCKOIBKY TIPENCTABIATh CYRY
JIOKa3aTeNbCTBa MOXKET TOJNBKO JIMIO, BKIFOYEHHOE B CUCTEMY OTHOIICHHH
M0 OCYIIECTBJICHUIO NPaBOCYIHs, HAJAEIEHHOE TaKHM CIEeNUPHIECKUMHU
CBOMCTBOM KaK OOSI3aHHOCTH MPEACTAaBIATH Cyqy A00pOKauecTBEHHBIE
JIOKA3aTeNbCTBa 10 IPaXKJAHCKOMY JEIY.

HUcxonst uz coneprkanust aucnosunmu 4. 1 cr. 303 YK PO cyosexTom
(anbcuuKanuy 10Ka3aTeIbCTB 110 TPaXIAHCKOMY JIeNly BBICTYNAeT JIUIIO,
y4JacTBYyIOIllee B Jele, WIN ero mpeacTraBuTens. B orouuue or u. 2 cr. 303
YK P®, B u. 1 ct. 303 YK P® orcyrcTByeT nepeuncieHue KOHKPETHBIX
YYaCTHHKOB TPOIECCa, SBISIOMMXCS CyObEKTaMH JIAHHOTO TMPECTYIUICHHS.
OHHM ompeneNeHbl B TpaXJIaHCKO — IIPOIECCyallbHOM | apOUTpaskHO —
MpoleccyaqbHOM 3aKoHoAaTenbCTBE PD.

B Teopun B kauecTBe KpUTEpHUSI OTHECEHUS YUaCTHHKOB TIpoliecca K
JIMIAM, YYacTBYIOIIMM B JIeJIe, CIIPaBEIMBO YKa3bIBAIOT Ha HAJIMYKE Y ITHUX
JIUI IOPUANYECKOTO MHTEpeca WIIM IOPUAMYECKO 3aMHTEpPECOBAHHOCTH B
UCXOJIe JIe1a, MaTepPHAIBEHOTO MITH TIPOLIECCYaIbHOTO.

Kpyr cyObekToB npectymienus, npexycMorpentoro 4. 1 ct. 303 YK
P®, 3HaunTenpbHO yKe, YeM Kpyr JIMI, YYacTBYIOIIMX B JeJe,
OIIPEAEIEHHBIH TpaXXJaHCKUM IIPOIECCYabHBIM 3aKOHOAATEIHLCTBOM I10
NPU3HAKy HaJIW4Ms IOPWAWYECKOro HWHTEpeca WIM  FOPHIMYECKON
3aMHTEPECOBAaHHOCTH B Jiene. M3 Bcex BhINIEyKa3aHHBIX JIUII, YYaCTBYIOIIHX
B Jlee, cyObeKTaMH MpecTyIuleHus, npeaycMorpenHoro 4. 1 cr. 303 YK
P®, 6e3ycinoBHO, MOTYT OBITH TOIBKO (PU3MUYECKUE JIUIIA.
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10. 1. LIbIBUHA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

HAKA3AHMSI, HE CBSI3AHHBIE C U30JISILIUEN JIMIIA
OT OBIIECTBA, KAK CPEJICTBO ITIPOTUBOJIEVCTBUSI
KOPPYIIIIMOHHBIM NPECTYIIVIEHUAM

B Hacrosmee Bpems HaOmojaercd TyMaHH3alUs YrOJIOBHO-
MIPaBOBOW NMONUTHKH B chepe 00opbObI ¢ Koppynuuei. Cyabl B OONBIIMHCTBE
Clly4aeB Ha3HAYAIOT HAKa3aHUs, HE CBSI3aHHbIE C U30JIALMEN OT o0LecTBa.

[MonuTHka Takoro poja JaeT BO3ZMOXXHOCTh NPUMEHUTH CAHKLHUH K
JIMIAM, COBEPIIMBIIMM IPECTYIUIEHUs] KOPPYILMOHHOW HamNpaBlIEHHOCTH,
SIBJISIFOIIIMECS] a/IeKBATHOW 3aMEHOH JIMIIICHUIO CBOOO/BI B COOTBETCTBHU C
0O0IIECTBEHHOW OITaCHOCTBIO JESTHUSI 1 JINYHOCTHI0 BUHOBHOTO.

B cyneOHOI mpakTHKe IIMPOKO peaju3yercsi HazHadeHue mrpada
KaK OCHOBHOT'O BHJIa HaKa3aHMs 3a KOPPYNIHOHHbBIE MpecTymienus. OqHa-
KO MOXXHO BBLICNIUTH pasHble KaTerOPUU «KOPPYMIMOHEPOB», COOTBETCT-
BEHHO CaHKIMU JIOJDKHBI MPUMEHSATHCS B 3aBUCUMOCTH OT TOT'O, JIUIIEHUS
KaKoro XapaxTepa IPUHECYT BHHOBHOMY HaumOOJBIINE «HEYI00CTBa» H
OKa)XyT HauOoJIbIlIee IPEBEHTUBHOE BO3EHCTBHE.

Ha nam B3rsiz, ucripaButebHbIe paboThl Oojiee MPearnoYTHTEbHBI
K Ha3HAYEHUIO B OTHOUICHUH JIML, pa3Mep B3SITKH/MO/IKYIIa KOTOPBIX AOCTa-
TOYHO BEJHK, IIOCKOJIBKY IITpad B 3TOM CIydae MOXKET BHI3BaTh MPOTHBO-
TIOJIO’KHBIH MCIIPABJICHHUIO Pe3yIbTaT — PEeUUANB. A 1yl YNHOBHUKOB HHU30-
BOrO YpOBHS IUTpad mnpejacTaBisieTcs Oojiee CypOBBIM HaKa3aHHUEM BBHIY
CJIOKHOCTH BBITIIATHI OOJIBIINX CYMM.

C BBezieHHEM KpaTHBIX ITPadoB CTadM HAONIOAATHCS HECOOTBETCT-
BHUSI MEXIY OOLIECTBEHHON OMACHOCTBIO JAESHHUN W CTPOTOCTHIO CAaHKIMH 3a
UX COBEpLICHUE, a TAKKE MEXKITY CAHKIMIMH CTaTeH, COlepKaliX pa3iind-
HBIE COCTaBBI KOPPYILHOHHBIX MPECTYIUIEHWH. B CBs3nM ¢ 3THM craBUTCS
TI0/T BOIIPOC BO3MOXKHOCTH KaK OOIIeH, TaK ¥ YaCTHOW NPEBEHIMU YT OJIOB-
HOT'O 3aKOHA B OTHOIICHUH TaKHX JIESTHUH.

Ha namr B3risn, HeoOXoaMMoO Takke aopaboTraTh HOPMBI O KOH(H-
ckarmu umymectsa. Ona Obuta 061 Oonee 3¢pdexTHBHA MPHU TPUMEHEHUH B
OTHOLIEHHH BCEr0 UMYIIECTBA OCYXIEHHOIO, a HE TOJIBKO IOIY4YE€HHOIO B
pe3ynbTaTe COBEpIIEHUs] KOPPYIIIMOHHOTO MPECTYIUICHNUSI.

Kpome Toro, Mo>xHo, Ha Hall B3IV, PacCMOTPETh BOIPOC O IIO-
KM3HEHHOM JIMILICHUH TIpaBa 3aHUMATh OINpeJIeJICHHbIE JOMKHOCTH U 3aHHU-
MaThCsl ONPEJETICHHON JIeITebHOCTHI0 B OTHOIIEGHWH JIUIl, BHHOBHBIX B
COBEpIIEHUH KOPPYILIMOHHBIX MPECTYIUICHHH, U1l Hanboee MOJIHOro J10c-
THOKEHHS 1IeJIel YTOJIOBHOT'O HaKa3aHMsl.
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Cekuus
«YT'OJIOBHBIH ITPOL[ECC H KPHUMHHAJTHCTHKA»

T.T. BEA3MXEB
WBaHoBCcKUil rocy1apCTBEHHBIA YHUBEPCUTET

O HEKOTOPBIX TAKTUYECKHUX CPEJACTBAX PACKPbITHUA
N PACCJIEJOBAHUA INTPECTYIIVIEHUU

CrienpanucraM HM3BECTHO, YTO YCIIEHIHOMY PAacKpBITHIO M pac-
CJIE/IOBAHUIO MPECTYIUIEHNI CIIOCOOCTBYET CBOeBpeMeHHOe U 3((heKTHB-
HOE MPUMEHEHHs] TeXHUKO-KPUMHHAIIUCTHYECKHX CPE/ICTB, TAKTUYECKHX
MIPUEMOB U CIIOCOOOB, UCIIONB3YEMBIX U B XOJ€ ONEPaTHBHO-PO3BICKHBIX
MEpONPUATHH, ¥ TIPH TPOU3BOACTBE CIIEACTBEHHBIX NEHCTBUHA Ha BCEX
JTarax paccieoBaHus YTOJIOBHOI'O Jiefa.

B. II. JIaBpoB 00OCHOBaHHO OTMEYAET, YTO HCIIOJIB30BAHHE HAYY-
HO-TEXHHUYECKHX METO/IOB U CPEJCTB B PACKPBITHU M PaccieqOBaHHUHU Ipe-
CTYIJICHUH TpencTaBiIsieT co00i OJHO M3 OCHOBHBIX HAIpaBICHHUH Jes-
TENIFHOCTH TMPAaBOOXPAaHHUTENBHBIX OpPraHOB (Hapsgy C ONepaTHBHO-
PO3BICKHOH JEITENBHOCTHIO), CIIOCOOCTBYIOIIHUX (POPMHUPOBAHUIO COJIEpHKA-
TENIHOM 1 yCTOMYMBOM JIOKa3aTEeIbCTBEHHON 0a3bl MO YTOJIOBHBIM JieNIaM.
B ocHOBe KoMIIIEKCa METOIMYECKUX U TAKTHYECKHX CPENCTB paccliieioBa-
HUS npecTymieHnH, koHkperusupyer C. FO. XKypasies, jexar 000CHOBaH-
HBIE CMEUUATNCTAMU KPUMUHAJIUCTHYECKUE KITaCCH(DUKAIIMK U XapaKTepH-
cTuky npectynHo# aesitensHocTH. C. A. CynelimanoBa oOpaiiaer BHUMa-
HHE Ha TO, YTO TAKTUKO-KPUMHHAINCTUYECKHE CPEICTBA U METOIBI CIIE/CT-
BEHHBIX JICHCTBUI B OTHOLIEHWHM HECOBEPIICHHOJIETHUX 00JIaaloT coOCT-
BeHHOW crnenn¢ukoid. OHM TOApPa3yMEBAIOT 3HAHWE OCHOB BO3PACTHOM
TICUXOJIOTHH U TIeAaroruku. Vcnonb3oBaHne AaHHBIX CPEICTB M METOJ/IOB
TpeOyeT cTpororo coONroIeHus 3aKOHOB Poccuiickoit denepanuu u Mex-
JTyHapOJIHBIX KOHBEHIIHH.

TakTH4eckre cpercTBa PacKphITUs M paccieOBaHUN MpecTyruie-
HUA MHOroOOpas3Hbl, KaK W CUTyalldHd COBEPLICHUS MPECTYIUICHWH, I
paspelieHnst KOTOPhIX 3TH CPEACTBA IpeJHa3HauYeHbl. Teopusi U NMpaKkTHKa
OpraHM3alMM PACKPBITHS W PacClielOBaHU NPECTYIUIEHUH POXKAAIOT HO-
BbI€ TAaKTHYECKHE MPHUEMBI, 00YCIIOBJICHHBIE PA3BUTHEM HAYKH M TEXHHKH.
Tax, noBunkoit 2015 roga cran MK-gmyopecteHTHBIH JakTHIIOCKOIHYe-
ckuil nopomok. K. B. fIpmak, ananu3upyss HHHOBAaIlMOHHbIE HaNpaBJICHU
pa3BUTHSl KPUMHUHAJIMCTHYECKUX CPEACTB M METO/IOB, OTMEYaeT, YTo HC-
TIOJIb30BaHNE COBPEMEHHBIX TEXHOJIOTHH TPH MPOM3BOJICTBE CYAEOHBIX
9KCIIEPTU3 Ha COBPEMEHHOM J3Tarle Pa3sBUTHS SIBJISIETCS MOIIHEHIIINM WHCT-
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PYMCHTApUEM B PYKaxX SKCHEPTOB JId JOCTHIKCHUA TEX uenef/i, KOTOpPLIC
nepea HUMHU CTOST.

H. A. BETIOTOBA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

MMPOBJIEMbBI IPUMEHEHUA TOMAIIIHEI'O APECTA
KAK MEPBI IPECEYEHUA

B Hamem uccnenoBaHnM paccMaTpUBAIOTCS POOJIEMbI IPUMEHEHUS
JIOMAIITHETr0 apecTa Kak Mephl IpeceueHusl. FICToOuHNKaMu aHaji3a Ciryxar:
VYronoBHo-npolLeccyanbHblil Kofeke Poccuiickoit  ®enepanuu, HaydHble
TPYZB! YYEHBIX NTPABOBEJIOB, IOCTAHOBIICHHS U OMpenesieHnst BepxoBHOro n
Kouncruryuonsnoro cynos Poccuiickoit denepanuu.

JlaHHas Tema sBIISETCS 0CO00 aKTyalbHOW B CBSI3U C MMEIOLIMMUCS
npobiieMaMy B NPUMEHEHHH JOMAITHEro apecrta Kak Mepbl IpecedeHHs.
Hampumep, omHON U3 Takux mpoOJieM sIBJISI€TCS TO, YTO JIOMAIIHUHA apecT,
JIOJDKEH, HO HE CTAHOBHTCS HAJEKHOW aIbTEPHATHBOHW 3aKIIOUCHHUIO I10]1
crpaxy. [Ipn mpuMmeHeHHH STOH Mepbl NpecedeHus, CYMIECTBYIOT TaKHe
TPYIHOCTH KakK: HEMoJiaJKu B padOTe 3JIEKTPOHHBIX OpacieToB; npobiema-
TUYHOCTB JIOCTABKH JIUI] HAXOJSIIUXCS 1O JOMAIIHUM apecToM Uil yda-
CTHSl B CIIEJICTBEHHBIX JEHCTBUSX; CIIOXXHOCTh OOECHEUeHHUS! NMPOAYKTaAMHU
MIUTAHHUST OJMHOKHX JIUI, KOTOPBIM 3alpenieHo MOKUAATh CBOE JKHJIOE MO-
MEIleHuE, U JIp.

JlpyruM npuMepoM MOXKHO CUHTATh TO, YTO JIO CUX IIOp HE YTBEp-
KJIeH HOPMAaTHBHBIH aKT, ONPENENSIOMNA MOPSIJ0K OCYIIECTBIECHHS KOH-
TPOJISl 32 HAaXOXKAECHHEM I10JI03PEBAEMOr0 MM OOBHHSIEMOTO B MECTE HC-
TIOJTHEHHMST MEPHI TIPECEUEHHs B BUJIE JIOMAIITHET'O apecTa 1 3a COOJI0IEHHEM
MM HAJIOKEHHBIX CY/IOM 3aIlPETOB M OTpPaHUYEHHH.

HecMotpst Ha moctaTouHo MOApoOHOE 3akperuieHre Hopmamu YIIK
P® ocHoBanuii 1 mopsiKka M30paHUst MEpBl IPECEUSHUS, B BUJIE IOMAIITHETO
apecra, 3Ta Mepa IpecevyeHHs] BCe €elle SBISIETCS TPYAHO NPUMEHUMON ISt
n30paHus B OTHOLIEHHUH T10JI03pEBaeMbIX (OOBHHIEMBIX), BBUAY OTCYTCTBHS
YETKO MPOIMCAHHOTO B 3aKOHE TOPsI/IKa U MEXaHU3Ma €TI0 NCTIOIHEHHSL.

JlaHHas Mepa mpeceueHusl JIOJDKHA CTaTh NMPAKTUUECKOH ajibTepHa-
TUBOHM 3aKJIIOUEHHUIO MO CTPaXKy, KOTopas, B CBOIO Ouepeab M 3a4acrylo,
npuMeHsieTcs: 0e3 HaIM4usl OCTaTOYHBIX OCHOBAHHH.
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A. A.TPY3JIEBA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

JBOMHOM MPOLIECCYAJIBHBINA CTATYC JIMIA
3AKJIFOUYMBIIETO JOCYJEBHOE COTI'JIAIIEHUE
O COTPYJJHUYECTBE

C momenrta BBeaeHus B YIIK P® rnaser 40.1 VIIK PO B HayuHol
cpelie AUCKYTUPYIOTCS MHOTHME TOJIOKEHUS, KacarolllUecs 3aKJIIOYeHUs U
WCIIONIb30BaHMs J10Cy1eOHOrO COTJIAIIEHHs! O COTpyAHHYecTBe. B wacTHO-
CTH, B TOCJIEZHEE BpeMs BCe OOIbIIIE BOIIPOCOB BHI3BIBAET MPOLECCYaTbHBIN
CTaTycC JIMIA, 3aKJIIOYMBILETO COTJIAIIEHHE O COTPYIHUYECTBE U JAIOIIErO
MOKa3aHMA B OTHOIIEHUH €T0 COYYaCTHUKOB.

Tak, Koncturyuuonnsiii Cyn P® B cBoem IlocranoBnenuu ot 20
ntorst 2016 r. Ne 17-I1 ykazan, uTo JaHHOE JIMIIO HE SIBJISAETCS MOACYAUMBIM
(0OBHHSIEMBIM) IO OCHOBHOMY YTOJIOBHOMY Jieiy. B To ke Bpemst oOBHHsIe-
MBI IO BBIJICJICHHOMY YI'OJIOBHOMY JI€TY, KOTOPBHIH B CHIIy JOCYJIeOHOTO
COTJIallIeHUs] O COTPYAHMYECTBE 0053aH COOOIIATh M300JMYAIOIIUE CBEJIe-
HUS O JPYTUX COYYAaCTHHKAX, SBJISSACH CBUAETENIEM 110 OCHOBHOMY yrOJOB-
HOMY JIeNy.

Ha takoe nu1io mpu ero gonpoce B OTHOUIEHUU IPYTUX COY4YaCTHH-
KOB He pacnpoctpasstorcs ctatb YK PD 00 yromoBHOW OTBETCTBEHHOCTH
3a OTKa3 OT Jaud MOKa3aHWH WU 3aBEIOMO JIOKHBIE MOKa3aHus. JlaHHOe
JIUIO MPEeIyNpeRAaeTCs O MOCIeACTBUSIX HApYIIEHUS MpH Jaue MOoKa3aHUH
JIOCYZeOHOTO COTJIalleH s O COTPYIHUYIECTBE.

ITo muenuto KoncruryimonHoro Cyna P®, denepansHoMy 3akoHO-
JnaTtento HamuexxuT — BHecTH B YIIK P® coorBeTcTBYrOmME M3MEHEHUS,
Kacarolyecst y9acTusi OOBUHAEMOTr'O 110 YrOJIOBHOMY JIENY, BBIICIIEHHOMY B
OT/IEIFHOE TPOU3BOJICTBO B CBSI3M C 3aKIIIOYEHHEM J0CYAE€OHOrO corarie-
HUSL O COTPYJIHHYECTBE, TJ€ OH IPHOOpETaeT IBOWHON NpolecCyaIbHBINR
CTaTyc, HO HE MOXKET OBITh IIPUBJIEYEH K YTOJIOBHOM OTBETCTBEHHOCTH Kak
CBUJIETEIb.
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E. B. MAKCUMOBA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

MEXJIYHAPOJHOE ITPABOBOE COTPYJHUYECTBO
B COEPE YI'OJIOBHOT'O CYJAOITPOU3BOJACTBA

MexyHapoJHOE COTPYAHHUYECTBO B Cepe YTOJOBHOTO CYAONPOU3-
BOJICTBA — 3TO OCHOBaHHAasl Ha YTrOJOBHOM U YrOJOBHO-IIPOLECCYaIEHOM
3aKoHofAaTenbcTBe PO, MexxayHapoaHbIX Jorosopax PD u akrax MexayHa-
pOAHOrO MpaBa eIMHOBpEeMEHHas (pa3oBas) WIIM JIOCTATOYHO MPOJIOIDKH-
TenbHas 1O  BPEMEHHM  COBMECTHAas  COIJVIACOBAHHAs  yroOJOBHO-
IpoleccyaiabHas IeSTeIbHOCTh OPTaHOB J03HAHMSA, CleN0BaTeNel, IPOKy-
POpOB, CymoB o0mmIeH ropucaukimu Poccuiickoit deepanuu U COOTBETCT-
BYIOLIETO HMHOCTPAHHOTO TOCY/AapcTBa (COOTBETCTBYIOIIMX HHOCTPAHHBIX
TOCYZapCTB) BO UMsI JOCTIDKEHHUSI MX OOIMX Heneil u 3axad mo Ooppde ¢
HallMOHAJIBHBIMH, MEXIYHApOIHBIMH, TPAaHCHAIMOHAIBHBIMH IIPECTYILIe-
HUSMHU.

OpraHu3anmo MEXIyHAPOJHOTO COTPY/AHUYECTBA B chepe yroioB-
HOT'O CYJONpPOU3BOJACTBA OCYILECTBIIAIOT LIEHTPAIbHBIE KOMIIETEHTHBIE Op-
TaHbl IOCTHIMN CYBEPEHHBIX TOCYJapCcTB, EPEUeHb KOTOPBIX 3aKpeIvieH B
VIIK PO.

CTouT OTMETUTH, YTO Ha CETOJHSIIHUKA JEHb CYIIECTBYET KpoMme
BBIIIETIEPEYUCICHHBIX OPraHoB OONBIIOE KOJMYECTBO HOBBIX MEXyHapOI-
HBIX OpraHM3alNi, HaJIeJIeHHbBIX B TOW WJIM HHON CTEIEHH MOJTHOMOYHSIMHU B
cepe yroioBHOTO CyJI0NpPOU3BOICTBA.

JIIs TIOJTHOIIEHHOTO MEXIYHapOJHOTO COTpyAHHYecTBa B cdepe
YTOJIOBHOTO CYIOIPOH3BOJCTBAa HeoOXxoaumo BkitounTth B YIIK B mepeueHs
KOMITETEHTHBIX OPTaHOB MEXIyHapOJHbIE OPraHU3aIlIH.

IIpaBoBasi periaMeHTanusi HHCTUTYTa MEXAYHAPOJHOIO COTPYIHH-
YecTBa B chepe YroJIOBHOTO CYIOIPOM3BOCTBA SIBISETCS TEM OIPEACIISIO-
muM (aKTOpOM, KOTOPBIA CIIYXKUT OJHUM M3 0a30BBIX KPUTEPHEB OLIEHKH
3¢ PEKTUBHOCTH IMPAaKTHYECKOH peanu3anuy JaHHOro mporecca. OpHako
3aKOHOJATEIbHOE 3aKPEIJIEeHHe JaHHOTO MHCTUTYyTa B poccuiickom YIIK
BBI3BIBACET PS5l BOIIPOCOB.

HopMbl HanmoHaTBHOTO, MEXHAIMOHAIBHOTO M MEXIYHAPOIHOTO
YTOJIOBHO-ITPOIIECCYAIFHOTO  3aKOHOB JIOJDKHBI  OBITH  C(hOpMYyNnHpOBaHEI
TaKUM 00pa3oM, 4TOObI MX NMPUMEHEHHE KOMIIETEHTHBIMHA OpTaHaMH FOCTH-
UM B3aUMOJEHUCTBYIOIINX TOCYAApPCTB B LIENSIX YCTAHOBJIEHUS IO yrOJOB-
HOMY ey OObEKTHBHOW MCTHHBI OCYIIECTBIISUIOCH C HaMMEHBIIEH 3aTpa-
TOW CHUJI, CPE/ICTB ¥ BPEMEHU.
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E. H. MOPO30B
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

INPUMHUPEHUE KAK CIIOCOB PA3PEHIEHUSA
YI'OJIOBHO-ITPABOBBIX KOH®JIMKTOB

[IpaBoBbIe peOpMEBI MOCIIEIHETO BPEMEHN HaIPaBJIEHb! Ha CO3/1aHue
B Poccun yromoBHOro Cymonpou3BOJCTBAa OXpaHUTENBHOrO THHa. HoBBIN
MOAXOA K TPAaKTOBKE ITOCTAaBJICHHBIX IEpe/l OTEYECTBEHHBIM YTOJOBHBIM
CYJIOTIPOM3BOJICTBOM 3aJ[au U MPEJOCTABICHUE €r0 y4aCTHUKAM rapaHTHH
3aIUTHI IIPaB M 3aKOHHBIX MHTEPECOB YKa3bIBAIOT HA JIMOEpAIN3aIMIO Yro-
JIOBHO-TIPOLIECCYANIbHOM AesiTeabHOCTH. OJHAKO HEJIb3sl HE YUUTHIBATh, YTO
MIPECTYITHOCTh B CTPaHE HAXOJHUTCS Ha JIOCTATOYHO BHICOKOM YPOBHE.

ITomTHOCTBIO NCKOPEHUTH MPECTYMHOCTE HEBO3MOXKHO, TJIaBHAs 3aJa-
Ya - y/iepKaTh ee Ha COIMAIBHO TEPIUMOM ypoBHe. [IpakTrka rnokasbiBaer,
YTO TPAJAULMOHHBIE METOMbI, & UMEHHO YrOJOBHOE INpEciefOBaHUe, yro-
JIOBHAsl OTBETCTBEHHOCTh M HAKa3aHUE, HE BCET/Ia CIPABIISIIOTCS C PEIIeHU-
eM 3Toi 3amaun. [IpuBiedyeHre K yroloBHOW OTBETCTBEHHOCTH HE BO BCEX
crydasix sBisercss 3(QQEKTUBHBIM CIIOCOOOM paspenieHus YrojloBHO-
MIPaBOBOr0 KOH(JIMKTa M BO3JEHCTBHS HAa COCTOSHHE IIPECTYITHOCTH B IIe-
oM. Mecra JuieHnst CBOOOABI, TZle CONEPXAaTcsl JIMNA, OCYXICHHBIE 3a
HEe3HAYHUTEJIbHbIE TPECTYIUIEHHs, He CIIOCOOCTBYIOT HCIIPABIICHUIO IIpe-
CTYIHUKOB, NPEAYIPEXKAECHUIO MPECTYIHOCTH, 2 BO MHOTOM IOPOXKAAIOT
PELMINBHYIO IPecTynHOCTb. OCyXIEHHbIE, CoAepKalluecsl B MecTax Jiu-
LIEHHUs1 CBOOOJIBI, YTPAuMBAIOT CIIOCOOHOCTh K COIMANBHOM ajanTalud, K
KM3HU B HOPMAJILHOM OOIIECTBE B CBSI3U C OTCYTCTBHEM peaOMIMTAIMOH-
HBIX TiporpamMM. OHU BHOBB COBEPIIAIOT NPECTYIUIEHHS B CBS3H C yTPaTOH
COLIMAJIBHBIX CBS3EH, HEMPHCIIOCOOIEHHOCTHIO K )KU3HHU Ha CBOOO/IE, OTCYT-
CTBHEM BO3MOXHOCTH YCTPOUTHCS Ha paboTy

WHCTUTYT NpUMUpEHUsT C MOTEPHEBIIMM SBISIETCS allbTEPHATHBON
yrojoBHOMY npecienoBaHuio. OH TO3BOJSIET PEIIUTh MHOTHE IMTPOOIEMBI
COBPEMEHHOI'0 YTOJIOBHOI'O Tpolecca. Hampumep, oH crocoOCTBYeT ero
YCKOPEHHUIO M YHPOIIEHHIO, MO3BOJISAET CHU3UTh HArpy3Ky Ha YTOJIOBHYIO
IOCTUIMIO, MAaKCUMAaJIbHO OBICTPO BOCCTAHOBUTH IPaBa MOTEPIIEBILETO.

[Tonaraem, 4to Ha3pena HEOOXOAMMOCTH BHEIPEHUS] BOCCTAHOBH-
TENILHBIX TEXHOJOTUH (B YaCTHOCTH, MEIHUAINN) B POCCHICKOE CYIOMPOH3-
BOJICTBO IO YTOJIOBHBIM J€JaM, KOTOpPbI€ MO3BOJAT NPEOO0IETh BpEAHBIE
MOCTIECTBYS HApYIIEHUS YroJIOBHOIO 3aKOHA BHE PaMOK YrOJOBHOW pe-
MIPECCUMU.
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A. C. OIHIIOB
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

MEPBI YT'OJIOBHO-ITPOLIHECCYAJIBHOT'O ITPUHYXXJIEHUSA
B KOHTEKCTE 3AIIUATHI ITPAB 1 CBOBO/] YEJIOBEKA

B ycnoBmsix pocra KoIMYecTBa 3aperucTpUpOBAHHBIX MpeECTyILIe-
HUM, YBEIIMYCHUS YHCIa YMBINUICHHBIX W COBEPIICHHBIX B COYYACTHH, a
TaKKe IOSIBJICHUSI HOBBIX, BCe 00Jiee IUHUYHBIX U M3OIIPEHHBIX, MPECTYII-
HBIX JIeTHUH 3(QQEeKTUBHAS OpraHU3allis YTOJIOBHOTO ITPECIICA0BAHUS BO3-
MOXXHa JIMIIb NIPY HAJIMYUU B apceHalle PaBOOXPAHUTENBHBIX OPraHOB Mep
rOCYIapCTBEHHOT'O MPUHYKJICHHUSI.

Hcxons U3 KOHCTUTYIIMOHHOTO TIOJIOKEHUS O IPUOPUTETHOCTH TIpaB
u cBOOOJ YeroBeKa, OCTAHOBHMMCS Ha HEKOTOPBIX MpobiieMax MpUMEHEHUs
Mep YTOJIOBHO-TIPOLIECCYAIILHOTO MTPUHYKICHUSI.

B Teopun npaBa cymecTByeT HECKOJIBKO TOUEK 3PEHUS] OTHOCUTEIb-
HO CYIIHOCTH MEp YrOJIOBHO-NIPOLIECCYaJIbHOTO MpUHYXAeHus. [1o MHeHUIO
0. D. Jleiict, IpUHYXICHHUE UMEET MECTO OBITh TaM, TJe 00S3aHHOCTH HO-
CST NPaBOOTPAHNUYUTENBHBINA XapaKkTep, HE3aBUCUMO OT TOT0, I00OPOBOJIBHO
WM HEZ0OPOBOJIEHO JIMIO BBIIOIHSET Takue 00s3aHHOCTH. C TOYKH 3peHUs
. JI. TlerpyxuHa, NPUHYXXAEHHUS HET, €CIU OOS3aHHOCTH BBIITOJIHIIOTCS
JI0OpOBOJIBHO. B CBsI3M ¢ 3THM Ba)KHO pa3o0paThesi ¢ MMPABOBOM MPUPOIOH
Mep YroJIOBHO-TIPOLIECCYAIbHOTO MPHUHYXIeHNs. Ha Hamn B3rusia, eciu Te
WIN WHBIE IEMCTBHS 3aTparkuBaloT MPaBOBOM CTATYC YEIOBEKa WM Tpax/a-
HUHA ¥ HAlpaBJICHbl HA €r0 OrpaHHUYEHHE ITOCPEICTBOM (PH3UUECKOTO WIIH
TICHXOJIOTMYECKOT 0 MPUHYXKJICHUS, TO TAKUE JICHCTBUS CIIeAyeT MPU3HaBaTh
MepaMH TPUHYX]CHHsI, HE3aBUCUMO OT OTHOIICHUS K HUM CyOBEKTa, K
KOTOPOMY OHU TIPUMECHSIFOTCS.

Eme omHo#t mpoOnemoil sBis€TCS KOJIMYECTBEHHBI COCTaB Mep
MIPOLIECCYaJbHOTO MPHUHYXKIeHUs. [IpencraBisercs, 4To CYyIIECTBYIOMINH
TepedeHb MEp YroJIOBHO-TIPOLIECCYaTbHOIO NPUHYKJICHUS TOpaszo Iupe
3asBJICHHOTO 3akoHOaaTeneM B paszjene 4 YIIK P®. On gomkeH ObITh pac-
IIMPEH 332 CYCT BKJIFOYCHHS B HETO TAKUX CJICJCTBEHHBIX ICHUCTBHM, IS
MIPOBEACHUS KOTOPBIX HEOOXOANMO BBIHECEHHE COOTBETCTBYIOLIETO MOCTa-
HOBJICHUSI WJIM OmpesieneHus. B momo0HbIX ciaydasx 3aKoHOAATeNs TpedyeT
OT cIle/ioBaTellsi IPOBEACHHS CIEICTBEHHBIX JEHCTBUI ake BOIIPEKH Ke-
JIAHWFO JIMI, BOBJICYCHHBIX B MX IPOU3BOJICTBO, B TOM YHCIIE ITyTEM IIPU-
MEHCHUsT (PU3MIECKOrO TPUHYXKICHUS (HAIPUMEpP, OCBHICTEIHCTBOBAHHE,
00BICK, BEIEMKA H JIP. ).
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10. B. POMAHOBA
WBaHoBCcKuUil rocy1apCTBEHHbIN YHUBEPCUTET

JAEATEJBHOCTB NPOKYPATYPBI IO 3AINUTE TPYJ1OBbIX
ITPAB I'PA’KJIAH B POCCUHA

OCHOBHBIM COLMAJIFHO-9KOHOMHUYECKHM TIPABOM YEIIOBEKa M IPaxk-
JlaHWHA SIBJISIETCS MPaBO Ha TpyHA. Peanmsyst cBoe mpaBo Ha Tpyx B 0e3-
OITAaCHBIX YCJIOBHSIX M 3a CIIPaBEIIMBOE BO3HATPaXKJIEHUE, YEJIOBEK obecrtie-
YHMBaeT JIOCTOWHBIE YCIIOBHUS JKU3HM ISl ceOsi M wieHOB cBoel ceMbu. [lo-
3TOMY OOecriedeHHe TPYIOBBIX IIPaB IpakAaH ObLJIO M OCTAETCS OJHUM U3
TIPUOPUTETHBIX HANPABIICHUH Ha/30pa OPraHoB MPOKypaTypsl PO.

[TpoxypopaMy HEOJHOKPAaTHO M MOBCEMECTHO BBISABIISIOTCS MHOIO-
YHCJIEHHBIE HAapYLIEHUs TPY/I0BOI'0 3aKOHOJATENBLCTBA CO CTOPOHKI paboTo-
nareneil. K unciy Hambosee pacrpoCTpaHEHHBIX HApYLIIEHHH OTHOCSTCS:
HeHaIexaniee oOpMIICHHE TPYJIOBBIX OTHOLIEHWH; HE3aKOHHOE NpUMe-
HEHUE TUCHUILTMHAPHBIX B3BICKaHH; HE3aKOHHOE NPUMEHEHHE Mep MaTe-
pHaJIbHON OTBETCTBEHHOCTH; HEOOOCHOBAHHBIE OTKa3 B MpHeMe Ha paboTy
1 yBOJbHEHHE; HECBOEBPEMEHHOCTD BBIIJIATHI 3apabOTHOM TUIATHl M MHOTHE
JpyrHe.

B mensx 3ammrel mpaB, cBOOOJ M 3aKOHHBIX MHTEPECOB TI'paKIaH
MIPOKypop Brpase B coorBeTcTBUH co cT. 45 I'TIK P® obpaturscst B cyx ¢
3asBieHUeM. J[aHHBIN BUJ NESTENLHOCTU SIBISETCS OJHUM M3 OCHOBHBIX B
apceHase MpoKypaTyphl 110 3aluTe npas rpaxaad. Ciaeayer OTMETUTb, YTO
0e3 3asBiEHHS IpakJaHWHA IMIPOKypaTypa paioHa JHIIeHa BO3MOXXHOCTH
00paTHUTHCS B CyA 3a 3alllUTON HApYIIEHHBIX MpaB. OJIHAKO MpeIbsBICHIEM
HCKOB JISSITEILHOCTh MPOKYPOPOB HE OTPaHUYNBAETCS.

D¢ dexTrBHONH Mepoil cTallo MpUBIEUYEHHE PYKOBOAWTENEW mpen-
NIPUATHN ¥ OpraHu3aluuii K aIMUHUCTPATHBHOW OTBETCTBEHHOCTH IO CT.CT.
5.27-5.34 KoAIl P®. HaubGonee pacnpocTpaHCHHOH (hopMoil MPOKypop-
CKOTI'0 pearnpoBaHusl Ha HapyIIEHHs TPYAOBOrO 3aKOHOJATEIbCTBA SIBIISIET-
Csl BHECCHHUE IPEACTABIICHNSI IPOKYPOPOM 00 yCTpaHEHWM HApyIIEHWH 3a-
KoHa. OHM BHOCSTCS KaK Ha OCHOBAHMM OOpalleHWH TpaskAaH, Tak W MO
pe3ynbTaTaM IpoBEPOK.

Takum 00pa3zoM, IPOKYpPOp UTPaeT TOCYNapCTBEHHO BaKHYIO W HC-
KIIFOUUTENFHYIO 110 00BbEMY MOJIHOMOYHH POJb IO 3aIIUTE TPYAOBBIX NpaB
rpaxaad. OnHako Heo0XomuMo nndGepeHIIMPOBAHHO ITOAXOAUTh K KaX-
JIOMY BBISIBIGHHOMY B XOJIE OCYLIECTBJICHHS IPOKYPOPCKOrO Haa3opa
HapyUIEHHIO TPYAOBOTO 3aKOHOJATENLCTBA. Ba)KHO NMPHUMEHSATH MEpHI,
TIO3BOJISIFOIME YCTPAHUTh NPUYUHBI U YCIOBUSL, CIIOCOOCTBOBABIIUE HApy-
LIEHHIO.
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C. M. CEPI'EEB
WBaHoBCcKuil rocy1apCTBEHHBIA YHUBEPCUTET

MEPHI 3AIIIUTHI CBUJAETEJIEA U IIOTEPIEBIINAX
B YI'OJIOBHOM CYAOITPOU3BOCTBE P®

B M0oéM uccienoBaHUM paccMaTpPUBAIOTCS MEPHI 3aIIUTHI CBHIETE-
JIell ¥ MOTepIEeBUIMX B YrolIOBHOM cynonpousBoactse PD. IIpasBoBoii oc-
HOBOW JaHHOrO Bompoca siBisercss PenepanbHelii 3akoH «O rocynapcr-
BEHHOW 3alWUTe IOTEPIEBIINX, CBUJETENEH M MHBIX YYaCTHUKOB YTOJOB-
Horo cyaponpousBoacTtBa» oT 20.08.2004 Ne 119-@3, a Tawke YronoBHO-
nporeccyaabHbli kogekc PO (u. 3 cr. 11, m. 21 u. 2 cr. 42, . 7 cT. 4
CT. 56).

[MpuBenéHHbIE HOPMATUBHBIE aKTHl YCTaHABIMBAIOT CHUCTEMY Mep
rOCYIapCTBEHHOH 3aIlIUTHI CBUJETEINEH, MMOTEpIEeBIINX U MHBIX YYaCTHHUKOB
YTOJIOBHOTO CYJONIPOM3BOACTBA, OIPEAEIAIOT OCHOBaHUS M TOPSJOK WX
MIPUMEHEHUSI.

CornacHo c1. 11 YIIK P® n 4. 1 cr. 16 @3 «O rocyaapcTBeHHOM
3alWUTe TOTEPIIEBIINX, CBUJETENEH U WHBIX YYAaCTHHKOB YTOJOBHOTO CY-
JIONIPOM3BOJICTBA» OCHOBAHMSIMH ISl IIPUMEHEHHST Mep 0€30MacHOCTH MO
OTHOIIEHHIO K MOTEPIIEBLINM, CBHIETENSIM M MHBIM YYaCTHHUKAM YTOJOB-
HOT'O CYZIONPOM3BOCTBA SIBJISIIOTCS IAHHBIE O HAIWYUY PEaIbHOW yrpo3bl
yOuiicTBa 3amuniaeMoro Jjuia, HaCHINs HaJl HUM, YHUYTOXXEHHS W I10-
BPEX/ICHUS €T0 UMYIIIECTBA B CBSI3U C COACHCTBUEM YTOJIOBHOMY CYAOIPO-
W3BOJICTBY.

OpHaKo cleayeT 3aMETHTh, YTO CYIECTBYET psia MpoOJieM, KOTOphIe
MIOKa HE PEUIeHbl POCCHUICKMM 3aKOHOJaTeNIbcTBOM. Hampumep, He Bcerna
co0JTI0/1aeTCsl IPUHIIMUIT 3aIUThl, @ IMEHHO: COXpaHEHUE B TallHE JaHHBIX O
JIMYHOCTH CBHJETEINS, MOTepIeBHIero. JpyruM npumepom sBIsieTCs Mpak-
THUYECKasl pobJeMa: 3alyrTa CBUJETENIeH CBOANTCS K AMN30ANYECKON JTHY-
HOM OXpaHe Ba)KHBIX CBHIETEJICH, a B OTHOIICHWH CBHJETENICH Haxos-
LIUXCS TIOJT CTpaXKel — K M30JISIMY OT OCHOBHOW MacChl OCYKIEHHBIX.

[IpakTvka NpUMEHEHWs Mep 3aIlUThl CBHUIETENBCTBYET O HECOBEp-
IIIEHCTBE 3aKOHOJIATENILCTBA, KOTOPOE PEryIHpyeT JaHHBIH MHCTUTYT. A BBI-
SIBJICHHBIE TIPOOJIEMBI TPEOYIOT COOTBETCTBYIOLIMX CIIOCOOOB YCTPaHEHUSL.
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E. A. CKBOPLIOBA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

HNCIIOJIb30BAHUE 3AK/TIOYEHUSA DKCIIEPTA B ITIPOIIECCE
JOKA3BIBAHUS 11O YT'OJIOBHBIM JEJAM

OnHUM W3 BHJIOB JIOKA3aTENLCTB, MPETyCMOTPCHHBIX YTrOJOBHO-
MIPOIIECCYaTbHBIM 3aKOHOM, SIBJIICTCS 3aKIIOUCHHUE DKCIEPTa, MOITYUICHHOE
MTOCPEICTBOM Ha3HAYCHUS ¥ TIPOU3BOJCTBA IKCIEPTU3LL. B CyIIHOCTH, OHO
MPEJCTaBIIAET COOON MUCHMEHHOE COOOIICHHE O XONIE M Pe3ynbTaTaX WC-
CJIEJIOBaHUS, MMPOBEJACHHOT'O CBEAYIIINM JIAIIOM Ha OCHOBAHUH CIEIAATBHBIX
3HaHWi. Vcrmonmp30BaHME 3aKJIIOUEHHsS JKCIEpTa, KaKk U JI000ro JIpyroro
JIOKa3aTeIbCTBA, B YTOJIOBHOM J€JIe BO3MOXKHO, €CITH OHO OTBEYaeT Tpedo-
BaHUSM OTHOCHUMOCTH, JOIIYCTHMOCTH U jmoctoBepHOCcTH (4.l cr. 88 YIIK
P®). Pemenne Bonpoca 00 OTHOCHMOCTH 3aKJIIOYEHHS HE BBI3HIBAET OOJIb-
IIMX 3aTPYIHCHUN — OHA OTPa)XKaeT €ro CBsI3b C 00CTOSTEIHCTBOM, IMOJJIC-
JKAIUM  JTOKa3bIBaHUIO. J[OMyCTUMOCTh, COTJIACHO MHEHHUIO HEKOTOPBIX
YYEHBIX, TOAPA3yMEBAaeT HE TOJNBKO COOTBETCTBHE CAMOW JKCIIEPTHU3BI U
3axmroueHus dKkcnepTa TpeboBanusM YIIK. OHHM BKITIOYAKOT CIOJ]a TAaKKe
00BEKTHBHOCTh, BCECTOPOHHOCTH M TONHOTY uccienoBanus. CoriacHoO
JIPYTO TOYKE 3PCHUs, MOICPKUBAEMON HAMU, JAHHBIC KaTErOpPUH OTHO-
CATCSI K JIOCTOBEPHOCTH HApSIy C JIOTUYHOCTBIO M 00OCHOBAHHOCTHIO WC-
CJICJIOBAHUS U MPEJICTABICHHBIX BHIBOJIOB.

Cpenu mpoIecCyaarcTOB TaKKe BEAYTCS JTUCKYCCHH OTHOCUTEIHHO
TOr0, MOXHO JIH CYUTAThH JIOCTOBEPHBIM M HCIOJIH30BATh B Ka4ECTBE JIOKA-
3aTeNbCTBA 3AKJIIOUCHUE JKCIIEPTA, COJICPIKAIICe BEPOSTHOCTHBIC BHIBOJIBI.
OHMA CYMTAIOT, YTO BEPOSTHOCTHOE 3aKITFOUCHHE JKCIEPTa MOXKET CTaTh
JIOKA3aTeIbCTBOM IO YTOJIOBHOMY feny. [Ipu 3ToM OHO OyIer uMerh opu-
SHTUPYIOIIEe, TAKTUICCKOE 3HAYCHUE, ONPENCIITh HANPABICHUE NalbHEH-
el eATeNFHOCTH. B TaHHOM ciTydae 3aKiIroueHHe OyIeT MCIOIb30BaThCs
B COBOKYIIHOCTH C JIPYTHMU JOKa3aTelIbCTBAMU. [IpecTaBisercs, 4ro s
HCTIOJIB30BaHUS 3aKITFOUCHUS KaK JIOKa3aTeLCTBA HEOOXOIUMO, YTOOBI CO-
JiepKaIuecs B HEM BBIBOJBI ObUTH KOHKPETHBIMU M OJHO3HAYHBIMH. Eciu
JKE 3aKJIFOYCHUE HOCHUT BEPOSITHOCTHBIA XapakTep, TO 3TO HapyIIaeT MPUH-
UM TPE3YMINIUH HEBUHOBHOCTH, IMOCKOJBKY TPEAIIONIOKEHHE HE MOXKET
BBICTYIIaTh B KauecCTBE JlOKa3aTenbcTBa. ClieAyeT OTMETUTh, YTO Ha IPaK-
THUKE TOXKE HET eJMHCTBA IO ATOMY BOMpOCY. B OMHUX ciydasx BEpOSTHO-
CTHBIC 3aKJTFOUCHUS MCIIONB3YIOTCS B KAUECTBE JIOKA3aTENILCTB, a CY/IbI CChI-
JIAIOTCS HA HUX B IPUTOBOPAX, B JIPYTUX — MOJOOHBIC 3aKITIOYCHUS OTBEp-
raroTcs. Bumumo, pemnaroniee 3HaYCHHE TMPH UCIOIB30BAaHUHM TAKOTO 3a-
KITIOYCHUS IMEET BHYTPCHHEE YOCIKICHHUE JIUIA, BEAYIIETO MPOIIECC.
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A. B. IIJILIKOB
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

OB UCITIOJIB30BAHUHN «MHBIX TOKYMEHTOB»
KAK UCTOYHUKOB JIOKA3ATEJIBCTB B YT'OJIOBHOM ITPOLECCE

3akoHonatens B 4. 1 c1. 84 VIIK PD npenycmorpen, uTo B KauecTBe
JIOKA3aTeJIbCTB MO YrOJIOBHOMY JAETY MOTYT OBITh MCIOJNB30BAaHBI «UHBIC
JIOKYMEHTBI», €CIIM W3JI0KEHHbIE B HUX CBEACHUS UMEIOT 3HA4YeHue s
YCTaHOBJIEHHSI 00CTOATENHCTB, yKa3aHHBIX B cT. 73 YIIK P®. I'.4l. bopuce-
BUY KOHKPETHU3UPYET, UTO «MHBIE JOKYMEHTBD) COOMPAIOT ITyTEM UX UCTpe-
O6oBaHust Wi TpencraBieHus. OHM MOTYT COfEpXaThb CBEIEHUS Kak B
MTMCBMEHHOM, TaK ¥ B MHOM BHJIE (Marepuaibl (OTO- U KUHOCHEMKH, ay-
JIMO- ¥ BHZEO3AIUCH U MHBIE HocuTenn nHpopMmanun). K «MHBIM NOKyMeH-
TaM» TaKXKe€ OTHOCSTCA JOKYMEHTBI, IOJY4YE€HHBIE B XOJ€ OINEpaTHBHO-
PO3BICKHOM EATEIBHOCTH.

B. A. JIazapeBa 00OBSICHSET OTJINUUE HHBIX JTOKYMEHTOBY» OT IIPOTO-
KOJIOB CJIEJICTBEHHBIX JICHCTBUI M CyJeOHOro 3ace/jaHusi TeM, YTO OHH: CO-
CTaBJIEHBI B CBOOOJIHOW OT YroJOBHO-TIPOIECCYaIbHON (hopMe opraHaMu U
JUNAMH, He SIBISIOIUMHUCS O(UIMAIBHBIMA y4acTKaMH YTOJOBHOTO MpO-
necca. T. I'. Mopmiakosa, JI. C. Illetidep, B. A. JlazapeBa MOSICHSIOT, 9TO
«WHBIE TOKYMEHTBI» TOSBIISIOTCS B YrOJOBHOM JIeIi€ B «TOTOBOM BHJIEY,
MOCKOJIBKY IPOLECCYAJbHBIN 3aKOH HE PEraMeHTHPYeT MpOoLEenypy HxX
COCTaBJICHUS ¥ HE TIPEIbSBIIET K JIOKYMEHTaM HUKaKHX TPeOOBaHWi, Kpo-
Me 00Jy1ailaHusl CITIOCOOHOCTBIO YCTAHABIMBATH OOCTOSATENBCTBA, NMEIOIIHE
3HauYeHUe I JieNa, T.€. CBOUCTBOM OTHOCUMOCTU. IIpu 3TOM «UHBIE TOKY-
MEHTBD» KaK CaMOCTOSITEbHBIM HCTOYHHK JOKa3aTeIbCTB B YTOJIOBHOM
TIpoLIeCcce BHI3BIBAIOT B Cpeie HAYYHOTO COOOIIeCcTBa 3HAUUTENbHBIE PAa3HO-
rnacust. Tak, B. C. banakmyH cnpaBeyIuBO OTMEYAET, UTO B IIPAKTUKE pa3-
pelIeHus YroJIOBHBIX JIeNl JUIMTEIFHOE BPEeMsl OCTPO CTOUT BONPOC 00 Hc-
TIOJIE30BAHUH B Ka4eCTBE JIOKAa3aTeNbCTB OOBSICHEHUH IpaskaaH U JOJKHO-
CTHBIX JIUII, ITOJYYE€HHBIX 10 BO30YXIEHHs! yroioBHoro nena. Octpo BO3-
HHUKAIOT JIUCKYCCUH MO TOBOAY PasTPaHUUCHUS] «MHBIX JOKYMEHTOB» U Be-
LIECTBEHHBIX J0Ka3arenbcTB. Cleayer OTMETUTh, YTO OHU UMEIOT pa3iud-
HBIN TIpolecCyabHBIN PEXUM TMOIYdeHus], TPUOOIIEHHS K JIeNy, XpaHEeHHS,
HCCIIEIOBAHNS U MCIOIb30BaHUA. MBI pa3zenseM TOUKY 3pEHUsl TeX CIie-
LMAJIMCTOB, KOTOpblE NPU3HAIOT, YTO NPH HEOOXOIUMOCTH OIIpEeIeHUs
JIOKYMEHTa, KaK J0Ka3aTeIbCTBA TOrO MM MHOTO BHUJA, CIEIyeT PYKOBO-
JICTBOBAaThCA yKa3aHHBIM B 4. 4 cT. 84 YIIK P® kpurepuem: ecnu JOKyMeHT
o0ajaeT OJJHUM W3 MPU3HAKOB, YKa3aHHBIX B 4. 1 cT. 81, Ha Hero pacmpo-
CTpaHsieTcs PEeXHUM BELIECTBEHHOI'O I0Ka3aTEeIbCTBA.
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10. P. LIHYPUHA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

COBPEMEHHBIE ITPOBJIEMbI 3AKJIIOYEHU A JOCYAEBHOI'O
COTJIAIIEHUA O COTPYHUYECTBE

[pouenypa mocynedHOro corjamennst O COTPYAHUYECTBA SIBIISIETCS
3¢ PEKTUBHEIM CITOCOOOM OBICTPOTO PACKPBITHSI TPECTYIIEHHH, OJIHAKO
CYIIECTBYIOT OIpEJeJIeHHbIE IPOOJIEMBbl B PErJIAaMEHTAllMK W pean3alin
JIAHHOT'O YTOJIOBHO-TIPOIECCYATBHOTO HHCTUTYTA.

KiroueByto pons B 3aKiIIOYEHHH JOCYAEOHOTO COTJIAIIEHHS O CO-
TPYIHHYECTBE 3aKOHO/ATENb ONpenes Npokypopy. Ho mpu atom xona-
TaliCTBO MOCTYMAEeT K HEMY He cpa3y. 3a clieloBaTeIeM 3aKperuIeHO MOIHO-
MOYHE II0 BHIHECEHHUIO TIOCTAHOBJIEHHS 00 OTKa3€ B YIOBJIETBOPEHUH XO0/1a-
TalicTBa O 3aKJIIOYEHHH JOCYIEOHOr0 COrJalieHus O COTPYAHUYECTBE, I10-
JITAHHOT'O Ha MM$ MPOKYypopa. B mogo0HkIX cirydasx IMpOKypop MOXET Jaxe
W HE y3HaTh O 3asBJICHUM JAHHOT'O XOJaTaiicTBa, a Takxke 00 OTKaze B €ero
YIIOBJIETBOPEHUH CIIEZIOBATENIEM, TaK KaK 00S3aHHOCTh IOCJIETHETO YBEIO-
MUTb IPOKYpPOpa HE MpeAIonaraercs.

Ha nam B3y, cyObeKTOM paccMOTPEHHs XOAaTaicTBa 0 3aKiIroye-
HHH J0CY1eOHOT0 COTJIallieH s O COTPY/AHMYECTBE HYKHO ObIIO OBl yKa3aTh
MIPOKYpOpa, HO C y4ETOM MHEHUS CJIeJIOBATENs, TaK KaK UMEHHO IPOKYpOp
YIIOTHOMOYEH 3aKJII04aTh JaHHOE COTJIallleHHe W BBICTYIAaTh OJHOM M3 CTO-
POH B 9TOH «CHEIKE».

®enepanbHeiM 3akoHOM oT 03.07.2016 Ne 322-®3 BBeneHa 4. 5
ct. 317.4 VIIK P®, npenycmaTpurBaroiiasi BO3MOXHOCTh IPEKPAILIEHUS WIIH
H3MEHEHHMsI I0CyIe0HOTo COrJIallleHnsl O coTpyaHudecTBe. Ha Ham B3rmsz,
nogo0Hasi Mepa HEraTUBHOW OTBETCTBEHHOCTH IOA03peBaeMoro (0OBUHSIE-
MOT'0) JIOJDKHA COJEPIKaThCsl B CAaMOM JIOCY/IeOHOM COTJIAIIEHHH O COTPY.-
HUYECTBE, YTO OTBEYAJIO OBl €ro ONpeNeNIeHHIo, cojepxkamemycst B 1. 61
ct. 5 YIIK P®. Tem Oornee 4To MO3UTUBHAS OTBETCTBEHHOCTH MOA03pEBac-
Moro (0OBHHSIEMOT0) YIIOMHUHAETCS B COTJIAIICHUH B 00s3aTEILHOM IMOpPSiJI-
ke B cuny 1. 74. 1 ct. 317.3 VIIK P®.

HepaspemieHHbIM TakXke OCTaeTcs BONPOC 00 HCIIOJIb30BAHUU CBe-
JICHUH, TIOIYYEHHBIX B PAMKaX «CIEJIKH C TPaBOCYIUEM» OT MO/I03PEBAEMO-
ro (0OBHHSIEMOTro), B CIydae IpeKpalmeHus AelCTBHs J0cyAe0HOro cora-
LIeHHs1 0 coTpyaHuuecTBe. HopMaTuBHOE 3aKperieHre MexaHu3Ma TaKkoro
MIPEKpamieHnst CIIocoOCTBOBAIO OBl OOECIIEUEeHHIO MpaBa MOJI03PEBAEMOr0
(0OBMHSAEMOr0) Ha 3aLIUTY W COOJIIOICHHUIO PABHOIPABHS CTOPOH.
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S1. P. AI'YBOB
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

O HEKOTOPBIX OCOBEHHOCTAX NIOATI'OTOBKHU
N ITPOBEJEHUA JOITPOCA C UCIIOJIb30BAHUEM
PE3YJIbTATOB OITEPATUBHO-PO3BICKHOM
JAEATEJBHOCTHU

CrienmanucrtaM-KpIMHUHOJIOTAaM W3BECTHO, YTO HCIOJNB30BaHUE pe-
3yJAbTATOB ONEPATHBHO-PO3BICKHOW [ESTENLHOCTH ISl OCYIIECTBIICHUS
CJI/ICTBEHHBIX JICHCTBUI HOCUT IPEUMYIIIECTBEHHO TAKTHYECKUN XapakKTep.

A.Y. CagplkoB 00OCHOBAaHHO OTMEYAET, YTO IPAaBOBOH OCHOBOW
TIPOBEACHUS ONEPATUBHO-PO3BICKHBIX MEPONPHATHI B paMKaxX MOATOTOBKH
W TpoBeJeHUs jonpoca siBisiercss PenepanbHelii 3akoH «O0 orepaTHBHO-
PO3BICKHOH JesTensHOCTH». Ha 0CHOBE MpeaycMOTPEHHBIX 3aKOHOLATENIeM
B CT. 6 3TOr0 3aKOHa ONEPaTHBHO-PO3BICKHBIX MEPOIPUSTHIA TPH MOATO-
TOBKE K JIOIPOCY MOXKHO IPOBOJUTH OIPOC, HABEJIEHUE CIPABOK, UCCIEI0-
BaHHE NPEIMETOB M OKYMEHTOB, HAOJIOJIEHUE, OTOXIECTBIECHHE JINYHO-
cTu, o0cie0BaHNe IIOMEIEHUH, 31aHui, COOpYKEHUH, yIacTKOB MECTHO-
CTH W TPAaHCHOPTHBIX CPEICTB, KOHTPOJb IOYTOBBIX OTIIPABIICHHUH, Teie-
rpadHbIX ¥ MHBIX COOOIIEHUH, MPOCTyIIMBaHNE Telle()OHHBIX MEPETOBOPOB,
cHATHE MH(POPMALMH C TEXHHYECKUX KaHAJIOB CBSI3M M ONEpaTUBHOE BHE-
JIpeHue.

OnHo#f U3 ocoOeHHOCTEH MPOBEJEHHA AOIPOca C HUCIOIb30BAHUEM
Pe3yNbTaToB ONEPaTUBHO-PO3BICKHON JEATEILHOCTH SIBISETCS TO, YTO HC-
TIOJIb30BaHUE OMEPATUBHOM MHPOPMAIMU TIPH JIOTIPOCE 3aBUCHUT OT IIpoIec-
CyaJIbHOTO CTaTyca JIONPAlInBAaeMOro, OT €ro JIMYHBIX KadeCTB M 3aHATON
nosunuy. OpraHusanus JoIpoca IOoJ03pEeBaeMOro, HalpuMep, BO MHOIOM
3aBHCHT OT TOTO, B KOH(DJIMKTHON MM OeCKOH(IMKTHON CHUTyaluH MpoXo-
qut ponpoc. Ilporecc NoAroToBKH K AONPOCY MOTEPIEBIIErO LEIEc000-
pa3Ho HayaTh C MPOBEJCHUS TAKUX ONEPATUBHO-PO3BICKHBIX MEPOIPHSTHH,
KaK OIPOCHI, HABEAEHUE CIIPaBOK, HaOmoAeHue. [Ipu nompoce auI, KOTO-
pBI€ JaI0T JIOXKHBIE TOKa3aHus, Pe3yJbTaThl ONEPaTUBHO-PO3BICKHOMN Jesi-
TENILHOCTH HMCIOJIB3YIOTCS B IIENISIX BBHIOOpPA TAaKTHUYECKUX MPUEMOB, MO3BO-
JISFOIIMX M300JMYHTH JIONPALINBAEMOr0 BO JIXKH, BBISIBUTH MOTHBBI Ja4d
JIO)KHBIX TIOKa3aHWH, Ipecedb BO3MOKHOCTh YKIOHUTHCSI OT OTBETCTBEHHO-
CTH, NPEYMEHBIINTh CBOIO BUHY, BBITOPOJHUTH COYYaCTHHKOB WIIM, Ha00O-
POT, OKJIEBETAaTh MX U3 YyBCTBA MECTH.
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Cekuus
«I[I1YB/IHYHOE H YACTHOE IIPABO ®PI'»

J. T. AJIMEBA, E. . KOMAPOBA
WBaHoBCKUil TOCy1apCTBEHHBIN YHUBEPCUTET

VERMINDERTE SCHULDFAHIGKEIT IM RUSSISCHEN
UND DEUTSCHEN RECHT

Institut der verminderten Schuldféhigkeit ist sowohl dem russischen
als auch deutschen Recht bekannt.

Im Art. 22 StGB Russlands ist das medizinische Kriterium der ver-
minderten Schuldféhigkeit als «infolge der seelischen Stérung» formuliert.
Die wissenschaftliche Diskussionen beziiglich ihre Rechtsnatur verléschen
sich nicht. Es gibt eine Meinung, dass das medizinische Kriterium der ver-
minderten Schuldfdhigkeit nur die krankhaften seelischen Stérungen erfasst.
Andere Autoren ziehen noch nicht pathologische Stérungen in Betracht.
Nach §21 StGB der BRD ist es direkt verankert, dass die Fallgruppe der
seelischen Abartigkeit bei der verminderten Schuldfédhigkeit nach § 21 und
solche Gruppe bei der Schuldunfihigkeit im Sinne des § 20 identisch sind.
Das festgelegte im StGB der BRD System der seelischen Stérungen ist nach
der Meinung der deutschen Rechtswissenschaftler aber veraltet.

Bei der Analyse des psychologischen Kriteriums ist es zu bemerken,
dass StGB der BRD trotzt des ganz anderen Herangehens des deutschen
Gesetzgebers an den Begriff der Schuldfédhigkeit auf erhebliche verminderte
Fahigkeit einzusehen bezeichnet. Das ist gefilliger als «das unvollstindige
MaBy», das im russischen Strafrecht ein Merkmal der verminderten
Schuldfahigkeit ist, formuliert.

Riicksicht auf den Zustand der verminderten Schuldféhigkeit bei der
Verhédngung der Strafe ist ein ernstes Problem im einheimischen Recht, weil
Art. 22 (2) StGB Russlands diese Frage nicht 16st. Im Gegenteil verankert
§21 StGB der BRD, dass die Strafe bei der verminderten Schuldfdhigkeit
gemildert werden kann.

Wir vorschlagen, die einige Anderungen in den Art. 22 StGB Russ-
lands vorzunehmen. Erstens kann sich die verminderte Schuldfdhigkeit nur
dann herausbilden, wenn die Fahigkeit des Téters, tatsdchliche Art und
Gemeingefahr seiner Handlungen (der Untétigkeit) einzusehen oder diese
Handlungen zu lenken, war erheblich beschrinkt. Zweitens, soll man
ausdriicklich bezeichnen, dass die verminderte Schuldfdhigkeit vom Gericht
bei der Strafbemessung als Milderungsgrund beriicksichtigt sein kann.
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J. T. AJIMEBA, E. . KOMAPOBA
WBaHoOBCKUii TOCy1apCTBEHHBIN YHUBEPCUTET

OI'PAHUYEHHASI BMEHAEMOCTH B POCCUIICKOM
N HEMEIIKOM ITPABE

WHcTuTyT OrpaHu4eHHON BMEHSIEMOCTH U3BECTEH KaK POCCUIICKOMY,
TaK U HEMEILKOMY IIPaBy.

B ct. 22 YK P® menunuHCKuil KpuTepuii orpaHUuEHHON BMEHAEMO-
CTH BBbIpakeH (OPMYIUPOBKOH «B CHIIy TICHXHYECKOTO PacCTPOHCTBay.
B Hay4HOll cpene He yTHXAIOT CIOpBI, Kacalol[uecss MPUPOAbI TaKOBOTO.
Bricka3biBaeTcsi MHEHUE, UTO MEAULMHCKUI KPUTEPUNA OrpaHUYEHHOW BMe-
HSIEMOCTH OXBATHIBAET TOJBKO OOJIE3HEHHBIE PACCTPONCTBA TICUXUKH, JPY-
THE aBTOPHI BKJIIOYAIOT W HE OoyiesHeHHBIe cocTosHus. B § 21 YK OPT
3aKpPEIUIEHO, YTO MEepeYeHb MCUXUUYECKUX PAcCCTPONCTB, XapaKTepHBIN s
OTrPaHUYEHHON BMEHSEMOCTH TOXKIECTBEHEH IEPEUHI0, XapaKTepPHOMY AN
HeBMeHsgeMocTd. OfHAaKO CHUCTeMa ICHXMUYECKHX PAacCTPONCTB, COIEpKa-
masics B YK I'epmanun, no MHEHUIO HEMEIIKUX IOPUCTOB, YCTapena.

IIpu paccMOTpeHHH NCUXOJIOTHUECKOTO0 KPUTEPUS CTOUT OTMETHTH,
YTO, HECMOTpPSI Ha COBEPIIEHHO MHOM MOAXO0J] HEMELKOro 3aKOHOAATeNs K
kareropuu BMeHseMoctu, YK ®PI' yka3biBaeT Ha «3HAYUTENBHO CHUKEH-
HYIO CIIOCOOHOCTH OCO3HaBaTh», YTO OOJiee YJauHO, HEXKEIU TEPMUH «He-
MOJIHAsE Mepay, XapakTepHas A OrPaHUYEHHOW BMEHAEMOCTH B POCCHIA-
CKOM YTOJIOBHOM TIpaBe.

VY4er cocTosHUA OrpaHWYEHHOW BMEHSIEMOCTH NPU Ha3HAYCHUU Ha-
Ka3aHUs SBJSIETCS Cephe3HOW IMpoOIeMON B OTEYECTBEHHOM IMpaBe, IIo-
ckonbKy 4. 2 c1. 22 YK P® He paspemaer nansslil Bonpoc. Hamporus, §21
YK ®PT" yka3bIBaeT, 4TO BO3MOXKHBIM NOCTECTBHEM COBEPILIECHUS MIPECTY-
IUIEHUsI B COCTOSHUM OTPAHUYEHHOW BMEHSEMOCTH SIBJIIE€TCSI CHUKEHUE
HaKa3aHUsl.

Mpl npejiaraeM BHECTH cleayromue n3MeHeHus B cT. 22 YK P®d:
BO-TIEPBBIX, COCTOSIHME OIPaHMYEHHOM BMEHSIEMOCTH MOXKET UMEThb MECTO
TOJBKO TOTJa, KOTJa CIOCOOHOCTH JIMIIA OCO3HABAThH (haKTUUECKUH Xapak-
Tep 1 OOIIECTBEHHYIO ONTACHOCTh CBOMX JeiicTBHi (Oe3neicTBust) mbo py-
KOBOAUTH VMU Obljla 3HAYMTEIFHO OrpaHH4YeHa, BO-BTOPBIX, HEOOXOIUMO
MIPSIMO yKa3aTh, YTO OrpaHUMYECHHAss BMEHSIEMOCTb MOXET OBITh y4TeHa Cy-
JIOM TIpY Ha3HAYEHHH JIMIy HaKa3aHUsl B KauecTBE CMSTYAIOLIEro 00CTOs-
TENbCTBA.
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A. B. XKUT'AJIOBA
HBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

OB OTBETCTBEHHOCTMU 3A ’)KECTOKOE OBPAIIIEHUE
C KUBOTHbBIMU
(Ha npumepe 3axkonogarensctea ®PI' n ABcTpun)

XKecrokoe obOpameHue ¢ )KMBOTHBIMH Haka3yeMoO B OOJIBIIMHCTBE
3apyOeKHBIX CTpaH, B TOM 4Hciie B [ 'epMaHuy 1 B ABCTpUH. AHAJIU3HUPYSI B
KauecTBE NPUMEPa 3aKOHOAATENIBCTBO YKa3aHHBIX FOCYJapCTB, MOXKHO CIe-
JIaTh BBIBOJ, YTO 3aKOHOAATENh MO-Pa3HOMY PETYJIUpyeT cepy OXpaHbl
JKUBOTHBIX. Tak, YronoBHbiil kogekc OPI" He comepKUT CaMOCTOSITEILHOTO
COCTaBa KECTOKOT0 0OpaIieHus ¢ )KUBOTHBIMHU, OTBETCTBEHHOCTH 32 JJAHHOE
JIesTHUE YCTaHABIIMBACTCS CHENUAIBHBIM 3aKOHOM O 3allliTe >KUBOTHBIX
(mpunst 24.07.1972 1., B pen. ot 18.07.2016 1.). O6pamaer Ha cedst BHIMA-
HHE TO 0OCTOSITENBCTBO, YTO JaHHBII HOPMATUBHEIH ITPaBOBOH aKT OIpee-
JIieT TIPU3HAKU HE TOJBKO YrOJIOBHO HAKa3yeMOro, HO ¥ aMUHHCTPAaTUBHO
HakKa3yemoro JestHusl. 3a yOUICTBO )KMBOTHOTO «0€3 pa3yMHOMH MpPUYUHED,
a TaKkXkKe 3a JISTHUE, KOTOPOE JUINTENBHO (CHCTEMAaTHYHO) NPUYUHSET KHU-
BOTHBIM 3HAYHTEIbHYIO OOJIb M CTpaJaHus, 3aKOHOM IIpeyCMaTpHBAETCS
YroJIOBHAsE OTBETCTBEHHOCTh C HAa3HAUEHWEM HaKa3aHWsl B BHJE JIUILICHUS
cBOOO/IBI 10 TpeX JieT wiK mrpada. B ciygae oTcyTcTBHS MpHU3HAKa CHCTe-
MaTHYHOCTH TNPUYMHEHUS! XMUBOTHOMY 3HAYMTENLHOH Oo0NM, CTpagaHuii,
TpaBM, BUHOBHOE JIMIIO ITPHUBJIEKAETCS K aIMUHUCTPATUBHON OTBETCTBEHHO-
cTH B BHAe mTpada J0 ABaANaTH MATH THICSY €BPO; TaKXKe B IPEIyCMOT-
PEHHBIX 32aKOHOM CITy4asix BO3MO)KHa KOH(UCKAIHS >KHBOTHOTO.

B ABctpun 3a jxecTokoe oOpalleHne ¢ )KUBOTHBIMH TPEIYyCMOTpEHa
TOJIbKO YTOJIOBHAs OTBETCTBEHHOCTb. 3aKOHOAATENb 3aKPEIUISeT JaHHBIN
COCTaB TIPECTYIUIEHHSI B OTJEIBHOM pazjesie YTOIOBHOIO Kojekca (pasen
11), cocrosimeM Jumib u3 ogHOH HOpMEI (§ 222). B otnimumne ot YronoBHO-
ro Kozekca P®, rae OoTBETCTBEHHOCTH 3a KECTOKOE OOpallleHHe C KHBOT-
HBIMH TIPEYCMOTpPEHA JIUIIB B CITy4ae COBEPIIEHHS] YMBIIIJICHHOTO JAESHHS,
B ABCTPUM HAaKa3yeMBbIM SIBJISIETCS KaK YMBIIUIEHHOE, TaK 1 HEOCTOPOXKHOE
noBenenne. Hampumep, cornacho m. 2 § 222 YK ABcTpuu HakasbIBaeTcs
TOT, KTO, B TOM YHCJIE ¥ TI0 HEOCTOPOXXHOCTH, TIPH TEPEBO3KE OOJIBIIOTO
KOJIMYECTBA JKUBOTHBIX CTABHUT MX B MYYUTEIHEHOE COCTOSIHUE, OCTaBIIsis Oe3
KOpMa M BOZBI. ABCTPHICKHI 3aKOHOJATENh ONpeessieT 3a )KEeCTOKoe 00-
pallieHue ¢ XKMBOTHBIMU HaKa3aHUE B BHJE JIMIIEHHs CBOOOIBI 0 OIHOTO
rojia WK AeHexHbIH mrpad g0 360 THEBHBIX CTaBOK.
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H. M. JIOKOBA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

®OPMA ITPABJIEHUSA
®EJIEPATUBHOM PECITYBJIMKHA TEPMAHUSA

®dopma mpaBieHUs] — OAWH M3 JIEMEHTOB (DOPMBI TOCYIapCcTBa, Xa-
paxkTepu3youmi crocod opraHu3aniy U (OPMUPOBAHHS BBICIINX OPTaHOB
TOCYJApCTBEHHOM BIACTU U paclpesieleHue KOMIETEHIIMA MeXay HuMu. B
HayKe yCTOSJIOCh MHEHHE, 4TO coBpeMeHHas ['epmanus Hapsay ¢ Mranueit
— 3TO KJIACCHYCCKHUI TIPUMEP MapITaMEHTCKOM PECITyOTHKH.

[lepBBIM ITPHU3HAKOM MapIIAMEHTCKOHW PeCITyONUKY sBisieTcst popMu-
pOBaHUE MPaBUTENbCTBA MapIaMEHTCKUM ITyTeM M3 YMCIa JENyTaToB Map-
THH, UMEIOMINX OOJIBIIMHCTBO TOJIOCOB B IapiaMeHTe, U OTBETCTBEHHOCTH
MIPaBUTENILCTBA TOJIBKO Nepes napiaamMeHToM. B I'epManun ncnonHuTensHas
BJIACTh NpHUHAIEKUT DenepalbHOMY IPAaBUTENLCTBY, cocTosmeMy U3 De-
JiepasibHOrO KaHiyiepa u ®PenepanbHbpIx MUHHCTpOB. KaHiyiep msbupaercs
ByHaecrarom (mapiameHTOM) 1O IpeaioxeHuo denepanbHOro Mpe3uieH-
Ta. OenepanbHble MUHUCTPBI HAa3HAYAIOTCA KAHIJIEPOM IO MPEATIOKEHUIO
npe3uaeHTa. Ilepea BcTymieHHeM B JTODKHOCTh NMPABUTEIBCTBO MPUHOCUT
npucsry nepex bynaecrarom.

BropbIM npH3HAKOM NapiaMEeHTCKOW pecryOJIMKH SIBIISETCSI OTBET-
CTBEHHOCTH IIPaBUTENbCTBA IIepe]] NapiIaMeHToM. BbyHaecTar Moxer BeIpa-
3UTh BOTYM HEIOBEpHs KaHIUIEPY, U B CIy4ae €ro OTCTaBKH B OTCTAaBKY
YXOJAUT BCE MPABUTEILCTBO.

TperbuM NpHU3HAKOM HapJIaMEHTCKOW PectyOJIMKHU sIBIsieTCs U30pa-
HHE TPE3UIeHTa, KaK MMPaBmUIIo, apJaMEHTOM WU CIIEIHAIbHO 00pa3yemMoit
koierueit. B I'epmannn @enepanbHbiii npe3ugeHT u3dupaercs Oenepaiib-
HBIM COOpaHHEeM, COCTOSIIMM W3 WIeHOB ByHmecrara W Takoro e uducia
YJICHOB, M30MpPAeMbIX IPEACTaBUTEILCTBAMH 3€MEIb MO MPHHIMIY IPOo-
MOPLIMOHAJIHOTO MIPEJCTaBUTENIECTBA, CPOKOM Ha MATH JieT. OH BBINOIHAET
B OCHOBHOM ITPE/ICTaBUTEIBCKHE (QYHKIINH.

Takum obpazom, ['epmanus mocine Bropoit MupoBoii BOWHEI, JeHCT-
BUTEJIBHO, SIBIISIETCS MTAapiIaMeHTCKON pecryonukoi. [IpenMymniecTBoM 3T0M
(OpMBI TIpaBIIEHUs! SIBISIETCS €UHCTBO BBICIINX SINEIIOHOB BJIACTH, BO3-
MOXHOCTh KOH(DJIMKTOB MEXIY HCIOJHUTEIFHON W 3aKOHOJATENILHOM Bia-
CTH CBOIWTCS K MHUHMMYMY, TaK Kak OHa (D OpMHUpYETCs IMapiaMeHTOM,
MIpUYEM 0 NApPTUHHOMY IPUHIIUITY.
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JI. M. MYXAMATIHAKHNPOBA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

MPOTUBOJENCTBUE S3KCTPEMU3MY: CPABHUTEJILHO-
IPABOBOM AHAJIM3 3AKOHOJATEJIbCTBA P® U ®PI

B XXI Beke HaONMrOMaeTCs TEHACHIIMS POCTa YUCIIA 3aPETUCTPUPOBAH-
HBIX MPECTYIUICHUN 3KCTPEMHUCTCKON HAIPaBIEHHOCTU MPAKTUYECKU B KaXK-
noit ctpane. CkazaHHOE aKkTyajibHO, B 4acTHOCTH, it PO u OPT. Yronos-
HBII 3ak0H P® K 4ucimy mpecTyruieHHd SKCTPEMHUCTCKOM HamlpaBlI€HHOCTH
OTHOCHUT JJOCTaTOYHO IIUPOKUN nepeueHs aesHu. Becero YK P® nacuntsl-
BaeT 16 3KCTPEMHCTCKHX COCTaBOB. B CBOIO ouepenb, YTOMOBHBINA KOIEKC
OPI' kBasmduImpyeT Kak SKCTPEMUCTCKHE TaKue JEsHHs, KaK pacrpocTpa-
HEHUE TPONAraHIMCTCKUX MaTEpHaOB 3alpelleHHbIX opranuzanuii (§ 86
YK ©PTI'), noncrpekarensctBo mpotuB HaponoB (§ 130 YK ©PI) u apyrue.
Beero YK ©PT" copepuT TOIbKO 5 SKCTPEMUCTCKUX cocTaBoB. OnHAKO, HU
YK P®, au YK ®PI' He comepkaT JierajJbHOrO MOHATUS SKCTpeMusma. B
®enepanbHOM 3akoHEe «O THPOTHUBOAEWUCTBUU SKCTPEMUCTCKOH JAeATENIbHO-
CTH» JAETCsl MOHATHE HKCTPEMU3MA JIMIIIb MOCPEJCTBOM MEPEUUCIICHUS afl-
MUHHUCTPaTUBHO U YrOJIOBHO Haka3yeMbIx AesHuil. B ®PI" BoBce He cymiecT-
BYeT CHELHaIbHOr0 3aKOHa, KOTOPHIA OBl peryinupoBan AesTelbHOCTh ToCy-
JlapcTBa 10 MPOTHBOAEHCTBHIO SKCTpeMu3My. OcoOblil MHTepeC MpecTaBIIs-
€T MHEHHE 3KCIepTa 10 BocTouHoeBpomelckoMy npaBy Kapmen IlImunr,
KOTOpasi KpUTHYECKU OTHecnachk K poccuiickoMmy @3 «O npoTuBoaeicTBIU
9KCTPEMHCTCKON JesATeNnbHOCTH». [lo ee MHEHHIO, TEKCT 3aKOHa M300MITyeT
HeyeTKUMHU (POPMYIMPOBKaMH. A pacIuibiBYaThle (POPMYIHPOBKH, KaK Ipa-
BIJIO, CO3/IAIOT OJIaroNpHsITHYIO TTOYBY ISt 310ynorpednenuit. B PO nporu-
BOJICWICTBHE SKCTPEMHU3MY OCYILECTBIISIETCS 110 IBYM HampaBieHusM: 1) mpu-
HATHE TPOQHUIAKTHYECKUX MEp, HANpaBICHHBIX Ha MPEIYNpexXJIeHHE dKC-
TPEMUCTCKON JAEATETbHOCTH, B TOM YHCII€ Ha BBIIBIECHHE U MOCIEAYOLIEe
yCTpaHeHHe IPUYHH U YCIIOBHM, CIIOCOOCTBYFOIIMX OCYLIECTBIICHHIO SKCTpe-
MHCTCKOHM JIeSITeTbHOCTH; 2) BBISIBIEHHE, NPEIYNpPEXIeHUEe W TpecedeHue
SKCTPEMHCTCKON JIEATEIBHOCTH OOIECTBEHHBIX M PENUTHO3HBIX 00beAnHe-
HUH, MHBIX OpraHu3anui, usnueckux ymi. Brmactn ®PI™ xapakrepHo mpu-
JIEpKUBAOTCS JIMHUU Ha MIPOTUBOJICHCTBHUE IKCTPEMU3MY NPEUMYILECTBEHHO
JIEMOKPATHUECKIMU CPEICTBAMH, a PENPECCUBHBIE MEPHI PACCMAaTPUBAIOTCS
Kak ultimaratio — kpaifHee CpeiCTBO.

155



K. C. CUJIMHA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

YI'OJIOBHASAA OTBETCTBEHHOCTbD 3A BOBJIEUEHUE
HECOBEPHIEHHOJIETHETO B COBEPHIEHUE
HNPECTYIIVIEHUA 11O 3BAKOHOJATEJIBCTBY POCCHUHA
N TEPMAHUN

OxpaHa HHTEPECOB HECOBEPLIECHHOJIETHETO JIMIA HAXOAUTCS MOJ
ocoboit 3amutoil. B wactHOocTH, 3akoHOmatenbcTBO I'epmanmm u Poccum
YCTaHABIIMBAET OTBETCTBEHHOCTD 3a MOCATATENbCTBO Ha (PU3NUecKoe pa3Bu-
THE W HPaBCTBEHHOE BocnHTaHue peOeHka. Ha3BaHHBIN 00BEKT yroloBHO-
IIPaBOBOM OXPaHBI ABJISIETCS MPU3HAKOM TaKOIO COCTaBa MPECTYIICHUS, KaK
BOBJICUEHUE HECOBEPIICHHOJIIETHETO JIMI[A B COBEPIIEHUE IPECTYMJICHUS
(ct. 150 YronoHoro kozaekca P® rnaer 20 «IIpecTyruieHns NpoTHB CEMBbH
u HecoBeplieHHoneTHUX» U § 171 Pasnmena 12 «O mpecTymHBIX AESHUSIX
MIPOTHUB TPAXKIAHCKOTO COCTOSTHUS, Opaka U ceMbn»). OTIINYne MBI BUJUM B
xapakrepuctuke norepnesuiero: B cT. 150 YK P® peus uzer o nuue, xoro-
pomy He ucnonnauiock 18 ner, B § 171 YK ®PI' — o HecoBepiieHHONIETHEM
Mosoke 16 ser. OObEeKTHBHASI CTOpOHA NPECTYIUIEHHUS XapaKTepH3yeTcs
3aKOHOJATENeM O0OMX TOCYAApCTB aKTUBHBIMH JeicTBHAMH. OQHAKO B
OTEYECTBEHHOM 3aKOHOJIATENLCTBE OIMCHIBAIOTCS CIOCOOBI BOBJICUEHUS:
obemanue, oOMaH, yrpo3a WM HHbIE CIIOCOOBI, IEPEUEHb KOTOPBIX SIBIISIET-
cs oTkpbITeIM. B YK ®PI' non akTUBHBIMM JEHCTBUSIMM ITOHUMAETCA Ipy-
00e HapyIIeHne CyObeKTOM CBOCH O0s3aHHOCTH IO IMOTICUYSHHIO W BOCITHTA-
HHUIO HecOBepLIeHHONeTHero nuna. OAnH U3 KBATU(QHUIMPOBAHHBIX BHIOB
MIPECTYIUICHUs, mpearycMoTpeHHbIX cT. 150 YK P®, xapakrepusyer o0bek-
TUBHYIO CTOPOHY JI€IHUS KaK CONpPSKEHHOrO C MPUMEHEHUEM HAaCWINS WIN
¢ yrposoii ero npumenenusi. CyObeKTHBHAsE CTOPOHA IMPECTYIUICHUH, Tpe-
nycmotrpeHHbix cT. 150 YK PO u § 171 YK ®PT, - ato npsimoit ymsbicen.
Tak, HammpuMep, COrJIacHO YroJOBHOMY 3aKOHOAATeNbCTBY ['epmanuu BU-
HOBHO€ JIUIIO0 OCO3HAET, YTO NMPUBOAUT HECOBEPIIEHHOJIETHETO K MPECTYII-
HOMY 00pa3y KM3HH WU K 3aHsATUi0 npoctutyiuein. B YK P® nocnennee
13 YKa3aHHBIX JESTHUI OXBATBIBAETCA CAMOCTOSITENBHBIM COCTABOM IPECTY-
wreHnst (4. 3 cr. 240 YK P®). CyObekT npecTyruieHus: TakkKe UMEET OTIIH-
yps. B 1. 1 cr. 150 YK P® um MokeT OBITE JIF000€ BMEHSIEMOE JIMIIO, T0C-
turmee 18 ner; B 4. 2 c1. 150 YK P® peus uner o ponurene, negarore, T.e.
JIMIe, HA KOTOPOE BO3JIOKEHA O0S3aHHOCTH MO BOCIMTAHHIO HECOBEPILEH-
HonerHero. B § 171 YK ©®PI" cyObekT crienuanbHbil — JIMIO, UMEIOIIee
00513aHHOCTH 10 TIONIEYEHUIO U BOCIIUTAHUIO JIMIA MOJIoXke 16 Jer.
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A. A. COKOJIOBA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

HUCIIOJIHEHUE MEP, TIPUMEHSAEMBIX CYIOM
K OBBUHSIEMOMY HA OCHOBAHHNMU § 116 YIIK ®PT

B ropuanyeckoii nurepatype ormedaercs (HarnpuMmep, A. A. DHrenb-
rapAT), 4YTO B HEMELKOM YrOJIOBHOM IIPOLECCYaJIbHOM IIPaBe HET YETKOTO
TIOHSITUSL MEp TPOIECCYANbHOTO MPUHYXKICHUS, a TaKKe MX KilacCU]HKa-
nuy. B 1nenoM, BBIIENAIOT 3aK/II0UEHNE IO/ CTPAXKy U UHBIE MEPHI IPUHYX-
JICHHUS.

B omanume OT pPOCCHICKOrO 3aKOHOAATENbCTBA, YTOJIOBHO-
nporeccyaiabHbri konexke OPIT (manee — YIIK ®PI') He comepkut crenu-
aJbHOM HOPMBI O AoMalHeM apecte. OTnenbHbIe CX0KHUE MPaBOOrpaHUde-
HUs, XapakTepHsle i ykazaHHoH B cT. 107 YIIK P® mepsr npeceuenus,
MOXXHO BBISBUTH Tipu aHammze § 116 VIIK ®PI' («IIpuocraHoBieHHEe HC-
TIOJTHEHHMSI TIOCTAHOBJIEHHS O IPEABapHUTEIbHOM 3akioueHun»). [lo cyrw,
peub HIET O YACTUYHOM M3O0JISALMH OT O0IIeCTBa B KMiIoM nomenieHun. Co-
rmacHo . 1 § 116 VIIK ®PI" Ha 00BHHSEMOr0 MOT'YT HaJIaraThCs CIIETYI0-
mye o0s13aHHOCTH: 1) B ompenenéHHOE BpeMsl SIBIATHCS K CyIbe, B OpraH
YTOJIOBHOT'O TIPECIIEIOBAHNS WITH B YKa3aHHOE MU OT/IENIeHHe; 2) He TTOKH-
JIaTh MECTO JKUTENbCTBA WX NPeObIBaHMS WIIH ONPENEIEHHYIO TEPPUTOPUIO
0e3 paspelieHus CyIbU WM OpraHa yroJIoBHOTO Npecie0BaHus; 3) MOKHU-
JIaTh JKWJIHIIE TOJBKO I0J HAI30pOM OIpeAeTIEHHOro JInla; 4) BHECTH ajie-
KBaTHBIN 3aJI0T.

Poccuiickuii 3aKOHOIATENb YCTAHABIMBAET HE TOJBKO 3arper (Ioj-
HBI WJIM YaCTHYHBIN) ITOKHUAATH XXHUJIOE MOMEIIEHNE, HO OrPaHUYMBAET U
WHBIC TpaBa IMOJ03peBacMOro (OOBHHIEMOT0): Ha OOIIEHHE C OMpeNeiIcH-
HBIMH JIMI]AMH; Ha OTIIPABKY U IOJIy4YEHHE MOYTOBO-TelerpadHbIX OTIIpaB-
JICHWH; Ha WUCIIONB30BaHHE CPEICTB CBSI3M W MH(MOPMAIHOHHO-
TENEeKOMMYyHUKAIIMOHHOM ceTu «HTepHEeT».

Hcnonnenue DaHHOM Mepbl NPOLECCYaTbHOrO MNPUHYXKJEHUS B
@®PI' u Poccum ocymecTBisieTcs pa3HbBIMU opraHamu. Tak, oOpamasch K
§ 119 VIIK ®PT’, MbI BUAMM, 4TO UCIIOJIHEHHUE MTOCTAHOBJICHUS OTHOCUTCS K
MOJTHOMOYMSIM OpraHa, BBIHOCSILETO OCTAHOBJIEHUE, TO €CTh K Cy1y, KOTO-
pBII B CBOIO OY€peb MOXET MepeiaTh MOJTHOMOYMS IO UCHOIHEHUIO IOo-
cTaHOBJIEHUs Npokyparype. B Poccuu naHHble QyHKINN BO3JIOKEHBI 3aKO-
HoM Ha DenepanpHyto ciyx0y ucnonHenus Hakazanuii (ODCUH P®).
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IT. 1. YUCTSIKOB
WBaHoBCcKUii TOCy1apCTBEHHBIA YHUBEPCUTET

OCHOBAHUA HECOCTOATEJBHOCTHU (BAHKPOTCTBA)
1O 3BAKOHOJATEJIbCTBY ®PI' U P®

B T'epMaHHU OCHOBHBIM 3aKOHOM, PETYIHPYIOIIMM OTHOIICHHUS MO
OaHKpOTCTBY, sBisiercs Insolvenzordnung, KOTOpBI OBUT MPUHAT
05.10.1994 r., a Bcrynun B 3akoHHyto cuiy ¢ 01.01.1999 r. B PO nanubie
OTHOIIEHHs1 perynupyrorcs DenepanbHbM 3akoHOM «O HECOCTOSTENBHO-
ctu (6aHKpOoTCTBE)» OT 26.10.2002 T. No 127-D3.

B cootBerctBuu ¢ § 13 Insolvenzordnung (InsO) mporenypa Heco-
CTOSITEIFHOCTH MOJKET OBITh BBEJIEHA CYIOM TOJILKO Ha OCHOBAaHHH 3asiBIie-
HUS TOJDKHHMKA WJIM KPEIUTOPOB. 3aKOH HpeaycMaTpHBAET JJIsl 3TOrO TPH
OCHOBaHHMs: HerarexecrmocoOHocTh (Zahlungsunfahigkeit — § 17 InsO);
yrpoxatomasi HerarexecrocooHocTs (drohende Zahlungsunfahigkeit —
§ 18 InsO); crepx3amomxenHocts (Uberschuldung — § 19 InsO). O6mum
OCHOBAHHEM BBEJICHHUS MPOLEIYPbl HECOCTOATEIBHOCTH B OTHOIICHUH
FOPUINYECKUX U (PU3UUCCKUX JIHIL SIBJISIETCS HEIUIaTeXecmocoOHoCTh. B PO
OoOIIMM OCHOBaHWEM OaHKpPOTCTBA TaK)Ke MPU3HAETCS HEIIATEeXecroco0-
HOCTb JOJDKHUKA. B KauecTBe 0JHOr0 M3 ocHOBaHMI OaHKpoTcTBa B Poccuu
B HEKOTOPBIX CITy4asxX BBICTYMAET HEJOCTATOUHOCTh UMYIIECTBA HOKHUKA,
YTO aHAJIOTUYHO cBepx3anoikeHHocTH. [lo Muenuto T. I1. HlummapeBoit,
coriacHo 1. 2 cT. 213.4 @3 «O HecocroaTensHOCTH (OaHKPOTCTBE)» yrpo-
Karollasi HeIJIaTeKeCIIOCOOHOCTh TaKKe SIBJISETCS OCHOBAHHUEM HECOCTOSI-
TEJIHOCTH.

Takum 00pa3om, B BBIIIEYKa3aHHBIX T'OCYIApCTBAX HCIOIB3YIOTCS
aHAJIOTMYHBIE OCHOBAHMUSI HECOCTOSTENbHOCTH. B I'epManny kaxa0e U3 HUX
COJIEP)KUTCSl B OTZENBHOM Haparpade Bropoil yactu Insolvenzordnung. B
Halllel CTpaHe OCHOBAaHUSI HECOCTOATENLHOCTH (IIPU3HAKH) IIPEJICTABICHEI B
Pa3UYHBIX CTAThsIX U3 pa3HbIX riiaB M3 «O HecOCTOATENEHOCTH (OAHKPOT-
ctBe)». [Ipu 3TOM, B MEpPBOI IIaBe JAHHOTO 3aKoHA (OOIIUE MOJOXKCHUS)
coJiepKaTcsl IPU3HAKK OaHKPOTCTBA TOJIBKO FOpUIMYECKHX Jimil. Ha Ham
B3IUISAJ], HEMELKWI 3aKOHOJATEeNb NMpHUAEpKUBAETCs Ooiee ONTHMAIBEHOTO
croco0a 3aKperuieHns] OCHOBaHUH HECOCTOSATENLHOCTH.
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