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PervionanpHasg HayYHO-IIPAKTHYECKAS KOHPEPEHITUS

«[TPOBJIEMBI, TEHJIEHIINU U IIEPCITEKTHUBBI PA3BUTHUSA
IOPUCTIPYAEHIIUU B UCCIIEJOBAHUAX MOJIOABIX YUE-
HBIX-ITIPABOBEJOB»

Cekuus
COBPEMEHHBIE IIPOBJTEMbI
TEOPUH I'OCY/IAPCTBA H IIPABA

C. A. TAHMIIOB
VBaHOBCKHI TOCYIapCTBEHHBIN YHUBEPCUTET

®OPMA ITPABJIEHUS B COBPEMEHHOM POCCHM:
JUCKYCCHOHHBIE BOITPOCHI

Bomnpoc o popme npasierust PO sBiseTcst TUCKYCCHOHHBIM.

ITo muenuto B. . dageeBa, «KOHCTUTYLIMOHHBIM aKUEHT Ha MOJHO-
Mouusix [Ipe3ueHTa u MpakTUKa WX Pean3alliy, ONPEACSIONINe IePBOCTE-
MeHHYI0 poiib [Ipe3ueHTa B TOCYAapCTBEHHOM MEXaHU3ME BJIACTBOBAHUS) U
CBHUJIETEIILCTBYET O TOM, YTO, IO CyTH, PD «MOXeT ObITh OXapaKTepH30BaHa
1 KaK Mpe3uIeHTCKas pecmyOInKay.

. A. ApneeB npeanaraer paccmarpuBath P® kKak KOHCTHTYIMOH-
HYI0O MOHOKPATHIO, OJHAKO ITOJIaraeT, 4TO «HEOOXOIUMO MPOBECTH FOPUIH-
YECKYI0 PEBH3HIO M MOICPHHU3AINI0 KOHCTHTYIIMOHHBIX HOPM, PETIaMEHTH-
PYIOLINX OPTaHU3AIIOHHO-TIPABOBYIO CUCTEMY (DYHKIIMOHUPOBAHUS BBICIITHX
OpTaHOB rOCYTAPCTBECHHOH BIIACTH.

10. B. ConomannHa yTBepkaaer, uro P® — cymepnpesumeHTCKas
pecryOimKa, TaKk KaKk «HHCTUTYT IMPE3HICHTCTBA SIBHO JOMHHHUPYET Hal
BCEMH OCTAIBHBIMH, a MApIaMEHT HE MMEET PEabHOTO KOHTPOIS HaJ HC-
MOJTHUTEIEHOW BETBBIO BIJIACTH, TJaBa TOCYAapcTBa MO COOCTBEHHOMY ycC-
MOTpPEHHIO (POPMHUPYET TPABUTEILCTBO ...; NPABUTEILCTBO He 00JajaeT ca-
MOCTOSITEIBHOCTBIO B CBOMX JCHCTBHUSX; INIaBa MIPABUTEIILCTBA HA3HAYAETCS
MPE3UICHTOM M3 YHCJa JTOBEPEHHBIX €My JIMI U MOJOTYCTCH TOJBKO €My, a
HEe MapJaMeHTY; CyAeOHas BJAaCTh CHJIbHO 3aBUCHT OT IPE3UACHTA....».
E. JI. TlontenyeB u A. A. MepKyJIeHKO MUIIYT O TOM, YTO C BBIIICyKa3aHHbI-
MU JTOBOJAMH CIIOKHO CIIOPUTH (JIMIIb OIICHKA 3aBUCHUMOCTH CyIcOHOW Bia-
CTH HOCUT CyOBCKTHBHBIN XxapakTep). OHH 00palaroT BHUMAaHUE HA TO, YTO
HYXKHO YYUTBIBATh MEPCOHAIUU: KTO SBISCTCS MPE3UICHTOM, KTO BO3TJIABIISI-
€T MPaBHUTEIBCTBO.



ITo muernio A. B. Menexuna, ¢ hopMaIbHON IOPHINYECKON TOUKH
3peHnsi, B Poccum moirynpe3naeHTCKas pecnyOiiKa, a B PEallbHOCTH OHA
Ommke K Tpe3uAeHTCKOW. MBI IpUIIIN K BEIBOAY, 4To B P® cmemtanHas
(hopma mpaBiIeHHS, TIOCKOJIBKY COYETAeT B ce0E 3IEMEHTHI NPE3UICHTCKON 1
TapIaMEHTCKOH peCITyOINKH.

J. C. TPOULIKAA
BaHOBCKMI1 rOCy1apCTBEHHBIN YHUBEPCUTET

HYJKEH JIU COBPEMEHHOM POCCUUA UHCTUTYT
YIHOJIHOMOYEHHBIX 11O ITIPABAM PEBEHKA?

Y. 2 cr. 25 Beeobmeit Jexmapanuu mpaB deloBeKa 3aKpeIUIIeT, 9TO
MaTEPUHCTBO U MIIAJICHIECCTBO JAIOT IIPAaBO Ha 0c000€ MOTCYCHNE W TOMOIIb.
Y. 1 cr. 38 Koncruryuuu P® riacur: «MaTepuHCTBO U AETCTBO, CEMbS Ha-
xoniatrcs nox 3amurtoit rocynapcreay. CCCP noanucan KonBenuuto o mpa-
Bax peb&nka 26 ssaBapsa 1990 r., a parudunuponan 13 urors 1990 r. Tak xax
P® sensercs mpaBompeemuukoMm Coerckoro Coro3a, TO 3TOT (hakT moA-
TBEp)KAaeT e€ 00s3aresbeTBa cepe 3ammThl MpaB pedenka. Ykazom [Ipesu-
nenra PO ot 1 centsopst 2009 r. Ne 986 «O6 YnosnHomoueHHoM tipu [Ipe3u-
nente Poccuiickoit ®Deaepainuu mo mpaBaM peOEHKa» BBEIEHA JOKHOCTD
(henepanbHOI TOCYApPCTBEHHOU TpakIaHCKOH Ci1yx)0b1 PD - YnonHoMoueH-
Heli nipu IIpesunente PO no npaBam pebéaka. B cyopekrax PO peiicTByror
pernoHANbHBIC YTIOJTHOMOYEHHBIE 110 TpaBaM peO&HKa.

B Hacrosmee BpeMsi B pOCCHHCKOM OOIIECTBEITUPOKO OOCYXKIAeTCS
HEOOXOIMMOCTh CYIECTBOBAHUS MAHHOTO HHCTHUTYTA. Psi )KypHAIHCTOB U
OOIIECTBEHHBIX JesATeNeil BBIPAKAIOT HETAaTUBHYIO OLEHKY AESTEIbHOCTH
YIIOJTHOMOYEHHBIX, CTaBsT I10J] COMHEHHE LEeJecO00pa3HOCTh CYIECTBOBaA-
HUS TaHHOH (urypsl B rocynapcrse. OHU MPUBOIAT CIEAYIONINE apTyMEHTHI:
Bce pyHKIIMK OMOyACMeHa TyOIupyIoT (QYHKIIUN TOCYAapCTBEHHBIX U 00IIIe-
CTBEHHBIX HHCTUTYTOB, TIOJTHOMOYHS JETCKOTO OMOYACMEHa He PONHCaHBI B
KoncTuTynnm uimm B OTASIEHOM 3aKOHE.

denepabHOrO0 3aKOHA, MOCBSIMIEHHOTO YIIOJHOMOYEHHOMY IO Tpa-
BaM peOeHKa, HEeT, 4TO, TI0 MOeMY MHEHHIO, HE MEIIaeT €My pealn30BBIBATh
cBOM MoJMHOMOYHS. [Ipu OCyImIECTBICHHN NESATEIHHOCTH YHMOTHOMOYCHHBIN
PYKOBOJCTBYETCS PSIIOM MEXAYyHApOIHBIX akToB, Yka3zoMm IIpesunenra u
(enepanpHpIMH 3aKkoHaMu. Korzaa peuyb MIET O IpaBax 4yeJloBeKa, TO OIpaB-
JlaHa ycuJieHHas, qBoiiHas 3amuTa. I1. JI. JIuxTep cnpaBeAsnuBO CUUTAET, UTO
MHCTUTYT YTOJIHOMOYEHHOTO IO IpaBaM peO&HKa BocTpeOOBaH M HE0OXO-
IUM, a OT 3((HEeKTUBHOCTH UX AEATCIBHOCTH 3aBUCHT HE TOJBKO XXH3Hb U
3JI0POBBE OTIEIBHOrO pedeHkKa u 1o, kakuM oyzner mup B XXI B. T. A. Jlut-
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BuHOBa U b. C. KoraH ybenurenbHO JOKa3bIBAIOT, YTO MHCTUTYT NETCKHX
oMOyacMeHOB 3¢ (eKTHBEH U BOCTPEOOBaH.

CoBpemeHHOH Poccuy MHCTUTYT YHOJHOMOYEHHOTO IO IIpaBaM pe-
OcHKa HyXeH, Tak Kak 0Oe3 obOecmeueHHs TpaB peOSHKa HENb3s OBITH MO-
HACTOSILIEMY IIPABOBBIM I'OCYJapPCTBOM.

Cekuus
AKTYAJIbHBIE ITPOBJIEMbBI MEK/ITYHAPO/HOI O IIPABA

K. M. CUMAIT'THA
VBaHOBCKHUI IOCYIapCTBEHHBIN YHUBEPCUTET

MEXAHHW3M MEXIYHAPOJTHO-IIPABOBOM 3AIIIUTHI BE-
KKEHIIEB: HOPMATUBHASA OCHOBA

st rocynapeTB — 4ieHoB EBporneiickoro coro3a OCHOBHBIMH ME-
JIyHapOIHO-TIPaBOBBIMH JOKYMEHTaMH, TapaHTHPYIOIIMMH OSKCHIAM MeX-
JIyHapOJHO-TIPaBOBYIO 3amuTy, sBistoTcss Konsenuus 1951 rona u Ilpoto-
koi 1967 rona o cratyce 6eKeHIEB.

BerynuBiias B 3akoHHYI0 cuity B 1954 1. JKeHeBckas KOHBEHIMA O
cTaTtyce OEKEeHIIEB Kacanach MPUYMH SMUTPAIUU, HUMEBIINX MecTo 10 | AH-
Bapst 1951 rona, u ee neiicTBHE OrpaHMYUBAIOCH TOJIBKO OekeHlamu u3 EB-
pomel. OTO BpEMEHHOE U TePPUTOPHATIBHOE OTPaHUYEHHE OBLIO JIMKBUIUPO-
BaHO JIMlIb B 1967 rony npuHsATHEM COOTBETCTBYIOLIETO MPOTOKOJA.

Tpu Hanboee BaXKHBIX NMPABOBHIX rapaHTHH JKeHEBCKOH KOHBEHINN
COCTAaBJIAIOT 3alpeT NMPUHYAUTEIHHOTO BO3BPAICHHS OEXKEHIIEB B CTPaHy, U3
KOTOpOW OHM Oe’Kasik, 0 BBICHEHHS MX CTaTyca, IPUYeM 3TO IPaBO YKe
00pesto cTaTyc MEKAyHapoJHO-TIPaBOBOTO OOBIYast; 3alpeT YrojJoBHOTO U
aJIMUHUCTPATUBHOTO TIpecieOBaHMsl OeKeHLAa MO NPHYMHE HENEeTAILHOTO
BBE3/1a WM HEJIETAIBHOTO MPEOBIBAaHMS 1 3aIpeT TUCKPUMUHAILINH.

Hekotopeie aBTopsl cumTaioT, urto JKeHeBckas KOHBEHIUS HE CO-
JIEPKUT BCEOOBEMITIONIEH 3aIMTHON KOHIEIINH, YTO, TI0 HAIlleMy MHEHHIO,
MpeCTaBIsIeTcss 00OCHOBAHHBIM.

Bo-niepBrix, JKeHeBckasi KOHBEHIINS HE COJCPIKHT MpaBa Ha BHE3] B
rocyaapctBo. Cepa ee 3amuTHOTO ASHCTBYSI HAUMHACTCS JIUIIH C MPeObIBa-
HUs OeXEeHIa B TOCyAapCTBe-y4acTHHUKE. JJMCKYCCHOHHBIM IPEICTaBISETCS
BOIIPOC, BO3MOYKHO JIM BBIBECTH M3 001Iero cMbicia JKeHeBCKOW KOHBEHIIUH
3alpeT Ha CWJIOBOE NPEAOTBpAIIECHUE MEPECEUEHUs TOCYAAPCTBEHHBIX I'pa-
HHI OC)KEHIIAMH.

Bo-BTOpBIX, OHa pacmpocTpaHseT cBOe AECHCTBHE Ha rOCYAapCTBEH-
HOE TIpeciieJOBaHHE B OTHOCUTEJILHO OrpaHUMYeHHOM o0beme. B aToT crimcox
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HEe BKJIFOUEHBI IIOJIOBAs TPUHAICKHOCTh, BO3PACT, MHBAIUIHOCTB, CEKCY-
aNbHasl OPUCHTAINS, TIPECieIOBaHUE CO CTOPOHBI HETOCYAAPCTBEHHBIX OpTa-
HU3aIWiA, HENPUTOJHBIC U )KU3HU YCIIOBHS OKPYXKAIOIIEH CpeIsl W Tpax-
JIAHCKHE BOMHBI.

Kpowme Toro, B CBSI3H ¢ OTCYTCTBHEM YHA(DUIIMPOBAHHOTO MOIX0/1a K
OTIpeNIeNIeHHI0 cTaTyca OEKeHIIEB BO3HHMKAeT ImpoOiieMa ToilkoBaHWs KoH-
BeHUUHU 1951 r., 4TO MOPOXKIAET Pa3pO3HEHHOCTh B MEXIYHAPOJIHON Mpak-
THKE MIPEIOCTABICHUS YKA3aHHBIM JIUIAM 3alUThI.

Cekuus
HCTOPHA TOCY/JJAPCTBA H ITPABA

A. H. BAIIAPUHA, H. II. PLIKYHUH
MBaHOBCKMI rOCYAApCTBEHHBI YHUBEPCUTET

JUKTATYPA A. IMHOYETA B YNJIN

Jlmanocte Ayrycro [InHO4YeTa ABISETCS HEOAHO3HAYHOM.

C 0omHOM CTOPOHBI, €r0 PKOHOMHYECKHE pedopMBI CHOCOOCTBOBAIH
YCIIEIIHOMY Pa3BUTHIO CTPAHBI, @ €0 YXOJ € IOCTa TIaBbl TOCYAApCTBa MO-
CITY>KWJI OTHUM W3 HEMHOTHX NIPUMEPOB MHUPHOTO CBEPIKEHUS TUKTATYPBI.

C nmpyroit CTOPOHBI, €ro Mepbl 60PHOBI C TPOTUBHUKAMH PEXHMa ObI-
JIM O4YeHb KecTOKH. bornee 40 ThICSY YeTOBEK MPOIUIN Yepe3 apecThl U MBIT-
KH.

CymiecTByeT HECKOJIBKO TOUEK 3peHHs Ha pexuM [InHouera.

CTOpOHHUKH €ro pedopM CUMTAIOT ACUCTBHS M mocTynku [InHouera
OIIPaBIAHHBIMHM, TaK KaK OH HE JOMYCTHJI CO3/IaHHS COIIMAINCTUYECKOTO I'o-
CyJapcTBa.

[IpoTnBHUKHM Xe yOexaeHbl, yTo penpeccun [InHOYeTa HEeonpaBaH-
HO KECTOKU. Tak, 104b CBEPrHYTOTO BOCHHOW XYHTOH IIPE3UACHTA CTPaHbI
Hcabenp AnbeHpe, cauTaeT, uto [InHOUEeT 3acy KBl HaKa3aHMs.

II. C. TPYIIMHA, A. A. JOKTHUOHOB
MBaHOBCKUI rOCYAapCTBEHHBIA YHUBEPCUTET

MPABO 30JI0TOM OPJIbI
OCHOBHBIM HCTOYHHMKOM IpaBa B 3osotoil Opne Obuia Benukas Sca
Uwuarucxana. KpomeSIcol aeicTBOBaIM HOPMBI OOBIYHOTO TpaBa KOYEBBIX
Hapoz0B. I[To Mepe pacnpocTpaHeHHs HClIaMa MOHTOJIBl HAYMHAIN HUCTIONb30-
BaTh IIApHaT.



Sca mpexncraBisana co0Ol CBOA 3aKOHOB W YCTaBOB, COCTaBICHHBIN
Ha OCHOBE HOpPM OOBIYHOTO IpaBa. OHa BKIIOYana B ce0s HOPMBI YTOJIOBHO-
TO, CEMEIHOT0, aIMIHNCTPATUBHOTO, MEXIYHAPOIHOTO, HACIEACTBEHHOTO 1
cynebOHoro mpaBa. Tak xe SIcoil yTBepKIanach BEpXOBHAS BIACTh, COCPEHO-
TOYEHHAas B pyKaxX XaHa, M ONPEAeISUTICH TOTUTHYCCKHE IPaBa MOHIOJIBCKO-
TO €ecTiocOOHOTO HacENeHU. DTH IpaBa 3aKI0YaliCh EANHCTBEHHO B TOM,
4T0OBI M30MpaTh HOBOTO XaHa B EPUO MEKAYLAPCTBHS.
IIpaBoBas cucrema, co3maHHas UMHIHCXaHOM M €ro NMpUEMHHKaMH,
OblTa J)KEeCTOKa M NMPUMHUTUBHA. TOJIbKO MpHHATHE Inapuara o0oraTuio eé
HOpMaMH Pa3BUTOTO (h)e0AaILHOTO IIpaBa.

K. 1. UCITPABHUKOB, B. A. CTEIIAHOB
MBaHOBCKHUI TOCYJapCTBEHHBIH YHUBEPCUTET

TOCYJIAPCTBA MAMS, HTHKOB U AIITEKOB
B TOKOJIOHUAJILHBIA TEPUO/I;
CPABHUTEJIbHO-IIPABOBOM ACITEKT

T'ocyaapcTBo Malisi, MHKOB H alTeKOB ObLIM co3maHbl B HOKHOHM U
IlenTpansHOif AMepuKe OO 3aBOEBAaHHS 3THX TEPPUTOPHHA eBpoIeiinmaMu.
SIBNAACH BBICOKO PA3BUTHIMU IMBHWIM3AIMAMHU, C KPYINHBIMH TOpPOJAMH U
HaJla)KeHHBIMH jgoporamMu. OHH HMEIH XOPOIIO OPTaHH30BAHHYIO CHUCTEMY
YIOpaBIEHUS U YETKYIO COIHANIBHYIO CTpYKTypy. [lo THIy opraHu3anuu Bia-
CTH MX MO>KHO COINOCTAaBHUTh C JIpeBHEBOCTOUHBIMU LIMBHIM3ALMAMH, CyILE-
cTBOBaBIIMMHY Ha bimkxHem BocTtoke B nepuop [IpeBHero Mupa.

IIpuxon eBpomneilieB OCTAHOBHI €CTECTBEHHBIM XOJA pPa3BUTHUS yKa-
3aHHBIX HaponoB. Ha pa3BanuHax MHIEHCKUX TOCYAAapCTB BO3HHUKIJIA HOBas
JlatnHoamepukaHckas nuBuan3anusa. OJHAKO, MaMATh O CYILECTBOBAaHUM B
JJAHHOM PErMOHE BBICOKOPA3BUTHIX TOCYJApPCTB 10 CUX MOJ OCTaeTcs B CO3-
HaHWM HapoJ0B JIaTHHCKONH AMEpHKH.

A. A. MYPATOBA, K. A. COJIOBBEBA
BaHOBCKMI FOCYAAPCTBEHHBIM YHUBEPCUTET

ITPABOBBIE ACIIEKTBI BOPHBbI AIIOHCKUX BJIACTEN
C AKY3A
IIpoucxoxxaeHne TPYIMITUPOBOK sIKyJ3a OEpeT CBOE HAYallo W3 TpeX
COLMANIBHBIX TPYIMI, CPOPMHUPOBAHHBIX MPECTYIMHBIM cooOiiecTBoM. Kax-
JIBIA, KTO XKeJaeT BCTYIHTh B PSJBI AKY3a, NOJDKEH MPOUTH O0pPS WHUIMA-
. TONBKO TMOCIE HEro YEIOBEK CTAHOBHUTCSA MOJHONPABHBIM WICHOM
SIMTOHCKOH Mauu.
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OCHOBHOW IESTEIBHOCTBIO SIKYyI3a SBIACTCS MOJTYYCHHE MAKCHMallh-
HOW TpUOBUTH U3 pa3iHYHBIX cep MX BIUAHUSA. [IpecTymHbIe TPYIITHPOBKH
HMEIOT CBSI3M C STOHCKHUMH BJIACTIMH. Y HUX €CTh OCBEJOMMTEIIH B ITOJIUITUH
U JAPYTUX IPaBOOXPAHHUTENBHBIX opraHax. OTHOIICHWE HACENCHHS K SIKYI3e
pa3mmuno. ECcTh Te, KTO WX MOOAEPKUBACT, KTO-TO OTHOCUTCS Oe3pa3iudHoO,
JIpyrye COBEPIIEHHO HEraTUBHO.

C TeueHHEM BpEeMEHH, SMOHCKas Madus cTajia JOBOJHLHO MHOTOYHC-
neHHo#. OHa ABISICTCS OJJHOM M3 CaMBIX COCTOSITCIBHBIX Maduii B MHpE.

B XXI B., HecMOTpsl Ha MOJABJIE€HUE OPraHU30BAHHOW HACWIIbCTBEH-
HOM MPECTYyMHOCTH, YJICHOB SIKyA3a MOKHO BCTPETUTh B SIMOHUM MTOBCEMECT-
HO. U, TeM He MeHee, rOCyIapCTBEHHbIE MEPbI MPEAYIPEKICHUS OpPraHu30-
BaHHOM MPECTYIMHOCTH U OOPHOBI ¢ HEFO 0UEeBUIHO 3D (HEKTHBHEL

H. C. ITABJIBIYEB, A.®. JIUCMHA
MBaHOBCKUI rOCYAapCTBEHHBIA YHUBEPCUTET

CYJEBHBIN MMPOIIECC HAJl BEIBMAMM
B CPEJJTHEBEKOBOM EBPOIIE

I'onenue Ha BenpbM Havanoch B 3anannoi Espore B 30-40-e roxsr XV
ctoserus, koraa B 1484 rony nmana pumckuii aHokentuit VIII m3nan Oymry
«Summisdesiderantesaffectibus» («Bcemu cunamu nymm»).

Bo30yxzeHue nena NpoTUB BeJbMbl HAUMHAIIOCH C ToHOCca. Ilono3spe-
BaTh YEJIOBEKAa B KOJZIOBCTBE MOTJIM IO Pa3sHbIM MPUYMHAM: OT CTPAHHOMN
60poIaBKH, 10 HEOOBITHOM PEUH MK YPE3MEPHOM KPACOTHI.

CyneOHbIH mporece BKIIOYall B ce0s HECKOJIBKO CTaAMiH: apecT, pac-
CJIe/IOBaHNE, BBIHECEHHE MPUTOBOpa M Ka3Hb. lIpH3HaHHWE y MOJICYAMMO-
ro(o¥) BBIIBITHIBAIIM Pa3HOOOPa3HBIMU crioco0aMu. OHUM U3 TIaBHBIX J10-
Ka3aTeJIbCTB BUHBI ABISUIOCH HAIMUME KaKUX-JTMOO SI3BOYEK, B3AYTHH U Jpy-
THX OTKJIOHEHHH, IPOUCXOKICHHE KOTOPBIX TOT1a ObII0 HEM3BeCTHO. OTHUM
U3 CII0OCOOOB IMONYyYCHHs JOKA3aTeNbCTB SBJUIACH IBITKA BOAOH, KOTOpas
4acTO NMPHUBOAMIIA K CMEPTH JOTIPALIHBAEMOTO.

Bechb cynebHBIN mporiecc MPOBOANIA WHKBH3HUINS, a TIPUTOBOPHI HC-
MOJTHSUTUCH CBETCKUMH BIIACTSMHU.

IIporeccsr Hax BenpMaMu ObUTH aHTHTYMaHHBL. B To Bpemst o mpaBax
YyeJI0BeKa HUKTO U HE CIIBIIIAN, U OHU HUKEM HE OXpaHsUIUCh. Mcxonas u3 ato-
IO MOXKHO YTBEp)KIATh, YTO JaHHAs TeMa SBISIETCS] aKTyaJIbHOH, OCKOJIBKY
MPOLECCHl Hajl BEAbMaMU MOT'YT MOCIYXHUTb IPUMEPOM TOT'0, YEM HE JIOJKEH
SIBIISITbCS COBPEMEHHBIN CYI.



E. C. IUIYTAJIOBA, . A. CKPOMHBI
BaHOBCKMI rOCYAAPCTBEHHBI YHUBEPCUTET

T'OCYJAPCTBEHHBIN CTPO1 OCMAHCKOW UMIIEPUA

Ocmanckas uMriepust Benét cBoé cymectBoBanne ¢ 1299 r. B 1453
rogy Obi1 B3sT Koncrantunonons. B 1475 roxy nogsnactaeiM Typenxomy
CyJTaHaTy cTal OcKoJok 3omoToi opasl KpeiMckoe xaHcTBO. B Hawane 16
BeKa I0Jl BJIAcTb TYypOK IONajJ IOYTH Bech ApaBUICKHI MONYyOCTpOB U
Oonbinas yacth CeBepHoil Adpuxu. IIpaktuuecku Bc€ Cpeau3zeMHOMOpEE,
brwxanii Boctok u 3akaBkazbe BOILTH B cocTaB OCMaHCKOW UMITEPHH.

ITo muenuro KopskoBa, mokTopa UCTOpHUYECKHUX HayK, B OcMaHCKON
uMIiepun  GopMHUpyeTcs TEOKpaTHUecKass BOCHHO-aAMUHHCTPAaTHBHAsS MO-
Hapxus. OHa co3aaBanach M0 BOCTOYHOMY 0Opasily BIIaICHUS HEIBH)KUMOM
COOCTBEHHOCTHIO. M3HAYanbHO TakUM MyTEM Pa3BHBAIACH POAOIUIEMEHHAS
cucrema Baactu. Co BpeMEHEM OHA HAKJaIblBaJach Ha TEPPUTOPHIO, SKOHO-
MUKy, OXBaTHWJa MOJUTHKY, YIpaBJIE€HUE, aAMHHUCTPALMIO, BOOPY)KEHHBIE
CHUIIBI M OXpaHy nopsaka. [locTeneHHO po0BbIE U MIIEMEHHBIE OPTaHbl CPOC-
JIHCh C BOGHHO-TEPPUTOPHAIBHBIMH M BOCHHO-aIMHHUCTPATHBHBIMU Opra-
HamMu. OHM Tak e cpacratoTcs U ¢ (popMaMu COOCTBEHHOCTH, apeHAbl U
HAJIeNIOB 3a CIIyXO0y.

Takum 00pa3oMm, Ha BOCTOKE CIOXKHJIOCH CHIBHOE, HE3aBHCHMOE TO-
CyIapcTBO, KOTOpoe emié AOoNrHe Beka OyJeT MMeTh 3HaYMTEIbHBIN Bec Ha
HNOJIUTUYECKON apeHe He TOJbKO MYCYIbMAaHCKUX TOCyJapcTB, HO U TOCy-
napcts EBpornbl.

O. A.COIIIHMKOBA, A. B. EPVH
MBaHOBCKUI rOCYAapCTBEHHBIA YHUBEPCUTET

JUKTATYPA YOTA IIOJI ITIOTA B KAMBOKE

ITon TloT — cuHOHUM «MaccoBOTO youicTBa». OMH U3 CaMBIX JKECTO-
KHAX JUKTAaTOpoB B mctopru XX Beka. ['enommn B KamOomke BO3HUK M3-3a
€ro HACHJILCTBEHHOW MOMBITKY HAIIMOHAIM3UPOBATH U IEHTPAIN30BaTh KaM-
0OKMIICKIE KPECThSIHCKHUE XO3SHCTBA B COOTBETCTBUH C HJ€ATaMU KOMMY-
HuzMa. [lo MHeHHIO MHOTUX Yy4yeHbIX, nukTtarypa Yota Ilon Ilora sBisercs
OJIHUM M3 CaMbIX CTpPAlIHBIX PEXKHUMOB NpABIEHHs, a €r0 UTOraMH CTajld
MacCOBBIE CMEPTH JIIOJICH U AeTpaslaliusi BCETO TOCY1apCTBa.

Ero riiaBHOM naeei sBisuiachk co3ganue HoBo Kam0Oomku Ha ocHOBax
uneansoB kommyHusma. Jis qocrmkenus ceoeit nenu [on Iot He Opesrosan
JMIOOBIMH CPEJICTBAMU: HCIIOJIB30BAHUEC NICTCH B apMUM, MAacCOBBIC Ka3HH U
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neITkU. Taxoke onHol u3 3anad Ilon Ilora sBiasnack ycTpaHeHue Bcell BbIC-
il MHTEJUINTEHIINN — JIF000€ TPOSBIEHHE TPAaMOTHOCTH BIJIEKIO 3a OO0
cMepTh. Tak ke UCTPeOIsUTICh IO HE KXMEPCKOHM Hallu! U MIPEACTaBUTEIN
JIyXOBEHCTBa

Huxratypa ITon ITota or6pocmina Kambomxy k KaMeHHOMY BEKY: OBI-
JIM YHUYTOXKEHBI COTHH HCTOPUYECKUX ITAMSITHUKOB, COTHH MIJIJTHOHOB KHHT,
paspylIeHbl 1eCSITKU TopooB. Y Bce 3To [yist TOro, 4TOOBI OIMH YEJIOBEK MOT
COCPEZIOTOYUTh B CBOMX PYKaxX HEOTPaHMYCHHYIO BJIACTh M BOIUIOTHTH B
JKM3Hb COOCTBEHHOE BHJICHHE MHUpa — CTOIPOLEHTHOH KOMMYHHUCTHYECKOW
JHUKTaTyphl IIpoJIETapuaTa.

A. C. CYXAPEBA, T. O. MAJUMHA
MBaHOBCKHUI TOCYJapCTBEHHBIH YHUBEPCUTET

IPABOBBIE PE@OPMBI OCMAHCKOM UMITEPHAU B XIX B.

B Ocmancko#t umnepuu go XIX B. JOMHHUPOBAIO 3aKOHO-
JATEeNIbCTBO, pEeryJupyeMoe HOpMaMM HciaaMckoro mpaBa. OgHAaKo yxe B
koHne XVIII Bexa Ha ¢oHe yCHICHHS ONMO3UIIMOHHBIX HACTPOSHHMH, 3KOHO-
MHUYECKOTO M TEXHHYECKOTO OTCTAaBaHWS MUMIIEPUU OT CTpaH 3amajHon
EBpornsr Ha3pena HeoOXoAnMOCTh pedopMm.

Hawammecs B 30-40-x rr. XIX B. peopmsl, Bomenmue B HCTO-
PHIO TI0J] Ha3BaHUEM «TAaH3MMAaT», ObUIM IIEPBOW MOMBITKOW BBECTH B Tpa-
BOBYIO cucTeMy OCMaHCKOTO TOCyIapcTBa 3JIEMEHTHI CBETCKOTO IpaBa Iy-
TEM PELENIH 3ana HoeBporneiickiux 00pa3noB. PedopMer Tan3uMaTa ObLTH
HampaBJeHbl HA COXPAaHEHUE TEPPUTOPHAIBHON 1esnocTHOCTH OcMaHCKON
UMIIEPUH IIyTEM YACTUYHOW MOJEPHU3ALUU IIPAaBOBOI CUCTEMBI U IIPOBEJIE-
HUsI OypiKya3HbIX peoOpa3oBanuil. ['tonbxaHelckuiixarT-u mepud (1839 r.)
n Xart-u xymaroH (1856 r.) mpoBo3riamany Kypc Ha JOCTI)KEHHE PaBEeHCTBA
BCEX Iepef] 3aKOHOM, HE3aBHCHMO OT BEPOMCIIOBEIOBAHWS M HAIMOHAIBHON
MPUHAJIEKHOCTH.

HoBoBBeneHust ObUTH HalpaBiIeHbl Ha PacIIUpeHHe NpaB U cBOOO[
XPHUCTHAH, a TaKXe BHEJPEHUE B MCJIAMCKOE OOIIECTBO HEKOTOPHIX IIpa-
BOBBIX HOPM M MHCTHTYTOB, 3aMMCTBOBAaHHEIX B OCHOBHOM M3 ()paHIly3CKO-
ro npasa. 3aJ0KeHHbIE B HUX MPUHIMIIBI TIOJTYYHIN JalbHEHIIee pasBUTHE
B MHOTOYHCIJICHHBIX 3aKOHOJATEIbHBIX aKTaxX, HallpaBJIEHHBIX HA BHEAPECHUE
eBpoIeiickuX OypiKya3HbBIX HOPM B cdepy HMYIIECTBEHHBIX OTHOIICHHH,
CyIIOTIPOM3BOCTBA, aAMUHUCTPUPOBAHUS U 0oOpa3oBaHus. Tak, B 1840 r.
OBIT MPUHAT YTOJOBHBIM KOJEKC, COCTABJICHHBIN TOJ BimsHHeM DPpaH-
IIy3CKOT0 yrojioBHOro konekca 1810 r. B 1868 1. mo mpsimoii pekomeHma-
uu (paHIy3CKOTro Iocia Hadajgach peopma rocyAapCTBEHHOTO YIIpaB-
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JeHust, KoTopas ObUla NpU3BaHAa MOJATOTOBUTH CTPaHy K MOITANHOMY
BCTYIJICHUIO HA MYTh HapJiaMeHTapU3Ma.

Hauusie pedopMbl, KyJIbMHHANHMEH KOTOPBIX CTAO0 MPHUHITHE
nepBoii OcMaHCKOW KOHCTUTYIMU 1886 T., ChIrpaiy KIIIOYEBYIO POJIb B CTa-
HOBJICHHH TIPaBOBOTO rocyaapctsa B Typrun B XX Beke.

J. A. TPETBAKOB, C. K. KAPIIbIYEB
BaHOBCKMI1 rOCYy1apCTBEHHBIM YHUBEPCUTET

MOJINTUKO-KYJbTYPHAS PEBOJIIOIUS B KUTAE U EE
IIPABOBBIE NIOCJIEACTBHUA

W36panHas HaMu TeMa SBISIETCS aKTyaJdbHOW, TaK KakK ITOCIEICTBUS
KyJIbTYpHOH PEBOIOLHUH JI0 CUX MOp JIaroT o cebe 3HaTh B Kurae. Orpomuoe
KOJIMYECTBO JIIOJICH, KaK YJICHOB MapTHH KOMMYHHCTOB, Tak W OecmapTuii-
HBIX, OBUIO pENpeccUpOBaHO B T€ rofabl. bonbmioi ypoH xyHBeiionHamMu ObIT
HaHeCeH KyJIbTYpHOMY Haciennio Kuras: yHHYTOXXEHO MHOXECTBO JIPEBHE-
KUTalCKUX UCTOPUYECKHUX IAMATHMKOB, XPAMOB U MOHACTBIPEH, COKKECHBI
TBICAYM KHUT. VIHTeNNeKkTyanbHas M KyJbTypHas 3JHUTa ObUIa MOJHOCTBHIO
pasrpomieHa. HacTynuino uieonoruueckoe eIMHOMBICIINE.

Kynbt nuynoctn Mao 1[331yHa nproOpen 4yJoBHIIHbIE MacIITAObI.
Teneps kaxawiii rpaxkganua KHP momkeH Obul 4uTaTh, U3ydyaTh, YTHTh
TOJILKO OJTHOTO YE€JIOBEKA — «BEIHMKOro kopmuero» Mao LI33ayHa, nopTpeTsl
KOTOpPOTO BHCEJIM IIOBCIOAY. BOXIb KHTalickoro Hapoaa ObUT HE TOJBKO
UAECHHBIM BIOXHOBHUTEIEM, HO U OpraHu3aropoMm «Bennkoil mponerapckoi
KyJIbTypHOI peBomonumn». Bee mpeoOpa3zoBaHust TeX JIET MPOBOAMINCH OT
ero nmeHd. KpoBaBble penpeccuy, YHUYTOKEHHE ONINO3HLIUH B IapTHH,
KyJIbTYPHOH M HAy4yHOM HHTEJUIMICHLMU IPOBOAMIMCH IOJ NPELIOroM
60pB0BI ¢ MHMMOW yTpo30i Bo3BpaTa Kuras kK Kamurann3My, HacTyIJICHHE
KOTOPOTO SIKOOBI JKeNNajy OMITOPTYHUCTHI B TAPTHH.

Hcroputo KyJIbTypHOI PEBOIIOLUU MOXKHO PAa3AEIUTh Ha TPU 3Tala:
MaccoBasi, BOGHHAsI U PEBOJIONHMS TpaBolipeeMcTBa. OCHOBHBIE IENTH KYIb-
TypHOH PEBONIONMU OBUIM OMpezeNieHsl BhIcHIMM pykoBoacTtBoM KIIK u
mmuHO Mao 1[33a0yHoM. OHM 3aKIOUANIHUCh HE TONBKO B TIOJHOM YHHYTOXE-
HUM MHAKOMBICJINS, HO M B CO3/IaHHH «HOBOTO YeJIOBEKa», CBOOOJHOTO OT
CTapbIX WjaeH, NPUBbBIUEK, KyIbTYypsl U 0Obr4aeB. [Tocie cmeptn Mao 13a1y-
Ha KIIK Bo3noxuia Ha HETr0 OTBETCTBEHHOCTS 32

IIPOUCXOAUBIIIEE, HO UIEOJIOTH Maou3Ma J0 CUX IIOp UrpacT 3Hauu-
TEJIbHYIO POJIb B )KU3HU coBpeMeHHoro Kuras u noanep:xuBaercs npassiueit
napTueit KOMMYHHCTOB.
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B. E. TYIIBITUHA
BaHOBCKMI rOCYAAPCTBEHHBIM YHUBEPCUTET

OTMEHA PACOBOM JUCKPUMHWHAIIAU B CIIIA BO BTOPOI
MOJIOBUHE XIX BEKA — IEPBOM MMOJIOBUHE XX BEKA:
IMPABOBOM ACHHEKT

W30panHas HaMU TeMa SIBJISETCS aKTyalbHOW M Ba)KHOH, MOCKOJBKY
npobyiema pacusma Hadmopaaercs B CIIIA u no ceii neH. HecmoTps Ha TO,
yro B Jlekiapanuu 1776 r. ObUIO MPOBO3IJIALIEHO PABEHCTBO MEXKAY BCEMU
JIFOABMH, 3TO HE CMOIJIO YCTPaHUTh IpoTHBOpedns Mexay FOrom, riae BoBcio
mpouseTrano pabosnageHue, 1 CeBepoM, KOTOpbIE B UTOTe MPUBEH K ['pax-
naHckoit BoriHe 1861-1864 rr. Ilocie 3TOro KpOBONPOIHMTHOTO COOBITHS
OBUTH TIPEATIPUHATHI MIEPBEIC IIard Ha MyTH K OTMEHE PaOCTBa, YTO FOPUIH-
yecku orpazuiiock B XIII, XIV u XV nonpaBkax Konctutymuu CIIA.

Hagano XX Beka xapakTepH30BaJIOCh TEM, YTO aHTHPACHUCTCKOE 3aKO0-
HOJIAaTEIhCTBO CYIECTBOBAJIO Ha OyMmare JIMIIb JeKiaapaTuBHO. XIV mompas-
Ka K KOHCTHTYIIMH TPEJOCTaBHIIA BCEM CIOAM HACENCHHS CTPaHBI (KpoMe
uHpeines) npasa rpaxaad CIIA.OgHako 10KHBIE MITATH C MOMOINBIO0 Bep-
xoBHOTro cyzaa CIIIA Tak MCTOTKOBAIM ATy MOIPABKY, YTO JIUIIMIM TEMHO-
KOXKHX MOJUTHYECKHX TPaB.

®DakTUYECKH TIEPBBIE Cephe3HbIe Mephl MO0 00pbOe MPOTHUB PacOBOU
JMUCKPUMHUHAIIMK OBUTH MPHUHSTHI JUIIb B 60-X Togax XX cToyieTusi, BO MHO-
roM Onaronmaps «HETPUTSIHCKOH peBomrormm» 1963roma. B 1964 r. 6611 npu-
HAT 3aKOH O TPaXTAHCKHX IPaBax, KOTOPHIA (OPMATbHO YHHUYTOXKHI IFIC-
KPUMHHAITMIO TEMHOKOXXHX BO BCEX cepax IKOHOMHYCCKOW W MOJUTHYC-
CKOM KHM3HH. ITO COOBITHE CTAJIO BAXKHBIM TAllOM Ha ITyTH K BHIPABHUBAaHUIO
COIIMAJILHOTO TOJIOKEHUSI YepHBIX U LBETHhIX rpaxiaad CIIA He Tonbko B
npase, HO U B AaMEPUKaHCKOM OOIIlECTBe.

A. III. LTAKHNPOBA
BaHOBCKMI rOCYAAPCTBEHHBI YHUBEPCUTET

T'OCYJIAPCTBEHHbBII CTPOM 30J10TOM OP/bI

3onoTas opaa sBIAIACh COCTAaBHOW 4acTbl0 MOHIOJIBCKON UMIIEPHH,
coznanHoi B XIII Bexe. OTa mMnepust ObliIa IEHTPATHN30BaHHBIM IOCYIApCT-
BOM, 3aHUMABILIUM OIPOMHYIO TeppUTOpHIO OT Tuxoro okeana no LleHTpans-
Hoit EBpomnbl. MoHronbckoil ummepueil mpaBuia AMHACTHA YMHIHUCXaHa
(umarmsugs). B 60-x rogax XIII Bexa nmnepust pakTHUECKH pas3jienuiach Ha
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HE3aBHUCHMBIE TOCYIapCTBa, HO IOPUINYECKH OHU CUMTAINCH yiaycamu YuH-
THCXaHa.

3onotoit Oppoit mpaBmwia auHACTHA JKYyul (IKYyIHIBI) - CTapIIero
cerHa Ynarncxana. g 3omoroit Opael ObIT XapakTepeH pag 0COOEHHOCTEH.
Bo-mepBrix, Oombmias poib IDIEMEHHBIX BOXKIEH. Bo-BTOpPBIX, KOUEBOIl H
MOTYKOYEBOH XapakTep oOIIecTsa.

3osorast Oppa Obuta paHHedeonambHBEIM rocynapctBoM. Ee ympas-
JICHYeCKasl CHCTeMa 3aMMCTBOBAJia MHOTHE YEpPThl TaKHX JAECIIOTHYECKUX
BOCTOYHBIX rocyaapcTs kak Kuraid, [lepcus u cpeaHeasnaTckie XaHCTBa.

Beiciias Bnacte B cTpaHe mpuHaluiexana xany. OH mzbupancs Ky-
pyJiTaeM M COCpEelOTOYMBAJ B CBOMX pYKax (DYHKIMH IJIaBbl TOCYIApCTBa,
BCPXOBHOT'O I'NTaBHOKOMAHAYIOMICTO, T'JIaBbl HUCIIOJIHUTEIIbHOM BJIaCTH, 3aKO-
HOZaTenbHbIe U cyAcOHble GyHKImU. [Ipn xaHe neiicTBOBaIM TaKHe OpraHbl
KaK BH3UPb, OCKILIpHOCK, OyKayI, TUBaHBL

T'ocynapctBenHble Tpaauuuu 30510Tol OpAbl COXPaHSINCh B MOJIUTH-
YECKOW M COLMAIbHO-3KOHOMHUYECKOH JKU3HU TE€X TAaTapCKUX XaHCTB, KOTO-
pBie 00pa30BAIHCH ITOCIIE €€ pacaia.

1. 1. IYJIAIIOB, E. A. KUPUJIJIOB
VBaHOBCKHUI TOCYIapCTBEHHBIN YHUBEPCUTET

T'PAYKIAHCKASI BOMHA B UICITAHWHY B TPUJILIATHIE T'OJIbI
XX BB. 1 YCTAHOBJIEHUE JIUKTATYPbBI ®. ®PAHKO

B Hamem uccieoBaHnM paccMaTpuBaeTcs ciIouBIasics B 30x rogax
XX Beka nosmTH4eckas curyays B Mcrnannu, B 3To BpeMs CTpaHa NepeKu-
BaJIa CEPHE3HBIE MOJIUTHYECKHE TOTPSICCHHUS.

B 1931 npoucxoaur cmeHa (OpMBI NpaBIEHUS C MOHApXHWH Ha pec-
MyOJIMKY, K BIACTH NPHUXOMAT JIEBBIE MTOJIUTHYECKHUE CHIIBI, KOTOPBIE CIIOCO0-
CTBYIOT NPUHSATUIO KOHCTUTYLIMH. BMecTe ¢ 3THM COLMANUCTHI U JIEBbIE JIH-
Oepajbl MBITAIMCh MPOBECTH PsiJi peopM, HAMPABICHHBIX HAa pa3pelleHue
KPHU3UCHOI CHUTyallMd B CTpaHe, HO OHU HE MPHHECIH TMOJIOXKHUTEIbHBIX pe-
3yJIbTaTOB. AHTHKJEPHUKAIbHBIE 3aKOHBI, HAlpPaBICHHbIE HA OTIEJICHHE
LEPKBU OT TOCYIapCTBa, HEpaspelleHHbIH arpapHblii BOPOC M 3KOHOMHYE-
CKHi1 KPU3HUC CTAJIM OCHOBHBIMH ITPUYMHAMHU POCTA HEJIOBOJIBLCTBA B OOILECT-
BE M YCWJICHHUS HAIIHOHAINCTUYECKUX HACTPOCHHH.

[Ipn yyacTiy BOCHHBIX U yIbTPAIIPABBIX ITOJUTHYECKUX CHII 17 HIOMs
1936r. coBepuaeTcsi MATEX HNPOTHB PECITyOIMKaHCKOTO NpaBUTENbLCTBA. M3-
HayaJlbHO BOCCTaHWE OBUIO BO3INIaBJIEHO reHepaioM Xoce CaHXypXo, HO
NpaKTHYECKU cpa3y mnocie myTya Xoce norud B aBuakaractpode. Bepxym-
KOH BOocCTaHUs OBbIJIO IPUHATO PELICHNE HAa3HAYHUTH TJ1aBy «HALMOHAJIBHOTOY»
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npaBuTenscTBa reHepana @pannucko Ppanko (1892-1975 r.r.). Hagamocs
OTKpPBITOE IPOTUBOCTOSIHNE CHJI BHYTPH CTPAHBL, B KOTOPOE OBLTH BOBJICUCHBI
psn apyrux rocynapcts. Pexum ®panka noanepxxkusanu Wranus u ['epma-
HUA OoTnpaBuB B Vcmanuio moOpoBOibHBIE (HPOPMHPOBAHMSA BOOPYKCHHBIX
cui, CCCP Bcranm Ha CTOPOHY pecrmyOIMKaHIeB 00eciednB apMUI0 HE00X0-
JVMBIM BOOpYKeHHEM. VITOrOM 3TOro NpOTHBOCTOSIHUSL CTalIo TO 4YTO, 1-0ro
anpenst 1939r. ®panko B oduiMansHOM 3asBICHHH OOBSBWI O moOene U
OKOHYaHUH BOWHBI, ero pexxum Obu1 npuzHad CLIA, Aurnueii u @pannueit.

Takum oOpazoM, rpakaaHckas BoiHa B VcrmaHuM mpuBeia K MHOTO-
YHCJICHHBIM JKEPTBaM C OOEUX CTOPOH, YCHJICHHIO KPU3UCHOW CHUTYallMu B
CTpaHe M K YCTAHOBJICHMIO aBTOpUTapHOro pexuma Ppaniucko dpaHka,
KOTOPBI MpocymiecTBOBal 10 HOsO0ps 1975 roma. JlemokpaTuueckas KOH-
crutynus 1931 rona Obla OTMEHEHa, MOJUTHYECKHIE PECITyOIMKAHCKHUE Tap-
THH PacHOPMHUPOBAHBI.

Cekuyusn
IIPOBJIEMbBI KOHCTHTYI[HOHAIH3AL[HH
POCCHHCKOH ITPABOBOH CUCTEMbBI
(B3IVIA] MOJIOABIX YYEHBIX)

E. B. BAJIIMH
VBaHOBCKHUI TOCYIapCTBEHHBIN YHUBEPCUTET

KOHCTUTYIIUOHAJIN3AIIUA ®PUCKAJIBHO-
3KOHOMMYECKHUX OBSA3AHHOCTEM: IOHATUE, MEXAHU3M
PEI'YJIUPOBAHUA

Ob6ecneueHue HaJJIeKaIIero BBITOJIHEHUS ¢uckanbHO-
9KOHOMHYECKHX 00S3aHHOCTEH MMEeT Ba)KHOE 3HaYCHHUE JUISl CO3/1aHHs DKO-
HOMUYECKHX MPEATIOCHUIOK peasM3alliy 3a1ad U JOCTIDKEHHS Iesieil conm-
aJIHOTO TOCYapCTBa, MOJIEPKAHHS €ro 0E30MaCHOCTH M YCTOMYHBOTO pas3-
BUTHSL. AKTyadbHOCTH TaKHX OOS3aHHOCTEH TaK e 00yclIaBIMBalOT MHOTHE
MeXIyHapOaHbIEC (aKTOPHI.

Koncturynnonanuszanus He peaKo CTUMYIHPYET pa3BUTHE TPOQPHIIb-
HOTO 3aKOHOZaTenbcTBa. HanOombIIyo 10CTOBEPHOCTh TaKasi MOAEPHHU3ALIUS
MeXaHN3Ma PeryJupoBaHus (pHUCKaILHO-3KOHOMUYECKUX 00s3aHHOCTEH IpH-
oOpeTaeT, B TOM 4HCIE, NPH HAJIWYMU TO3UTHUBHBIX OIEHOK IUIAHUPYEMBIX
usmeHenuit Koncturynuonusmv Cynom PO.

Koncturynuonanuszauus He JODKHA OCTaBISITh COMHEHHH B Jeru-
TUMHOCTH CyOBEKTOB HOPMAaTHBHOW KOHKPETH3alWU MHAWBUIYaJIU3UPOBaH-
HBIX 00513aTeNbCTB.
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CreyeT OTMETHTh, YTO KOHCTHTYIIMOHHAs 3aKOHHOCTb BKIIOYAET
TpeboBaHue (eneparbHOro eIUHCTBA HOPMATHBHOTO OIIOCPENOBAaHHS OCHOB-
HBIX TIpaB, CBOOOA U 0053aHHOCTEH, MOCKONBKY d3P(PEKTHBHOCTD ITyOIHIHOTO
BJIACTBOBAHMS HE JOJDKHA MEHATHCS OT YpOBHA (PpyHKIMOHUpOBaHUA. OOBEK-
THBHO HEU30€KHOE YCIIOKHEHNE HOPMATHBHOTO PErYJIMPOBaHUS (PHCKAIBHO-
9KOHOMHYECKHX O0S3aHHOCTEH BJIEYET HOBBIE PHCKH YMAJICHUS HEIpepeKae-
MOT0 TpeOOBaHMUS 3aKOHHOCTH.

Takum o00pa3om, NMpaBoBOMl MexaHU3M (PUCKATBHO-IKOHOMHUYECKOM
00513aHHOCTH TPaXKJaH SIBJISIETCS YaCThIO MEXaHU3Ma 00eCHeyeHUs! KOHCTH-
TYOUOHHBIX COIHAJBHBIX IIpaB, 4YTO COOTHOCUTCA C Hueeﬁ Hy6J'H/ILIHO'
YaCTHOTO TapTHEPCTBA.

E. E. BOJIKOBA
MBaHOBCKMI rOCYAApCTBEHHBIA YHUBEPCUTET
IPABOBBIE OCHOBBI COLIUAJIbHOM MMOJIUTUKH
MBAHOBCKOMH OBJIACTH

Tlox coupansHOM MOIUTUKON peruoHa MOHUMAETCs JeATEeILHOCTL OP-
TraHOB TOCY/JapCTBCHHOM BJIACTH, HAIlpaBJiCHHAs Ha COIMAJIbHOE Pa3BUTHC
peruoHa. B pe3ynbTaTe Tako# JAeATEILHOCTH CO3JAOTCS YCIOBUS JISI ITOBBI-
IICHUS Ka4yeCcTBa U YPOBHS KHU3HM YeJIOBEKa, HanboJIee MOJTHOTO YIOBJIETBO-
PEHUS UHTEPECOB PA3IMYHBIX COIHABHBIX IPYIIN, YTO CIIOCOOCTBYET pealu-
3al[M{ [IPUHIUIA COLMAIBHONW CIpPaBeIMBOCTH. TakuM 00pa3oM, 3HAYCHUE
MOJIHOTO U JIETAJLHOTO MPABOBOIO PETyJIHPOBAHUS YKa3aHHOW cepbl oue-
BHIHO.

CoumanbHas nojauTuka MBaHOBCKOM 00JacTH OCHOBBIBAETCS Ha (Qe-
JIepajbHOM 3aKOHOAATEIBCTBE U AETAIM3UPYETCS 3aKOHOAATEIBCTBOM CYOh-
ekta P®. OcHoBomnosaramomnum aokymMeHToM sBiseTcss Koncruryius P,
KOTOpas yCTaHaBJIMBAET CTATYC COLMAIILHOTO rocynaapcta. CMBICIOBOE Ha-
MOJIHEHUE YKA3aHHOTO KOHCTUTYIIHOHHOTO TOJIOXKEHHUS MPOUCXOJUT IyTEM
npuHATHS PeaepaabHBIX 3aKOHOB, ACTAIU3UPYIOIUX COLMAILHEIC TapaHTHH
B cdepe TPYJAOBBIX OTHOIICHHH, OXpaHbl MATEPUHCTBA M JICTCTBA, COLIMAIIb-
HOro 00eCIevYeHHsI, )KHIUIIHON MOJIMTUKH, SKOJIOTHH, 00Pa30BaHMs, KYJIbTY-
phI. PerynupoBaHuiO COIMaIbHON cdhephbl TakKe IMOCBAIICH MAacCHB 110J13a-
KOHHBIX akToB. Oco0oe 3HaYeHHe UMEIOT I'ocyqapcTBeHHbIE IporpaMMbl PO
no HanpasieHnio «HoBoe kauecTBo xu3Hu». Ha ypoBHe cyObexkTa PO pas-
pabaThIBAIOTC M NPHHUMAIOTCS aKThl 3aKOHOJATEIbHBIX (IIPEACTaBUTEIb-
HBIX) M HCIOJIHUTEILHBIX OpPraHoB BiiacTH MBaHOBCKO# oOjactv (3aKOHBI
MBanosckoit obaactu, Ykasel I'yoepratopa MBanosckoit obnactu, ITocra-
nosiienus IlpaBurenbcTBa MBanoBckoi oOmactu, IIpukassl pasiandseix Jle-
naprameHTOB MBaHOBCKoOW oOyactu u jp.). CyIIECTBEHHOC 3HAYCHUE IS
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CTPATETUUCCKOro TUTAHUPOBAHUS COIUANBHON cepsl pernoHa umerot ['ocy-
JTAPCTBCHHBIC IPOrpaMMbl VIBaHOBCKOI 00acTu.

OmHako OYEBHIHO, YTO B BBINIEYKA3aHHBIX HOPMATHUBHBIX IPABOBBIX
akTax MIBaHOBCKOI1 00JIaCTH OTCYTCTBYET CHCTEMHOCTL. Ha Ham B3rmsiy, Ais
KOMIIJIEKCHOI'O PErYJIMPOBAHMUs COLMANbHON chepbl HEOOXOmUMO pa3pabo-
Tath «ConmanbHeIi Kogeke MBaHoBckoi obOnactu». [IpHHATHE yKa3aHHOTO
IIOKyMeHTa OyIeT criocoOCTBOBAaTh yA0OCTBY HMCIOJIB30BAHMS IIPABOBOM 0a3bl
Y TIOMOJKET HACEJICHUIO OPUEHTHUPOBATHLCS B PETHOHAILHOM 3aKOHOAATENLCT-
B€, TOCITIOCOOCTBYET BELISBJIEHHMIO B HEM IPOOENIOB, M BIOCIEACTBHH UX YCT-
PaAHEHUIO, a TJIaBHOE OYAET CIAYXKHUTh OCHOBOWM JJIsl Pa3BUTHUS U COBEPIICHCT-
BOBaHUs COLMAILHON MOMUTHKN MIBaHOBCKOI 00IacTH.

P. A. TACIIAPSH
MBaHOBCKMI rOCYAapCTBEHHBIA YHUBEPCUTET

K IPOBJIEME ITIPUHY IUTEJIBHOI'O BBIJIBOPEHUS 3A
MPEJEJbBI P® JINI] BE3 I'PAJKIAHCTBA: IPABOBBIE ITO3U-
LU KOHCTUTYLIMOHHOI'O CYJA

CnoXHbBIE TEONOINTHYECKUE YCIOBHA IMOCIEAHUX HECKONBKHX JET
YCHIIMIIA MUTPAllMOHHBIE TIPOLIECCHI U, KaK CIEACTBUE, YBEINYUIN KOTHYECT-
BO JnI] O€3 rpaskAaHCTBa , MPUOBIBAIOIINX HA TeppuTopHio Poccurckon @ e-
nepanuu. Hamre rocynapcTBo ObIIO BEIHYXKJEHO MOWTH Ha KOPPEKTHPOBKY
OTAEIbHBIX HAIPABICHUH MUT PAllMOHHON MOIUTUKHU , YKECTOUUB PETYIHPO-
BaHME MEP MO NPEAOTBPAIIECHUIO HE3aKOHHOW MUTPALUU , YCUIEHHUIO OTBET-
CTBEHHOCTH JIUI 06€3 IpakJaHCTBA, HAPYIIAIOIINX MUTPALMOHHOE 3aKOHOa-
TeNbCTBO. B MOKIIaze paccMaTpuBarOTCsA OTAENBHBIC aCTEKTHl periaMeHTa-
IIUH U pearn3aliy Ha MIPAaKTHKE MPOIEIypsl aIMUHUCTPATUBHOTO BBIABOpPE-
HUs v1 6e3 rpakaaHcTBa 3a npesensl Pocenickon @eneparmu . [Ipuvepst
n3 npaktuku KorcturyrmonHoro Cyaa Poccurickon deaeparmn mo3BOISIOT
KOHCTaTHPOBATh HEYIOBJIETBOPEHHOCTH IPak/IaH BOIPOCAMH pETIaMEHTAlNI
JTaHHOH cepbl,, MOCKOJIBKY OCIApUBAaHMIO IIOCPEJICTBOM MEXaHH3MOB KOH-
CTUTYLIMOHHOT'O CYAOIPOU3BOCTBA MOAJIEKAIN HE TONBKO OCHOBAHUS , HO U
OTZEJbHBIC MTPOLIEAYPHbIEC IPaBHiIa BBIABOPEHHMS JIMIL O€3 IpakJaHCTBa 3a
Hpeensl HallleW CTPaHBI.

AKTYaJIbHOCTb TEMBI OOYCIIOBJIEHA HEKOHTPOJINPYEMOCTBIO TpOIieC-
COB MHI'palli¥ HAacEeJIEHUs], KOTOPHIE CTAJIH OIHUM W3 (aKTOpPOB, BIHUSIOLINX
Ha COCTOSTHUE OOIIECTBEHHOTO MPAaBOIOPSIAKA ¥ OOIIECTBEHHON 0e30MacHo-
cTH. B mocnennee BpeMs MIET aKTHBHBIN MPOIECC CO3AAHHUSA U OOHOBICHUS
MUTPALMOHHOTO 3aKOHOIATENIBCTBA, PACIIMPEHNE MEKIYHAPOIHO-IIPABOBOTO
perynupoBaHus ykazaHHOW cdepbl. OOHUM U3 BaXKHEHWIIMX BOMPOCOB, TpE-

16



OyIOMHX HAYYHO-TEOPETHYECKOTO MCCIICOBAHUS, SIBISIETCS IPABOBBIC TIO3H-
i KorcrurymmonHoro Cyna P® o staum Bompocam. OcoOeHHO B KOHTEK-
CTe MPHUMEHCHHS TNPUHYAUTEIBHBIX MEp, HalpuUMep aIMHHHACTPATUBHOTO
BBIIBOpEHHE JUI Oe3 rpaxmancTBa u3 Poccuiickoit @enepannu. [Ipaktuka
MOKA3BIBACT, YTO HE BCETa MPOIeaypa BEIABOPEHNUS NI Oe3 TpakJaHCTBa 3a
npenensl Poccuiickoit @enepanun 3akaHUnMBaeTcsa 0e3 HapyIIEHHS WX OC-
HOBHBIX IIpaB, YTO SIBIISCTCS OCHOBAaHUEM i oOpaineHus B EBpomelickuii
Cyn o npaBaM 4elloBeKa 3a 3allUTOM.

A. O. IOJITAYEB
VBaHOBCKHUI IOCYIapCTBEHHBIN YHUBEPCUTET

BJUSHUE MOJEJEN MHBAJUTHOCTH HA PA3BUTHE
IIPABOBOI'O PETYJIMPOBAHUA TPYJA U CONUAJIBHOI'O
OBECIIEYEHHA NHBAJINJIOB B POCCHUHA

Bimsnue Ha conepxaHUE Mep COLMAIBHOW 3aIUTBHI MHBAIHWIOB, 3a-
KPEIJICHHBIX B 3aKOHOJATENBCTBE, BO BCE BPEMEHA OKasblBalla Ta WM HMHAs
MOJi€Ib UHBAJIMJTHOCTH, HA OCHOBE KOTOPOM CTPOUTCS TOCYNapCTBEHHAsS I10-
JIUTHKA B OTHOUICHUM JAHHON KaTErOPUU JIULl B KOHKPETHBIM UCTOPUYECKUM
EpUOA,.

Mopnenyu MHBaIMHOCTH, KOTOPBIE CIOXKWINCH B EBpone B pa3nuHbIe
HCTOPUYECKHE MEPHUOJIBI, MOKHO YCJIOBHO OOBETUHHUTH B TPH KOHLEIIIUU —
JMYHOCTHO-IIEHTPUYECKYIO (apXaWyHasl, PEINTHO3HAs, MEAWIMHCKAs, KO-
HOMHYECKasi MOJIETH, MOZENh (PYHKINOHAIBHBIX OTPAaHWYECHUH), IOIYyIISIIH-
OHHO-IIEHTPUYECKYIO (MapKCHCTCKasi MOJIeNb, IICHMXOCOIMAIbHAS MOJIEINb,
MOJIETIb NHBAJIMJHOCTH KaK HE3aHITOCTH), CMEIIaHHYIO (MEANKO-COIMaIbHas
MOJIeTIb, OMOTICMXOCOLMaIbHAsl MOJIETb). AHAIN3 PAa3IMYHbIX MOJeel HHBa-
JIMJHOCTH TI03BOJISAET CIeaTh BBIBOJ O TOM, YTO Hanbosiee OOBEKTUBHO Ta-
KOe SIBJIEHHE, KaK HMHBAIHJHOCTD, OTPAXKaeT MEANKO-COIIHAIBHBIN U OHOTICH-
XOCOIMATHHBIN TOIXOBI.

ITockonbKy Ha pa3IM4HBIX MUCTOPUYECKUX dTalax MOJENM HHBaIUI-
HOCTH OKa3bIBAJIU BJIMSHUE HA COAEPKAHUE POCCUICKOr0 3aKOHONATENbCTBA,
TO NPEACTABIIAECTCS BO3MOXKHBIM IPEUIOKUTH CIEAYIOLUIYIO IEPUOINU3ALUI0
pa3BUTHA MPABOBOIO PETYJIHMPOBAHHUS TPyAa M COLIMANBHOrO oOecredeHus
UHBaNUA0B B Poccuu: nmepuoj penuruo3Hod MOJeNnu; Neproja MOJENU Tocy-
JAPCTBEHHOT'0 MPU3PEHUs; NEPUO]l YIKOHOMUUYECKON MOJENHN; NEPUO] MEAU-
KO-COLIMANIbHOI MOJENH.

AHanu3 COBPEMEHHOTO POCCUICKOT0 3aKOHOJATENbCTBA TOKA3al, YTO
B HacTosiee BpeMs B Poccun B OCHOBE TOCYAapCTBEHHON MOJUTHKH B OT-
HOLLIECHUY HMHBAJIUJOB JIEKUT MEIUKO-COLHUAIbHAS MOJCIb HWHBAaJIUIHOCTH,
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YTO HAILIO CBOE oTpaxkeHne B DenepansHoM 3akoHE «O COIMATBHON 3aIUTe
nHBaIKAOB B PD» 1 WHBIX HOPMAaTUBHBIX IPABOBBIX aKTax. TakuM oOpa3om,
B COBPEMEHHOM POCCHHCKOM 3aKOHOJATEIbCTBE MHBAIUIHOCTh paccMaTpH-
BAcTCsl B Ka4ECTBE OTPAHMUYCHHUS CIIOCOOHOCTH HE TOJIBKO K TPYJOBOH Ies-
TENBHOCTH, HO M K MEPEIBIKCHNIO, O0YyUEHUIO W APYTUM BUAAM KH3HEICS-
TENBHOCTH, IPU 3TOM HHBAINIAM IMPEIUIaracTcss HE TONBKO MEIUIMHCKAs
MOMOIIb, HO ¥ MOMOIIb COIIMATIBHOTO XapaKkTepa, MpeACcTaBIsIonas HHBAIN-
JlaM BO3MOKHOCTb PECOLMAIN3aI[i1, BOCCTAHOBICHUS MM CO3[JaHHEe HOBBIX
COLIMANIBHBIX CBA3EH.

M. [I. KOPIOUKMH
VBaHOBCKHUI TOCYIapCTBEHHBIN YHUBEPCUTET

TAPAHTUS PEAJIM3AIIMU KOHCTUTYIIUOHHOM
OBSI3AHHOCTH POJUTEJIENA 3ABOTUTHCSI O JETSIX
B POCCHIICKOM ®EJIEPAIINN

I'oBOpsI HEMOCPENCTBEHHO O KOHCTUTYIIMOHHOM 00S3aHHOCTH POIUTE-
neit 3ab6oTtuthcs 0 AeTax B Poccuiickoit deneparuy, a IMEHHO O 3HAUUTENb-
HOW POJIM TrOCyapcTBa B OKa3aHUM MOMOIIHM POAUTEISIM B peann3aliy JaH-
HOW 00s3aHHOCTH, Hanbojee BaKHBIMH T'apaHTHUAMH SIBISIIOTCA HE TOJIBKO
TOCyJapCTBEHHAs MOJUTHKA B chepe 3a00THI O CeMbe, POTUTENSIX, ACTAX, HO
TaKXKe COCTOSHHE SKOHOMHKH M MaTepHaibHOEe OOecledueHHe poauTeneil,
pas3IMyHbIe CTUMYJIBI, HOOYKAAIOIMINe TPaX/1aH UMETh JIeTel, IpaBoBOe Mpo-
cBemieHne poauteneil. HeoOXoanMo OTMETHTB, YTO TOCYNApCTBEHHAs IOA-
JIep)KKa KOHCTUTYLIIMOHHON OOS3aHHOCTH pOJUTeNeil 3a00THThCA O JIETAX B
Poccuiickoit ®@enepanuu He OrpaHUYUBAETCS CUCTEMOM TOCYNapCTBEHHBIX
NocoOMi rpakJaHam, UMEIOIIUM JIeTel, OHa HOCHT KOMIUICKCHBIH XapakTep
U BKJIIOUYAET MpaBa, JIbIOTHI U UHBIE COLIMATIbHBIE MEPHI.

B kauectBe 0HOW M3 TapaHTHH peanu3aluy KOHCTUTYIIHOHHOH 005-
3aHHOCTH POJUTENEH 3a00THTHCS O JIETAX paccMaTpUBACTCA M IOPHANYECcKast
OTBETCTBEHHOCTh POAMTENICH 3a €€ HEWCIIONHEHHE, TO €CTh 3a OTCYTCTBHE
WM HEHAIJIeKaIylo 3a00Ty O (QU3NYECKOM, MCUXHUYECKOM, TYXOBHOM H
HPaBCTBEHHOM Pa3BUTHH JAETEH.

Crnemyer OTMETHTH, U4TO 3a00Ta O BCECTOPOHHEM pa3BUTHH H 0e30-
MaCHOCTHU JETEeH, UX MCUXUYECKOM U HPAaBCTBEHHOM 3/10POBbE, AOJDKHA pac-
HpeJensaTbCcsd COpa3sMEPHO CTENEHH U BUY COLUAILHOTO BIMSHUS HA pa3BU-
THE pebeHka. DTo o0mias 3ajada rocyaapcTsa, o0LIecTBa 1, IJIaBHBIM 00pa-
30M, poAUTENEH, UMEIOIUX IPUOPUTET B BOCIUTAHUYU CBOUX AETEH.

Takum 00pa3oM, CylecTBYeT TECHasI B3aMMOCBSI3b MEX/Y KOHCTUTY-
IIMOHHBIMU 00513aHHOCTSIMHU POJUTEIICH 3a00TUTHCS O IETSIX U OTBETCTBEHHO-
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CTBIO 32 €€ HEHCIIOHECHHE, a TAaKXKe TapaHTUSAMHU TOCYAapCTBa B PealU3allun
JTAaHHOW 00sM3aHHOCTH. JIOCTOWMHBIC YCIIOBHUS JKM3HH POAMTENCH W Jered B
Poccutickoit ®eneparnum, 6e3yCIIOBHO, SBISCTCS BOIMPOCOM HAIMOHAIBLHOM
0e30MMaCHOCTH W TEPCHEeKTHB JajbHEHIIEro CyIIECTBOBAHHS POCCHHCKOTO
rocynapcTaa.

A. C.IIETPOBA
VBaHOBCKHMI rOCYTapCTBEHHBIN YHUBEPCUTET

MNOCTAHOBJIEHHS IIJIEHYMA BEPXOBHOI'O CYJA
POCCUMCKOMN ®EJEPALIMA: UX 3HAYEHUE
JIJIS1 IPABOIIPUMEHUTEJIbHOM NPAKTUKH

CornacHo crarbe 126 Koncturymuu Poccuiickoir denepaunu Bep-
xoBHbI Cyn Poccuiickoit @eaepanuy OCyLIECTBISIET B MPELYCMOTPEHHBIX
(henepaybHBIM 3aKOHOM TpOLECCyaTbHBIX (popMax CyaeOHbIH Hax30p 3a Jes-
TENBHOCTBHIO HIDKECTOSIINX CYOB M JaeT pa3bsICHEHHUS MO BOIIPOcaM cyneo-
HOM MPaKTUKH.

[TontHOMOYME 10 paszbsCHEHUIO CyaeOHON npakTuku BepxoBuerit Cyn
P® peanusyer nocpencTBOM NPUHATHS IOCTAaHOBICHUN. B HUX coxepxatcs
PYKOBOJSIINE PA3bsICHEHUS CyAaM II0 BONIpOcaM TPHMEHEHHs 3aKOHOJa-
TEJbCTBA, BOHUKAIOIIKMM B IIPOLIECCE OTIIPABICHUS MPAaBOCYIHS.

JlaHHBIE TIOCTAHOBJIEHHS 3aHHUMAIOT BA)KHOE MECTO B peann3aliuu
€MHOO00pa3usl MPaKTHKU CYJOB IIPH OTIPaBJICHUH MpaBocyaus. B cBs3u c
9THM CIJIOKUJIOCh MHEHHE, YTO COAEPIKAIIUECS B MOCTAHOBIECHUSAX Pa3bsiCHE-
HUS TI0 BOIIpOCaM CyJeOHO MTPaKTHKH, MHOTHE M3 KOTOPBIX HMEIOT XapakTep
PEKOMEHAAINH, 00s3aTeNIbHBI JUIS CYJIOB, IIOCKOJIBKY OHHM CHOCOOCTBYIOT
MpPaBUIBHOMY TOJIKOBAHUIO U AyTEHTUYHOMY MPUMEHEHHUIO HOPM Ha TeppH-
Topun Poccnu n momoratot u3dexaTh OMMOOK B Cy/IeOHBIX PEIICHHSX.

ITnenym BepxoBHoro Cyma P® B cBOMX MOCTAaHOBJICHUSX HE MOXKET
yCTaHaBJIMBaTh HOBBIE HOPMBI, OH JIOJDKEH B CBOMX Pa3bsICHEHUAX CIIEIOBATH
OyKkBe 3aKOHA W YYHTHIBATH TOT IMEPBOHAYAIBHBIA CMBICI, KOTOPHIA OBLI 3a-
JIOXKEH 3aKOHOJATEeJIEM.
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A. C.TIOBAJINXWHA, B. A. 3SUMINHA
BaHOBCKMI rOCYAAPCTBEHHBI YHUBEPCUTET

O IIPABOBOM CTATYCE ®EJEPAJBHOM CJIYKBbI BOMCK
HAIIMOHAJIBHOM T'BAPJINM POCCHIICKOM ®EJIEPAIIIN

Jns Gosee neTanbHOTO M3YYEHHsI ATOTO BOIPOCA MBI OOPATHIIMCH K
®DenepanbHomy 3akoHy oT 03.07.2016 Ne 226-D3 «O Bolickax HaIMOHATb-
Holt reapaun Poccuiickoit @enepannn». CraThs nepBas yCTaHABIUBAET, YTO
BOlCKa HallMOHaJIbHOW TBapauu Poccuiickoit denepauuu SBIAIOTCA TOCY-
JIApCTBEHHON BOEHHOW OpraHu3allfel, mpeaHa3HAueHHON IIsi oOecredeHHs
rOCY/IapCTBEHHON M OOIIECTBEHHOI 0€30MacHOCTH, 3allUThl paB ¥ cBOOO
YEJIOBEKA U I'paXk/1aHUHa.

Vkazom Ilpesunenra Poccuiickoit @eaepanuu B.B. [lytuna ot 5 an-
penst 2016 r. Ne 157 «Bomnpocsr @enepanbHO CiTy:KOBI BOMCK HAITMOHATBHON
rBaparu Poccuiickoit ®eneparnum» B meisx oOecredeHns] TOCyAapCcTBEHHON
1 O0IIECTBEeHHOW 0OE30MacHOCTH, 3aIIUTH IIPaB U CBOOOM YEIIOBEKA W TPax-
JaHWHA OBLIT CO3JaH HOBEIM opraH (emepalbHON HCIOTHUTEIBHON BIACTH —
DenepanpHas ciryx06a BONHCK HaIlMOHaJIBHON IrBapanu Poccuiickoit ®enepa-
. O6pa3oBanue PocrBapauy U ee CTaHOBJIEHHE MPOUCXOIUT HE «HA IIyC-
TOM MECTE», a OIIPAETCs HA OTEYECTBEHHBIN UCTOPHUECKUI ONBIT (HYyHKIIHO-
HUPOBAHHUSA CTPYKTYP, BHITIOIHABIINX IPAaBOOXPAHUTENbHBIE 33aa4H, a TAKXKE
3a/1a4u B 00J1aCTH 00ecrieueHusl ToCyAapCTBEHHOM 0€30MacHOCTH U 000POHBI
CTpPAaHBI.

Jist Toro 4TOOBI OpeeNuTh MpaBoBoil cratyc denepanbHOM CIyk-
OBl BOWCK HaIMOHANBHOW rBapauu Poccuiickoit denepannu HyKHO B Tep-
BYIO OoUYepeab UCXOIUTh U3 3a1au 3Toi DenepaibHO CITyKOBI, KOTOPEIC 3a-
KperuieHbl B cTatbe 2 DenepanbHoro 3akoHa «O Boickax HalMOHAJIbHOU
reapauu Poccuiickoii @enepanumy».

Hccnenys Bompoc o nmpaBoBOM craryce JaHHON DepepanbHOU Cllyx-
OBl MBI OTMeYaeM, 4TO cTaThs Imectas demepanbHOro 3akoHa «O BoiCKax
HalMoHajnbHOU reapauu Poccuiickoit @enepanum» roBOpUT O PyKOBOJACTBE U
YIPaBJIEHUU BOWCKAMM HAlMOHAJIbHOW TIBapauu. PykoBOACTBO BOWCKaMu
HalMOHaJbHOU reapauu ocymectsiser [Ipesunent Poccuiickoin @enepanuu.
VipasneHue BOWCKaMM HAallMOHAIBHOW IBapIuU OCYLIECTBISIET PYKOBOIH-
TeNlb yNOJHOMOYEHHOTO (hesepa’abHOro opraHa HCIHOJHHUTEIBHON BIACTH,
SIBIISIFOILMIACS TJIABHOKOMAH/IYIOIIMM BOMCKaMU HallMOHAJIbHOW I'BapIuu.
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II. C. CAMVYIJIOB
BaHOBCKMI rOCYAAPCTBEHHBIA YHUBEPCUTET

IPOBJEMHBIE ACHHEKTBI JEATEJIBHOCTH CJIEACTBEHHO-
'O KOMUTETA POCCUMCKOM ®EJIEPALTUN

C 15 anBaps 2011 roga npuHIMNUANBHO U3MEHMIACh CHCTEMa pOC-
CUMCKHX MPAaBOOXPAHUTEIBHBIX OPraHoB, ObUT co3maH CIeICTBCHHBIH KOMH-
teT Poccuiickoii denepanum, Kak caMOCTOSTEIbHBIN (heepaabHbIil Tocyaap-
CTBEHHBIN OpraH

Coznanue CnefcTBeHHOro koMuteta PD kak caMOCTOSTENBHOTO Op-
raHa, OCYIIECTRIISIONICTO MOJHOMOYHS B cepe YroJOBHOTO CYIOMPOU3BOI-
CTBa, — ATO JAaBHAA MEYTa BCETO POCCHICKOTO IOPHIMYECKOTO COOOIIECTBA.
SIBRSISICH CAMOCTOSITENBHBIM TPABOOXPAHUTENBHBIM OPIaHOM CO CBOMMH CIIE-
[UAaTFHBIMU 3BaHUAMH, MaTEpUAIBHBIM OOCCIICUYCHUEM H IIOJICIICACTBEHHO-
ctpio, CK Poccnn mpuHAANIEKUT K YUCTY TOCYJapCTBCHHBIX OpPTraHOB (ejie-
pPaNbHOIO 3HAYEHUS, HAJEIECHHBIX NOJHOTOM BIACTH HA BCEM TEPPUTOPUH
ctpanbl. OCHOBHas 1I€Nb IEATENbHOCTH BEJOMCTBA - OCYIIECTBICHUE MPE.-
BapUTENILHOTO PACCIEIOBAHMS 1O YrOJOBHBIM JeJlaM, OTHECEHHBIM K €ro
MOJICTIEICTBEHHOCTH B COOTBETCTBHH C YTOJIOBHO-TIPOIECCYaIbHBIM 3aKOHO-
nareabcTBOM. Ho B mosHOMacmTabHOM 00beMe MOCTHYh HAMEUCHHOH KOH-
Heniuu ObTo ObI CIIOKHO 0€3 MOCTAHOBKH 3aj]lad, peain3aius KOTOPBIX Iie-
JTIUKOM 3aBUCHUT OT (yHJIaMEHTAIBHBIX MPHUHIIUIIOB OPTaHU3AIMH U JESTEIb-
HOCTH OpraHa rocyaapcTBeHHOM BnacTu, kouM siBisiercss CK Poccun.

AHanu3 COBPEMEHHOI'0 POCCUICKOr0 3aKOHO/ATENbCTBA [TOKA3aJl, YTO
HaIUIO OOJIbIIAs IPaKTHYECKAsT 3HAYUMOCTh U HEOOXOAUMOCTh TIPOBEICHUS
KOMILUIEKCHOTO HAyYHOTO aHali3a U MUCCIEIOBAHUS MPOOIJIEM TI0 BaKHEHUIITHX
HanpasiyieHusiM aestensHoctu CK PO.

B. O. CHUAOPEHKO
BaHOBCKMI FOCYAAPCTBEHHBI YHUBEPCUTET

HNCIIOJBb30BAHUE KOHCTUTYIHIMOHHBIM CYAOM P®
3APYBEXKHOTI'O OIIBITA

B HameMm ucciaenoBaHUM paccMaTpUBAETCA MPAKTHUKA UCIONB30Ba-
HUS HAI[MOHAJBHBIM OPraHOM KOHCTHTYLIHOHHOTO KOHTPOJSI 3apyOesKHOTO
ombiTa npu BbiHeceHHH peuteHuil. Onnako, KC P® BbIHYXIEH OCTOPOKHO
HOAXOAUTh K BO3MOXKHOCTU ONHPAThCA HAa HCTOYHHUKH, HE HMEIOLIUE AN
Hero 00s13aTeIbHON CHJIBI, B YCIOBHSIX, KOTJa poccuiickasi MpaBoBasi CHCTEMa
CaMOJIOCTaTOYHAa, a MHOTME€ HOpPMBI OTEUYECTBEHHOIO IpaBa HUMEKT HHO-
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cTpaHHble KOpHH. K co’kaneHnio, He BCETIa CCHUIKM Ha 3apyOEXHBIH OIBIT
IPU PacCMOTpeHHH HcciexyeMblx CyZoM KONIM3HH SBIAIOTCS KOPPEKTHBI-
M.

Amnanmusupyercsa Kpyr npobiem, npu koropom Cyn mpuberaer K
OTIBITY WHOCTPAaHHBIX TOCYIapCTB, CIIOCO0 yKa3aHUs Ha Hero. OcoOeHHo 00-
pamaercs BHuManue Ha [locranoBienne KC P® ot 14 mons 2015 rona, B
KOTOPOM BIIEPBbIE [IUTUPOBAHME CYNEOHBIX PEIICHUH HAXOAWUTCS HE B OCO-
00M MHEHHH CyJiei, a B TIOCTaHOBJIEHUH OOJBIIMHCTBA. BaXkHO, YTO CCHUIKH
Ha pelleHns] KOHCTUTYLMOHHBIX cyaoB WUranuu, I'epmanun, ABctpun u Bep-
xoBHOro cyaa CoenunHéHHOro kopoisieBcTBa U CeBepHoi Mpmanauu mocra-
TOYHO CrielM(UYHBI, T.K. HEKOTOPBIE U3 PABOBBIX CUCTEM YKa3aHHBIX CTPaH
HE UMEIOT OOIIMX YePT C POCCUIICKOM.

MO>KHO JIM CUUTATh 3TH CCHUIKU Ha 3apyO0eKHYIO IIPAaKTHUKY NTPOCTON
HetoyHOCThI0 KC P® unu ero namepennsM neiictBuem? Ilpencrasisercs,
4yT0 370 BbI3BaHO cTpemiieHneM KC P® 3aHATh cTOpOHY €BpONEHCKUX CTpaH,
HE JKENAIOIINX IIOCTYNaThCsl KOHCTUTYIHOHHBIMH IICHHOCTSAMH B CIIOpE C
ECITY.

Takum o6pazom, obpamenne KC PO k mpaktuke 3apyO0eKHBIX TO-
CyIapCTB JEMOHCTPUPYET HaM T'OTOBHOCTH CyAa BECTH OTKPBITHIM THAJIOT C
WHOCTPaHHBIMH Kosuieramu, onHako IlocranoBnenne KC P® or 14.07.15.,
yOexaaeT Hac B ToM, uTo eciii CyJ oOpatuiics K 3apyOeKHOMY OIBITY H3-3a
BBIHY)KJICHHBIX OOCTOSITENIECTB, TO BEChbMa COMHHUTEIHHO T'OBOPUTH O BHE-
JPEHUH CPAaBHUTEIHHOTO METOJa B POCCHHCKOM KOHCTUTYLHOHHOM IIPaBo-
CyAWH.

B. . CUPABETIMHOBA, 0. A. YCTUHOBA
MBaHOBCKUI rOCYAapCTBEHHBIA YHUBEPCUTET

BUJbI OTBETCTBEHHOCTHU I'OCYJAPCTBEHHBIX
N MYHUIIUITAJIBHBIX CJIYKAIIUX

B Hamem wuccnenoBaHWUM pPaccMaTPUBAIOTCS BOMPOCHI, KACAIOIIAECS
BHUJIOB OTBETCTBEHHOCTH TOCYAApPCTBEHHBIX M MYHHUITUTIAIBHBIX CITyXKAalllHX.
JlaHHasi TemMa B COBPEMEHHOM OOIIECTBE OYEHb Ba)KHA JUISA TOAEPIKAHHS
KOHCTUTYITHOHHOTO CTPOSI U HEYKOCHUTEIHHOTO COOJIFOICHUH BCEX 3aKOHOB.

TocynapcTBeHHass ciry>k0a Kak OJMH W3 BaKHEUIIMX NPABOBBIX WH-
CTUTYTOB, O0CCIICYMBAIONINX OCYIICCTBICHHE YIIPABJISIONICTO BO3JCHCTBUS
rocyapcTBa, HEMbICIHMA 0€3 YETKO YCTAHOBIICHHBIX MEpP OTBETCTBCHHOCTH
OTIEJIbHBIX €€ 3JIEMEHTOB. MHOrue ydeHble O] OTBETCTBEHHOCTHIO MOHU-
Mal0T MHOTOACIEKTHOE SIBJICHHUE, HACTYMAIOIIEE 3a HEUCIOJHEHUE WU He-
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HaJUIe)KalllMe HCIOJHEHHE TODKHOCTHBIX OOS3aHHOCTEM M HECOOJOIEHNE
CITy>)keOHOH MUCHUIUINHEL, 32 HapyIIeHHe 3aKOHHOCTH M TPABOTIOPSIKA U 110
WHBIM YCTaHOBIJICHHBIM 3aKOHOM OCHOBAHMSIM.

OTBETCTBEHHOCTh TPABOBOTO CTaTyca CIIY)KAIUX OOBACHASTCS CYII-
HOCTBIO BO3JIOKCHHBIX Ha HUX (YHKITHH, KOTOPBIE CBS3aHBI C OCYIIECTBIIC-
HHEM OIPEIeICHHOTO BUa YIIPABICHUS: TOCYIapCTBEHHOTO U MYyHHIINIAb-
HOTO.

OO1eil YepToil TOCyAapCTBEHHOW M MYHHIIMIIANEHOW CITY>KOBI SBJIS-
eTcst obecrnieueHre (HYHKIMOHUPOBAHMS TOCYTAPCTBCHHOrO ammapara u af-
napara MEeCTHOTO CaMOYTPaBJICHHS, a TakKe peanu3aluu I0pUINIECKH Bia-
CTHBIX MOJTHOMOYHH JOKHOCTHBIX Jull. OTINYHE K€ COCTOUT HE TOJLKO U3
TEPPUTOPHATHHOTO MaciuTada uX AEeSITeIbHOCTH, HO M U3 caMO# cdepsl Biia-
CTHO-YMPAaBICHICCKON JCATSIEHOCTH, OCOOECHHOCTEH KOMIIETCHIIMH M II0JI-
HOMOYH TaHHBIX OPTaHOB.

Ho, HecmoTps Ha Bce oTianuus, 3akoHoAaTenbcTBO Poccuiickoii de-
JIepaIliiy IPeIyCMaTPUBACT CICAYIOMINE BUIBI OTBETCTBEHHOCTH: ITUCIIHILIH-
HapHYI0, MaTCpUAIbHYIO, aJIMIHUCTPATHBHYIO, YTOJIOBHYIO M TPa)XIaHCKO-
npaBoBylo0. U B HalleM HCCIIEIOBAHWH MBI OINPEICITMIN HUCKIIOUYUTCIHHBIC
OCOOCHHOCTH KaXIOr0 U3 BHAOB OTBETCTBEHHOCTH, MPOAHATU3UPOBAIN
MIPAKTUKY WX TPUMEHEHUSI.

A. A. TUMHUH
VBaHOBCKHUI TOCYIapCTBEHHBIN YHUBEPCUTET

MMPABOBOM OBbIYAL B KOHCTUTYIIMOHHOM IIPABE
3APYBEXHBIX CTPAH, UCTOPUA IPUMEHEHUA U ETO
COBPEMEHHOE 3HAYEHUE

OObI4ail - MpaBWIO MOBEICHHUS, CIOXKHUBIIEECS BCICACTBUE €ro MPH-
MCHCHHSA B TCUCHUC TINTCIIBHOTO BPEMCHU.

C moMmeHTa o0Opa3oBaHMs TOCYJapCTBa CTalM CKJIAABIBATHCS IMPaBO-
BBIC O6BI'—IaI/I - UCTOPHUYCCKHU CJIIOKUBIINMCS UCTOYHUK IpaBa W IpaBujia mo-
BEJICHUS, KOTOPBIE B MIPOIECCE CBOETO MPUMEHEHHSI CPOPMUPOBATH OOBIIHOE
npaBo. I103Ke 9acTO CaHKIMOHUPOBAIUCH TOCYIAPCTBOM U BKIIIOYAIHCH B
€T0 CUCTEMY IIPABOBBIX HOPM. OH SIBJIACTCA HaI/I6OJ'Iee JAPEBHUM NUCTOYHUKOM
npaBa, W JIOKUT B OCHOBE (DOPMUPOBAHHS MHOTHX OTpaciieii mpaBa, B TOM
YHUCIIe U KOHCTUTYIIHOHHOTO paBa. Ho mpu 3TOM mpaBoBOW 00BIYail B pas-
HBIX CTPaHaX UMEET CBOIO SIPKO BBIPAKCHHYIO, HAIIMOHATIBHYIO OKPACKY, BBI-
pabOTaHHYIO B TEYCHUE HMX JIOJITO IMPUMCHEHHUS, C YUETOM KYJIBTYpHOU pas-
HUIIBI CTPAH-UCIIOJIb30BATEIICH IPABOBOTO O0bIYAS.
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IIpaBoBoif 00BIYaiA, KaK MCTOYHHUK KOHCTHTYIIMOHHOTO IIPaBa MMEET
OTPOMHOE 3HAYEHHE UI Pa3BHTHUs OTPACIN KOHCTHTYIHOHHOTO mpasa. OH
CIOCOOCTBOBAJI, HA OCHOBE OIIBITA, HAKOIUIEHHOTO IPU €TI0 HCIIOJIb30BaHHH,
chopmMupoBaTh 0a30BBIE OCHOBHI KOHCTHTYIIMOHHOTO TIpaBa M TaKWM 00pa-
30M CTaJl Ha3bIBATHCSI KOHCTUTYIIMOHHBIM 00bryacM. Hanbomnee akTHBHO mpa-
BOBOH 00bI4aiil ucroneiyercs B Benmnkoopuranun, CIIA, Acrpanin, Kana-
Jbl ¥ IpyTUX CTpaHax MpUHAJUIeKAIIUX K aHTJI0-CAKCOHCKOW NpaBOBOM ce-
MbE U CTpaHax, B KOTOPBHIX CHJILHO Pa3BUTO PEIMIMO3HOE MPaBO, TaKMX KaK
CaynoBckast ApaBus.

B coBpeMEHHOM KOHCTHUTYI[MOHHOM IIpaBe IPaBOBOW OObIYall HcC-
IMOJB3YETCA HC TaK 4aCTO, B OTJIMYUEC OT APYTUX UCTOUYHUKOB IIpaBa. O[[HaKO
M0 MIPUYMHE TOTO, YTO OTPACIb KOHCTUTYIIHOHHOTO MpaBa OOMIMpHA 10 00b-
eMy OOXBATHIBAIOIIUX €H OTHOIICHWHA, MPAaBOBOW OOBIYAll CTAHOBUTHCSA HE
3aMEHHM, B T€X BONPOCAX, KOTOPOE HE CIIOCOOHO ypETyIHpoBaTh 3aKOHOAA-
TEIBCTBO.

10. C. TUXOMHUPOBA, JI. C. MOJIOTOBA
MBaHOBCKMI rOCYAapCTBEHHBIA YHUBEPCUTET

PEIIEHUSI KOHCTUTYIIMOHHOI'O CYJIA
POCCHUMCKOM ®EJEPAIIMA KAK MICTOYHUK
AJIMUHUCTPATHBHOTI'O ITPABA

Koncrurynmonnsnii Cyx PO (manee KC P®) — 3to cyneOHbIH opran
KOHCTHTYIIHOHHOTO KOHTPOJISI, 3aHUMAIOIINIA 0c000€ IOJI0XKEHHE B CUCTEME
rocyaapcTBeHHBIX opraHoB P®. Ho 110 cux 1op CIOpHBIM CUHTAETCsl BOIIPOC:
sBisAroTest i akTel KC PO uctounnkom aamuHuctparuBHoro npasa? Ilpe-
obnasaer MHeHHE O TOM, 4To akThl KC P® He sBIstOTCS OQHIMATBHBIM HC-
TOYHHKOM aJMHHUCTPATUBHOTO npasa. OHU JIUIIb HOCAT XapaKTep MOMYTHO-
TO BBICKa3bIBaHMA. Takoil TOUYKM 3peHus npuaepxuaiorcs H.A. bormanosa,
T.I'. MopmakoBa, T.5l. XabpueBa. OHU BBIIBUTAIOT CIEAYIOIINE apTyMEHTHI:
BO-TIEPBEIX, B PD mpereneHT He SABISIETCS MCTOYHHKOM IIPaBa; BO-BTOPBIX,
aKTBl JAHHOTO CyAE€OHOTO OpraHa He MOTYT OBITh NPH3HAHBI MCTOYHHKOM
mpaBa, T.K. 3TO HapyIIaeT MPUHIHNI pa3nesneHus Bnactei. [To muenno B.C.
Hepcecsuma, pemenus KC PO sBisroress akTaMy IpaBONPUMEHUTEIBHBIMI.
[TockonbKy pelieHust TaHHOTO cyneOHOro opraHa O HECOOTBETCTBHM pac-
CMaTpUBAEMOro HOPMaTHUBHOro mnpaBoBoro akra Koncrtutynuu P® mumb
OCHOBaHHUE AJsl OTMEHBI 3TOrO aKTa, a He caMa OTMEHa. [IpoTUBONOIOKHON
TouKM 3penus npuaepxkusatorcst C.A. ABakbsiH, B.A. Tymanos, b.C. D03eeB
u 1p. B kauecTBe MX OCHOBHBIX apryMEHTOB MOXKHO BBIAEIHUTB: BO-TIEPBBIX,
aktel KC P® o6namaroT cBOWCTBAMH HENEPCOHU(DUIIMPOBAHHOCTH, HEOTHO-
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KpPaTHOTO MPHUMEHEHHST; BO-BTOPHIX, akTel KC P® obmeobs3aTensHbIe, My0-
JWYHBIE W 00ECTIeYNBAIOTCS TOCYIAPCTBCHHBIM NMPUHYXICHUEM; B-TPETHHX,
axtel KC P® 3akimrouaioT B cebe Bce HOpMaTHBHEIC TIPABOBEIC IIPEIMTUCAHNS.
B./1. 3opekuH oTMedaeT odunmanbHei xapaktep aktoB KC PO, ropopsimix
o0 camoit mpaBoTBOpUeckoii pynkimu Koncrurynmonnoro Cyna P®. Crnenyer
NPU3HATB, YTO €TO PEIHICHHUs MPUOOPETAIOT NMPELEACHTHBIN XapakTep U CTa-
HOBSITCS MCTOYHUKOM aJMHMHHUCTpaTHBHOTrO mpasa. Utak, pemenns KC PO
KaK HMCTOYHMK MMEHHOTO aJMHMHHCTPAaTHBHOI'O IpaBa MMEET MECTO BBUIY
oOpaleHus cyaa Kak K TeM NOoJ0KeHHsIM KOHCTHTYINH, KOTOpbIE KacaroTcs
roCyJapCTBECHHOI'O YIpaBJICHUA, TaK U K TCM KOHCTUTYLIMOHHBIM aKTaM, KO-
TOpBIE COJEepKAaT HOPMbI agMHUHUCTpaTUBHOro npasa. AkTel KC P® u co-
JACPIKAIUECHd B HUX MPABOBBIC MMO3UINHU ChII'pAJIA U MTPOJOJIKAIOT BBINTOJIHATH
BRXHYIO POJIb B IPABOBOM PETYJIHMPOBAHHUH AaCHEKTOB T'OCYIapCTBEHHOTO
YIIpaBICHUSL.

T. A. DUIIATOBA, O. B. KASAKOBA
MBaHOBCKMI rOCYAapCTBEHHBIA YHUBEPCUTET

IJIEHYM BEPXOBHOI'O CY/JIA P®: IOPUJIUNYECKAS [IPUPOJIA
PEILEHUN

ITocranoBnenus Ilnenyma BepxoHoro Cyzaa BBICTYMalOT B KauecTBE
Pa3sHOBUIHOCTH CyJIEOHOTO TOJIKOBAHHS: OOBSACHSIOT OTAEIbHBIE TEPMHHO-
JIOTUYECKHE KOHCTPYKLUH, AT PEKOMEHJAIUM II0 KOHKPETHBIM IIPaBo-
NPUMEHUTENBHBIM ~ BONPOCaM, BO3HMKAIOUIMM B NPaBONPUMEHUTEIBHON
MpPaKTUKE POCCUICKHUX Cyn0B. BaxkHo, uTO pasbscHeHus Bepxosnoro Cyna
o0ecreunBaOT OTHOCHTENIBHOE eIMHOOOpa3ue B MPaBONPUMEHHUTEILHON
MpPaKTUKE POCCHHMCKHUX CYAOB, BBICTYNAs B Ka4eCTBE CPEJCTBA YCTPaHEHUS
MMEIOIIErocs MpaBoBOro mpodesa B OTACIBHBIX cepax MpaBOBOrO peryiiu-
poBaHus.

ITo MHEHHMIO MHOTHX yYEHHBIX M NMPAKTHKOB, MocTaHoBIeHUS [1neny-
Ma BepxoBHoro Cyna o6s3aTenbHBI A CY/I0B, TOCKONIBKY TaKHWe pa3bsCHE-
HUS COCOOCTBYIOT NMPAaBMJIBHOMY TOJKOBAHHUIO M €MHOOOPAa3HOM IpUMEHE-
HUIO 3aKOHA Ha Bcell Tepputopun PD, a Takke momMoraroT n3bexarb OmmooK
B OTIIPaBICHUN TPaBOCYIH. [TomHOMOUMS BepxosHoro Cyna
0 Pa3bsICHEHNIO BOIPOCOB CYJEOHOH NpPAKTHKH SBISIOTCS IPABOBBIMH,
MHa4Ye BO3HMKAET BOIPOC O IeJIeco00pa3HOCTH X 3akperuienus. Koncrury-
nuoHHb Cyn PO paccmarpuBaer mocraHosieHus I[lnenyma BepxoBHoOro
Cyza Kak aKkT TOJKOBAaHHUS 3aKOHA, KOTOPBII HE MOKET BBICTYIATh CAMOCTOSI-
TeNbHBIM npeaMeroM nposepku Koncrutynuonsoro Cyna.
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Hammare mogoOHBIX MHEHHWH O MPaBOBOM 3HAYCHWH TOCTAHOBIICHHUH
IIneryma Bepxoaoro Cyna CBHACTENBCTBYET O HEOJHO3HAYHOH OIICHKE
MIOCTAaHOBJICHNH KaK CaMOCTOSITEIFHOTO MCTOYHHMKA TpaBa. Copeprkarmmecs
MPEINHUCAaHNsT KOMICHCHUPYIOT IMPOOETsl B 3aKOHOAATEIECTBE, YCTPAHSIOT
B HEM CYILECTBYIOIIME IPOTHUBOPEYMS, OCYLIECTBIISIIOT €r0 HOPMATHUBHYIO
KOHKPETH3al1I0, 4YTO JAaeT OCHOBAHMS CUUTaTh IHocTaHOBiIeHUs [lnenyma
BepxoBHoro Cyna Ba)XHEHIIUM JIEMEHTOM CHCTEMbI IOPUINYECKOTO UCTOY-
HUKa mpaBa. [1og00HBIA cTaTyc TpeOyeT NMpU3HAHHS Ha 3aKOHOJATCIEHOM
YPOBHE PETPOCICKTHBHOE (MPEIBAPUTEIHLHO MPEIyCMOTPEB CIIOCOO JCHCT-
BUii) JeicTBUE OTAeNbHbIX mocTaHoBleHUil Ilnenyma BepxoBnoro Cyna,
a TaKKe YeTKO OmpefielieHHbIe paMKU HOPMOTBOPYECKOU CyZeOHON KOHKpe-
TU3AIUK 3aKOHA, YTO MO3BOJHUT 00kajnoBaTh mocraHoByeHus [lnenyma Bep-
xoBHOro Cyzaa B Koncturyunonnom Cyzae P®.

T. A. YUCTOB
MBaHOBCKUI rOCYAapCTBEHHBIA YHUBEPCUTET

CYJIbU KOHCTUTYIHHOHHOI'O CYJA P®
1 BEPXOBHOI'O CYJA CIIA

Koncrurynmonnsiit Cyn P® u Bepxosueiii Cyx CIIA 3anumaroT
0oco0oe MOJIOKEHHE B CBOMX HAIMOHANBHBIX CyAeOHbIX cucremax. Cyapu
COOTBETCTBYIOLINX CyJOB HaJeNCHBI MOJHOMOYHMSIMHU TojkoBaHus KoHcTH-
TYIMH W OCYLIECTBJICHHS KOHCTHTYLIHMOHHOTO KOHTposisi. OnHako, BCTaér
BOIIPOC, CYIIECTBYIOT JIM PA3JIM4Ms B IPABOBOM CTaTyCe JIMII, OTIIPABIIAIO-
KX TPaBOCYANE B PACCMaTPUBAEMBIX CYAE€OHBIX OpraHax?

[TpoBeneHHbI CpaBHUTENHHO-TIPABOBOM aHAIN3, MO3BOJISIET YTBEP-
JKaTh, YTO CYIIECTBYIOT NPHHLUIHAIBHBIE OTIUYUS B IIPABOBOM MOJOXKeE-
HHUH JIMI BXOJSIIIMX B COCTaB HCCIENyeMbIX CyAeOHBIX opraHoB. Tak, Ha-
MpUMep, pa3iIudus KacaroTcs MHOpsAKa Ha3HA4eHHS Ha JIOJDKHOCTB: CYIbS
Koncrurynmonnoro Cyna P® nasnauaercs CoBerom PDepepannu mo mpen-
cranenmio IIpesnnenta PO, cynsu sxe Bepxosaoro Cyna Ha3HayaroTCs ria-
Bo# rocymapctBa ¢ coriacusi Cenara CIIA. CrnexyeT oTMETHTH, YTO CyIIle-
CTBYET OTJMYHUS W B KojguuecTBeHHOM coctaBe. Eciim B KC P® Bxomut 19
cyneit, o BC CIIA coctout u3 9 wieHoB. Taxke, COTJIaCHO pOCCHHCKOMY
3aKOHOJIAaTENIECTBY MAaKCUMAJbHBIH CPOK NMPEObIBAHUS B JOJDKHOCTH CYIBH
KC P® cocrasnser 70 net, B To Bpems kak cyasu CIIIA HaxonsaTcs Ha cBoei
JIOJDKHOCTH ITOXXHM3HEHHO «II0Ka TOBEJeHUE nX Oe3ynpeuHo». B HarmoHasis-
HOM 3aKoHopaatenbcTBe PP uérko copmynupoBansl TpeOOBaHMs, KOTOPHIM
JIOJDKEH OTBeYaTh KaHAMJAT Ha JomkHOCTh cyapu KC, ognako B CILHA oT-
CYTCTBYIOT IOPUIMUYECKHU 3aKPEIUICHHBIE KPUTEPUU COOTBETCTBUS KaHAUAATA
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Ha JAHHBIHA ITOCT, YTO CTAJIO NMPUYMHON IMOSBICHUS HETJIACHBIX, B YACTHOCTH
HOJINTUYECKUX, YCIIOBHIT N30paHus Ha JOJDKHOCTE.

BaxxHo, uto HecMoTps Ha TO, uto Poccus u CIIIA oTHOCATCS K pa3-
HBIM [IPABOBBIM CEMbBSIM, MBI MOXEM T'OBOPHTH HE TOJIBKO O MPH3HAKAX, CO3-
JAIOIINX Pa3JINYMs BEICIIUX CyJeOHBIX OPTaHOB M MOJIOKEHHS CyACi, HO ¥ O
YyepTax FOBOPSIINX O CXOACTBE.

Cekuus
3EMEJIBHOE H 3KOJIOTHYECKOE IIPABO

B. M. KIIYBOBA
VBaHOBCKHUI TOCYIapCTBEHHBIN YHUBEPCUTET

BO3MEIIEHUE BPEJA, TPUYUMHEHHOI'O 9KOJOTHYECKHUM
IPABOHAPYHNIEHUEM

Bosmenienne Bpena, MPUIMHEHHOTO YKOJIOTHYECKUM ITPaBOHApPYIIIe-
HHUEM, DPEryJlupyercs HOpPMaMH S5KOJOTMYECKOI0 M TPaXIaHCKOTO IIpaBa.
OO6BexTamMy IPUIMHEHHUS Bpeia BRICTYIAIOT KU3HB, 3/I0POBbE U UMYIIECTBO
rpaxgaHuHa. Bpea MoxxeT ObITh BO3MEINIEH JOOPOBOJIBHO ITyTEM KOJIOTHYE-
CKOT'O CTPaXxOBaHUS U B CyA€OHOM IOPSIKE.

B cootBercTBuM co cT. 18 DenepanpHoro 3akoHa «O0 oxpaHe OK-
pyXxaromeil CpeapI»IKOIOTHUECKOE CTPAXOBAaHUE OCYIIECTBISIETCA B IIETIX
3aIIUTHl UMYIIECTBEHHBIX MHTEPECOB IOPUANYECKUX M (PU3NYECKUX JHI Ha
CITy4al SKOJIOTHUECKHX PUCKOB. DKOJIOTHYECKOE CTPAXOBAHUE BHIPAYKACTCS B
yIJIaTe CTPaxoBBIX B3HOCOB 3a NPUYMHEHHE BpeJla B pe3ysbTaTe HeraTHBHO-
TO BO3/ACHCTBUS Ha MPHPOIHYIO CpPelly; OHO MOXKET OBITh 00s3aTEIbHBIM U
J006poBoIbHEIM. O0s3aTEbHOE IKOJIOTNIYECKOE CTPaxXOBaHHE OCYLIECTBIISICT-
Csl B CHIJIy 3aKOHa, JJOOpPOBOJIEHOE - Ha OCHOBAHWH JIOTOBOpa MEXIy CTpaxo-
BaTeJIeM M CTPaXOBIIUKOM.

CyneOHbIil OpsIIOK siBIsieTcs: Hanbosee 3G(HEKTUBHBIM CIOCOOOM
Bo3MeIeHns Bpena. B coorBerctBum ¢ 1. 1 ct. 79 @3 «O06 oxpane Okpy-
KAoIIeH cpeap» HKOIOTHUECKUH Bpell, MPUIMHEHHBINA 30POBBI0 M UMYIIIE-
CTBY TpaX<IaH OTPHIATEIFHBIM BO3JEHCTBHEM OKpYKaloIlel Cpelasl B pe-
3y/lbTaTe XO3SHCTBEHHONW M MHOHM AEATENbHOCTH IOPHIMYECKHX U (u3nde-
CKHX JIHII, TTOJUIE)KHUT BO3MELIEHUIO B MOHOM oObeme. CornacHo 1. 34 Ilo-
craHoBieHus [Inenyma BepxoBroro Cyama ot 18.10.2012 Ne 21 «O npume-
HEHUH CyZaMH 3aKOHOJIATENbCTBA 00 OTBETCTBEHHOCTH 3a HapyIIEHHUs B 00-
JIaCTU OXPaHbl OKPYKaIOLIEH cpelbl U MPUPOONOoIb30BaHua» (nanee Ilocra-
HoBiteHue [Tnenyma BC P® Ne 21) cyn onieHuBaeT o0beM Bpena, yCTaHaBIH-
BaeT pa3Mep YTPAueHHOI'O MOTEpPIEBLIMM 3apadOTKa M HHBIC CBSI3aHHBIC
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¢ 3TUM pacxoisl. Takxke B CyZcOHOM IMOPSAKE MOKET OCYIIECTBISTHCS KOM-
MEHCANUs MOPAJILHOTO Bpea.

MO>XHO TOBOPUTH O HEAOCTAaTKAaX MPOLEAYPHl BO3MEIICHHUS Bpena,
CBSI3aHHBIX C PAaCYETOM pazMepa KoMIeHcauy. YToObI HX yCTPaHUTh, HYKHO
YCOBEPIICHCTBOBATh 3aKOHOJATEIBCTBO.

JI. A. MYXOKYXHUHA
BaHOBCKMI1 rOCy1apCTBEHHBIN YHUBEPCUTET

ITPABOBOE PEI'YJINPOBAHUE UCITIOJIB30OBAHHUSA 1 OXPAHBI
3EMEJIb CEJIbCKOXO3SIMCTBEHHOI'O HABHAYEHMSI

B Hacrosmiee BpeMsl IPOUCXOJUT YCIOKHEHNE OOLIECTBEHHBIX OT-
HOIIIEHUH B chepe MCIONB30BAHUS U OXPaHBI 3€MENb, U CTAHOBHUTCS CIIOXKHO
PErynupoBaTh 3eMEIbHbBIE OTHOIICHHS TOCPEACTBOM HOPM U MPaBHII 00IIero
XapakTepa. JTO 3acTaBISIET 3aKOHOAATeNs AN GEepeHIIPOBATh HOPMBI, pe-
TYJIUPYIOIIAE BOIIPOCHI OXPaHBl M UCIIOJIB30BAHHS 3€MEIb, UCXOS U3 COOT-
BETCTBYIOIIEH rOCYAapCTBEHHON MM O0IECTBEHHONH HEOOXOJMMOCTH.

Poccuiickoe 3eMenbHOE IPaBO OCHOBBIBACTCS HA IPUHLUIE LIEIEBO-
T'O HCIIOJIb30BaHU 3eMelib. B ¢T. 7 3eMenbHOro KoJeKca COAEPIKUTCS HcUep-
MIBIBAIOIINN NTEpEeYeHb CEMH KaTeTrOpHH 3eMeNb M0 IIeJIeBOMY Ha3HAYEHHIO.
ITpuoputer oTmaeTCs 3eMIIIM CENbCKOXO3SHCTBEHHOIO HAa3HAYEHHUS, U ITO
00YCIIOBJIEHO X COIMAILHO-3KOHOMHYECKOH 3HAYMMOCTHIO. 3EMIISIMU CEllb-
CKOXO3SH{CTBEHHOTO Ha3HAYCHUS NMPH3HAIOTCS 3€MIIM, HaXOAAIIMecs 3a rpa-
HUIIAMHM HACEJICHHBIX IIYHKTOB W IIPEIOCTABICHHbIC JUIS HYXXZ CEIBCKOTO
XO35IHCTBA, a TAKXKe NPeJHa3HAYEHHBIE /IS ATHX LIETIeH.

B ycnoBusix rio0alpHOrO M3MEHEHHWs KJIMMaTa M IpeoOiiafaHus
TeHHO-MOJU(HUIIMPOBAHHOTO MPOJOBOJILCTBHUS MpoOIeMa OXpaHbl M panuo-
HAJIFHOTO HUCIOJIB30BAHUS 3€MeNb CEIbCKOX03IHCTBEHHOTO Ha3HAYCHHUS MTPH-
oOperaeT MHOW CMBICT. B TaHHBIX YCIIOBHSIX Ba)XKHO, HACKOJIBKO TOCYAAPCTBO
CyMeeT COXPaHUTh IUIOIOPOIUE ITUX 3€MENb, U OT ATOTO OyIEeT 3aBUCETh €ro
KHU3HECIIOCOOHOCTh, BO3MOXXHOCTH CaMOro OHMOJIOTHYECKOTO BBIKHBAHUS
yenoBeka. [IpaBoBoe peryaupoBaHHe HCHOIB30BAHUS 3€MEb CEbCKOXO03SH-
CTBEHHOTO HA3HAYEHHUS OCYIIECTBIIICTCS HAa HECKOJBKHX YPOBHAX: dere-
panbHOM, cyObekToB denepanii 1 MyHUIIMIATHLHOM.

[TonsiTve oxpaHbl 3eMelNb, B TOM YHCIIE 3€MEJb CENbCKOX03sHCTBEH-
HOTO Ha3HaueHUs, B 3aKOHOAaTenbcTBe Poccuiickoit denepaiyy conepxKuTcs
B n.l cr.13 3K. 13 ananu3a HOpMAaTUBHBIX NPaBOBBIX akTOB Poccuiickoit
®Denepaliiyi MOKHO BBIIEIUTH CYLIHOCTb OXPAHBI 3€MeENb CEJIBbCKOXO3sHCT-
BEHHOI'O Ha3HAYEHMs, KOTOpas 3aKitodaercsi B Haubosnee moiaHOM 3ddek-
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THBHOM HCIIOJIb30BaHUU B KauyecTBE IVIABHOTO CPEICTBA IPOU3BOJACTBA MPU-
TOHBIX [UIS 3TOW LIENH 3eMeNb M HEJOMYICHUH yXYICHUS 3TUX 3eMellb B
Hporecce SKCIUTyaTaluH.

C. C. MVIOIIIKOBA
BaHOBCKUI rOCYAAPCTBEHHBI YHUBEPCUTET

IMPOBJIEMBI BOPBBbBI C IPECTYIIHOCTBIO
B CO®EPE 3KO0OJIOTUHN

OxpaHa OKpy:Karolell IPUPOJIHON Cpebl ABISETCS OJHON U3 CaMbIX
aKTyaJIbHBIX MPOOJIEM, CTOSIIMX Tepe]] MUPOBBIM cooliiecTBoM. Cpenut Mep
OXPaHbl OKPYXKAIOWIEN CPebl BAXKHOE 3HAYCHNUE UMEET I0PUINYECKas OTBET-
CTBEHHOCTh 32 3KOJIOTHYECKHE IMPAaBOHAPYIICHHSA, B TOM YHCJE YTOJOBHO-
MPaBOBasi OTBETCTBEHHOCTH 3a MPECTYIUICHHUS B cpepe SKOIOTHH.

B neiictByromem YK P® mpenycmarpuBaetcs riaBa 26 «9K0JIOTH-
4YecKHe MPECTYIIEHHUs». B Hayke MOJ SKOJIOTMYECKUM MPECTYIICHUEM IO-
HUMAIOTCSl NIPEAYCMOTPEHHbIE YTOJOBHBIM 3aKOHOM OOILECTBEHHO OIACHbBIE
JesHust (neiicTBUs wim Oe3neiicTBHE), MOCATaoNe Ha OOIIECTBECHHBIE OT-
HOIIEHHUS MO0 COXPAaHCHUIO OKPYXKAIOILIEeH NMPUPOTHON Cpeabl, palMoOHAIbHOE
UCIIOJIB30BaHUE NPHUPOIHBIX PECYPCOB, SKOJOTUUECKUN MOPAIOK U SKOJIOTH-
9ecKylo 0€30IacCHOCTh KaK HaCeJICHUs, TaK U MPUPOTHON Cpeabl.

BeIcoKkast TaTEHTHOCTbh HKOJIOTUYECKUX MPECTYIIEHUH 3HAYUTENBHO
cHrkaeT 3 PeKTUBHOCTh 00pbOBI ¢ HUMH. 10 naHHBIM ['eHepabHO MTPOKY-
parypsl P® Gonbinyio acTe npecTyruieHui B chepe 3KOJIOTHH COCTaBIISIOT
(hakThl HE3aKOHHOM PYOKHM, YHHUTOXEHHS WIH MOBPEXICHUA JecoB. OqHOMN
U3 KPUMHMHAJIBHBIX cep ocraercst He3aKOHHBIH 3KcropT Jjeca. Ilo cioBam
I'enepansHOTO TIpOoKypopa 0. 5. Yaiiku, ocTpo CTOUT mpodiiemMa 3arps3HEHUS
BOJIOEMOB, B TOM uucie o3epa baiikain.

Ananuz cyneOHOM NpaKTHKU TO3BOJISAET CAENaTh BBIBOJ O TOM, YTO
B OOJBIIMHCTBE CIy4aeB 3a JaHHBIC BUABI IPECTYIUICHHUH Ha3HAYAETCS
mrpad. Ha Ham B3rsa, MArkocTh Ha3HayaeMBIX CyJOM HaKa3aHWH 3a Ipe-
CTYIUIEHHUS B cpepe IKOJIOTHH, 3aTPyIHICT JOCTHIKCHUE [IeJIel HaKa3aHus, a
UMEHHO NPEIyNPExKACHUE COBEPIIEHUS HOBBIX NIPECTYIIICHU.

K mpuumnaMm Hu3KOH 3 QGEeKTHBHOCTH OOPBHOBI ¢ MPECTYIMHOCTHIO B
cdepe PKOIOTHH SIBISIETCS CIIA0bIH roCyJapCTBEHHBIH KOHTPOJIb B 00JacTH
OXpaHBI OKPYKAIOIIEH Cpebl, HECOBEPIICHCTBO SKOJIOTHIECKOTO 3aKOHO1a-
TENILCTBA, BCeoOIast OOIECTBEHHAS anaTHs K HApYIIUTENISIM 3aKOHA U BBICO-
yaiias JaTeHTHOCTb.

Takum 0o0pa3om, AJsl pe3ysIbTaTUBHOW OOpPHOBI C IKOJIOTMYECKOU
MPECTYNHOCTBIO TPEOYETCS CO3[aHUE CUCTEMBI, COJIEpKaIeii KOMIUIEKC Mpa-
BOBBIX, OPIaHU3alMOHHBIX U AKOHOMHYECKHX MEpPOINpPHATHH, 00ecreynBaro-
HIMX PALMOHAIBHOE HCIIOJIb30BAHHE M OXpaHy NMPHUPOIHBIX PECYPCOB U OK-
pyxaroleil cpespl B LEIOM.
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Cexnuus
AKTYAJIBHBIE ITPOBJIEMbBI TPAJKIAHCKOI'O ITIPABA

A. B. BOBOHUHA
WBaHoBCKHMIT rOCY1TapCTBEHHBIN YHUBEPCUTET

PACTOPKEHUE JOI'OBOPA COHUAJIBHOI'O HAVIMA
ZKNJIOT'O TIOMEIIEHUSAIIO TPEBOBAHUIO HAUMOJATEJIS

JloroBop conpansHOr0 HaitMa JKUJIOT0 TIOMENIEHUS! UMeeT CBOUM Ha-
3Ha4YeHHEeM O0ecHeYeHne TIpak[JaH HYXJIAIOIMXCs B JKuibe. JlelcTByer
00JBIIIOE KOJUYECTBO JIOTOBOPOB COIMAILHOTO HaiiMa, B CBS3M C Y€M BO3-
pacTaeT 4Mciao CyIAeOHBIX CIIOPOB O U3 pacTtopkeHun. OCHOBaHHEM IpPEKpa-
IICHUS COIMAIBHOTO HaiiMa MOXKET OBITh TOJBKO €ro pacTtopykeHue. Pactop-
JKCHHE JOTOBOpa COIMANBFHOTO HaiiMa KHIJIOTO IMOMEMICHUS 10 TPeOOBaHUIO
HalMOJIaTeNs CBSI3aHO C BUHOBHBIM MOBEJCHUEM HAaHUMATEN U TOYCKAeTCs
coryacHo B cT. 83 KK P®. Peur uier o HEeBHECEHNH HaHUMATEJIEM IIIATHI 3a
JKUIIOE TIOMEIIeHHEe U (FJIH) KOMMYHAJIbHBIC YCIYTH B TCUCHHE OoJiee MIeCTh
MeCSIEB IIAThl, pa3pyLMICHUH WM TOBPEXKACHUN JKUJIOTO MOMEIICHUS HaHU-
MaTeleM W IPYTUMH TpakJaHaMu, 3a JNEeHUCTBUS KOTOPBIX OH OTBEYAET;
CHUCTEeMATHYECKOM HapYIICHUH TpaB COCEJEH, KOTOpOe JenaeT HEBO3MOXK-
HbIM COBMECTHOM IPOXHBAaHUM B OJHOM >KUJIOM IOMEIICHUHU; UCIIOJIb30Ba-
HMH JKHJIOTO IOMEIICHHS HE 110 Ha3HAUCHHUIO.

IIpu 3TOM HE3aBHCHMO OT OCHOBAHHM PAaCTOPKEHHS JIOTOBOpPa COILU-
aJbHOTO HaliMa MPaBOBBIM IOCIEACTBUEM SIBJISIETCSl BBICEJIEHUE TPaXKIaH U3
3aHIMAaEeMOT0 JKUJIOTO TIOMEIIEHHs B cyneOHOM Topsiake. [lepedens ocHoBa-
HUW PacTOp>KEHUSI JOTOBOpPA COIMAJIHLHOTO HaiMa >KUJIOT0 TMOMEINICHHS TI0
TpeOOBaHUIO HaWMoJaTeNs sBIsSETCS HcuepnbiBalomuM. ClenoBaTeNbHO,
HaliMOJIaTeNIb HE MOXKET MPEAbSIBUTH B CyA TpeOOBAaHUE O PACTOPIKEHUH J10-
TOBOpa COIMANIFHOTO HaliMa B JIFOOBIX MHBIX CITydasX.

HeBuecenne HaHuMMareneM IUIaThl 3a JKWJIOE TOMEIICHHE U (WIIH)
KOMMYHAJIbHBIE YCITYT SIBJISIETCS CAMOCTOSITEIbHBIM OCHOBAaHUEM JIJISl BbICE-
JICHUSI TPAXKAAH U3 XKHIJIOTO MOMEIIEHHS TIPU COONIOICHIH JIBYX YCIOBHIL: 1)
IaTa 3a KUIoe TIOMEIICHHEe HEe BHOCHUTCS 0oJiee IIECTH MECSIEB; 2) OTCYyT-
CTBYIOT YBOKHUTEIbHBIX IPUYNH HEBHECCHUS TUIATHI (JUTUTEIbHBIE 3aJCPIKKU
BBITUTATHI 3apa00THOM MJIaThl, IEHCHH U JIP.).

Bricenenne B JaHHOM cllydae TMPOM3BOAMTCA C MPEIOCTABICHUEM
JIPYrOro *HWJIOT0 IOMEUIeHUsI.

B ocTanpHBIX cnydasx mociie MpeaynpekaeHus] HaiMoIaTeeM HaHu-
MaTeNs ¥ YJICHOB €ro CEMbH O HEOOXOIUMOCTH YCTPAaHUTh HAPYIIECHUS MPO-
JKUBAHHS BBICEJIICHUE MTPOU3BOIUTCS B CYACOHOM Mopsiake 0e3 mpeaocTaBie-
HUSL APYTOTO JKUJIIOTO MOMEILEHHUSI.
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M. B. BYIIVEBA
BaHOBCKMI rOCYAAPCTBEHHBI YHUBEPCUTET

JAEJOBAS PENYTALIIA
KAK MYJbTUKOMIIJIEKCHBIY TEPMUWH B ITPABE

B HayuHO# JuTepaType U HENOCPEJCTBEHHO B CyIeOHOW IpaKTHKe
0co0oe 1Mo 3HAYMMOCTH MECTO 3aHHUMAIOT BOIIPOCHI, CBSI3aHHBIE C 3aLIUTON
HeMaTepHaIbHBIX OJar U JMYHBIX HEMMYIIECTBEHHBIX mpaB. Hame uccieno-
BaHME ITOCBSIIACTCSI OJTHOMY M3 TaKHX OOBEKTOB IPaKIaHCKOTO MpaBa — Je-
JIOBOH peryTaluH.

JlaHHBIA TEpMUH MPUMEHsIETCS] B 9KOHOMHUUYECKON cpejie (Hampumep,
UCTIONB3YeTCs NMPH YUETe HEMaTepHUAIbHBIX aKTUBOB KOMITAHHN), B COIHANb-
HOHM cpene (Kak OLEHKa MPO(ECCHOHANBHBIX KadeCTB pabOTHHKA TOW HWIH
WHON Tpodeccruu), B TONUTHYECKONW cpene (Mpu (pOpPMHPOBAHUH IIOJIOKH-
TENIBHOHM OLIEHKH B HApoOJe BO BPEMs BBITIOJIHEHHUS TOJUTHKOM CBOMX IpE-
BEIOOpHBIX obOemanuii) U T.1.. [IoTpeOHOCTh B 3aIInUTe CYOBEKTUBHBIX KOH-
CTUTYLIMOHHBIX TIpaB IpakJaH B COBPEMEHHOM OOIIECTBE KaK HUKOT/A BbI-
COKa, ¥ TOYHOE YSICHEHHE JAHHOTO HOHSTHS TO3BOJHUT MAaclITabHO TPaKTO-
BaTh JIJAaHHBIHA MPABOBOW TEPMHH, PACIIUPHUT IIPABOCO3HAHUE IPaXK/aH, OBbI-
CHT MX YpOBEHb NMPABOBOW KyJbTyphl. BmecTe ¢ aTuM Bo3pacrer 3 dexTuB-
HOCTb IPH 3alIUTE YECTH, JIOCTOMHCTBA U JIEJIOBOH peIyTallui KOMIIAHHUH, a B
cily4ae MPUYMHEHHMs BpeJa AEIOBOM penyTalny IpaKIaHUHY MMO3BOJIUT BOC-
MOJTE30BATHCSI MHOTOACHEKTHOCTBIO TIOHATHS JAJISL 3aIIUTHI CBOMX Ipodec-
CHOHAIBHBIX MHTEPECOB B JIETIOBOH Cpeze.

OtcyTcTBHE YETKOTO ayTEHTHYHOTO IIOJXO0Jla 3aKOHOJATeNs B pac-
KPBITUH 3TOTO TEPMUHOJIOTHYECKOTO BOIPOCA JIMIIAIOT T'PaKAaH M MpaBo-
NpUMEHUTENEH IeMeHTapHBIX KPUTEpHEB MOHMUMAHMS JEIOBON peIryTaIyy.
Tpebyercs pazHOoOOpa3Hast XapaKTEpPUCTHKA JIEIOBOM PEIryTaluy B HAy9HOH
cpene, B JICWCTBYIOIIEH TMpakTUKE CYIOB, JAOMOJIHHUTENbHOE YSICHEHUE U
pa3bsCHEHHE TepPMHHA, a TAK)KE YCTAHOBIICHUE TIEPBOCTEIIEHHOTO MECTa Cpe-
1 HEOTHEMJIEMbIX JIMYHBIX HEMMYIIECTBEHHBIX HHTEPECOB JIMI[ B HAIMO-
HaJIbHOM MpaBe.

OcCoOeHHOCTh AETIOBOI pemyTalnuy MOATBEPXKIECHA W MIPUCYTCTBYET B
NpaKkTHKe MeXIyHapogHoil. Tak paccMOTpeHHe pa3iMuHbIX TOUYEK 3PEHUsI Ha
ryaBwii (ot anri. Goodwill) u TIiaTesbHBIN aHATM3 3TOTO HEMATEPHAIBHOTO
OJara 1MO3BOJIMT PACCMOTPETH JICJIOBYIO PEIYTALUIO C Pa3HbIX CTOPOH M IO~
XO/IOB K ONPE/CICHHIO MOHATHS U NPOaHAIM3UPOBATh €ro Kak MYJbTHKOM-
TUICKCHBIH TEPMUH.
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1. B. TAJTAWIBA
BaHOBCKMI rOCYAAPCTBEHHBI YHUBEPCUTET

IMPOEKTHAS MOJIEJIb HACJIEACTBEHHOI'O JIOTOBOPA
B POCCUIICKOM IIPABE

J1st pacuipeHusi BO3MOXHOCTEH HACJe01aTeNs B YaCTH BBIPAXKEHUS
UM 3aBEUIATENbHBIX PACHOPSIKEHUM, YNPOIIEHUs MPOLENyp NPUHATUS Ha-
CJIEJICTBA, a TaKXKE TOBBIMICHUS 3(PHEKTUBHOCTH MPUHUMACMBIX MEp MO 0X-
paHe HacjeAcTBeHHON Macchl DepepanbHbIM 3aKOHOM «O BHECEHUU H3Me-
HEHUU B 4acCTH NEPBYIO, BTOPYIO U TpeThio ['paxaaHckoro koaekca Poccuii-
ckoil denepanuu, a TaKKe B OT/AENbHBIEC 3aKOHOAATENIbHBIE aKThl Poccuiickoit
denepanum» B pOCCUNCKOE HACIEICTBEHHOE MIPABO BBOJAUTCS HOBBII MHCTHU-
TYT HACJECICTBCHHOTO IOTOBOpa, KOTOPBIA paHee POCCHICKOMY IpaBy OBLI
HemsBecTeH. [{ng storo B I'paskpanckuit konekc PO moGasisieTcst HOBast CT.
1140.1.

3akonompoekT (m. 1 ct. 1140.1) ycraHaBIMBaeT, 4To HaCIeIOAaTENb
MOJKET 3aKIIOYUTh HACICICTBCHHBIH JOTOBOP C JIFOOBIM W3 JIUI], KOTOPBIC
MOTYT MPHU3BIBATHCS K HACIIEOBAHUIO B COOTBETCTBUH co cT. 1116 T'K.

YcaoBusi HACIENCTBEHHOTO JIOTOBOpa OMPEIENsIOT KPYr HAaceIHH-
KOB, «IOPSIIOK TIEpexojia MpaBy Ha UMYIIECTBO HACJENOJATeNs MOCIE €ro
CMEPTH K CTOPOHAaM JIOTOBOpa WJIM TPEThUM JidllaM. BuaumMo, 3Tu J1Ba ycio-
BUS SIBIISIFOTCS CYIIECTBEHHBIMY YCJIOBUSMHU HACJIEJCTBEHHOT'O JJOTOBOPA.

Kpome TOro, corimacHo 3aKOHONPOEKTY HACIEACTBEHHBIH JJIOrOBOP
MOJicemcOoJIepKaTh YCIOBHE O AYLICNIPUKA3UMKE, a TaKXKe YCJIOBHE, BO3Ja-
raroiee Ha KOHTpareHTa 00s;3aHHOCTh COBEPIIUTH ITOCIIE CMEPTH HACIIEI0a-
TeNs KaKue-IMOo NEHCTBHS MMYIISCTBEHHOTO WM HEHMMYIICCTBEHHOTO Xa-
pakrepa.

Haxkowner, 3aKOHOTIPOEKT MPEIyCMATPUBAECT, YTO JOTOBOP MOXKET OBITH
MOCTAaBIIEH IO/ YCIOBHE, B TOM YHCIIE U TIOJTHOCTBIO 3aBUCSIIEE OT BOJIU OJI-
HOM U3 CTOPOH.

Takum 00pa3oM, HOBBI HHCTUTYT POCCHICKOTO TPakJaHCKOTO MpaBa
MOJT HA3BaHWEM «HACJICJICTBEHHBIN JIOTOBOPY CYIIECTBEHHO W3MEHSET HEKO-
TOPBIE TOJIOKESHUSI HACTIETOBaHUSI.

be3ycnoBHO, Ha MEPBBIX dTamax BBEJCHUS B JACHCTBHE YIMOMSHYTOTO
MHCTUTYTa BO3HUKHET MHOXECTBO BOIPOCOB MPUMEHEHMsSI €r0 Ha MPAKTHUKE,
OJTHAKO OH BO MHOTOM Pa3HOOOPa3UT CYMIECTBYIOIIUE IPABUIIA PACIOPSIKE-
HUS1 HACJIEJICTBOM.
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A. A.TPY3JIEBA
BaHOBCKMI rOCYAAPCTBEHHBI YHUBEPCUTET

COOTHOIIEHUE HOPM I'PAJKJIAHCKOT'O U CEMEMHOI'O
IIPABA B PEI'YJINPOBAHUY COBMECTHOM
COBCTBEHHOCTH CYIIPYT'OB: IIPOBJIEMA KOJIJIM3UI

Ha cTbike cMeXHBIX OoTpaciel MmpaBa HEpeAKO BO3HHKAIOT TOUKU CO-
MPUKOCHOBEHUSI JJAHHBIX HOPMATUBHBIX MacCHBOB B KOTOPBIX HAaXOIWUT CBOE
OTpakeHHEe e€AMHCTBO IPAaBOBOIO MPOCTpaHCTBAa. B wacTHOM mpaBe Hamuuue
TaKUX TOYEK OCOOCHHO XapaKTepHO /IS PaKIAHCKOTO M CEMEHWHOTO MpaBa
(3axoHOmaTensCcTBa). II0CKONIBKY HCTOPUYECKH CEMEHHOE NMPaBO BBIIEINUIOCH
U3 TPaKAAHCKOTO MpaBa, TO TJIaBHAsl €T0 OCOOCHHOCTH B IJIAHE CPAaBHEHUS C
Tpa)<IaHCKUM, KaK M3BECTHO, COCTOHUT B TOM, YTO OHO, SIBJISISICH CaMOCTOSI-
TENBHOHM OTpacibio, TEM HE MEHee, 10 XapakTepy peryIHpoBaHMs OIHM3KO K
rpa)kIaHCKOMY IIPaBy.

Haubomnee TecHO naHHBIE OTpaciM MpaBa «COTPYAHHYAIOT» B YacCTH
MPaBOBOTO PEKMMa OOIIETO UMYIIECTBA CYNPYTOB, CAEIOK MEXKAY Cylpyra-
MH, C y4acTHEM B HHX JIETeil, IPHOOPETCHUS KUJIBIX MOMEIICHHH 3a CYeT
Mep COLHMAJIbHOW MOJJIEPKKH, OCKOJBKY OTHOIICHHS B 3TOH cdepe moasep-
rafoTcs OJHOBPEMEHHOMY BO3CHCTBHUIO TPAXKAAHCKO-TIPABOBBIX M CEMEHHO-
MIPAaBOBBIX HOPM M HHCTUTYTOB.

ITpu aHanm3e JaHHOTO BOIPOCA MOYKHO CJIENATh PSA BEIBOJOB:

1. O6mue mnpaBuiaa O BIAACHUM, IIOJIB30BAHHUH M PACHOPSIKEHHH
MMYILIECTBOM, HAXOASAIINMCS B COBMECTHON COOCTBEHHOCTH, YCTaHOBJICHHBIE
B cT. 253 'K P®, npuMeHSAIOTCS K COBMECTHOW COOCTBEHHOCTH CYIPYTOB
TOIBKO B 9acTH, He npotuBopedaniei ct. 35 CK PO (m. 4 ct. 253 TK PO).

2. K onpenenennio nonei cynpyroB B 0oOIIEM HMYIIECTBE IIPH €ro
pazjzienie ¥ K NOpsAKYy Takoro paszzieina npumenstorcs cr. 38, 39 CK PO, a ne
cT. 254 TK P®, coneprxarias oTchiKy K cT. 252 'K PO.

3. ITynkr 3 c1. 256 'K P® npumensieTcst B HOpMaTHBHOM E€HHCTBE CO
cT. 255 TK P®, ycranaBiauBaromiei mopsiok oOpamieHus: B3bICKaHUS Ha J10-
o B o0meM umyniectse, U ¢ 1. 1 ¢T. 45 CK P®, 1o cytu, 00beuHSIONIIM
npasuwia ykazaHHbeIX HOpM 'K P®.
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E. C. JAHMJIOBA
MocKkoBCKUI TOCYIapCTBEHHBIN IOPUINUECKUI YHUBEPCUTET
M. O. E. Kyrapuna (MI'TOA)

HEKOTOPBIE TPOBJIEMbI
TOJKOBAHUA I'PAXKIAHCKO-TIPABOBOT'O JOT'OBOPA

Bompocsl  mpuMeHEHUsT HMHCTUTYTa TOJKOBAaHMS  TPaKAaHCKO-
MPaBOBOTO JIOTOBOpA SIBIISIIOTCS aKTyalbHBIMH, ITOCKOJIBKY DPa3HOTJAacus o
3HAYEHUU JOTOBOPHBIX YCIIOBHM BO3HUKAIOT MPU Pa3pelICHUU CaMbIX pas3-
JIMYHBIX BUAOB JOT'OBOPHBIX CIIOPOB.

B poccuiickoit noxtpune Ha ocHoBaHuu cT. 431 'K P® ykpenunacek
MO3UIMSA O CYLIECTBOBAHWU JBYXCTYNEHYATONH CHCTEMBI TOJKOBAHUS, HPH
KOTOpPOH TPEHMYIIECTBO OTHAETCS OyKBaJIbHOMY TOJKOBAaHMIO, a JCHCTBH-
TENbHAsL BOJISI CTOPOH BBIACHSETCS TOJIBKO IPH HEBO3MOXXHOCTH OYKBaIBHOTO
Y CHCTEMaTHYECKOTO TOJIKOBaHMA. Takoe MHEHHE NpeolIagaeT u B CyieOHON
npakTuke. OHAKO BCTPEYAIOTCS W MPUMEPHI HHOTO MPUMEHEHHS: TIPH yCTa-
HOBJICHHH JICHCTBUTEJILHON BOJIM CTOPOH CyJ MOXET a0CTparupoBaThCs OT
6yKBaJ'H)HOFO 3HAUYCHUA OTACIBbHBIX yCHOBI/Iﬁ JOTroBOpa M HAa OCHOBaHHUU
HHBIX JTOKYMEHTOB, MPCACTABJICHHBIX CTOPOHAMH, UX MOCICAYIOIIETO IMOBC-
JACHUA YCTAaHOBUTH, HA 4YTO ObLIO HaIpaBJICHO ﬂeﬁCTBHTeHLHoe BOJICU3bAB-
JIEHUE yYaCTHUKOB CIEIKH.

XoTs OyKBaJbHOE TOJKOBAHHE II03BOJISICT OOECHEYUTH OONBIIYIO
MPE/ICKa3yeMOCTh M ONPE/IENIEHHOCTh B OTHOLIEHUSX CTOPOH, CYyJ JOJDKEH
MMETh MPABO OTCTYITUTH OT OIMCAHHON MEPapXWU U MEepeiTH K MHBIM METO-
JlaM TOJIKOBaHHUS Jake TOTJA, KOT/a Ha OCHOBE OyKBaJbHOTO TOJKOBAHMUS
CMBICII YCIIOBHSI BIIOJIHE OMPEAENIEH, HO IPH 3TOM HOCHUT OYEBHAHO abCypi-
HBII XapakTep.

B nensix HepomymeHNsT HCKaXEHUsI CMBICIIA JIOTOBOpa M 00ecreYeHust
CTaOMIIBHOCTH TPAKAAHCKOTO 000pOTa CyJ OTPaHHYMBAECT CTOPOHBI B MPE-
CTaBJIEHUH JOKA3aTeIbCTB CCBUIKON TOJBKO Ha TEKCT J0roBopa. B atom ciy-
Yac Cy HC NPUHUMAET BO BHUMAHNUE BCEC BAXKHBIC JJIA IMPABUJIBHOTO paspe-
IMIEHHs JAea 00CTOSATENbCTBA, HE UCCIEAYeT NEHCTBUTEIBHYIO BOJIIO CTOPOH
Ha COINIaCOBAHME KOHKPETHOI'O YCJIOBHUA. B Takoll cuTyaluu Beauka BEpOSIT-
HOCTb, YTO 3HAYCHUE CIIOPHOTO YCJOBHS, OTPAXKAIOUIETO OOIIYyI0 BOIIO H
MHTEPECHl CTOPOH, OYAET OTKIOHEHO CyZ0M 0e3 HCCIIeIOBaHus BCceX HE00X0-
JMMBIX CBeleHHH o (akrax. Ha oCHOBaHMM BBIIIEH3II0KEHHOTO CYUTAEM, YTO
CIpaBeUIMBO OBLIO OBl TOBOPHUTH ONPE3YMILUU OYKBalIbHOTO 3HAYCHUS
CIIOPHOT'O YCJIOBHS IOTOBOpPa, KOTOPAsi BMECTE C TEM MOXKET OBITh OIPOBEPT-
HyTa JIIOOBIMU JOIIYCTHMBIMH JI0Ka3aTeIbCTBAMH, IIPEACTaBICHHBIMHI CTOPO-
HaMHu.
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E. B. EOPEMbBIYEBA
BaHOBCKMI rOCYAAPCTBEHHBIA YHUBEPCUTET

TEHAEHIIUU ITPABOBOI'O PEI'YJIMPOBAHUS OCYIIECTB-
JEHUS U 3AIIIATHI TPAB ITOTPEBUTEJIEN KUJTAIHO-
KOMMYHAJIBHBIX YCJIYT

[IpaBoBoe peryiaupoBaHue JIeSITEIEHOCTH KHUITHIIHO-
KOMMYHAJILHOTO XO03SIH{CTBa UMEET «BBICOKYIO COLIMANIBHYIO 3HAYUMOCTb IS
roCy/lapCTBa M IpaXKAaH B CBSI3U C TEM, YTO HANpaBJeHO Ha oOecrieueHue
KOM(OPTHBIX YCIOBHI XH3HU HaceneHus». OT pelieHus npodiieM B JaHHOM
cepe 3aBUCHT COlMANIbHAS CTAOMIIBHOCTD B OOIIECTBE M YCTOWYNBBIN POCT B
SKOHOMHUKE.

B muteparype ormedaeTcs, UTO TIaBHBIM TPEHIOM B COBPEMCHHOM
coepe XKKX sBisgercs yciaoKHEHHE OTHOMICHUH MEXAY CyObeKTaMH 1 H3Me-
HEHHE JOTOBOPHBIX KOHCTPYKLHUI Kak (OpM 3aKpeIUiCHHs TaHHBIX OTHOIIIE-
HU. BenencTBue 3Toro B mMOCIeTHIE TOMBI MPHHUMAINCH PA3UYHBIC MPO-
TpaMMBI Pa3BHTHUS JKWIHUIIHO-KOMMYHAIIEHOTO XO3SHCTBA, MpaBHIIA KOMMY-
HaJIBHOTO 00CTYXKUBAHUS, YBETUYHUIIUCH CTIOPHI B Chepe pPecypcoCHAOKEHNSI.

Hpyroit TenaeHuen, XxapakTepu3yIollel MpaBoOBOE PEryupoBaHUE
B JIaHHOH cepe, SBISETCS CBOETO pojia aKTHBHOE HOPMOTBOPYECTBO, Xapak-
TCPUIYIOUICCCA YaCTbIM BHECECHUEM W3MEHEHHUH B COOTBETCTBYIOIIUE aKThI.

CHEHI/IaHI)HI)IM HanpaBJICHUEM B COBEPHICHCTBOBAHUHN IIPABOBOIO
pEeTryIUpOBaHUS TOTPEOUTENECKAX OTHOIICHUN B 3TOU cepe sBIseTCS yxKe-
CTOYCHHE TPEeOOBAHMIA K YIIPABILIIONINM KOMITAHHSIM, 00ecTieueHHEe Tpo3pad-
HOCTH UX CTaTyca, MOBBIIICHNE TPEOOBAaHUI B JTHIICH3UPOBAHUN UX JICATEIIb-
HOCTH U TIOBBIIIICHHE OTBETCTBEHHOCTH 34 PE3yIbTaThl pabOTHI ¢ MOTpeOuTe-
JISIMH KHTUIHO-KOMMYHAIBHBIX YCITYT.

Taxum 00pa3oM, MOKHO KOHCTaTHPOBATh, YTO NPABOBOE PETyIHPOBa-
HUE OCYHIECTBIICHUA u 3aIIUThI IpaB 1'[0Tpe6PITeJ'lefI JKHUJINOTHO-
KOMMYHAJIBHBIX YCIIYT XapaKTEpHU3yeTCsl B JAHHbBII MOMEHT IMHAMUYHOCTBIO
MCTOYHHMKOB MPABOBOTO PEryIHPOBaHMsS, YKPEIUICHHEM CTaTyca YHpaBIIsio-
X KOMITAaHWH M TTOBBIIIEHUEM KX OTBCTCTBCHHOCTH, C LCJIbIO JOCTHKCHHUA
MMPpUBCIACHUA €T0 B COOTBETCTBUE C TEMU ITPABOBBIM pCaInsIM KOTOPBIC UME-
IOT MECTO OBITh B 3TOH cepe, a TakKe YIPOIICHUS TPUMEHEHHS COOTBETCT-
BYIOIIET0 3aKOHOAATENIbCTBA HA MPAKTUKE, B TOM YHCIIE JUIS YPETYJINPOBAHUS
BO3MOJKHBIX KOH()INKTOB.
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A. C. XIAHOB
BaHOBCKMI rOCYAAPCTBEHHBI YHUBEPCUTET

OBIIUE BOITPOCHI TPABOBOT'O PEXKUMA 3EMEJIBHOI'O
YYACTKA KAK OBFBEKTA ITPABA COBCTBEHHOCTH

MHTepec K MOHATHUIO «IIPaBOBOM PEXHUM 3EMENIBHOTO y4yacTKa» He
yracaeT Ha IPOTSXKEHUU NMPOJOKUTEIBHOTO BpeMeHU. B 3akoHOoaTenscTBe
OTCYTCTBYET ONpefelieHHe YKa3aHHOro NoHATHUs. OnpeneneHue CynHOCTH U
COJIEpXKAaHUSA IIPABOBOTO PEXHUMa 3€MEIbHOI0 YYacTKa PACKPBIBACT 3IIEMEHTHI
MIPaBOBOI'O peXHMa, MOHUMAaHUE MpaB, U 00sA3aHHOCTEH COOCTBEHHHKaA 3e-
MEJIBHOTO y4acTKa; XapaKTep HMEIOIINXCS OrpaHUueHUd M OOpeMeHEeHHit
IpaBa COOCTBEHHOCTH Ha TaKOW OOBEKT; BOMPOCHI 3aIUTHl 1 OTBETCTBEHHO-
CTH, BO3HHUKAIOIINE B PE3yIbTaTe HApYLICHHUs NPaB COOCTBCHHUKA 3€MEJIbHO-
IO Y4acTKa, ¥ HHbIE IPOOJIEMBI IIPAaBOBOTO PEXHMA.

Pa3BuTHe oTHOIIEHHUH COOCTBEHHOCTH HA 3€MEJIbHBIC YIAaCTKH IPHBE-
JI0 K TIPU3HAHHIO UX COOCTBEHHOCTHIO 000COOICHHON 0c000T0 poja, KOTopas
UMEET ECTECTBEHHOE MPOUCXOKACHUE, SBISETCS HE3aMEHUMBIM MPHPOIHBIM
Y COLMAJIHBIM PECYpCcoM, OalaHCHUPYIOLIEH MeXy MyOJMYHBIMUA U UHJUBH-
AyaJIbHBIMU UHTEpPECAMU HA 3€MCIIbHBIC YUaCTKU. C‘II/ITaIO, YTO IIOHATHEC 3€C-
MEJILHOTO y4acTKa KaK OOBEeKTa MpaB COOCTBEHHOCTH MOXKET COZEp)KaTh B
cebe TONBKO IOPUINYECKH 3HAUYMMBIE CBOMCTBA. B 3aKOHE MOTYT HE YYHTHI-
BaTbCS TaKHE CBOMCTBA 3e€MEJbHBIX Y4aCTKOB, KakK penbe(b HJIN TUIIBI ITIOYB,
MO3TOMY OHH He OyIyT 0Opa3oBBIBaTh NMPABOBOM PEXXHUM yKa3aHHOTO OOBEK-
Ta, OJHAKO €CTh U HCKIIIOYEHHS U3 TOr0 NpaBUIa, HAIIPUMEp, 3EMIIH CEllb-
CKOXO35HICTBEHHOTO Ha3HAUCHMs1, UMEIOIINE 0COObI PaBOBOM cTaTycC.

Amnamuz HopMm 3K P®, @3 ot 25 oktsa0ps 2001 r. Ne 137-03 «O BBe-
JICHUU B AelcTBHE 3eMenbHOro kojekca Pdy» moxaszain, 4Tro mpaBoBoe pery-
JMPOBAHUE BONPOCOB BIAJCHHS, MOJIb30BAHUSA U PACIOPSIKEHUS 3€MENbHBI-
MH y4YaCTKaMH, PETYIHPYeTCs T'PaXJaHCKHM 3aKOHOJATeNbCTBOM. OmHaKo
OHO TIPUMEHSIETCS B Ciy4yae, €CIM He UMEETCs CIelUalIbHON HOPMBI, Mpery-
CMOTpeHHOI\/'I OTPAaCJICBBIM 3€MCIIbHBIM, JICCHBIM, BOAHBIM 3aKOHOIATCIILCT-
BOM, 3aKOHOJATEILCTBOM O HEJpax, 00 OXpaHEe OKpYy)Kalolled cpeasl MIu
CIICHHMAJIBHBIMHU (bellepaJ'II)HI)IMI/I 3aKOHaMH.
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B. E. )KEPEJIOB
BaHOBCKMI rOCYAAPCTBEHHBIA YHUBEPCUTET

INOHSTHE U 3HAYEHUE KOPIIOPATUBHOI'O KOHTPOJIA
B ITPOIEJTYPAX KOPITIOPATUBHBIX MOTJIOIEHUI

Bonpoc 0 moHMMaHHM KOPHOPATUBHOIO KOHTPOJIS SABISAETCA IUC-
KYCCUOHHBIM. DBOJIBIIMHCTBO YUYE€HBIX OMNPEAEISIOT KOPIOpPAaTHBHBIN KOH-
TPOJNb KaK BO3MOXKHOCTh OJJHOTO MJIM HECKOJIBKHX aKI[MOHEpOB OKa3bIBAaTh
BIIMSHUE Ha MPUHATHE perieHuii B oouectse. [logo0HOe MOHMMaHue SBISET-
csi abctpakTHBIM. KOHKpETH3MpOBaTh €ro MOXKHO 4epe3 MOHATHE KOHTPOJIb-
HOTO TaKeTa akIuil, KOTopoe MpeJCTaBIsfeT coOOM ompeneneHHOe MHUHU-
MaJIbHOE KOJINYECTBO IIEHHBIX Oymar, He0OXOANMOe AJIsl HaBA3bIBAHHS CBOCH
BOJIM B OOIIIECTBE.

W3 anammsa ct. 48, 49 n 58 @3 «O0 akIMOHEPHBIX 00IIECTBAaX) MBI
HNPUXOJUM K BBIBOJY, YTO TEOPETUYECKH, BO3MOXXHOCTh OKa3aTh BIMSHHAEC Ha
NPUHATHE PELICHUS B OOLIECTBE MOSIBISICTCS Y aKIMOHEpPa ¢ MOMEHTa IIpH-
obperennst uMm Oomnee 12,5% oT 00IIeT0 KOTUIECTBA aKIIHH.

[lepepacmpenenenne KOPIOPATUBHOTO KOHTPOJIS B OOIIECTBE MOXKET
HapyIIUTh OaJaHC MpaB M 3aKOHHBIX MHTEPECOB €ro y4yacTHUKOB. J{ms obec-
MeyeHust X 3aiuThl HOpMbI rMaBbl X1.1 @3 «O6 akIMoOHEPHBIX 00IIeCTBaX»
3aKPENIIH POCCUICKYIO MOJIENIb KOPIOPATUBHBIX MOTJIOMIECHHUH.

B pamkax ykazaHHOW MOJEJIM KOPIIOPATUBHBIA KOHTPOJIb UMEET He-
MIOCPE/ICTBEHHOE BIMSHHE HA KaXIBIH ee ayieMeHT. B 3aBucumocTtn oT ero
ypOBHSI, IipaBuia r1aBbl XI.1 cBA3BIBAlOT BO3HUKHOBEHHE TIPaB M 00S3aHHO-
CTell y y4aCTHUKOB OTHOIICHMI 10 KOPHOPATHBHBIM IMOTJIONICHUsIM. B gacT-
HOCTH, Ha MaXOPHTAPHOTO aKIHOHEepa Ipu npuodpereHnn uM 6omnee 30, 50 u
75%% axkuuii myOoIMYHOro O0IecTBa BO3JIaraeTcs 00sI3aHHOCTH O HaIlpaB-
JICHUIO 00513aTEeTIbHOTO NPEUIOKEHNS — MyOJIMYHOM 0depThl 0 MpHoOpeTeHNH
BCEX aKIMi 00IecTBa, a mpu npuodpereHnn UM 6onee 95% ot obmero Ko-
JIMYECTBa aKIWil 00ImecTBa eMy IPEeAOCTaBISAETCS MPAaBO OCYIIECTBUTH MPH-
HYJIUTEIbHBI BBIKYI BCEX OCTABIIMXCSA aKIWH Y MUHOPHTApHBIX aKIMOHE-
pOB.
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A. A. KAPT AITIOJIBIIEBA
BaHOBCKMI rOCYAAPCTBEHHBI YHUBEPCUTET
ITPABOBBIE ITOCJIEACTBUSI COBEPIIEHUSI MHUMBbIX
N IMPUTBOPHBIX CAEJIOK

OOmuM ToCIenCTBUEM HENEHCTBUTENBHOCTH CHAENKH HpPU3HACTCS
nByxcTopoHHAA pectuTyrus (ct. 167 'K P®). B kadecTBe crenuamsHOTO
nocaenctsus B c¢T. 169 'K PD ycranaBnuBaeTcss BO3MOXKHOCTH B3BICKATh B
noxon P® Bce mosmydeHHOE CTOPOHAMU MO CIENKE JHO0 MHBIE IMOCIEICTBUS
M0 ycMOTpeHHUo cyaa. [IpaBoBbIX mocineAcTBUIl 3aK/II0UeHe MHUMOM CIeIKu
3aKOH He IpeaycMaTpuBaeT. ENWHCTBEHHass CaHKLIUS — IpU3HAHUE ee
He/IeHCTBUTENBHOM, IOTOMY JIMIIO, IPEIbSIBUBIIEE UCK O MIPU3HAHUH CACIKU
MHHUMOM, HEe 00sI3aHO OJJHOBPEMEHHO 3asBJIATH TPEOOBaHHUE O NMPUMEHEHUH
MOCJIEACTBUM €€ HeAeHCTBUTENbHOCTU. [l NPUTBOPHOM CHENKH B M. 2 CT.
170 TK P® ycraHoBieHo cneumaibHoe mnpasuio: «K caenke, KOTOpPYyrO
CTOPOHBI JIEHCTBUTENBHO HMENIW B BHUIY, C Y4E€TOM CYIIECTBA CIEIKH
NPUMEHSIOTCA OTHOCSIIMECS K Heil mpaBwiay. B ropunuueckoil Hayke u
CyneOHOW TpaKTUKE 3TO NPHUBEIO K IOSIBICHHUIO pPAa3JIMYHBIX MHEHUH
OTHOCHTEJIFHO BO3MOXKHOCTH IIPUMEHEHHMS K YKa3aHHBIM  CJICJIKaM
pecTUTyIui. B HEKOTOpBIX CyINeOHBIX aKTaX COJEPXKHUTHCA YKa3zaHHE O
HEOOOCHOBAaHHOCTH NPUMEHEHHSI K MHUMBIM ¥ IPUTBOPHBIM CJIEJIKAM
KOH(HCKALMOHHBIX TOCIEACTBUH, a TaK)K€ PECTUTYLINH, TOCKOIBKY JTaHHBIE
CHEJKH KaK MPaBMIO, HE UCIOIHSIIOTCS, 3aKIIFOYAIOTCS JMIIb IS BUIA FITH C
LENBI0 CKPBITh IPYTYIO CAEIKY (A7 NPUTBOPHBIX). B Apyrux yxasaHo, 4to
MOCJIC/ICTBUEM MHHMOM CHAEJNKH SBISIETCSl JABYCTOPOHHSAS PECTHUTYLHS U
BO3MEIIEHHE HEMOJIYYEHHBIX JOXOJOB C MOMEHTa IIPEIOCTaBICHUS
UCTIONHEHUs 1o caenke. [lo HameMy MHEHHMIO, IPH HAJIMYMH OTPEICIICHHBIX
OCHOBAaHMH, TP HCCIEIOBAaHMHM BCEX OOCTOATENBCTB Jejia, ooriee
MOCJICICTBUE HEJICUCTBUTEIILHOCTH CJEJOK, 3anoxeHHoe B cT. 167 'K P,
BO3MOXHO U JUI CIy4aeB COBEPLIEHUS MHUMBIX M MPUTBOPHBIX CIENOK. B
cyneOHOW TpPaKTUKE TakKe HEPEIKO BCTPEYAIOTCS CIIyYau TNPEeabSBICHUS
TpeOOBaHUI O MPU3HAHUM CHEIOK HEICHCTBUTEIHHBIMH OJHOBPEMEHHO CO
ccbuikoi m Ha cr. 170 mw Ha cr. 168, 169 TK P®. Takas
MIPaBONPUMEHNTENbHAS MIPAKTHKAa HE MpercTaBisiercs ymadyHod. OnHa U Ta
’Ka cIeNIka He MOKEeT OBITh KBATU(HUINPOBAaHA OJHOBPEMEHHO W KaK MHUMAs
WM TIPUTBOpHAS W KaK HapylIaromas TpeOOBaHUS 3aKOHOAATENbCTBA M KaK
IPOTUBHAs OCHOBAaM IPaBONOPsAJKAa U HPaBCTBEHHOCTU. MHaue crienoBano
OBl IIpU3HATH, YTO 3aKOHOAATeNb B CT. 168-170 'K PO Bonpeku dopmanbHO#
JOTHKE MMeeT B BUAY OJHO U TO XK€ SIBIEHHE, JaBas €My pa3HbIe
HalMEHOBAHUS.

38



H. U. KAPJIIBUHA
BaHOBCKMI rOCYAAPCTBEHHBIA YHUBEPCUTET

HEKOTOPBIE ITIPOBJIEMBI IPABOBOM PETJIAMEHTALIMN
OUHAHCHUPOBAHUMS TOJ YCTYIIKY JEHEXKHOI'O
TPEBOBAHMHS B POCCUHN

JloroBop (MHAHCHPOBAHHUS IO YCTYNKY IEHEKHOTO TPeOOBaHHS
Mpe/ICTaBJIeH B JEHCTBYIOIIEM IPaKIAHCKUM 3aKOHOAATENbCTBE Poccuiickoi
®enepanl B KauyecTBE CaMOCTOSTENbHOM, NOMMEHOBAaHHOW TI'pa’kIaHCKO-
MIPaBOBOM JOTOBOPHOM KOHCTPYKIMEN, YTO HE CBOMCTBEHHO MPaBy Pa3BUTHIX
3apyOeKHBIX CTpaH.

Bwmecte ¢ Tem mpaBoBasi JOKTpUHA M MPaBOMPUMEHUTEIbHAS TPaK-
THKa 3apyOeKHBIX CTpaH U Poccuyl CTANKUBAIOTCS ¢ OMHUME U TEMH K€ TPO-
Omemamu, Korzma peyb uWAeT 00 MISeHTH(HUKAWU JOTOBOPHBIX OTHOIICHUH
(hakropunra. CyTh MX 3aKJIFOYACTCS B TOM, YTO 3aKOHOJATEIEM HEJOCTATOY-
HO YETKO OTIpeJIeNICHBI XapaKTEePHbIC YePTHI JOroBOpa (PHMHAHCHPOBAHUS IO
YCTYIIKY JIE€HEXHOro TpeOOBaHMsI, OTIUYAIONINE €T0 OT MHBIX JOTOBOPOB U
MO3BOJISIIOIINE OJHO3HAYHO ONpEAeTNTh cepy MpUMEHEHHUS ToroBopa (pu-
HaHCHPOBAHUS TOJ YCTYIKY ACHEXHOro Tpebomanma. C 3Toi 3amaueil He
BCEr/la CIpaBJIsIeTCsl IPAaBOBasl JOKTPUHA M NPAaBOIPUMEHUTENbHAS MPaKTH-
Ka.

Taxk, HampuMep, Ha CETrOJHSIITHUNA JEHb COOTHOIICHHE MEKAY (hak-
TOPUHTOM M IIECCHEH MpeNCcTaBiseTcs] JOCTaTOYHO HeomnpeaeneHHbIM. [uc-
KYCCHUOHHBIM SIBJIIETCSI BONPOC B3aMMOCBSI3aHHOCTH MPABOBOr0 PETYJIHPOBa-
HUs (haKTOPHHTA C JOTOBOPOM 3aiiMa U KPEIUTHBIM JOTOBOPOM, a TaKKe
JIOTOBOPOM 00 OKa3aHWUHU YCIIYT.

B 5TOM OTHOIIEHNH COBEPIIEHHO JIOTUYHO BCTAE€T BOMPOC 00 OTHE-
CeHHH JOTOBOpa ()aKTOPHHra K CMCIIAHHBIM WJIH PaMOYHBIM J[OTOBOpPaM.
Ecnu B pa3BUTHIX 3apyOeKHBIX CTpaHaX KBATH(HUKAIMS dTUX TIPABOOTHOIIIE-
HUH NPOUCXOJUT B paMKaxX MpaBONpPHUMEHUTEIbHONU NpakTuku, B Poccum,
MIPEXKIe BCETO, Ha 3aKOHOAATEIS JIOKHUTCS OpeMst ONpeIeIeHus JOTOBOPHOTO
peryIupoBaHUs OTHONICHUH (PHHAHCHPOBAHUS IO YCTYIIKY JCHEKHOTO Tpe-
OoBaHMS.

UTo IOKHO CIYKUTh MasgkamMu B 3ToM mpouecce? Ilpexnae Bcero,
(yHKIIMY, KOTOpBIE MPU3BAH BBIMOJHATH JaHHBIA JOTOBOPHBI WHCTUTYT, —
9TO0 (QYHKIUM (UHAHCHPOBAHHS, YIPABICHUS IeOUTOPCKOU 3aI0JKEHHO-
CTBI0 M (YHKIUS TOTAIIEHUsl JeNbKpenepe puckoB. TakoBa COBpeMEHHas
MUpOBasl MPAKTHKA ¥ TCHACHIUH (PAKTOpUHTA. DTy NMPAKTHUKY JOJDKCH Y4H-
TBIBaTh POCCHHCKHUI 3aKOHOJATETh B OOHOBICHHOM IOIXOME K PEryIHpOBa-
HUIO (PMHAHCOBBIX CIICJIOK.
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A. C. KAIIMHA
BaHOBCKMI rOCYAAPCTBEHHBI YHUBEPCUTET

HEKOTOPBIE TPOBJEMbBI OITPEJEJIEHUA MECTA JIECHBIX
YYACTKOB B CUCTEME OBBEKTOB I'PA’JKIJAHCKHUX ITPAB

JlecHble y4acTKu, Kak M Apyrue OOBEKTHl 00JaJaloT NMpH3HAKaMH,
NPUCYIIUMH 00BEKTaM I'paKAaHCKHUX IIpaB, B YaCTHOCTH BellaM. B pe3ynb-
TaTe CONOCTaBJICHHs XapaKTEPUCTHUK JIECHBIX 0OBEKTOB (Jieca M JIECHOTO yda-
CTKa) C IMpHU3HAKaMU OOBEKTOB TPaKAAHCKUX IPaB MOXKHO CAEIaTh BBIBOJ,
4YTO OHM OOJIANAIOT: CIHOCOOHOCTBIO YAOBIIETBOPSTH MHTEPECHI CYOBEKTOB
IpakJaHCKUX IPaB, JTUCKPETHOCTHIO, CHCTEMHOCTBIO, IOPHINYECKON MpUBS3-
KO# 1 000pOTOCIIOCOOHOCTBIO.

[Ipn onpeneneHny MecTa JIECHBIX YIaCTKOB B CHCTEME OOBEKTOB I'pa-
JKIAHCKHX IIpaB, HEOOXOIUMO OOpaTUTh BHHUMAaHHE Ha CHENU(UKY JECHBIX
YYacTKOB, OCOOEHHOCTH MX IIPaBOBOTO pexnMa. [IpaBoBOil pexum 3eMeinb-
HOHM TIOBEPXHOCTH, 3aHATOHN JIecaMH, NMPSIMO 3aBHCHUT OT HPABOBOTO PEXHUMa
JecoB. 3eMENbHBIM YYacTOK JENAeT JIECHBIM OIpEAENEHHAs COBOKYIHOCTh
JIPEBECHO-KYyCTaPHUKOBOH PACTUTEIHHOCTH, IIpOM3pacTaromas Ha HEM.
WHpIMH crioBaMu, MOHSATHE JECHOTO YYacTKa HEPa3phIBHO CBS3aHO C MPH-
POIHBIMH CBOWCTBaMH JiecoB. Kpome Toro, 3akoHomaTenh MOHSATHE JIECHOTO
y4yacTKa CBSI3bIBa€T C NPOBEICHHEM JiecoycTpoicTBa. JlecoycTpoiicTBO He
MPOBOIUTCSA Ha 3eMEJbHBIX YJ9acTKaX, Ha KOTOPBIX HE NPOU3PACTAIOT Jeca.
TonbKO COBOKYNHOCTh BCEX Ha3BaHHBIX NPH3HAKOB MO3BOJISIET paccMaTpH-
BaTh COOTBETCTBYIOUIYIO YacTh ITOBEPXHOCTH 3E€MJIM KaK IOPUANYECKYIO Ka-
TETOPHIO JIECHOTO 3aKOHOJIATEIECTBA — JIECHOH yJacToK.

Crnennduka JecHBIX y4acTKOB II0 CPAaBHEHHUIO C 3€MENIbHBIMU yJacT-
kamu noareep:kaeHa Bepxosusmm Cynom PO, koTopslil B cBoem Pemenun ot
19 centsi6ps 2007 roma Ne I'KIIN 07-936 oT™eTH, 4TO «IIpaBoBast Mpuposa
3THX YYaCTKOB HE TOXKICCTBEHHA. JIECHBIE yYacCTKH SIBISIOTCS CaMOCTOS-
TENBHBIMU TMPUPOIHBIMH OOBEKTAMH, WMEIOIIUMH CIICHHAIBHBIA TMPaBOBON
PEXNM, ONpeeAeMbIil JIECHBIM 3aKOHOATEeIHCTBOM, BBHUY )KH3HEHHO BaXK-
HOW MHOTO(YHKIIMOHAIBHOW POJIM JIECOB M MX 3HAYMMOCTH JJIs 00IIecTBa B
LETOM.

B 3akimroueHHM MOXKHO CIENIaTh BBIBOA O TOM, YTO JIECHBIE yYaCTKH
SIBJISIFOTCSI CAMOCTOSITEJIbHBIMH OOBEKTaMHU IPaXKJaHCKUX TIpaB, B TOM YHCIIE
Gnaromapst NpUCyIEH UM CHeIUPUKH.
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A. B. KOIIBIIIIEB.
BaHOBCKMI rOCYAAPCTBEHHBI YHUBEPCUTET

JUCKYCCHOHHOCTDB OIITUMU3AIIUA ITPOLLEYPbI
JOIIYCKA K IPO®ECCHH AJIBOKATA

PeanbHOCTh NPaBOBOI JKM3HM COBPEMEHHOTO OOLIECTBA IO3BOJISIET
TOBOPUTH O TOM, YTO MHOXECTBO B3aUMOJIEHCTBUII MPaBOBOrO XapakTepa,
JUHAMHM3M HX Pa3BUTHUS BBI3BIBAIOT (PaKTHYECKU MOCTOSHHYIO NMOTPEOHOCTH
CyOBEKTOB MNpaBa B NOJIYYCHHH KBAIH(HUIUPOBAHHOTO IOPUAUYECKOrO CO-
JIGFICTBI/IH B paMKax p€ajin3dalilui CBOUX MpaB U 3aKOHHBIX HHTEPECOB.

Ha cerognsmiauil IeHb BCE Yalle BO3HHUKACT OOCYXJICHHUEC KauecTBa
OKa3bIBAEMBIX IOPHAMYECKUX YCIYT, 3aTParuBalOTCA BOMPOCH pedopMHUpO-
BaHMA cpepsl MPodecCHOHATBHON IOPUIMIECKON TTOMOIIH, CO3/IaHNS SANHO-
ro npogeccnoHaIbHOTO coolIiecTBa Ha 0a3e AEHCTBYOLIEH CETOmHS pOC-
CHHCKOH aJBOKATYphl B IEISIX MOCTPOEHHUS 3(PQPEKTUBHOTO MEXaHW3Ma H3-
6aBieHUs MPOPEeCCHOHATHHON IOPUANIECKOW KOPIOPAIMH OT HEJOCTOHMHBIX
YYaCTHHKOB.

Pazpabotannas u npenoxxeHHas B anpesne 2014 r. Konuenmus pery-
JIUPOBAHUS PhIHKA MPOGECCHOHATBHON OPUAMYCCKON MOMOIIH, MPeaycMaT-
pHBaeT MEXaHU3M OINTHMHU3AIMHU MPOLEAYPHI JOMYyCKa K MPodeccHu aJBoKa-
Ta U CTaHJAPTU3ALUU YKAa3aHHOIO PhIHKA. B NIMpOKUX IOpUAMYECKUX Kpyrax
JTaHHbIEC MOJIOXKEHUS BBI3BAJHM MAaccCy CIIOPOB M NMPHHSIM IMIMPOKOE 00Cykie-
HHE.

HccnenoBatenn oOpammaloT BHUMaHWE HAa TEXHHYECKYIO CIIOXKHOCTD
HNPUHATHS «9aCTHONPAKTUKYIOIIUX FOPUCTOB» B PAIbI aIBOKATYpPHl U BbIIC-
JSUTH ZIBa BO3MOJKHBIX BapHaHTa: JIMOO IIPUHUMATh B YHPOILIEHHOM IOPSIKE
BCEX, @ 3TO CBSI3aHO C PUCKOM IIPOHMKHOBEHHS B COOOIIECTBO CIIHIIKOM
0O0JIBIIOrO KOJIMYECTBA HENPO(PECCHOHATBHBIX CyObEKTOB, M 3HAYUT, YTO MX
MMpUACTCA «OTCEUBATH) MYTEM JUCIHUIUIMHAPHOTO MPOMU3BOJCTBA, T.C. JIUIIATH
craryca (KayecTBO YCIOYT YXYAIIUTCS, HAYHYT TOCTYMNATh >KaJoObl KIHEH-
TOB); MO0 MPUHUMATH BCEX B 0OIIEM MOPSAIKE CO CAAaYeH IK3aMEHOB, CO3/1a-
Basi JOINOJHUTCIbHBIC KBaJ'[I/I(bI/IKaL[I/IOHHBIe komuccuu. Hecmoxxao 3aMCTUTh,
YTO U TOT U IPYroM BapuaHThl OUEHb 3aTPATHEIE.

KaxeTtcs, d9ro mojoxeHne, OTpaXEHHOE B TPOEKTE, BECbMa JIOTUYHO.
OpnHaKko OHO BXOAUT B NPOTUBOPEUHE C HBIHE JICHCTBYIOIUM MOPSIKOM IO-
Jy4eHHs cTaTyca a/JiBoKaTa, NpeAbsBISIONIEro 6oyiee CTpOrue TpeOOBaHMsI.

Bce 310 moposkiaer HE0OXOJMMOCTh IPOBEACHUS NAIBHEHIINX Ipa-
BOBBIX pa3paboTOK B cepe MOBBILICHHUS YPOBHS OKa3aHUs NMPOQecCHOHANb-
HBIX IOPUANYECKHX YCITYT.
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A. H. KOCOJIAIIOBA
BaHOBCKMI rOCYAAPCTBEHHBI YHUBEPCUTET

IMPOBJIEMBI IIPAKTHKH IPUMEHEHUSA
3AKOHOJATEJIBCTBA O BAHKPOTCTBE ®U3NYECKHUX JINI

Kak camocTosTenbHbII PaBOBOW MHCTUTYT, YPETYJIUPOBAHHBIN 3aKOHO-
JIATEBCTBOM, OaHKPOTCTBO IpECTAaBIsIET cO00H 000COOJICHHYIO CHCTEMY TIpa-
BOBBIX HOPM, PETYJIMPYIOIIUX MPOLEAYPY M MOCIEACTBUS OaHKPOTCTBa (hU3Hye-
CKOT0 JInIa (TpakJaHIHA).

Onupasick Ha CTaTUCTHKY apOuTpaxkHbIX cynoB 2017 roga, MOXXHO crie-
JaTh BBIBOJ, YTO T'PAKAaHE BCE Yallle CTAIH HCIIONb30BaTh TaKOW MHCTPYMEHT,
Kak OaHKpPOTCTBO (PU3MYECKOr0o JHIA, JUIS paspelieHust CBOMX (PUHAHCOBBIX
TPYAHOCTEH, IOSTOMY BOIPOCHI NPHMEHEHHSI COOTBETCTBYIOIINX HOPM BCTAIOT
BCE OCTpee.

OnHOHM U3 KJIIOYEBBIX MPOOJIEM CTAIO0 YCTOMYMBOE HEXETaHHE O0JIb-
HIMHCTBA apOUTPaXKHBIX YIPABISIOMUX padboTaTh ¢ (GU3MYSCKUMH JIMIAMU.
370 00YCIOBIEHO OYEBHIHONW HEBBITOJHOCTHIO BEJICHNUS /1€ IO OAHKPOTCTBY
¢usnueckux aui. CuTyauusi ¢ apOMTPaKHBIMH YIPABISIOUIMME CBsi3aHa C
M3HAYaJIbHBIM TIPEIIOIOKEHHEM 3aKOHOJATENs, YTO CaM MJOJDKHUK OyJIer
BBINOJIHATh OCHOBHOH 00BEeM (DyHKIIMOHAJIBHBIX OOS3aHHOCTEH, Bo3jarae-
MBIX Ha apOMTPaXHBIX yrpasisomux. Ho moxasnsiomee 60npmmHCTBO (Gu-
3UYCCKHUX JIMII - JOJIPKHUKOB HC 06J'Ia,[[aIOT JOJOKHBIM YPOBHEM 3HAHUM U Ha-
BBIKOB, KOTOPBII1 NO3BOJISUT OBl BBIIOJIHATE KOMIUIEKC 00s3aHHOCTEH (pHHAH-
COBOTO YIPABIISIONIETO Ja)ke TI0 COOCTBEHHOMY A€y 0 OaHKPOTCTBE.

Bropas npobiema peanuzaniy yKa3aHHBIX HOPM — 3TO NMPUMEHEHHE
NPUHIUIA T0OPOCOBECTHOCTH M €ro COOJII0JCHHE YYaCTHUKAMH HUMYILECT-
BEHHBIX OTHOIIEHHH. EcTh Takue kareropnn HeZoOpOCOBECTHBIX IpaXkIiaH, KO-
TOpBIE B TIOJHOW Mepe CIOCOOHBI HMCIIOJHSTH CBOU JIGHEXHbIE 00s3aTeNbCTBA,
OJIHAKO M30eXaTh 3TOTr0 aKTUBHO cTpeMsTcs.Peub uaer o ToM, 4To CyIIeCTBYET
BO3MOXHOCTb HCIIOJIb30BaAHUSA HWHCTHUTYyTa 6aHKpOTCTBa B IEIAX COBEPIICHUA
MOIIEHHUYECKUX JEHCTBUI.

3aKOHOJATEIb MOMBITAIICS 3aHSTh MO3HIHIO, HE JOIYCKAIOIIYIO 3JI0YIOT-
pebiieHne IpaBoM YHMOMSHYTBIMH JIOJDKHHKaMHU. B 9acTHOCTH, JaHHBIH BOIpoc
KacaeTcs PEJOCTABIICHHS IIaHa PECTPYKTYPU3ALIUHN 33/I0JKEHHOCTH.

Takum 00pa3om, Ha MPAKTUKE NPUMEHEHHE HOPM HHCTHTYTa OaHKpOTCT-
Ba TPpaXKIaHWHA COMPSHKEHO C OMNPEJENeHHBIMU npolnemMamMu. Bo3moxHO, 31O
CBSI3aHO C HOBU3HOM YKa3aHHOTO MHCTHTYTa. 3aKOHOJATesb OepeT TeHICHIIHIO
Ha pelICHUE YKa3aHHBIX NPoOJeM, II0O9TOMY €CTh OCHOBAHUs I0jarath, YTO C
TEYEHUEM BPEMEHHU CUTYalus H3MEHHTCSL.
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10. A. KOIEYKMHA
BaHOBCKMI rOCYAAPCTBEHHBIA YHUBEPCUTET

POJIb HOTAPNYCA TP YAOCTOBEPEHUMU CAEJIOK

C YYACTHEM HECOBEPHIEHHOJIETHUX I'PAKJIAH

HecoBepiieHHONIETHIE B CHIIy CBOCH HETIONHOW NIEECTIOCOOHOCTH HE
MOTYT CaMOCTOSITE€IBHO MPEJCTaBIATh CBOM HMHTEPECHl M 3alllMIIATh CBOU
IpaBa, MO3TOMY JlaHHAsl KaTeropHus JIUI[ HyKJaeTCs B OXpaHe U 3aIlUTe Kak
CO CTOPOHBI CBOMX 3aKOHHBIX IpeJCTaBUTENEH, TaK U CO CTOPOHBI rocyaap-
CTBa, B YaCTHOCTH, B JIMLIE HOTapuyca. JTUM OOYCIOBJIE€Ha MOTPeOHOCTDH B
pacimpeHur cepbl BIMSHHUS HOTapHaTa IIyTeM BOBJICUCHHS B Hee B 00s3a-
TEJIBHOM IMOPSAKE CACTIOK C HECOBEPIICHHOJIETHUMH JIMIIaMHU.

B Hacrosmee BpeMs 00s13aTeIbHOMY HOTapHAJIBHOMY YAOCTOBEPEHHIO
MOZJIEKAT CACNKH IO OTYYKACHHWIO HEIBIKUMOTO HMMYINECTBA, NPHHAIIC-
JKaIlleTo HECOBEPIICHHOJICTHEMY. B CBSI3M ¢ 3THM pe3K0 BO3POCIO KOIH4Ye-
CTBO HOTapHalbHBIX JCHCTBUH C yJacTHEM HECOBEPIICHHOJETHHX TPaXkIaH,
Tak, 10 CTaTHCTHYeCKoW MH(popManun Biamumupckoit o0macTHON HOTapu-
IBHOH ManaThl, KOJINYECTBO HOTAPHAIBHBIX ACHCTBUH C MX y4acTHEM yBe-
JTUYUIoCh B 4,5 pasa.

Be3ycnoBHO, meisiM OXpaHBl M 3alUTHI IIPaB HECOBEPIIEHHOIETHHX
JIUI] CITY>KUT MHCTUTYT TNPEIBAPUTENIFHOIO pa3pelIeHHus OpPraHOB OMNEKH U
MOTIEYHUTENIECTBA, CYTh KOTOPOTO 3aKJIIOYAETCS B TOM, YTO IPHU COBEPIICHUH
JrOOBIX IEHCTBUIA, BICKYIIMX YMEHbIICHUE UMYIIECTBA OI0IEYHOr0, HE0O-
XOAMMO TIONYYHTh NIPEABApPUTENbHOE pa3pelieHre. BBeaenue B JononHeHNE
K JaHHOMY CII0cO0Y OXpaHbI 1 3alIUThI 0053aTeNbHON HOTapHAIBHOH (popMBbI
C/IIOK C HEIBW)KUMBIM HMMYIIECTBOM IIOJJONECYHBIX CBUACTEIBCTBYET 00
YCWJIEHHOM BHMMaHHMHU 3aKOHOJATENs K JAaHHBIM OTHOIIEHMsM. [Ipu 3Tom
pOJIb HOTapHUyca CBOJUTCA K KOMILJIEKCHOH MPOBEpKe 3aKOHHOCTH CHAEIKH, B
YaCTHOCTH, IPOBEPKE MPaBUIBHOCTU IPUMEHEHUS HOPM IIpaBa OpraHaMu
OTIEKH W TIOTICYUTEIIHCTBA, MIPOBEPKE MPaB CTOPOH Ha €€ COBEpIICHHE, Jee-
CHOCOOHOCTH JIHII, IPUHAICKHOCTH UMYIIECTBA, HAIMYUN FIIM OTCYTCTBUH
OTPAHNYEHUH PACTIOPSIKCHUS FIM.

Takum obpa3om, cyuTaeM HEOOXOIUMBIM ISl BCEX CIHEJIOK C y4acTH-
€M HECOBEPIIECHHOJIETHUX T'PAXKAaH YCTAHOBHUTH OOS3aTENBHYIO HOTapHallb-
Hy10 opmy. MHCTUTYT HOTapHaIbHOTO YIOCTOBEPEHHS CHEIOK C y4acTHEM
HECOBEPILICHHOJETHUX IPa)</laH B KOMIUIEKCE C MHCTUTYTOM IpEIBapUTEIIb-
HOTO pa3pelIeHus] OPraHOB ONEKU U MONEUNTENbCTBA Ha COBEPIIECHUS CIEIOK
MOCTYKaT HaJeXKHbIM rapaHTOM IIpaB M 3aKOHHBIX UHTEPECOB HECOBEPLIECH-
HOJIETHUX.
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A. X. KPOTOBA
BaHOBCKMI rOCYAAPCTBEHHBI YHUBEPCUTET

IMPOBJIEMA OBECIIEYEHUSA JOCTOBEPHOCTH EJUHOT O
IF'OCYJAPCTBEHHOI'O PEECTPA IOPUJUYECKUX JINI]

CraOUIBHOCTh, OC30MACHOCTh W MPEJACKa3yeMOCTh IPa)ITaHCKOTO
000opoTa 1o Oombleil yacTu 3aBUCHT OT d(PGEKTHBHOCTH (YHKIMOHUPOBaA-
HUSl PErHCTPUPYIOIINX OPraHOB, KOTOpbIE TapaHTUPYIOT JOCTOBEPHOCTh U
aKTyaJIbHOCTh CBEJICHHUN O IOPUAMYECKUX JIMIAX, cojepxamuxcs B Equaom
roCy1apCTBEHHOM peecTpe IOPUINIESCKUX JIHII.

AG63. 2 1. 2 crateu 51 'K PO ycranaBiauBaeT npe3yMIIui0 JOCTOBED-
Hocti ET'PHOJI, cormacHO KOTOpOMY JIMIO, TOOPOCOBECTHO IMOJIAraromieecs
Ha JTaHHBIC SIMHOTO TOCYJApCTBEHHOTO peecTpa IOPUINICCKUX JIHII, BIPaBE
HUCXOIIUTH M3 TOTO, YTO OHH COOTBETCTBYIOT ACHCTBUTEIHHBIM OOCTOSTEIBCT-
BaM.

C npyroil CTOpPOHBI, PETUCTPUPYIOIINI OpraH HE OCYIICCTBIIET MPO-
BEpKY IPEICTABICHHBIX MOKYMEHTOB Ha WX COOTBETCTBHE (hemepalbHBIM
3aKOHAM WJIM MHBIM HOPMATHBHBIM MPaBOBBIM akTam. [IpoBepka nocToBep-
HOCTU CBEJIEHUH, BKIIOYAEMbBIX HJIM BKIIIOUEHHBIX B €UHBIA TOCYIapCTBEH-
HBIA peecTp IOPUIUYECKUX JIHII, MPOBOJUTCS PETUCTPUPYIOIIUM OPTaHOM B
cllydyae BO3HHKHOBEHHS OOOCHOBAaHHBIX COMHEHHH B HX JOCTOBEPHOCTH.
CrnenoBarenbHO, 1O O0IIEMY MPaBUITY PETUCTPUPYIOMIMMA OPTaH He OCYIIECT-
BIISIET MPOBEPKY AocToBepHOCTH cBeneHuil EI'PHOJI.

[Ipn HaTWMYUM HECKONBKHUX 3aWHTEPECOBAHHBIX JIHII MPAaBHIIA TpUMe-
HEHHS TPE3yMITIUU OyIyT 3aBHCETh OT TOTO, KAKOW M3 HHTEPECOB 00JIaIaeT
MPUOPUTETOM B pPaMKax KOHKPETHBIX MpaBOOTHOIICHHH. OHA JNOIKHA TPH-
OpHUTETHO PaboOTaTh B MOJB3Y JOMUHHPYIOUIETO MHTEpeca. JJoOMUHUPYIOMHUT
HHTEpeC — HHTepec myOamyHbIi. Takum oOpa3oM, MyOIUdHAs BJIACTH JOJDKHA
aKTHBHO 00€CTIeunBaTh JOCTOBEPHOCTH pEECTpa.

IIpu 3TOM BBEIEHWE TPOBEPOUYHBIX MPOIEIYpP IOHKHO OBITH TIIA-
TEJIHHO MPOJAYMAHO M PETIAMEHTHPOBAHO C IEIbI0 HE JOMYIIEHUS K BO3pac-
TaHWIO0 KOPPYIIIMH B PETUCTPUPYIONIUX OpraHax W B IEJIOM — K BO3BpPATy K
pa3penuTeNbHOMY MOPSJIKY PETUCTPAIUH.

HawnbGonee onTtumManbHONH MOJENBIO MPEACTABISETCS YacTUYHAS MPO-
BEpKa JIOKYMEHTOB. 3aKOHOAATEILCTBO MOXKET MPEAyCMaTpUBaTh YTBEPKIe-
HHUE TUIOBBIX yCTaBOB, HA0Op Hamboliee THITMYHBIX M3MCHEHUH YKa3aHHOTO
ycTaBa, NOIYIICHUE HWHBIC TOJ0XKeHuil. W mpoBepke OyayT MOJBEprathes
MMEHHO HHBIE MOJIOKEHHUS.
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A. B. KYJIMKOBA
BaHOBCKMI rOCYAAPCTBEHHBI YHUBEPCUTET

®OPMHUPOBAHUE KOHKYPCHOM MACCHI
ITPU PEAJIN3AIIMA UMYIIECTBA JOJI’KHUKA —
NHIANBUAYAJIBHOT O MTPEAITPUHUMATEJIA

B HameM wuccrienoBaHMM paccMaTpPUBAIOTCS BOIMPOCH! BKIIIOYEHUS
MMYILECTBA B COCTaB KOHKYPCHOM Macchl IIpU OaHKPOTCTBE WHAWBHIYaIbHO-
ro npexnpuHumarens. 3akoH P® «O HecocTosTeabHOCTH (OaHKPOTCTBE)»
OIpEeZIeNIsIeT, YTO K OTHOILICHHUSM, CBSI3aHHBIM C OAQHKPOTCTBOM HHAWBHIY-
IBHBIX MPEANPUHUMATENCH, NPUMEHSIOTCS MpaBuiia OaHKPOTCTBA (u3Hude-
CKHX JIUII, TO3TOMY KOHKYPCHYIO Maccy COCTaBIISIET BCE MMYIIECTBO IOJIXK-
HHKa, HE3aBUCHMO OT TOTO, HCIOJB3YETCS OHO B TPEANPHHUMATEILCKOM
JeSATEIIHOCTH UM HET.

Oco0eHHOCThI0 OaHKPOTCTBA WMHIMBHUIYAIBHBIX IpeIIpHHAMATENCH
ABJISIETCS Pa3JelICHUEe KPEIUTOPOB Ha JABE KaTErOPUH: KPEIUTOPHI, TpeOoBa-
HHSI KOTOPBIX CBSI3aHBI ¢ 0053aTENECTBAMH IPH OCYIIECTBICHUH JOKHIUKOM
MPEANPUHUMATEILCKON  JEATEIBHOCTH M KPEAUTOPHl IO TPaXJaHCKO-
MIPaBOBBIM 0053aTENbCTBAM, HE CBA3aHHBIM C TNPENIPUHUMATENbCKON aes-
TENBHOCTBIO JIOJDKHUKA. [IprueM B KOHKYPCHYIO MacCy MOXKET OBITh BKIIO-
YeHO MMYIIECTBO, ABIIAIOIIEECS MPEIMETOM 3aJIora Mo 00sS3aTeIhCTBAM IIe-
pen KpeauTopaMu BTOPOH KaTeropuM (HampHuMep, KHIbe, MPHOOpeTeHHOe B
UTIOTEKY).

B KOHKypCHYI0O MacCy MOXXET BKJIIOUaThCS MMYIIECTBO, COCTABIISIO-
IIee 100 JOJDKHKMKA B oOmieM uMymiectse. [Ipuuem B cooTBeTcTBUM C 1.3
cT. 213.26 3akona P® «O HecocTosATenpHOCTH (0aHKPOTCTBE)» HEABIDKUMOE
UMYHIECTBO MOAJEKUT PEaln3alud Ha OTKPBITBIX TOPrax BHE 3aBHCHUMOCTHU
oT ero croumoctu. OJHaKO NpU MPOoJake UMYILECTBA, HAXOIAIIErocsl B J0-
JIeBOH COOCTBEHHOCTH, Ha IMyOJIMYHBIX TOPrax, MPEHMYIIECTBEHHOE IPaBO
MOKYIKH, IpexycmorperHoe cT. 250 'K P®, ve npumensercs.
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A. M. JJEOHOBA
BaHOBCKMI rOCYAAPCTBEHHBI YHUBEPCUTET

K BOITPOCY OB OPYKNU KAK OTPAHUYEHHO-
OBOPOTOCHOCOBHbBIX OFBEKTAX I'PA’KIAHCKHUX ITPAB

[onsaTne «000POTOCTIOCOOHOCTEY SBIAETCS B MUBHIIMCTHKE OTHUM U3
Kir04YeBbIX. OIHAKO, BOIPOC 00 ONpeeIeHUH COAEPKaHUs JTaHHOTO TIOHSATHS
HeJb3sl mpu3HatTh penreHHbIM. E. A. CyxaHOB ompenensier 000poToCnocoo-
HOCTh KaK «CHOCOOHOCTBH CIYKHTh OOBEKTOM HMYIIECTBEHHOTO 00OpOTa
(pa3nuuHbBIX CAEJIOK) M MEHSITh CBOUX BJaJeibIeB (COOCTBEeHHUKOB)». O. H.
CannkoB KaK «IOIyCTUMOCTH COBEPIICHHS CACIOK M HWHBIX NIeHCTBHH, Ha-
MPaBICHHBIX HAa UX Iepefayy B paMKax TIpa’kAaHCKO-TIPABOBBIX OTHOIIE-
HUI».

JeiicTByromee rpakIaHCKOE 3aKOHOIATENILCTBO BBIICISIET IBE PAa3HO-
BUAHOCTH TPYII OOBEKTOB TPAXKAAHCKUX MPAB B UX OTHOUICHHU K TOBAPHO-
My 000poTy: 1) 00BEKTHI B IpaxIaHCKOM 000poTe, 2) 00BEKThI OTpaHUYCH-
HBIE B TPaYKTaHCKOM 000poTe.

B cootBerctBun ¢ mynkroM 2 cratbu 129 I'K P® 3akoHOM mnu B yc-
TAHOBJICHHOM 3aKOHOM TIOPSITKE MOTYT OBITh BBEIEHBI OrpaHHUYEHHSI 000po-
TOCIIOCOOHOCTH O0BEKTOB IpaxkJaHCKHUX MpaB. CyIiecTBYeT OTIENbHBIN Ie-
peYeHb MPEIMETOB — BeMIel, 000POT KOTOPHIX OTPAaHHYCH KaK B MPOJAKeE,
JTapeHHH, TaK U B HACIECJOBAHUH.

B kadecTBe OrpaHHYCHHO-O0O0OPOTOCTIOCOOHBIX OOBEKTOB T'paXKIaH-
CKHX MPaB TaK)Xe BBICTYMaeT opyxue (YyCTpOWCTBA M MPEIMETHI, KOHCTPYK-
TUBHO TpeIHAa3HAYCHHBIC NIl MOPAKCHUS XKUBOW WM WHOW IIETH, TOJadd
CUTHAJIOB).

Heiicteyromuii B Poccun ®enepanbHeiii 3akoH «O0 opyKum», HE CO-
JEPXKUT NeGUHULINKN TOHATHS «TpaXJaHCKU 00opoT». OH ynoMuHaeT o0
000poTe OpyKHs BOOOINE M NPHBOJIUT 3aKPHITHIH IEpedeHb IOPUANYECKH
3HAYMMBIX JIEHCTBUM, COCTABIAIONINX €r0 COJAEPKaAHUE.

B oTHOWIEHNM OpY>KHs, OTPaHUYEHHO-000pOTOCIOCOOHOTO, MOTYT 3a-
KITFOYATHCS JIUIIb MPSIMO yKa3aHHBIE B 3aKOHE I'Pa)KIaHCKO-TIPABOBBIE CJIEN-
KH, CTOPOHAMH KOTOPBIX MOTYT BBICTYIATh JIMIIb CHEIHAIbHBIE CYOBEKTHI
rpakaanckoro mnpaBa. COOTBETCTBYIOIIUE BHIbI OOBEKTOB OPYKHS MOTYT
100 NPUHAUISKATh TOJIBKO TOCYAAPCTBEHHBIM OPTaHHM3ALMSIM MM TOJBKO
POCCHIICKMM TpakIaHaM M IOPUANYECKUM JIUIaM, JTHOO HAaXOAWUTHCS B 000-
pOTe 1O CTIeIHATIFHBIM Pa3perIeHUsIM.

Ha teppuropun P® 3akpersieHbl orpaHuyeHuUs), YCTAaHOBJIECHHbIE Ha
000pOT TPaXkAAaHCKOTO H CIIy)kKeOHOTO Opykus. OHH MOTYT BBOAWMTHCS IO
c000pakeHHsIM rOCyJapCTBEHHOM M 00IECTBEHHOM 0€3011acCHOCTH H T.I1.
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10. M. MAJIOBA
BaHOBCKMI rOCYAAPCTBEHHBI YHUBEPCUTET

HOHATHE KOPIOPATUBHOT' O TIPABOOTHOIIIEHUA:
OCHOBHBIE ITIPU3HAKH

Hccnenys xoprnopaTHBHbIE OTHOLIEHHUS, MPEXAE BCEro, HEOOXOIUMO
OIPENIeNUTECS C MOHATHEM KOPIOPATUBHOIO OTHOILEHUS, ONpPEIETUTh KpH-
TEpUH, KOTOPBIE BBIJCISIOT MX U3 BCeH cephbl CONMalbHO-YKOHOMUYECKUX
OTHOLICHUH, COCTABIIAIONIUX IIPEIMET I'PaXkIaHCKO-IIPaBOBBIX OTHOLICHUN. B
ct. 2 'K P® xopropaTvBHbIE OTHOILIEHUS BBIACISIOTCS KaK OTIENbHBIN BUJL
OTHOLICHUH, COCTAaBJIIIOIIMX MPEAMET I'PaXkIaHCKO-IIPABOBOIO PEryIUpOBa-
HUS, U ONPEAEIAIOTCA KaK OTHOIIEHHs, CBA3aHHBIE C y4aCTHEM B KOPIOpa-
TUBHBIX OpraHNU3alUsAX U C yNPaBICHUEM B HUX.

B noxTpuHe c10XHIMCh JBa MOAXOA ONpPENENIEHHs KOPIOPaTUBHBIX
npaBooTHoHIeHUH. [lepBelii mpennaraeT ompefensaTb UX 4Yepe3 CMBICIOBOE
COJIepKaHNE TpPH3HAKA «KOPIOPATUBHOCTH» 3TUX OTHOIIEHWH. BTopoil, B
Ka4yecTBE KPHUTEPHUs, BBLACIAET KaTEropuio «kopropanus». OcHoBaTeneM
TEOPUHU KOPIOPATHUBHOTO TpaBooTHoIeHus siBisieTcst OTto dhon [upke.

OTHOIIEHUS MEXAY YIaCTHUKAMH M KOpIIopaIiel kak Bujaa Kopropa-
TUBHBIX NPABOOTHOIICHUN BBIJICIIAIOTCS BCEMH HccienoBaresiMu. CooTBeT-
CTBEHHO KJIFOUEBBIM MOMEHTOM B KBaJU(HUKAIIMH KOPIIOPATUBHOTO IIPABOOT-
HOIIICHHUS SIBJIAETCS] yU4acTHe B KOPIOPALMH, B KOPIOPATUBHOM YIIPABICHHUH,
a TaKKe ONpeJesIeHHe COOTHOLIEHHUS ¢ moJyioxkeHueM cT. 225.1 AIIK PO.

BrlaensroT Taxke KOPIOPaTUBHBIE OTHOLIEHHS B Y3KOM CMBICIE, TO
€CTh KOPIIOpaTHBHBIE OTHOLICHUS B COOCTBEHHOM CMBICIIE 3TOTO CJOBa, U
KOPIIOPaTHBHBIE OTHOLIEHHS B IIXPOKOM CMBICTIE.

Tax, ¢ Touku 3penus WM. C. llIuTkuHOMN, KOpIOpPaTUBHBIE OTHOLICHUS
B Y3KOM CMBICIIE MOXKHO OXapaKTE€pPHU30BaTb KAaK BHYTPEHHHUE OTHOIICHUS
BHYTPH KOPHOpaWu. B mMHpoKoM CMBICTIE — 3TO OTHOIICHHS, BOSHUKAIOIINE
B CBSI3U C MPEINPUHUMATENBCKOHN eATETFHOCTHIO KOPIIOPAIINH KaK FOPHIAH-
YECKOT0 JINLA.

WuTepecno, uro Bnocneactsun M. C. IllutknHa n3MeHmIa CBOO TOY-
Ky 3peHHs. Y)Ke M03Ke OHa MUIIET, YTO BHEIIHKWE MPABOOTHOIICHUS «COOCT-
BEHHO KOPIOPATHBHBIMHU, KOHEYHO, HE SABIISIOTCS.
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K. A. MEJIBEJIEBA
BaHOBCKMI rOCYAAPCTBEHHBI YHUBEPCUTET

MMPOBJEMBI ITIPABOBOM XAPAKTEPUCTHUKH JJIOTOBOPA
CYPPOI'ATHOI'O MATEPHHCTBA
B POCCUUCKOU ®EJEPALINHN

AHanu3 eHCTBYIOIIEr0 3aKOHOJATeIbCTBA O METOAAX BCIIOMOTraTelb-
HOH PENpOAYKIUH CBUAETENBCTBYET O TOM, UTO IOpPUIMUYECKAs XapaKTepu-
CTHKa JJOTOBOpPa CyppOTaTHOTO MaTepHMHCTBA OcTaeTcs HepackpbIToil. Crop-
HBIM SIBJISIETCS JJaKe BOIIPOC O TOM, KaKMMH HOPMaMH JOJDKHBI OBITh ypery-
JIMPOBAHBI OTHOIICHMS, BBITEKAIOIINE U3 TOTOBOPA.

CunraeM, 4TO MPABOBOE PEryIMPOBAHUE OTOBOPA CYppPOTaTHOTO Ma-
TEPUHCTBA JOJDKHO CKIIABIBATHCS U3 IBYX ACIIEKTOB:

1. Ecnu peus uaetr 060 UMYIIECTBEHHON CTOPOHE OTHOIICHUH, TO OHU
MOTYT OBITh yperyinpoBaHsl Hopmamu [ pakgaHckoro kopekca PO.

2. HenmyIecTBeHHbIE OTHOIICHHS, KAacAIOIINeCs OTHOIICHHUH B cepe
CEMBbU B CBOIO ouepeab — Hopmamu CemeitHoro koaekca P®.

JloroBop cypporaTHOT0 MaT€pHHCTBA 110 CBOEH MpaBoil npupoe 6au-
30K K JIOTOBOPY BO3ME3THOT'O OKa3aHMA yCIYT B ClIydae, €ClIi OH IpeaycMaT-
PHBAET BBIIUIATY BO3HATPAXKACHUS CYyppPOTaTHOM MaTepH.

CTOpOHBI TaKOTO JIOTOBOpa — MOTEHIMAJIbHbIE POAUTENIN U CypporaT-
Hast MaTb. A 3TO O3HAYaeT, YTO JIOTOBOP CyppOTraTHOIO MaTEpPHHCTBA SBIISIET-
Csl IBYCTOPOHHHM HJI MHOTOCTOPOHHHUM.

Takoi IOroBOp KOHCEHCYANbHBIH, T.K. CUMTAETCS 3aKIIOUYEHHBIM C
MOMEHTa JOCTHKEHHS COTJIAIICHUS M0 BCEM €ro CYIIECTBEHHBIM YCIOBHSM.
BeccriopHo, uTO 1OTOBOP OYnIET NIEHCTBOBATH MMEHHO C MOMEHTA €r0 3aKIII0-
YEHHS, & HE C MOMEHTA BBINOJIHEHHSI ONPENEIECHHBIX NeHCTBUI.

JloroBop cypporaTtHoro MaTepMHCTBA MOXKET OBITH KaK BO3ME3IIHBIM,
Tak 1 6e3BO3MEe3THBIM. be3ycIoBHO, MOJaBIAIONIEe YUCIO TOTOBOPOB Cyppo-
TaTHOTO MAaTEPHHCTBA OTHOCAT MMEHHO K JOTOBOPaM BO3ME3IHOTO OKa3aHMUS
YCIIyT.

JlormuHee OTHOCHTH JIOTOBOP CyppOTaTHOTO MAaTEPHHCTBA K TPYIIIE
HETIOMMEHOBAHHBIX.

CoBpeMeHHOE OOIIECTBO JUHAMHYHO, a OOIIECTBEHHBIE OTHOIIEHHS
MHOTOTpaHHBL. B 00IecTBe MOCTOSHHO MEHSIETCSI CUCTEMa J0rOBOPOB, a
3HAYUT, 3aKOHOJATEIBCTBO JIOJDKHO OBITH 'MOKUM, YTOOBI ITOJICTPauBATHCS U
01 U3MEHSIOIINECS TIPOLIECCHI B OOIIECTBE.
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A. C. MUPOIITHMKOBA
BaHOBCKMI rOCYAAPCTBEHHBI YHUBEPCUTET

TIPABOBOE PET'YJIMPOBAHUE YACTHOM OXPAHHOM JE -
TEJBHOCTH

IIpaBoBO€ peryaupoBaHUE YAaCTHON OXpaHHOW AESITENbHOCTH HMEET
CBOM OTJIMYUTEIbHBIE OCOOCHHOCTH C TOYKM 3PEHUS TPaXAaHCKO-TIPABOBBIX
OTHOIICHUH, MPEACTaBISIONIME WHTEpeC s HaydyHoro ucciuenoBanus. C
OJIHOHM CTOPOHBI, YacTHAsl OXpaHHAas AEATEIbHOCTh SBISACTCS MpearnpuHUMAa-
TEJIbCKOM NIeATETHHOCTHIO U HA HEe PaCHpOCTPaHSIOTCS BCE MPHUHIIUIBI Tpa-
)kaaHckoro mpaBa. C JIpyrod CTOPOHBI, YacTHas OXpaHHas JesTeNbHOCTD
OTHOCHUTCS K JIMIICH3UPYEMBIM BUAaM IESITEIBHOCTH, OCYIIECTBICHHE KOTO-
PO MOXET MOBJICYh 3a COOOI HaHeceHHe ymepOa ImpaBaM W 3aKOHHBIM HH-
TepecaM (PU3NYECKUX U IOPUANICCKUX JIHI, U B 3TOH CBSA3M 3aKOHONATCIHHO
YCTaHOBJICHHBIC OTPAaHWYCHHUS W TPESOOBAHWS CYIICCTBEHHO MEHSIOT Tpax-
JTAaHCKO-TIPABOBBIC OTHOIICHUS, BOZHHKAIOIINE W3 YAaCTHOM OXpaHHOH mes-
TEBHOCTH.

KoHeuHo# 1enbi0 mMpaBoBOTO PEryIHMpOBaHUS JHOOBIX OOIIECTBEHHBIX
OTHOIICHUH SBJISIETCS 0OecleyeHre CIpaBeyIMBOTO yIOBIETBOPEHUSI WHTE-
PECOB BCEX YYACTBYIOIIUX B HUX CYOBEKTOB.MeXaHHM3M MPaBOBOTO PETYJIH-
POBAHUSIIPH 3TOM IPEACTABISACT COOOH OpPraHM30BAHHYIO IMOCJICIOBATEIIb-
HBIM 00pa30oM CHCTEMY IOPHINYECKUX (IIPABOBBIX) CPEACTB, HANPABICHHYIO
Ha YIOpsSAOYCHUE OOIIECTBCHHBIX OTHONICHUH W CONCHCTBHE yIOBIETBOpE-
HUIO HHTEPECOB CyOBEKTOB TIpaBa.

[IpaBoBoe perymupoBaHHe YacTHOW OXPaHHOW HEATEIBHOCTH OCYIIe-
CTBIIIETCSI TPH TIOMOIIM CHCTEMBI CICIHATbHBIXIOPHINICCKUX (TIpaBo-
BBIX)CPEJICTB, BKJIIOYAIOIINX B ce0sl HOPMATUBHBIC MPABOBBIC AKTHI, JTUIICH-
3MI0, JOTOBOP Ha OKa3aHUE OXPAHHBIX YCJIYT, aAMUHUCTPATUBHBIC U CYIcO-
HBIE aKThI.

AHanu3 CyIiecTBYIOIUX MPABOBBIX CPENICTB PETyTUPOBAHUS YaCTHOM
OXpaHHOH JEATEeIHLHOCTH MOKA3bIBAET, YTO OHU HE 00ECIeUnBaIOT COOMIOe-
HUSI UHTEPECOB TeX CYOBEKTOB, KOTOPBHIX 3aTpardBaeT dYacTHAs OXpaHHas
JIeATENBHOCTD, IPUBOJIAT B PsJiC CIy4aeB K HAPYIICHUIO X 3aKOHHBIX IPAB,
He 00eCTeYrBaIOT B MOJHOW Mepe HaAJIeKalluil ypoBeHb OOIIECTBEHHOH H
UMYIIECTBEHHON OC30MaCHOCTH, a B HEKOTOPHIX CIy4Yasx, IPOTUBOpPEYAT
OCHOBHBIM MPUHIMUIIAM IPa’KJAHCKOr0 3aKOHOJATeNbCTBA.

Takum 00pa3oM, pe3ysbTaT MPABOBOTO PETYJIMPOBAHUS YaCTHOW OX-
PaHHOU JESATENbHOCTH OTIIMYAeTCsl OT TOHM 1Iesid, KOTopasi CTaBUTCS Mepen
HEH 3aKOHOAATENIEM, YTO TOBOPHUT O HEI(P(PEKTHBHOCTU MPABOBOTO PEryIIH-
pOBaHUs TaHHOH c(hepbl OOMECTBEHHBIX OTHOIICHH.
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K. M. MOPO30OBA
BaHOBCKMI rOCYAAPCTBEHHBI YHUBEPCUTET

HMHCTUTYT OTBETCTBEHHOCTHU B OTHOIEHUAX MEXIY
OCHOBHBIM U JOYEPHUM OBIIECTBAMMU

B oTHOWIEHUSAX MEXIy OCHOBHBIM M JIOYEPHUM XO3SHCTBEHHBIMHU 00-
IIeCTBAaMM 3aKOH YCTAaHaBIMBAeT ABAa BHJIA OTBETCTBEHHOCTU: OTBETCTBEH-
HOCTb OCHOBHOTO OOII[ECTBa MO JI0JraM J04epHero (OTBETCTBEHHOCTD Iepe
TPETBUMHM JIMIIaMU) U OTBETCTBEHHOCTh OCHOBHOI'O OOILECTBa Ilepe] Jouep-
HuUM. Hopmer 'K PO, 3akoHa 00 aknnoHepHBIX oOuiecTBax U 3akoHa 00 00-
[IECTBaX C OTPAaHUYEHHON OTBETCTBEHHOCTHIO HE OTJIMYAIOTCS €IUHBIM IOJ-
X0JIOM B JaHHOM Bompoce. O6mue HopMmbl 'K P® ycraHaBIMBaIOT OTBETCT-
BEHHOCTh OCHOBHOTO OOIIECTBA Iepe]] TPEThbHMHU JIMIaMHU IO CICNKaM, 3a-
KIIFOYCHHBIM JTOUYEPHUM OOIIECTBOM BO HCIIONHEHHE YKa3aHWU WM C COTJIa-
cusa ocHoBHOTO. B c1. 67.3 T'K nmaercsa ccpuika Ha 1.3 ¢1.401, xOTOpHIN TIpe-
3IOMUPYET BHHOBHOCTH mpeanpuHuMareneil. Ymomunanue cratbu 401 'K
P® B maHHOI HOpME yKa3bIBaeT HA BHHY OCHOBHOTO OOIIECTBA KaK AIIEMEHT
cocTaBa TPaXIAHCKO-TIPABOBOI OTBETCTBEHHOCTH (HECMOTPS Ha TO, YTO B
3axone 06 OOO Ha BuHY He ykasbiBaetcs).Kpome storo, B 2015 roay npu-
JlaHa CHJIa HOPMBI 3aKoHa npaBoBoii nozunun BAC P®, chopmynupoBanHO#
B 2011 roxy o Tom, 4To camo 1o cebe o100peHre ooIuM coOpaHrueM ydJacT-
HHUKOB CHEJIKM HE SIBIAETCS yKa3aHHEM Ha ee coBeplIeHue. Temeps B cTaTbe
67.3 ykazaHO, 94TO TOJIOCOBaHHE OCHOBHOTO OOIIECTBa MO BOIIPOCY 00 01100-
PCHHH CICNKA Ha 0o0meM COOpaHWHM YYacTHHKOB JIOYEpPHEro olmiecTsa, a
TaKXKe OJOOPEHHS CISIKH OPTaHOM YIIPABICHUS] OCHOBHOTO XO3SHCTBEHHOTO
oOIIecTBa MCKITIOYAIOT JaHHBIH BUJI OTBETCTBEHHOCTH. UTO KacaeTcs OTBET-
CTBEHHOCTH OCHOBHOT'O OOILlECTBa Iepe]] JOUSPHHUM, TO yJacTHHKaM (aKIno-
HepaM) JIoYepHero oOIecTBa MPeJOCTaBISIETCS MPaBO TPeOOBATh BO3MeELIe-
HUSI OCHOBHBIM OOIIECTBOM YOBITKOB, IPUUYWHEHHBIX €TI0 BUHOBHBIM JIEHCT-
BUEM WM Oe3NelCTBHEM MOoYepHEMY OOIIeCTBY. AKIIMOHEPHOE 3aKOHOMA-
TENBCTBO YTOYHSET JaHHOE NPABMIIO, YKa3bIBas, YTO YOBITKM CUHTAIOTCS
MPUYMHEHHBIMH 110 BHHE OCHOBHOTO OOIIECTBA TOJHKO B CiIydae, KOrza Oc-
HOBHOE OOIIECTBO HCIIOJIE30BAJI0 MMEIOIIMECS Y HEro MpaBo W (WJIH) BO3-
MOJKHOCTH B LIEJIIX COBEPIIEHUS JOYEPHUM OOIIECTBOM JACHCTBHS, 3aBEIOMO
3Hasl, YTO BCJIEICTBUE 3TOTO JloYepHee OOIIEeCTBO MOHeceT yObITKH. B Hayke
JTaHHasT HOpMa PacCMaTPHBACTCS KaK TUCKPUMUHHPYOMAs MUHOPHTAPHBIX
AKI[MOHEPOB, MOCKOJIbKY TOJIEKO KOHTPOJMPYIOIIME aKIHOHEphl 001anatoT
NOJHOW MH(pOPMaIEeH 0 X03IHCTBEHHOH KHU3HU aKIIHOHEPHOTO 00IIeCTBa.
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E. C. HOBUKOBA
BaHOBCKMI rOCYAAPCTBEHHBI YHUBEPCUTET

MEJUALIIUA KAK HTHHOBAITMOHHASA ®OPMYJIA 1OBEPHUA
N CBOBOJHOI'O TIPUMUWPEHUA

Menuanusi — 3TO, MPEXJIE BCEro, CBOOOTHBIN M JEMOKPATUYHBIH
MOJXO K MpoOJieMe B3aMMOOTHOIICHUN MexAy JroapMu. COBPEMEHHOMY
poccuiickoMy 00IIECTBY MPOCTO HEOOXOIUMO MO-HOBOMY B3IJISSHYTh Ha POJIb
KYJIbTYPBI B3aMMOOTHOIIICHUH, 3aTPAarkBaOIINX [IPUHATHE JTIFOOBIX PEIICHU.
Menuarus — 3TO IMyTh K HOBOH KyJIBType OOILICHHUS MEXKTY JFOIbMH, CTABIIAS
OpWILIIMAHTOM MYJPOCTH YEIOBEUCCKOTO OBITHS.

B namieii crpane Mup, JOCTUTHYTHIH IO B3AUMHOMY COTJIACHIO, BCe-
T/1a IEHWICS TOpa3Io BHINIC W OBLT HAMHOTO MPOYHEE, YeM MHUP, K KOTOPOMY
NPUHYKJaJIA BIACThi0. Beap KaXKIblld, KTO CyMel HPOTAHYTH PYKY CBOEMY
MPOTHBHUKY, 3aBOCBBIBACT, HECOMHEHHO, OoJiee BaXKHYIO TIOOEIy, 9eM Ipo-
cto mobexa B criope Wik KOHGIHUKTE. DTO modea HaJl 3701 BOJIeH, pasbeau-
HSIOIIEH HAc M 3aMBIKAIOIICH B paMKaxX CBOMX HHTepecoB. CyTh Meauanuu
COBCEM HE B TOM, YTO OHA MOJMEHSET COO0H HECOBEPIICHCTBA CUCTEMBI TO-
CYJIapCTBEHHOTO MPABOCYAMS, & B TOM, YTO OHA CITY>KUT OOHOBJIEHHBIM UHCT-
PYMEHTOM, IMO3BOJISIIOIINM JIFOASIM KOM(MOPTHO HUTh B OOLIECTBE, CO37aBast
13 OECTIOPSIOYHOT0 Xa0ca MOPSAOK.

B ceroassiiiHeM MHOIOrojIocOM MHpE, IIe KaXIbli CTpeMUTCA 3a-
[IUTUTH CBOW MHTEPECHI, HAM MPOCTO HEOOXOANM YIBTPACOBPEMEHHBIH JKC-
MEPUMEHT Ha TPaHUIIC MPABOBOTO MPOCTPAHCTBA, U TOTO, YTOOBI IPOTHBO-
CTOSATh ICHTPOOEIKHBIM TEHICHIMAM, Pa3beIUHSAIONINM Itofei. Mup 0e3
KOH(IUKTOB — 3TO OTOPBAaHHAs OT PEaTbHOCTH YTOIHS, U NakKe HEIpHATHAS
JUIE MHOTHX JIFOJIeH. A Haime oOIIecTBO JODKHO 3T KOH(IMKTH pemarts. U
CaMbIl SIpKUH U yIa9HBIA TIPABOBOH CITOCOO — MeHaIusl.
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K. A. IIYUKOB
BaHOBCKMI rOCYAAPCTBEHHBI YHUBEPCUTET

IMPABO HA UCK B CJIYYAE HAPYIIEHUS BOJIEU3bSABJIEHUA
TP 'OJIOCOBAHHUH HA OBIIIEM COBPAHUU YYACTHHUKOB
XO3AMCTBEHHOTI' O OBIIIECTBA

B a63. 2 m. 3 c1. 181.4 TK P® 3akpemnyieHO HUCKIIOYEHHE W3 OOIMIEro
MpaBUja OCHApUBaHMs pPELICHUH, MpeaycMaTpHBarollee BO3MOXKHOCTb IS
y4YacTHHKA COOpaHWs, TOJIOCOBABIIErO 3a NPUHATHE PEIICHHS MM BO3JEp-
JKaBIIETOCSI OT TOJIOCOBAHUSI OCIIOPHUTH B CyJIE PELICHUE COOpaHHUs B CIydasXx,
€CII €r0 BOJEH3BSIBICHUE IPU TOJOCOBaHMHM ObLIo HapymeHo. C Hamei
TOYKH 3pEHHs, 3Ta HOpPMa IpEAINojiaraeT IMpPaBO OCMAPHBAHUSA OTAEIBHBIX
aKTOB TOJIOCOBAHHS, KOTOpPbIE OONamaloT KBa3WUCIACIOYHOW IPUPONOH, IpH
cyOcuanapHOM NMPUMEHEHHUH TPaBUII O HEJCHCTBUTEILHOCTH CIETIOK.

Ha Bompoc 0 BO3MOXHOCTH CyOCHAMApPHOTO IPUMEHEHHUS K aKTaM Tro-
JIOCOBaHMUS YI9aCTHUKOB Ha coOparnu cT. 178 'K P®D, roBopsimeii o BuustHuN
CYILIECTBEHHOT0O 3a0IyXICHUA Ha COBEPILICHHUE CICNKH, Ha HaIl B3IJIA], CTO-
UT OTBETUThH OTpULIATENBHO. PacnipocTpanenue conepxauuxes B 1. 2 ¢T. 178
I'K P® ycnoBuii cyniecTBeHHOCTH 3a0TyKICHHS Ha aKThl FOJIOCOBAHUS yda-
CTHUKOB COOpaHHUs HE UMEET CMBICIIA, B TOM YHCIIE U3-3a TPYIAHOCTH JOKA3bI-
BaHU, U B PSJIE CIIy4aeB 3alpeIieHo 3aKOHOM.

C Haeid TOUKHM 3peHusi, IPUMEHEHHIO MOUIEKUT ToJIbKO 1. 1 cr. 179
'K P®, npeanuchIBaronyii, 4TO CAENKa, COBEPIICHHAs MO BIUSHHUEM HaCcH-
TS WM YTPO3bl, MOXKET OBITh NPU3HAHA CY/IOM HEAEHCTBUTEIBHON IO MCKY
notepnesuiero. Ha 3To KOCBEHHO OpHEeHTUPYIOT a03. 2 1. 7 cT. 49 3akoHa 00
AO u 1. 4 cr. 43 3akona 06 OOO, KOTOpBIE YKA3bIBAIOT, YTO CPOK 00XkKaJo-
BaHUS pelIeHns o0mero codpaHus B ciiydae ero MpoITycka BOCCTAHOBIICHUIO
HE MOJUIEXKHNT, 32 UCKIIFOUEHUEM ClTydasi, €CIIM YYaCTHUK HE MoJaBall yKa3aH-
HOE 3asBJICHME TOJ BIWSHUEM HACWIHMS WM yrpo3bl. OJHAKO MpaKTHKa OC-
MapuBaHMs aKTOB TOJIOCOBAHUS IO 3TOMY OCHOBAHMIO €IIE HEIOCTaTOYHO
pa3BUTa, KaK IPEACTABISIETCS, N3-32 TPYIHOCTH TOKa3bIBAHUS.

CTOUT OTMETUTH, YTO OCMAPHBAHUE OTJEIBHOIO aKTa IOJOCOBAHUS
0e3 ocrmapuBaHUs PELICHHS HEAOMYCTHMO, TIOCKOJIBKY MpPHU3HAHUE HENEHCT-
BUTEJIbHBIM aKTa IOJOCOBAaHUS 110 MOTHBAM HApYyLIEHHs BOJU U BOJIEU3BSB-
JICHWs HAINpaBJIeHO Ha IPHU3HAHWE HEACHCTBUTEIBHBIM peIIeHUs O0O0mIero
coOpanus. VckimroueHneM SBIISIFOTCSl HETHITMYHBIE /TSI KOPIIOPATUBHOTO ITpa-
Ba OCHOBAHMS HEJICHCTBUTEIFHOCTH aKTOB TOJIOCOBAHMSA, CBSI3aHHBIE C CYOBb-
€KTHBIM cocTaBoM (cT. 175, 176, 177 'K PD).
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IT. I. POXXKOB, I. 1. MAKAPOB
BaHOBCKMI rOCYAAPCTBEHHBI YHUBEPCUTET

BOCCTAHOBJIEHME KOPIIOPATUBHOI'O KOHTPOJISA
B XO3AAUCTBEHHbBIX OBIIECTBAX:
TEOPETUYECKHAN U MPAKTUYECKHWN ACITEKTBI

®enepanbhblil 3akoH 0T 05.05.2014 No 99-D3 BBen B KU3HB KOPIIO-
PaTUBHBIX OTHOIIEHUI! HOBBIM CIIOCOO 3alUTHl KOPIOPATHBHBIX IpaB —
«BOCCTAHOBJICHHE KOPIIOPATUBHOTO KOHTPOJIA», IPETyCMOTPEHHBIH TyHKTOM
3cr. 652K PO.

Camo TOsBJI€HNE JaHHOTO MOHATHS U COOTBETCTBYIOLIETO CPEACTBA
3aLUTHI IPEJONPENENECHO HECKOIBKUMH MPUIMHAMHU.

Bo-nepBbIX, BBIACIEHIEM KOPIOPATUBHBIX OTHOIICHUH Kak 0coOon
Pa3HOBHUIHOCTHU TPaKIaHCKUX MpaBooTHOIIeHUH (cT. 2 [K PD).

Bo-BTOpBIX, HEOOXOANMOCTBIO BBIPAOOTKH aJE€KBATHOTO CPEICTBA
3aIIUTHl KOPIOPAaTHBHBIX TPaB, KOTOPOE OBl yYHTHIBATIO OCOOCHHOCTH KOP-
HNOPAaTUBHBIX OTHOLIEHMH. [IOHATHE «BOCCTAaHOBIEHUE KOPIOPATHBHOIO KOH-
Tposss» ObUIO BBEAEGHO KaK CIHEIHMAIbHBIM TEPMHH B pAAE IOCTAHOBICHHH
ITpesugmyma BAC P® B 2008 roxy.

B m. 3 c1. 65.2 TK P® 3akpermieHo, 9TO €I HHOE HE YCTaHOBJICHO
I'K, ygacTHHK KOpHOpaIiy, yTpaTUBIINH TIOMUMO CBOEH BOJIM B pe3ysbTare
HETIPaBOMEPHBIX ASHCTBHM APYTrUX yYaCTHUKOB MM TPETHUX JIUII ITpaBa yda-
CTHS B HEH, BIIpaBe TpeOOBATh BO3BPAICHHUS €MY JIOJIM YUaCTHs C BHIILUIATOMN
UM CIIPaBeUIMBOI KOMIEHCALUH, ONPENENIIeMON CyJOM, a TaKKe BO3Mellle-
HUS YOBITKOB.

Mepa BO3AEeHCTBUS B JAHHOM Clly4yae 3aKIH0YaeTCsl HMEHHO B «BO3-
Bpare J0JIM y4acTHUs» Ha 3aKPEIUIEHHBIX B BBIIICYKAa3aHHON CTaThe YCIOBHSX.

K naHHBIM OTHOIICHMSAM HPUMEHSIOTCS IPaBHUiIa O BUHUKALUH (CT.
301-303 TK P®) u cr. 149.3 TK P® 0 3ammre npas npaBoodiagaresiei oes3-
JIOKYMEHTapHBIX IIEHHBIX OyMar.

ITo cmeicmy monoxkenus 1. 3 ct. 65.2 'K PO noctpamaBmmii ygact-
HUK KOPIOpAaIlMU caM pEIIaeT BOIPOC O MPUMEHEHHUH WM HENPUMEHEHUH
JIAHHOW HOPMBI.

Takum o6pa3oMm, B pe3ysibTaTe yTPaThl JOJU YY9acTHs BO3ZHHKAET
MPaBOOTHOIIEHUE, YYaCTHHUKAMH KOTOPOTO SBISIOTCS JIUIO, JOJS y4yacTus
KOTOPOT'O yTpaueHa, U JIUIO, Y KOTOPOro OHa YYUTHIBAETCSI.

Mo>HO clenaTh BBIBOJI, YTO MHCTUTYT BOCCTAHOBIICHHS KOpIIOpa-
THUBHOTO KOHTpOJIsi Obl1 HexaBHO BHenpéH B 'K P®D, uto sBisercst Heco-
MHEHHBIM IUTIOCOM ISl Pa3BUTUSL KOPIIOPATUBHBIX OTHOLICHUH.
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A. E. PYMSHIEBA
BaHOBCKMI rOCYAAPCTBEHHBI YHUBEPCUTET

HEKOTOPBIE ACIIEKTBI TOJIKOBAHUSI HOPM OTEYECTBEH-
HOI'O 3AKOHOJATEJIBCTBA, PET'YJIMPYIOIINX MPOHECC
OCYIIECTBJIEHUSA 3AIIUTHI CTABOM CTOPOHBI IOTOBOPA

B nameM wuccrienoBaHuM paccMaTPUBAIOTCS BOMPOCHI OTHOCUTENBHO
TOJIKOBAHUS KATETOPHUHU «3alllUTa CJIAa00H CTOPOHBI IOroBopay. [IpoGiemsl
TOJKOBAHU S HOpMaTI/IBHbIX aKTOB OGyCJ’IOBJ’[eHbI OTCyTCTBI/IeM TOYHBIX (I)Op-
MYJIUPOBOK, IOpUANYECKHE TEPMHHOB. B 3aKOHOJATENBCTBE OTCYTCTBYET
HHCTHUTYT 3aIUTHI C1a00H CTOPOHBI JOTOBOPA, TOITOMY JaHHOMY BOIIPOCY B
OOJIBIIICH CTENEHU MOCBANICHBI TPYILI YIEHBIX, TIOCTAHOBICHUS U PEIICHUS
cynoB. Kareropus «3amuTsl c1ab0# CTOPOHBI IOTOBOPa» pPa3bICHIECTCS IMO-
pa3sHOMY, B 3aBUCHUMOCTH OT BHJAa JOTOBOpa, OCOOCHHOCTEH €ro yCIIOBHIA,
YpOBHSI HH(OPMHIPOBAHHOCTH c1a00T0 yYaCTHHKA.

Hampumep, ogHoi u3 GopM MposBIECHUS 3aIIUTHI C1A00TO yJIacTHUKA
JIOTOBOpa OAHKOBCKOTO BKJIAJa SABJSICTCS MPEIOCTABICHHUE WCTIY MPaBO BBI-
6opa MoJICYyTHOCTH, TaK KaK Tpa)KIaHWH-BKIIAIUUK 00Ja/IaeT MEHBIINM «ap-
CEHAJIOM» BO3MOXKHOCTEM, 3aHUM, ONbITAa, CIEI0BATEILHO, SIBISETCS CIa00M
cTopoHOH. B ciyuae ecnu OaHK BKJIIOYHT B JIOTOBOP MPHUCOETMHEHUS U
CpOYHOro OAaHKOBCKOTO BKJIaJla, MyHKT O TMOJCYJHOCTH CIIOpa CyAy MO MECTY
HaXOXIEeHUs 0aHKa, TO JaHHOE IOJIOKEHHE YIIEMHUT IpaBa BKJIagduka (To-
TpeOUTEIS).

Jpyrum mpuMepoM MOXeET OBITh TOTOBOpP CTPaXOBaHHS, B KOTOPOM
ci1aboi CTOPOHOH SBJIIETCS cTpaxoBarenb. Kak mpaBwiio, CTpaxoBaTeilb Ha-
XOJHUTCS B HEBBITOTHOM TOJIOXKECHHH, TaK KaK CTPaXOBIIHK ITOTy4aeT BHITOTY
U3 ICHEeXKHBIX CPEICTB cTpaxoBareis. CTpaxoBareib 4acTo He OOpamiaeTcs B
Cyl, TaK KaK 3TO BJCYET JOMOJHUTEIBHBIC W3JICPKKH. 3/1€Ch IO 3alIUTON
c1aboro yJyacTHHUKa MOYKHO MOHMMATh COBOKYMHOCTh MEp IO MpeaoCTaBie-
HUIO JIONOJHUTENILHBIX JILIOT cTpaxoBaTeno. OQHAKO OTCYTCTBHE 3aKperie-
HUsI B 3aKOHOIATCIBCTBE BBIIHeyKaSaHHOﬁ KaTerome, HC MO3BOJACT TOYHO
HCTOJIKOBATh €€ 3HAUCHHE.

MHBIMU  crtoBaMH, 9TOOBI TOBOPUTH O 3aIUTe cIab0i CTOPOHBI I0TO-
BOpa, HEOOXOAMMO MPABOMEPHO PA3hICHUTH CYIIECTBYIONINE HOPMBI 3aKOHA
U MaTepHalbl CyAeOHON MPaKTHKH, ONPEACTUTh OCHOBHBIC TIPU3HAKH CIIa00-
r0 y4aCTHUKA JJOTOBOPA U 3aKPENUTh UX B 3aKOHOAATEILCTBE.
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M. 10. CAOOHOBA
VBaHOBCKHMI TOCY1apCTBEHHBIN YHUBEPCUTET

K BOIIPOCY O NOHSTHU JOKYMEHTAPHOI'O AKKPETUTHUBA
KAK OJHOU U3 ®OPM BE3HAJIMYHBIX PACYHETOB

B Hamueii pabore paccMaTpuBalOTCsS OTHOILICHUS], BO3HUKAIOIINE B XO-
3STUCTBEHHOM JEATEIbHOCTH CYOBEKTOB, CBSI3aHHBIE C OAaHKOBCKUMHM OIlepa-
LUSAMH.

AKKpenuTUB Kak GopMa Oe3HAIMYHBIX PAaCUETOB MPECTABISET COOOM
CIIO)KHYIO CHUCTEMY OTHOILICHHM, BO3HHKAIOIIUX MEXKIY KPEIUTHBIMHU Opra-
HU3AIMSIMU U KIMGHTAMH, B IIEHTPE 3TUX OTHOIIEHHUH JICKUT TaKoe SKOHO-
MHKO-TIPABOBOE SIBJICHHE Kak OaHKOBCKHMH cueT. CreloBaTeNbHO, aKKpEaH-
THBHasl ()OpMa pacyeToB, - 3TO OAHA M3 (HOPM peanusany 00s3aTENBCTB,
BBITEKAIONINX U3 JI0roBopa OaHKOBCcKOro cuera. CormiameHue Mexmy Iuia-
TENBIIUKOM M OAHKOM-3MHUTEHTOM LENIECO00Pa3HO paccMaTpHBaTh KaK J10-
TOBOp 00 OTKPBITHM aKKPEIWTHBA, KOTOPBIN 3aIlyCKaeT MEXaHH3M pean3a-
MM pacd€ToB MO aKkpeauTuBy. OT apyrux (opMm OC3HATMIHBIX PacuéToB
AKKPEJUTUB OTJIMYACTCS CJIOKHOW CTPYKTYpPOH OTHOLIEHMI, aKKpEeIUTUB
BKJIIOYAeT B ce0s, Kak MUHHUMYM, YETBIPE NMPABOOTHOLICHMSA: MEXAY IUIa-
TENBIINKOM M OaHKOM-3MHUTEHTOM IO peaju3allii aKKPEeIUTHBA; MEXIY
0aHKOM-3MHUTEHTOM U aBH3YIOIIUM OaHKOM MO aBH30BaHUIO aKKPEAWTHBA U
MPOBEPKE €ro MOJUIMHHOCTH; MeXy OeHe(UIMapoM M MCHOJHSIOMUM OaH-
KOM, FapaHTHPYIOUIMM OCYHIECTBICHHUS IUIaTEXKa MO aKKPEJUTHUBY B CIIydae
HEWCIIOJIHEHUS 00513aTeIbCTBA CO CTOPOHBI OaHKa-3MHUTEHTA, IPU 3TOM HC-
TOJHSIOMMH OaHK MOXKET UCITIOIHHUTh aKKPEAUTHB U3 COOCTBEHHBIX CPEACTB
Ha yCIIOBHAX BO3BpaTa CO CTOPOHBI YMUTEHTA, B 3TOM CIydae INpPUBIEKAETCS
OaHK-KOPPECIIOH/ICHT; MEXly IUIaTeNbIINKOM M OeHeduIapom, BBITEKArO-
M€ U3 PA3JIMYHBIX JOrOBOPOB: JOTOBOPOB KYMIH-NIPOAAXKU, TOCTABKH, JTH-
3MHTa, NOAPAIA.

B nTore npuxoanM K BBIBOJY, YTO CYIIHOCTh aKKPEAWTHBA 3aKIII0Ya-
€TCsI B COBEPIICHUHN OaHKOM-IMHTEHTOM B IIOJI3Y KJIMEHTA MOCIEI0BATENb-
HOTO psAJa yCIyrT, B YHUCJIO KOTOPBIX MOXET BXOAWTH NMOPYYEHHUE MCTIONHSIO-
memy 6aHKy. B mocienHem ciydae MOXHO TOBOPUTH 00 ydacTHH B 00s3a-
TENbCTBAX, BRITEKAIOMINX U3 aKKPEIUTHBA TPETHETO JIUIIA.
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A.I1. CHPOTKVH
BaHOBCKMI rOCYAAPCTBEHHBI YHUBEPCUTET

K BOITPOCY O JEJEHUA HEJAEVMCTBUTEJIbHBIX CAEJIOK
HA OCITIOPUMBIE 1 HUYTO>XHBIE

B poccuiickom 3akoHOIATENbCTBE A0 MPUHATHS HBIHE ACHCTBYIOLIETO
I'paxxganckoro kojekca P®D Bompoc o feneHnn HeJeHCTBUTENBHBIX CAETKaX
BEJICSI UCKIIIOUUTENBHO Ha JOKTPUHAIBHOM ypoBHE. JIMCKycCHUU HE YTHXAIOT
JIO CHX TIOp: YacTh YUEHBIX CUUTAIOT, YTO JeJICHHE Ha OCIIOPUMBIE U HUYTOX-
HBIC CJICJIKU BIIOJIHE OMPABIAHHO U HEOOXOAUMO KaK JJIsi TCOPHUHU, TaK M JJIS
MPaBONPUMEHUTENEH; IPYTHe Ke, KOTOPhIE 0 CUX MOp aHAIM3UPYIOT U3Me-
HCHHS 3aKOHOJIATEeIHCTBA B 3TOW OOJIACTH M BIIOJIHE JIOTHYHO M 0OOCHOBAaHHO
BEIpa)KaeT CBOIO TOYKY 3pEHHs, KOTOpas SBJSIETCS MPOTHBOIMOJIOXKHON mep-
BOM TOUKE 3pEHUSI.

Ha mamr B3riaa, 7OBOABI BTOPO# TPYIIBI YIEHBIX 0OJee BECOMBIC U
yOenutenbHbIe. MBI COTJIACHBI C TEM, YTO CYIISCTBYIOT «(pOpMaibHEBIC» U
«MaTepraNbHBIC» KPUTCPUH Pa3TPaHUICHUS HEINCHCTBUTECIBHBIX CHEIOK Ha
OCTIOPUMBIE M HUYTOXKHBbIe. DOpMaNIbHbIE KPUTEPHUH YCTAHABINBAET 3aKOHO-
JlaTellb, ¥ C TEYCHHEeM BPEMEHU (HAIJISIHO BUJHO C M3MEHEHHSIMH, Kacaro-
mumucs penakinuu cratbu 168 'K, koTopsie BcTynuimm B cury B 2013 roay)
OCTIOPUMBIE CIIEIKU YK€ CTAHOBSTCS HUYTOXHBIMU, & HUUTOXKHBIE — OCIIO-
pumbiMH. TO ecTh Kak 3aKOHOJATEN0 yI00HO, TaK OH UX U pasTpaHUYUBAECT.
Pa3Be cTOMT B MaHHOM CiIy4ae TOBOPHTH O JICHCTBUTEIEHOM pa3JeIICHUH
HEJICHCTBHUTENBHBIX C/ICIOK BBHIY UX PEalbHBIX CYIIECTBYIOMINX KPUTEPHUCB,
pasrpaHrmYHBarOIUX UX 10 cytu? [Ipencrasisercs, 9To HET.

UYro e KacaeTcs MaTepHabHBIX IIPU3HAKOB, IPAKTHYCCKH BCE OHU HE
BBIJICPXKUBAIOT KPUTHKHW, W BBHUIY HOBBIX peanuii, cymectByromux B XXI
BEKe, YK€ OTIAJAI0T, UCUe3aeT UX aKTYaIbHOCTh M HEOOX0IAUMOCTh. [103T0-
My, TaK)K€ CUUTAEM, UYTO CTHPAETCS TPaHb MEXIY OCIIOPUMBIMU M HUYTOXK-
HBIMH CJISIKAMH, OCTAIOTCS JIMIIL (OpMabHbIE TPU3HAKH, KOTOPHIE yKa3bl-
BaeT 3aKOHOJIATeNb, IPUUEM, CaM K€ HEKOTOpbIe Mpu3Haku youpaet u3 I'K.

ITonaraem, 9TO MpaBbl T€ aBTOPHI, KOTOPBIE TOJATAIOT, YTO CO BpeMe-
HEM M3MEHUTCS peJaKius 3aKOHa, Kacarolascs HeJeHCTBUTENbHBIX CHIETIOK,
1 OyIyT MPOCTO HEJCUCTBUTEIBHBIE CACIKH JIMOO C BO3MOXHBIM JIEJICHUEM
Ha HEJCHUCTBUTEIBHBIC CICIKH, TPEOYIOIIHE OCOOOr0 MOpSIKa MPU3HAHUS
TaKOBBIMH, JIIOO BOBCE OCTAHYTCS MPOCTO HEJCHCTBUTENBHBIC CICIKH, TO
JUIIb Bonpoc BpeMmeHu. KoHeuHo e, eciu 3aKOHOAATeb HE BBEIET KaKOM-
TO COBCEM MHOW MHCTHUTYT, KOTOPBIA B KOPHE OYJET pa3iiuyarbCs OT HbIHCIII-
HETO.
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E. C. TOJICTOBA
BaHOBCKMI rOCYAAPCTBEHHBI YHUBEPCUTET

SAINUATA KWINIIHBIX ITPAB HECOBEPIIEHHOJIETHHX:
®OPMBbI 1 CITOCOBBI.

HecoBepiieHHOIETHHE CTAJIKUBAIOTCS C KWINIIHBIME ITpoOIeMaMu
HUYYTh HE MEHBIIEC OCTAIBHBIX KaTETOPHH IpaxKaaH. B coBpeMeHHBIX ycio-
BUSIX, KOTJIa YYaCTHINCh Paclajibl CEMbH, AETH PUCKYIOT OCTaThCsl 0€3 JKH-
TbsI, €CIT PeOCHOK OCTAeTCA C POXUTENIEM, KOTOPBIH HE MMEET >KWJIOTO IO-
MemeHus. KpoMe Toro, Hepenko HepaauBble POAUTENN BOIPEKH BO3IOXKEH-
HOHM Ha HUX 00SA3aHHOCTH 3a00TUTHCS O CBOMX JIETSAX YIIEMJITIOT MX JKMJIAII-
HBIE TIpaBa, B YaCTHOCTH, ATO NPOUCXOAUT IPHU COBEPLICHHUU CHCIIOK C He-
JBIDKMMBIM HMYIIECTBOM, KOTOPOE SBIAETCS COOCTBEHHOCTHIO HECOBEPILICH-
HOJIETHETO UJIM B KOTOPOM OH IIPOXKHBAET.

HecoBepmieHHOIETHHE SBIISIOTCS OJHOM N3 Hanbouiee ysI3BUMBIX Ka-
TEropuil rpa’kiaH, OCKOJIbKY B CHIIy CBOErO 0CO0O0ro MpaBoOBOro cTaTyca He
MMEIOT BO3MO)KHOCTH CAMOCTOSITETIHHO 3aIIUIATh CBOM MpaBa, B TOM YHCIIE
JKIJTMINHBIE. 3allliTa UX IpaB OCYLIECTBISIETCA POAUTENIMH WIM UHBIMH 3a-
KOHHBIMH TPEICTaBUTEISIMU NTOCPEACTBOM NPUMEHEHHS Hajiekame ¢op-
MBI U CIIOCOOOB 3amIUTHI NpaBa. [IpUHATO BBIAETATH J1BE OCHOBHBIE (hOPMBI
3aIIUTHI: FOPUCAUKIMOHHYI0 M HEIOPUCAMKIMOHHYI0. HOpucaukiuonHas
(hopMa 3amMTHl MpEATIoNaraeT ABa MOpSAAKA OCYIIECTBICHHA: CyNeOHBIH U
apmuaucTpatuBHEIA. [Ipruem KK PO ycranaBimmBaeT mpuopuTeT cyaeOHOH
3alUThl HAPYIICHHBIX KWIMIIHBIX MPaB, aAMUHUCTPATUBHBIA HOPSIOK MPH-
MEHSIETCS TOJIBKO B CIIy4dasiX, MPSIMO MPEAyCMOTPEHHBIX 3aKOHOM.

CnocoObl 3alIMThl KWIKIIHBIX NpaB nepeuncieHsl B 4.3 cr.11 KK
P®. Ilpu stom coxepkaluiicss B yKa3aHHOW HOpME NEPEUYEHb HE SIBISIETCS
HCUEPIIBIBAIONINM, HHBIE CITOCOOBI 3aIUTHI MOTYT OBITh MPEIYCMOTPEHBI KaK
camuM KK PO, tak u qpyrumu 3akoHamu. B yacTHOCTH, MOTYT IPUMEHSTh-
sl CTIOCOOBI 3aIIMTHI, cojaepkaruecs B cT.12 'K PO.

B nocnengnee BpemMs NOMUMO pOAUTENEH M UHBIX 3aKOHHBIX Mpe-
cTaBuTENeld 0cOOYIO POJIb B 3aIMTE JKMIIMIIHBIX MIPAaB HECOBEPILIECHHOJIETHUX
urpaeT YIOJTHOMOYEHHBIA MO IpaBaM pebeHka. OCHOBHBIME HaIlPaBIICHHS-
MH €ro JeSTENbHOCTH SIBIAETCS: NMPUEM TpakaaH, paccCMOTpeHue obpariie-
HUH, HHGOpPMUpPOBaHHE M KOHCYJIBTUPOBAHME NIETEH M MX 3aKOHHBIX INPE]-
cTaBUTEJEH O criocobax 3allUThl 1IPaB, MPOBEJICHUE MPOBEPKU AEATEIHHOCTH
OpPTraHOB TOCYIAapPCTBEHHOH BJIACTH W OPTaHOB MECTHOTO CaMOYIIPABICHHUS U

ap.
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A. M. IBIMJISIKOB
BaHOBCKMI rOCYAAPCTBEHHBI YHUBEPCUTET

PEI'YJINPOBAHUME 3AIIINTHI BJAJEHUSA B DCFR

Principles, DefinitionsandModelRulesofEuropeanPrivateLaw: Draft-
CommonFrameofReference (manee -DCFR) — mopenpHbIe mpaBuia €BpO-
MEeWCKOro 4acTHOro mpapa. J[aHHBIA JTOKYMEHT IpeICTaBisieT co00il Heknit
npooOpa3 ob1eeBponerickoro I'paxgaHCKOro KojeKca.

DCFR 3akperuiseT MHOXXECTBO HOPM, KOTOPBIC PETYJIHPYIOT TPak-
JTAHCKO-TIPAaBOBBIE OTHOIICHHS, B TOM YHUCJIC HOPMBI O 3aIIUTE BIaJCHHUS.

Cornacuo pazzmeny VIII-1:205 DCFR BnaneHue B OTHOIICHUH HMY-
[IeCTBA 03HAYACT HAIMYHE MPSIMOTO (PH3MUYECKOTO KOHTPOIIS FITH MPOU3BOI-
HOTO (PU3UIECKOTO KOHTPOJISA HAll STUM UMYIIECTBOM.

3ammra BuameHus B coorBercTBHH ¢ DCFR MoeT ocymecTBIsAThCA
KaK MpsSMBIM BIIAAETBIEM, TaK M IMPOW3BOJHBIM BIaleNblleM (HampuMep,
apeHmgaropoM). CpoK TaBHOCTH TIPEIbSIBICHUS TPEOOBAaHWU O 3aIlIUTE BIIa-
nerns B cury pasgena VIII-6:203 DCFR cocraBisier oauH Tof ¢ MOMEHTa
Havalia HapyIIeH!s IPaBOMEPHOTO BIIaICHUS.

DCFR ycranaBnuBaeT crieiuajibHbIC MPaBIIa JJIS 3AIIUTHI, TAK HAa3bI-
BaeMOT0 «Iyd4Ilero BiajeHus». Bnaznener cornmacio DCFR moxer ocyruecT-
BIISITH CaMO3AIINTY, TIPH 3TOM B ClIy4ae MPUIMHEHHs Bpeaa JIUIly, HapyIIuB-
[IeMy 3aKOHHOE BJIaJICHHE, TaKas CUTyaIlusi OyaeT KBATU(PHUIIMPOBATHCS KaK
COCTOSTHHE HEOOXOAMMOM caMOOOOPOHEI OT HAPYIIICHHS BIAICHHS.

DCFR, 3akperuiser 3ppeKTHBHYIO MOJICIb 3alIUTH BIIaJICHUS, OTHAKO
JAHHBIA MEXaHW3M TpeOyeT YHHU(PHUKAINA U JCTAIN3AINH MMPOLECCYalbHOTO
MeXaHU3Ma yKa3aHHOH 3aIluTH It BceX rocynapetB EBpomeiickoro Corosa.

Bnanenue B rpaxkpanckom npase Poccuiickoil denepanun nperepre-
BaeT CYIICCTBECHHBIC U3MEHECHHS H TPeOyeT CBOCH rapMOHU3AIMHA B COOTBET-
CTBUU C TPeOOBAHHUSIMH MOJIEIBHBIX MPABUI E€BPOIEHCKOTO TPa)KTaHCKOTO
npasa. Kpome Toro, Konuenuus passutus PO u 3aKkOHOIPOEKT O BEIIHOM
MpaBe TaKKe MOTHBHPYIOT HA COBEPUICHCTBOBAHNE BIAJACHUS KaK HHCTUTYTA
YaCTHOTO TpaBa M 0cO0OTr0 opuandecKoro ¢akra. Takum 00pazom, TOIKHA
OBITH peamM30BaHa 3a7a4a OOHOBJICHHUSI KATETOPUH BIIJICHUS.

58



J. 1. HINIIOB
BaHOBCKMI rOCYAAPCTBEHHBI YHUBEPCUTET

OEHOMEHBI KOPITIOPATUBHOI'O YIIPABJIEHUA
N KOHTPOJIA

B nacrosmiee BpeMsl KOpHopaluu SBISIOTCS BaXKHBIMU XO3SIHCTBYIO-
IMIMMH CyObEKTaMHU KaK B MUPOBOH 9KOHOMHUKE B 1I€JIOM, TaK M B POCCUICKOI
B yacTHOCTH. IIpu 3TOM CyIIeCTBEHHBIM BOIPOCOM JAEATENBHOCTH KOpIOpa-
THUBHBIX IOPUINYECKUX JIMIL SBISIOTCS MPOOIeMBbl KOPIIOPATUBHOTO YIpaBiie-
HUSA U KOPIOPATUBHOI'O KOHTPOJIA. IIBa CTOJIb 6J'II/I3KI/IX TIOHATHUA UCIIOJIB3Y-
I0TCS B IOPUAMYECKON JUTEpPaAType, OJHAKO YSICHUTh Pa3sHUIY MEXAY HUMU
0e3 TIIaTeNEHOTO aHaN3a 3a9acTyIo 3aTPyIHUTEIBHO.

[lonATHE KOPHOPATUBHOTO YIIPABICHUS HE UMEET JIETAIbHOTO 3aKpe-
TUICHUS. YUYSHBIMH TPEANPUHUMAIINCH TOMBITKA C(HOPMYIHPOBATH NEPUHM-
U0 YKa3aHHOTO MoHATHSA. OIHAKO U3 aHaJH3a NMPEAJIOKCHHBIX B IOPUINIC-
CKOH JuTepaType OIpeleNeHIH KOPIOPATUBHOTO YIPABJICHHS BHIHO, YTO
eMHOE MOHNMaHUe YKa3aHHOTO SBJICHHUS B HAYYHOH JUTEPaType OTCYTCTBY-
et. bonee Toro, mpennoXXeHHbIE HEKOTOPHIMU YYEHBIMHU OIpeaeneHus (3a
PEeNKUM HCKIIOYEHHEM) HE PAcKPHIBAIOT CYTH JAHHOTO SIBJICHUS, HECMOTPS
Ha TpoMo3JKHe (HOPMYTHUPOBKH, COIep>KaT MHOTOUUCIICHHBIE IIPOTHBOPEYNS,
MOPOH pacxonsrcs ¢ JAEHCTBYIOLIMM 3aKOHOAATENbCTBOM. B CBA3M ¢ 3TUM
MpeJIaraeTcsl pacCMaTpPUBaTh KOPIOPATHBHOE yIIPaBICHUE KaK LleJICHAIPaB-
JICHHOE BO3JEHcTBHE CyOBeKTa (WM HECKONBKHX CYOBEKTOB) Ha JCSTEITh-
HOCTB KOPIIOPAITHH.

[TonsTHE KOPTIOPATHBHOTO KOHTPOJIS TAKXKE HE 3aKPEIUICHO B 3aKOHO-
nmatenbcTBe. BMecTe ¢ TeM, OHAKO, Al HOPMATHBHBIM IPABOBEIX aKTOB CO-
JIEPAKUT MOHATHE KKOHTPOJIb)», KOTOPOE OTHOCHUTCS, MIPEXkAE BCETO, K KOPIO-
paTHBHBIM OTHOIICHUSIM. [IpencTaBicHHAss B €IMHUYHBIX CYNCOHBIX aKTax
TMO3UIUA OTHOCUTEJIIBHO CYTH KOPIIOPATHUBHOT'O KOHTPOJIA IOKa HE IMOJydHnjia
MIMPOKOTO pacupocTpaneHust. COOTBETCTBEHHO TOBOPHUTH O CHPOPMHPOBAB-
oieMcda B Cy}le6H0ﬁ IMPAKTUKE MOAXO0AC K MOHUMAHUIO KOPIIOPATUBHOI'O KOH-
TpoJIsl IOKa He npuxonurcs. IlpencraBieHHblE B IOPUAMUYECKON JIUTEPATYPE
OTIpeNieNeH sl TIOHATHS «KOPIIOPATHBHBIN KOHTPOJIBY Pa3HOOOPA3HBI, TIPOTH-
BOPCYUBBI U BBIZBIBAIOT PsAJI BOIIPOCOB. B OEJIOM XKE KOpl’lOpaTI/IBHHﬁ KOH-
TPOJIb TIPEJUIAraeTcsi pacCMaTpuBaTh B KaueCTBE CIOCOOHOCTH OINpPENENSITh
peLIeHuUs] KOPIIOpaluy Kak pe3ylibTaTa paclpeieeHus BIacTH cpeau cyOb-
€KTOB KOPIIOPAaTUBHBIX OTHOLIEHUH.
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H. A. IIMEJIEBA
BaHOBCKMI rOCYAAPCTBEHHBI YHUBEPCUTET

AJIbTEPHATABHBIN CITIOCOB PA3SPEIIEHUAA
CEMEWHO-TIPABOBBIX CIIOPOB, 3ATPATUBAIOIIUX ITPABA
M 3AKOHHBIE HHTEPECHI HECOBEPHIEHHOJIETHUX JETER

B Hame Bpems u3OpaHHas TeMa SBISETCS 0COOCHHO Ba)KHOM, B CBS3H
C TeM, 4TO 3a00Ta O JETSAX M UX BOCIHUTAHHE Ha KOHCTHTYLMOHHOM ypPOBHE
paccMmarpuBaeTcsl KaKk paBHOE POJUTENBLCKOE MPaBO M O0SI3aHHOCTh. JTHM
00CTOATEILCTBOM MPOAMKTOBAHA HEOOXOIMMOCTh OoJice TiTyOOKOro W TIia-
TENIHOTO aHalli3a CIOCOOOB Pa3pelIeHUss CEMEWHO-TPaBOBBIX CIIOPOB, 3a-
TparuBarOIINX MIPaBa W 3aKOHHBIC HHTEPECHl HECOBEPIICHHOJCTHUX NIETEH B
Poccun Ha HBIHEIIHEM dTare pa3BUTHS.

Criopsl, 3aTparmBaroIIie mpaBa U 3aKOHHBIE HHTEPECHl HECOBEPIICH-
HOJICTHUX JIETCH, MOTYT OBITH pa3pelIcHb Kak B CyIeOHOM, TaK U BHECYe0-
HOM TIOPSIZIKE.

Iox cyneOHBIM TOPSAKOM IMOHUMAETCS PACCMOTPEHHE fenia cBOOOII-
HbBIMH OT BE€JOMCTBCHHBIX BIUSIHUHA U HHTEPECOB CYJAbIMMU. Cy}ILI/I HE3aBU-
CUMBI, 00J1a1al0T HEOOXOAUMON KBaU(UKAIIHCH I pa3OupaTebCTBa Ie,
a TIpoleaypa MpaBoCy s HAWIY4lIMM 00pa3oM HpHUcrocoOieHa ISt BbIsiB-
JICHUA UCTUHBI.

HaunOonpimmii nHTEpeC BRI3BIBAET aHAIHM3 CIIOCOOOB pa3pelieHus qaH-
HBIX CIIOPOB BO BHecyaeOHOM mopsiake. [lepBoe 3To cornamieHue, 3aKII0YeH-
HOE MEKAY POIUTEISIMH HECOBEPIICHHOJIETHETO pedenka. CeMeiHoe coria-
[ICHHE MOKHO OTIPENIENIUTh KaK B3aHMMHOE COTJIACHE WICHOB CEMBH, OTpee-
JSIOIIee pealTi3allii0 UM B3aMMHBIX JIMYHBIX TpaB M 00sS3aHHOCTEH JHOO
HOPSJIOK U CIIOCOOB! MCIIOJIHEHHS 00S3aHHBIM YJIEHOM CEMbH CBOEH MMYIIe-
CTBEHHOI1 0053aHHOCTH.

BTopbiM crocoOOM BBICTYIAE€T BO3MOXKHOCTh OOpaIlleHHsl B YIIOJIHO-
MOYEHHBIE OpTraHbl (IpoKypatypa, momumus — [1/1H, HoTapuyc).

TperbuM criocoOOM sIBIIIETCS Meauanus. Memuanusi — TeXHOJIOTHS
AJIbTEPHATHBHOTO peryJupoBaHus CHOpOB (anrm.
alternativedisputeresolution, ADR) ¢ ydactuem Tpetbeil HeHTpanbHOH, Oec-
MIPHUCTPACTHOM, HE 3aMHTEPECOBAHHON B TAHHOM KOH(JIMKTE CTOPOHBI — Me-
Jquatopa. Menuarop noMmoraeT CTOpOHaM BEIpabOTaTh ONpe/IesIeHHOE COTa-
IIEHWE IO CIIOPY, NPU 3TOM CTOPOHBI IOJHOCTBIO KOHTPOJIMPYIOT IMPOLECC
NPUHATHUS PELICHHS N0 YPEryJIMPOBaHHIO CIIOPA M YCIIOBHS €T0 Pa3pelIeHHs.
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Cekuus
I'PAK/TAHCKOE IIPABO

E. JI. JEHUCOBA
BaHOBCKUI rOCYAAPCTBEHHBI YHUBEPCUTET

PEHOBAIIMS )KWJIbSI U MPUHOUAI HEMPUKOCHOBEHHOCTH
YACTHOM COBCTBEHHOCTH

B Hamem mnccienoBaHWM paccMaTpHUBAIOTCS NMPOOJIEMBI COOTHOIIE-
HUS NIPUHIUIIA HEMPUKOCHOBEHHOCTH YacCTHOI COOCTBEHHOCTH M Hpoliecca
peHoBauuu xkuibs B Mockse, koTopast Hadanach B 2017 rogy u yxe 3aTpo-
HyJla MHOECTBO >kKuTenel ctonuipl. C MOMEHTa NPUHATUS IPOrPaMMBI pe-
HOBAIllUU OHAa HEOJHOKPATHO MOABEPIIach KPUTHKE, B TOM YHCIIE CO CTOPOHBI
Cosera npu [Ipe3nzneHte 1Mo KoIU(PUKALUKM U COBEPIICHCTBOBAHHUIO T'PaX-
JAHCKOTO 3aKoHozaTenbcTBa. B wactHocTH, COBeT oOecrmokomsia BO3MOXK-
HOCTB JIMIICHUS IpaBa COOCTBEHHOCTH HE I10 PEIICHHUIO Cy/a, a [0 PEIICHUI0
OpraHOB BIIACTH ropofa MOCKBBI, 4TO B KOpHE IPOTHBOpedHT Kak KoHcTH-
Tyuuu P®, Tak U COBPEMEHHBIM OCHOBaM COLIMAJIbHO-3KOHOMHYECKOIO
CTpOsL.

[Ipobnemy peHOBAaIMM CIEAyeT OLEHHBATh, NPEXKAE BCETO, uepes
MPU3MYy YaCTHOIPABOBBIX LIEHHOCTEH, a UMEHHO, B €€ COOTHOILEHHUH C IJia-
BEHCTBYIOIIIMM KOHCTHUTYIIHOHHBIM M TPakJaHCKO-TIPABOBBIM INPHHLIUIIOM
HETIPUKOCHOBEHHOCTH YaCTHOM COOCTBEHHOCTH. 3aKOH TapaHTHPYET cOOCT-
BEHHUKY BO3MOJKHOCTb BJAJETh, IMOJb30BATbCS U PACHOPSKATHCS CBOUM
MMYILIECTBOM MO CBOEMY YCMOTpPEHHIO. [IpM 3TOM HHMKTO HE MOXET OBITH
JHIIEH CBOEr0 MMYIIECTBA MHAue KakK MO PElIEHUIO cyna. B pasButHe sTHX
nosioskeHnit Maorue HopMbl ['K P® nampaBieHsl Ha oOecriedeHHe 3alluThl
NPUHIUIIA HETPUKOCHOBEHHOCTH YacTHOM coOcTBeHHOCTH. OHM rapaHTHpY-
0T COOCTBEHHHKAM BO3MOKHOCTB B ITOJTHOH Mepe OCYIIECTBISATh CBOM IIpaBa
U IPUMEHATh MEPBI 3aILUTHI IPU UX HAPYIICHUH.

B 9T0i1 CBA3M BO3HMKAET BOIPOC, HACKOJIbKO 3aKOHOJATEJILCTBO U
IporpaMMa PeHOBAllUU COOTBETCTBYET TEM BBICOKMM CTaHJAapTaM, KOTOPbIE
YCTaHOBJICHHBIM TPaXXIAaHCKUM 3aKoHonaTenscTBoM? Ilomaraem, uto ypo-
BEHb KOHCTHUTYIIMOHHBIX T'apaHTHH IpaB YacTHBIX COOCTBEHHHKOB HE MOXKET
OBITH CHIDKEH TIPH peaTM3alliy Jake Hamboliee MepCHEeKTHBHBIX U JOPOTO-
CTOSIIMUX COLIMANBHBIX POTPaMM, IPUHUMAEMBIX F'OCYAapCTBOM.

Cremyer Takke UMETh BBHIY, UTO IPOTpaMMa MPOBEIECHHUS PEHOBA-
IIUM TI0Ka IOJIy4aeT pealn3alyio TOIbKO B MOCKBE, OJHAKO OHA C TOil ke
MOCJIEI0BATENILHOCTEIO MOXKET OBITh BOCHPHHATA U B IPYTUX KPYITHBIX TOPO-
nax Poccun. Takum 0Opa3oM, ONBIT MOCKOBCKOM PEHOBAIIMM MOJXET CO Bpe-
MEHEM BBINTH 3a PaMKH JIOKAJIBHOTO 3aKOHA rOpoJa U PaCIpOCTPAaHUTHCS Ha
BCIO TEPPUTOPUIO CTPAHBI.
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K. B. EPIIOBA
BaHOBCKMI rOCYAAPCTBEHHBI YHUBEPCUTET

KABAJIBHBIE CAEJIKHW: PETPOCIIEKTUBA

Huns Toro, uTtoOsl moapoOHee pa3o0paTscs B TeMe OOIIECTBEHHOM
OMacHOCTH O0OMaHHOTO MOBEJICHUS, CBSI3aHHOTO C 3aKIIOYCHUEM HEJCHCTBU-
TENBHBIX CIEJIOK C KaOaJlbHBIMH YCJIIOBHSIMH HEOOXOANMO OOpaTHThCS K UC-
TOPHU BO3HHUKHOBEHUS TaKUX CJEIIOK.

Hauarp paccmarpuBaTh HOHATHE KabalbHBIX CIIEIOK HEOOXOIUMO C
aHanmu3a MHCTUTYTa laesioenormis. Laesioenormis — B pUMCKOM TpaBe Bpe,
TIOHECEHHBIH MPO/IaBIIOM BCIIE/ICTBHE MOKYIKH Y HETO BELIH 3a IIeHY, HE CO-
OTBETCTBYIOIIYIO €¢ CTOMMOCTH. HCTUTYT BCeria MpuBIieKkal K cebe BHUMa-
HHE HCCIIeIOBATENIeH M Ha MPOTSDKCHUU CTOJICTHH SIBJISIICS MPEIMETOM MHO-
TOYHCIICHHBIX JUCKyccuit. CIIOPBI MPEX/Ie BCEro CBA3aHBI YKE C 00CTOSTEb-
CTBaMHU €ro IMOSIBJICHUSL.

[MepBBIME, KTO OCHOBATEIBHO B3SUICS PAa3BUBATH HIICIO, 3AJI0KEHHYIO
B C. 4, 44,2 u C. 4, 44, 8, O6putn TII0OCCATOPHI, KOTOPHIM U TIPUITUCHIBAIOT
n300peTeHHe COOCTBeHHO TepMmuHA laesioenormis. OHH HE OrpaHHMYHBAIN
MHCTHUTYT laesioenormis TOJNBKO KyIUIEH-MPOJjaXKeid, KaK 3TO MPEANoarajoch
HN3HaYaJIbHO HUCXOOd M3 TCKCTAa MCTOYHHUKOB, HO PACIIPOCTPAHUIIN Ha HHBIC
BOo3Me3aHble cenku bonaefidei. Jlanee oHM jgomycTiiM  AedcTBHE
laesioenormis B OTHOIIICHWHU JAapeHUs. ITO yAaIOCh UM Ojarogaps 0CoOeH-
HOW KOHCTPYKIIMH, TPH MOMOIIM KOTOPOH KPUTEPHH «IKBHBAJCHTHOCTH
BCTPEUHBIX MPEJOCTABICHUI», UMEIOIINI pelaroliee 3HaYeHUe ISl IPUMe-
HeHusi laesioenormis, MOT OBITh CIIPOCIMPOBAH TAKXKE U HA JOTOBOPHI Jape-
HUs. Peub uaeT O MNpeanoyokKeHWH, COrNIACHO KOTOPOMY, HECMOTPSI Ha
(uMymIecTBEeHHYI0) 6€3BO3ME3IHOCTD, B JADEHUH MMEET MECTO BCTPEYHOCTD
npenocrasiennii. Ho B cityyae ¢ napeHneM npenocTaBieHHE 3TO SIKOOBI CO-
CTOMT B HEMMYILECTBEHHOM, MOPAJIbHOM 00s3aTelIbCTBE, KOTOPOE AapUTEIb
Bo3JlaraetT Ha onapsieMoro. Ecii B JIEWCTBUTEIHLHOCTH €0 3aTpaThl OKa3bl-
BAaKOTCA 3HAYUTEIIBHO BBIMIC, €0 UMYHICCTBEHHBIC MHTCPECHI TEPIIAT CYIIC-
CTBEHHOE yMaJleHHe.

Tpagnuus pacmupeHus obmacTu mpuMeHeHus laesioenormis Oblna
NPOJIOJDKEHA B KAHOHUYECKOM IIpaBe W 3a CYET PaclpoCTpaHeHHs 00sacTh
NPUMEHEHHUS 3TOr0 MHCTUTYTa HE TOJBKO Ha JoroBopsl bonaefidei, HO u Ha
JIOTOBOPHI strictiiuris. B manpheiiniem, nHCTUTYT laesioenormis B ToM win
MHOM — IIOPOH CYIIECTBEHHO BHIOM3MEHEHHOM BapHaHTE BOLIET B €CTECT-
BEHHO-IIPABOBbIC KOAM(UKAIINHI, COXPAHUBILHUE €T0 J0 HAIINX JHEH.
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A.I1. JJAIITEBA
BaHOBCKMII rOCYy1apCTBEHHBIN YHUBEPCUTET

OCOBEHHOCTHU ITPABOBOI'O PEI'YJIMPOBAHMS ITIPABOOT-
HOIIEHUM IO 3ACTPOMKE 3EMEJIBHOI'O YYACTKA B POC-
CUNCKOH ®EJNEPALIUA

OrpaHrYeHHBIC BEIIHBIC ITPaBa Ha 3eMIIIO, X MPABOBOE PETYIUPO-
BaHUE NPHU3HAHO MPAKTHUECKH BO BCEX COBPEMEHHBIX MpaBomopsakax. Mx
3aKpeIVICHUE B TPAXKIAHCKOM 3aKOHOJATENbCTBE MMEET MNPUHUUIHAIBHOE
3HaYCHHE, IIOCKOJIBKY OHH HAIleJICHBI Ha 00SCIIeYeHHE MHTEPECOB OTACTBHBIX
JIII ¥ CIIOCOOCTBYIOT Hambolee 3 PEeKTHBHOMY HUCTIOIH30BAHUIO UMCIOIINX-
Csl PECYpPCOB.

[IpaBo 3acTpoiku SIBJISIETCS OJHUM M3 HauboJee CIOPHBIX KaTero-
puil B IOPHINYECKOM Hayke O HEOOXOAMMOCTH BBEAEHUS, KOTOPOTO XOMAAT
Pa3IMYHOIO POAA JUCKYCCHM.

Knaccudyeckas Mojenb HCCIEAyeMOro HHCTUTYTa 3apoAMiach B
npase J[peBHero Puma ¥ Oblia BOCIIPHHATA pa3inuHBIMH PABOBBIMH CHUCTE-
MaMU IIyTE€M BKJIIOUEHUS B HALMOHAJIBHOE IPAXKIAHCKOE 3aKOHOIATEILCTBO.
IIpu 3TOM HCHOJIB30BaHUE TIIpaBa 3aCTPOHKU B OJAHMUX IPABOIOPAIKAX OCY-
LIECTBJISIETCS M0 KJIACCUYECKOW PUMCKOM MOJENH, a B APYIHMX Ha OCHOBaHUU
MOJIENIN «pa3IeJICHHOW COOCTBEHHOCTH» Ha OOBEKT HEIBIKUMOCTH U 3€-
MEJbHBIN yYaCTOK.

Ha cerogusmramii 1eHP HAOMIOMAIOTCS BBICOKME TEMITBI pOCTa
CTPOHTENBECTBA 00BEKTOB HEIBHKHMOTO MMYIIECTBA B CBSI3U, C YeM YBEIH-
YMBAETCSI HEOOXOAMMOCTh PETYIHUPOBAHMSA OTHOIIEHHH MEXIy COOCTBEHHH-
KaMM 3€MEJIbHBIX YYaCTKOB U JIMLAMU, OCYILECTBIISIOIIMMU CTPOUTENBCTBO
Takux 00BeKTOB. CTpoeHHE U MIPAaBO HA HETO SABJSIETCS TIIABHOM IENbIO yC-
TAHOBJICHHS IPaBa apeH/bl WM MHBIX OIpPAaHMYEHHBIX BEIIHBIX IpaB Ha Y-
YKOM 3eMeJbHbIN yuacTOoK.

Ha naHHBIIT MOMEHT IOTOBOpP apeHbl PETYAMPYET OTHOLICHHUS, Ka-
CaloIIUECs UCKIIIOYUTENBHO ONPaHMUEHHOMN YacTH 3€MHOM MOBEPXHOCTH U HE
KacaeTcs HaxXOASIIMXCsl Ha Hell 0ObEKTOB HEBM)KMMOTO NMYILECTBA.

Pa3paboTka 1 BHeIpeHHE B IpakJaHCKOE 3aKOHOJATENBCTBO IpaBa
3aCTPOMKH B KAYECTBE CAMOCTOSATENILHOTO BEIHOIO MIPaBa MO3BOJIUT IPUAAThH
OOJIBIIYI0 YCTOMYMBOCTH HPABOBOMY IIOJIOKEHHUIO 3acTpoiIMka U Oyzmer
CHOCOOCTBOBATh CHIDKEHHIO ITOTEPh BIOKEHHBIX B CTPOUTEIBCTBO OOBEKTa
WHBECTULMII 110 CPaBHEHUIO C IPABOBBIM IIOJIOKEHUEM 3aCTPOMILMKA-
apeH1aTopa 3€MENbHOI0 yJacTKa.
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K. H. MAPKOCSIH
BaHOBCKMI rOCYAAPCTBEHHBI YHUBEPCUTET

CPABHHUTEJBLHO-ITIPABOBOI AHAJIN3 OCHOBAHHIA
MPU3HAHHUS BPAKA HEJEHCTBUTEIBHBIM
110 3AKOHOJIATEJILCTBY P®, APMEHUM, KHPTU3HH,
TAJDKUKUCTAHA

[lepeuenb ocHOBaHMS MpHU3HAHMS Opaka HEJEHCTBUTEIBHBIM CO-
nepxurcs B 1.1 ¢1.27 CK P®, 0oH ABIsSeTCA HCUSPIIBIBAIONINM U PaCIIUPH-
TEJIbHOMY TOJIKOBAaHHIO HE MOAJNIEKUT. K TaKUM OCHOBaHMSM OTHOCATCS: -
HapylIeHHe YCIOBUH 3akitoueHus Opaka (ct. 12-13 CK P®); - Hanuuue npu
3aKIFOYCHNH Opaka 0OCTOSTENbCTB, HPEMATCTBYIOLINX €0 3aKIF0UCHHIO
(ct.14 CK P®); - cCOKpBITHE OAHAM W3 JIUI BCTYMAIOMINX B Opak OT APYroro
HaJlM4re y Hero BeHepuieckoro 3aboneBanus win BUY - nadexmnum (1.3
ct.15 CK P®); - 3axmoueHrne GUKTHBHOTO Opaka. AHaJOTHYHBIC OCHOBAHUS
NpU3HAHUS Opaka HelCHCTBUTENFHBIM 3aKPEIUICHBI B 3aKOHOIATENbCTBE Ap-
menuny, Kuprusumy, a taxoke Tamxuknctana. OTHaKo, pa3auyus BCe )Ke HMe-
totcs1, a uMeHHo, B CK PecniyOmuku TaKUKHCTaH HE JOMYyCKASTCs 3aKITI0-
YyeHHe Opaka MeXy JIMIaMH, U3 KOTOPBIX XOTS Obl OIHO IPU3HAHO CY/IOM
OTPAaHUYEHHO JEECIIOCOOHBIM BCIEACTBUE 3II0YNOTPEOICHUS CITUPTHBIMU
WM HAPKOTUYECKUMU BellecTBaMu, Toraa kak B CK P® 3ampemaercs 3a-
KJIIFOUeHHe Opaka MEeXIy JINIIaMH, U3 KOTOPBIX XOTS ObI OHO MPHU3HAHO MOJI-
HOCTBI0 HefeecriocoOHbIM. CK ApMeHUH COIEp>KUT HOPMY, COTIIAaCHO KOTO-
po#i, Opak Mpu3HaeTCs HeJIeHCTBUTEILHBIM B CIIy4ae COKPBITHS OJTHUM M3
JIMIL, BCTYNAIOMMX B OpaK, BEHEPUIECKOH 00JIe3HH, a TAaKXKe IICHXUUECKOM
0oJe3HH, HApKOMaHUH U TOKCuKoMaHuH, Toraa kak CK P® ocHoBanmem
NpU3HAHUS Opaka HelleHCTBUTENBHBIM SIBJISAETCS JIMIIb COKPLITHE BEHEpHYEe-
ckoii 6one3nn i BUY - undexunu. Takum oOpazom, npoBess aHaIn3 3a-
koHonatenbcTBa P, Apmennu, Kupruzun un TamkukrcTaHa Mbl BUIUM, 9TO
B IIeJIOM, OCHOBaHUS NPH3HAHKSA OpaKka HeACHCTBUTEIHHBIM B BHIIICYKa3aH-
HBIX CTpaHaxX aHajiorudHbl. O HAKO, B 3aKOHOAATENLCTBE PecnyOmmk Apme-
HuH 1 TapKUKUCTaHa JaHHBIE TIOJI0XKEHUs 00Jiee KOHKPETU3UPOBAHEI, H I10-
3BOJISIFOT TOCYJapCTBAM OKa3bIBAaTh BIMSHHUE HA 3/I0POBBE OYIYIINX ITOKOJIe-
HUIL.
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B. A. MUJIELLIMH
BaHOBCKMI rOCYAAPCTBEHHBI YHUBEPCUTET

K BOITPOCY O KBAIMOULIUPYIOIIUX TPU3HAKAX
JOI'OBOPA ITIOCTABKHA

OCHOBHO II€TIbO BBIJEIICHNUS JOTOBOPA ITOCTABKH B OTACIBHBIN B
JIOTOBOpA KYIUIM-TIPOAAXKHU CJIEAYeT NMPHU3HATh HEOOXOAUMOCTh O0ecTieueHHs
JIeTadbHOIN MPaBOBOM perjlaMeHTAllM OTHOIIEHUH, CKJIaJbIBAIOIIUXCS MEX-
Iy npoecCHOHaTbHBIMU YYaCTHUKaMH MMYIIECTBEHHOTo obopora. B moro-
BOpE MOCTaBKH, B OTJIMYHME OT JOTOBOpa KYIUIM-IIPOJAXXH, Ha CTOPOHE IIO-
CTaBIIMKA U MOKYIATeNs BBICTYNAIOT JIMIA, OCYIIECTBISIONNE PEANPHUHU-
MaTeNbCKYyI0 JesTeNbHOCTh. HekoMMepueckue OpraHu3aliid MOTYT OBITh
MOCTABIIMKAMH TOBAaPOB TOJIBKO B TOM CIIydae, €CIM TaKOTro pojia JesITeNb-
HOCTb JIOITyCKAeTCsl B COOTBETCTBHHM C MX YUPEAUTEIHHBIMU JOKYMEHTAMH H
OCYIIECTBIIIETCS B PaMKax HX IIEJIE€BOH MpaBocrocoOHOCTH. B mporuBHOM
Cilydae OTHOIICHMS KYIUIU-TIPOAAXH C UX yJacTHEM B KadecTBE IPOJaBLia
HOJUICKAT PETYIUPOBAHUIO OOLIMMHM IMOJOKECHUSIMH O Kyuie-mpoaaxe (8§ 1
. 30 'K PO).

ITo moroBopy MOCTaBKH, B OTJIMYHE OT JOTOBOPA KYILTH-TIPOJIAXH,
MOKyHaTeab IpruoOpeTaeT TOBaphl I HCIOJIB30BAHUS B MPEIIPHHIMATEIb-
CKOM JEATeNbHOCTH WM B MHBIX IIEJISIX, HE CBS3aHHBIX C JUYHBIM, CEMEii-
HBIM, TOMAIIIHUM U MHBIM TOAOOHBIM HCIIONb30BaHHEM. B paMkax norosopa
MIOCTaBKU TOBapbl MPUOOPETAIOTCS Ul MOCIEAYIOUIeH peann3aluu Wi Hc-
MOJIB30BAHUS B IIPOILIECCE OCYLIECTBICHUS NPEINPUHUMATEIBCKON WM yC-
TaBHOH JesiresnibHOCTH. OJTHAKO B ClTydae, €M yKa3aHHbBIE TOBaphl MpHoOpe-
TAIOTCSl y TPOJABIA, OCYIIECTBISIOMIETO IMPEANPUHIMATEIBCKYIO JIESTEb-
HOCTb 110 NPOJIa’Ke TOBAPOB B PO3HMILY, OTHOIICHUSI CTOPOH PEryIHpYIOTCS
HOpPMaMH O PO3HUYHON KyILIe-IPOJaKe.

BykBanbHoe TonkoBaHue nonoxenuit cr. 506 'K P® nozsoinser 3a-
KIIFOYNTh, YTO JUIS JIOTOBOPOB IOCTABKH CYIIECTBEHHBIM YCIOBHEM TaKKe
MOJKET OBITh IIPHU3HAH CPOK MOCTaBKU. BmecTte ¢ TeM, B cyneOHOM mpakTHKe
c(hOopMHUPOBAJICS MTOIXO, B COOTBETCTBHH C KOTOPHIM B CITydasiX, KOT/Ia MO-
MEHTHI 3aK/II0OYCHHS U HCIIOTHEHNS JOTOBOPa HE COBIIAIAI0T, a CTOPOHAMHY HE
yKa3aH CPOK MOCTaBKM TOBapa U U3 JOrOBOPA HE BBITEKAET, YTO OHA JOJIKHA
OCYIIECTBIIATHCS OTACIBHBIMU MAPTHAMH, IPU Pa3peIIeHHH CIIOPOB HE00X0-
JUMO HMCXOIWTh U3 TOTO, YTO CPOK IOCTABKHU ONpPENENsIeTcs MO IMpaBHiIaM,
ycTaHOBIEHHBIM CT. 314 'K PO.

[MpaBunbHas kBamuduUKaMs CIIOPHOTO JOrOBOpa MOXKET HMETh
CEpPBE3HBIC TOCIEICTBHS I Pa3pELICHHs CIIOpa MEXIy KOHTpareHTaMu.
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E. E. MOPO3
BaHOBCKMI rOCYAAPCTBEHHBI YHUBEPCUTET

«TOBAPBI» KAK IPEAMET JOI'OBOPA MEHbBI

I'paxnanckuil kogekc P® OTHOCHUT 1OrOBOP MEHBI K CAMOCTOSTENb-
HBIM BHJIaM JIOTOBOPHBIX 0053aTENbCTB, YTO MPEAINOJIAraeT BBIAEICHUE €ro
KBaNUGUIUPYONMX Mpu3HakoB. C JOTOBOPOM KYILIM-TIPOJAXXH JOTOBOP
MEHBI OOBETUHSIOT HANPaBJICHHOCTh Ha Mepelady MMYLIECTBa B COOCTBEH-
HOCTh, a TaKXKe BO3ME3JHBIN XapakTep. Mexay TeM CIelHalbHBIM NpHU3HA-
KOM JIOTOBOpa MEHBI MPUHATO CUUTATh TOBAPHYIO ()OPMY BCTPEUHOTO Ipe-
JoctaBieHust. IMEHHO OTCYTCTBHE Y CTOPOH IIPH PaBHOLICHHOM OOMEHE B3a-
MMHBIX JICHEXHBIX 0053aTeNbCTB MO OIUIaTe OOMEHWBAEMBIX TOBAPOB OIIpE-
JesIeT CyIIHOCTh MeHBl. K 00beKTaM MEHBI 3aKOH OTHOCHT ToBapsl. [1ono6-
Hasl TMO3ULMs 3aKOHOJATENs], HE UCIOJIb30BABIIErO yKa3aHWE Ha MUMYIIECTBO
Kak BUJ OOBEKTOB IPakJaHCKUX MpaB, IIOPOXKAACT Yy IIUBUINCTOB M Y4acT-
HHUKOB IPa)IaHCKUX ITPABOOTHOIIEHHUI Pa3HbIE MPEACTABIEHHS O TOM, KaKHUe
BUJIBI IMYIIECTBA MOTYT CJIY>KHTh OOBEKTaMU MEHBL. TPaanIIMOHHO MpeaMe-
TOM JOTOBOPa MEHbI MIPU3HAIOTCS BEIIM KaK (PU3NYECKH OCS3aeMble MpeaMe-
ThI MaTEPHAIBLHOTO MHpPA, Ha KOTOPBIE MOXKET BOSHUKHYTH IIPaBO COOCTBEH-
HOCTH. J[oroBOp MEHBI MOXeET OBITh 3aKJIIOYEH B OTHOILIEHHWH KaK TOBapoOB,
MMEIOIUXCS B HAJIMYUH Y NMPOJABIa B MOMEHT 3aKJIFOYSHUS JOTOBOPA, TaK U
TOBapoB, CO3JIAHHBIX WJIM IPHUOOPETeHHBIX B OyayuieM. [lockonbky 1. 4 CT.
454 TK PO pomyckaeT mpUMEHEHUE TPABIII O IOTOBOPE KYIUIA-TIPOJIAXKH HE
TOJILKO K TOBapaM, HO U K UMYIIECTBEHHBIM IIpaBaM, B IIMBUIMCTUKE OCTAET-
Csl INCKYCCHOHHBIM BOIIPOC O BO3MOXKHOCTH MEHBI Bellel Ha 00s3aTenbCT-
BEHHBIE TpaBa TPeOOBaHUs, UMEIOIINE JICHEXKHYIO OLEHKY, WM OOMeHa OJ-
HHUX MMYIIECTBEHHBIX NpaB Ha Apyrue 0e3 AeHexHbIX pacyeToB. K umymect-
BEHHBIM IpaBaM OTHOCSTCS HE TOJILKO 00s3aTelbCTBEHHBIC, HO M KOpIIOpa-
THUBHBIE TIPaBa, a TAaK)Ke IPaBa Ha Pe3yJabTaThl MHTEIICKTYAIBHON JesITehb-
HocTH. Takum 00pa3oM, pemieHHe BONPOca O BO3MOXKHOCTH 3aKIFOUCHUS
JIOTOBOpPA MEHBI B OTHOIICHUH TE€X WM WHBIX HMYIIECTBEHHBIX IPaB Ba)KHO C
TEOPETUUECKON U MPAaKTUUECKON TOUKH 3PEHUSI.
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M. O. IIBICJISIPb
BaHOBCKMI rOCYAAPCTBEHHBI YHUBEPCUTET

I'PAXKJAHCKO-ITIPABOBOE PEI'YJIMPOBAHUE OBOPOTA
SJIEKTPOHHBIX JEHEXHbBIX CPEACTB

CoBpeMEeHHOE COCTOSIHHUE PHIHOYHOW HPKOHOMHKH XapaKTepHU3yeTCs
O00BEKTHBHOM HEOOXOJAUMOCTHIO BO3HHUKHOBCHHS HOBBIX (DOPM U CIIOCOOOB
pacueToB. BakHOE 3HauYCHHE MPHU STOM UMEET Pa3BUTHE WH(MOPMAIMOHHBIX
TEXHOJIOTHH Kak B OaHKOBCKOU NEATCIBLHOCTH, TaK U B cepe TOProBiH, Ha-
6upaer o6opoTsl MHTepHET-TOproBnsa. Kak pe3ynbrar Mbl HaOdOgaeM BCe
Oomee pacIIUPSIIOUIUICS KPYT CIOCOOOB OCYIIECTBIEHUS TIATEXKEH 32 TOBa-
PHBI, pabOTHI U YCITYTH.

OpxHUM U3 HanboJee MUPOKO MPUMEHIEMBIX U XapaKTePU3YIOMINXCS
Hanbolee OBICTPBIM CITOCOOOM PACUETOB SBIAIOTCS SJICKTPOHHBIC ICHE)KHBIC
cpencTBa (3JEKTPOHHBIC ICHBIH).

[IpaBoBOE perynmpoBaHHE IEKTPOHHBIX JCHEKHBIX CPEACTB HaXoO-
JIUTCS €Ilie TOJBKO Ha HayalabHOM 3Tarne cBoero pa3sutus. Jo 2011 roga nes-
TEJIHHOCTh MO OPTaHM3AIMH M OCYIIECTBICHHIO PACUETOB DJIEKTPOHHBIMH
JIEHE)KHBIMU CpeZICTBaMH Obllla MPAKTHUECKH HE YPETYIHpOBaHA MPaBOM, 3a
WCKITIOYEHUEM psiJia TOJ3aKOHHBIX akToB banka Poccuu, KOTOpbhie HOCHIIN
(parmenTapHslii xapakrep. B 2011 roxy ¢ npunatuem denepanbHOro 3aKo-
Ha «O HalMOHAILHOM IJIATEKHOW CHUCTEME) TOSBUIACH ONPEEICHHOCTh B
MPaBOBOM DETYJIHPOBAaHUM SJCKTPOHHBIX [IEHEKHBIX CPEICTB, HO MHOTHE
BOIIPOCHI TaK M OCTAJINCh HEPEIICHHBIMH.

He xBartaeT u TeopeTHYeCKUX HCCICTOBAHU, TIOCBSIICHHBIX H3yde-
HUIO MPABOBOW MPUPOIBI AIEKTPOHHBIX JICHEKHBIX CPEICTB, a P HCCIIEI0-
BaHUH, MPOBEACHHBIX 10 NpuUHATHA DenepalibHOTO 3aKOHA, HYKIAIOTCS B
MEPEOCMBICTICHUH B CBSI3H C M3MEHHBIIICICS HOPMAaTUBHO-TIPABOBOW 0a30ii.

DNEeKTPOHHBIC IEHEXKHBIE CPECTBA YKIAABIBAIOTCS B OOIIEITPABOBOE
MIOHSITHE CPEJICTBA TUTATEXAa U SBIISIOTCS €r0 PA3HOBUIHOCTHIO.

DNEeKTPOHHBIC JICHEXHBIE CPEACTBA BBICTYHAIOT 000COOJICHHBIM
OyiaroM, HYXXIAOIIMMCS B MPABOBOW OXpaHe, TaK Kak 00JajaroT MOTpeOu-
TEJIHCKOW M 3KOHOMHUYECKOW IEHHOCTHIO M CTIIOCOOHBI OBITh MPHU3HAHBI 00b-
€KTOM TPXIAAHCKUX TPaB MO 3aKOHY B CHIIy OTKPBITOTO XapaKTepa MepeyHs
00BEKTOB TPAXKIAHCKUX NpaB, ykazaHHOTO B cT. 128 'K PD.
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M. C. CTEHEHKO
BaHOBCKMI rOCYAAPCTBEHHBI YHUBEPCUTET

ITPABO OITEPATUBHOTI'O YIIPABJIEHUSI: OCOBEHHOCTH
IMPABOBOT'O PEXKXUMA U IIEPCITIEKTHUBBI PA3BUTHUS

B nanHOIt cTaThe peup MOIET O MpaBe ONEPAaTUBHOIO YIPABICHMUS,
BBE/ICHHOT'O COBETCKOW BJIACTBIO JUISI TOTO, YTOOBI CYOBEKTHI I'PaKAaHCKHX
MPaBOOTHOIICHUH MOIJIM UMETh 000CO0IEHHOE UMYIIECTBO. TeopeTHyeckue
OCHOBBI TIpaBa OINEPATUBHOTO YNpaBJeHUs ObuIH 3ajokeHbl A. B. Benenuk-
TOBBIM, 3aHMMAIOLIETOCs] POOJIEMOil MpaBa roCyAapCTBEHHON COIHAIUCTH-
gyeckoi cobctBeHHocTH. B cmimy m. 1 cr. 296 'K P® mpaBo omepaTHBHOTO
YIIPaBIICHUS MIPEACTABIAET COOOM MPaBO YUPEKACHHS HIIM Ka3eHHOTO Hpe-
HOPUATHS BIAAETh, MOJIB30BAThCA U PACIOPSKATBCA 3aKPEILUICHHBIM 33 HUM
MMYILIECTBOM COOCTBEHHHKA B MpE/AENaX, YCTAHOBICHHBIX 3aKOHOM, B COOT-
BETCTBHUH C IEISIMU €T0 JICSATENbHOCTH, 33laHUAMHU COOCTBEHHHMKA W Ha3Ha-
YEHHEM MMYILECTBA.

IIpaBoMoums, coOCTaBISIIONIME NPaBO ONEPATHBHOTO YINpaBIICHHUS,
MMEIOT CTPOTO IIEJIeBOM XapakTep, KOTOPBI OOYCIOBJIEH BBHIMOIHIEMBIMU
(DYHKIMAMU yUIpexXJICHUH U Ka3eHHBIX MpeanpusTai. Ilepedens mpaBoMounit
COOCTBEHHHUKA UMYIIECTBA, NIEPEAaHHOrO B ONEPATUBHOE yIPaBJEeHHUE, OIlpe-
JIeNIeH UMIepaTuBHO 3akOHOM. COOCTBEHHHK, NepeaB MMYIIECTB B oIlepa-
THUBHOE yTIpaBJICHHE, yTpauyMBaeT BO3MOXKHOCTH HEMOCPEICTBEHHOT'O OCYyIIle-
CTBJICHUS BJIAJICHUS, I0JIb30BaHMSI U PACHOPSKEHUS 3TUM UMYyIecTBOM. [Ipu
3TOM COOCTBEHHHUK-YUPEIUTENb B TPEX CIIydasX BIPaBe U3bSTh UMYIIECTBO Y
YUPEKACHUSA U Ka3eHHOTO NPEANPHUATHS U PACIOPSAUTCSA UM IO CBOEMY yC-
MoTpeHnto. K TakuM cioydasM OTHOCHUTCSI M3bATHE H3IIUIIHETO, HEUCIIOJNb-
3yeMOro WJIH HCHOJb3yeMOr0 HE MO HA3HAYEHUIO HMYIIECTBA, €CIU 3TO
HUMYIIECTBO 3aKpPEIUIEHO 33 YYPEKICHUEM HIU Ka3eHHBIM MHpPEANpHUSITHEM
CaMHM COOCTBEHHMKOM MJIM OHO OBLIO MPHOOPETEHO 3a CUeT CPEACTB, BhIIE-
JIEHHBIX COOCTBEHHHKOM.

[IpaBo omepaTHBHOTO YIpPaBICHUS MPOINIO HECKOIBKO ITAIIOB Pa3BU-
THsA B Poccum u B HaCTOAIIEC BPEMSA OHO CBA3AHO CO 3HAYMUTECIBHBIMU ITPEIC-
JJaMHU U OTpPaHUYEHUSAMM, KOTOPbIE YCTAHABIMBAET rocyAapcTBo. Poccuiickas
MpaBOBasl CUCTEMa OTPHUIAET PACINEIUICHHYIO M JOBEPUTEIBHYIO COOCTBEH-
HOCTb, OTOMY B HAIlleM TOCYJapCTBE HEBO3MOXHO INEPEHSATh 3aNajHyH0
MOJIeTIb, KOTOpasi MPU3HAET T'OCYAAPCTBEHHBIE NPEANPHITHS COOCTBEHHHKA-
MM MMYIIECTBA, 3aKPEIJICHHOTO 32 HUMHU. Takum o0pa3om, IIpaBo OINepaTHB-
HOTO YIpaBJeHUs OyAET CyLIeCTBOBAaTh J0 TeX Iop, noka B P® He Oynmer
CO3/1aHa HOBAasl CUCTEMA BEII[HBIX IIPAB.
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3. B. IIVILIKOBA
BaHOBCKMI rOCYAAPCTBEHHBI YHUBEPCUTET

K BOITPOCY O IPABOBOM HMHCTUTYTE BJIAJIEHUSA
B I'PA’XKAJAHCKOM ITPABE

B naHHOl cTaThe pedb MOIAET O TaKOM NPaBOBOM MHCTUTYTE Kak
Biagenue. Ero coneprkaHue 3aKiiroyaeTcss B TOM, YTO 9TO (PaKTHYECKOE CO-
CTOSIHHE, U OHO MMeEeT IPaBOBOE 3Ha4YCHHUE, a UMEHHO SIBISETCS (yHAaMEH-
TOM IpaxkJaHckoro obopora. Beap 0e3 1oOpocoBecTHOro Biajeiblia HENb3s
TOBOPUTH O BemIHBIX IpaBax. B m. 1 ct. 209 'K P® 3akpenneHo monsrue
«BIIAJICHUE», U3 YETO0 CTAHOBHUTCS ACHO, YTO JAHHBIM NPaBOBON HHCTUTYT
COXpaHAETCs TI0Ka BIIaelell UMEET CBOOOIHBIN TOCTYM K OOBEKTY BIIaJCHUSI.
Eme co BpeMeH pHMCKOro 4acTHOTO IpaBa BO BJIAJACHUU TPAJUIHOHHO BBI-
JIETSIIOT JBa DJIEMEHTa: 1. HaMepeHHe BlIaieTh BEIIbI0 Kak cBoeH (animus); 2.
(hakTHIECKOE TOCTOACTBO (corpus). PuMckoe mpaBo cBA3BIBANO IOpUANYE-
CKHE MOCEACTBH BIAJCHUS UCKIIOUUTEIBHO C BOJNEH K MIPUCBOEHUIO BEINN,
TO €CTh HE MPOCTO C BOJIEH BIAJETh, a C BOJNEH BIAJETh BEHIBIO KaK CBOEI],
UCKIIIOYasi OT BJIQJICHHS TPETHUX JIMII, U HE MPU3HaBas Ybeil Obl TO HU OBUIO
BJIACTH HaJ Bellblo. BiageHune obecnednBanoch oco0oi 3amuToON, KoTOpas
He TIpefcTaBisIack Aepxkaremo. Ho HeKoTopele yueHble, B TOM YHCIIE JTOK-
Top ropunuyeckux Hayk Jl. B. JloxaeB, cuMTaroT, 4TO pUMCKOE IMpeACTaBie-
HHE O BJIaJIeHUE MIPUHIIUITHAIBHO OTIMYAETCS OT COBPEMEHHOTO.

B uccrnenoBaHum Taxkke paccMaTpuBaeTcs U 3apyOeKHBIH OIBIT: BO
O®panunn ¥ 'epMaHuu AaHHBIE MHCTUTYT MOJYy4YWs cBoe pa3BuTHe. Bo
(hpaHITy3CKOM TIpaBe BIaIEHHE OTHECEHO K cepe BEIIHBIX IPaB U PEryIupy-
eTcs B paMKax perjJaMEeHTHPOBAaHUS NpaB COOCTBEHHOCTH, XOTS MOXET Ka-
caTbCd M JPYTUX BELHBIX IpaB. B mpase ['epmanuu BnaneHue paccMaTpuBa-
€TCsl KaK He3aBUCHMBIIl MHCTUTYT, CYILIECTBOBAHUE KOTOPOrO HE MOJUYUHEHO
mpaBy coOcTBeHHOCTH. He cMOTpst Ha 3TO, OH pErynupyeTcs JOCTaTOYHO
moapoOHO.

Poccuiickoe TpakIaHCKOE MPaBO CTOUT Ha IMOPOTE TOTO, YTOOBI
JTAaHHBIA TPAaBOBOM WHCTHUTYT OBII BBEJCH M y Hac. Harre rocymapcTBo sBis-
eTCsl MPUEMHHUKOM TPaJWINH KOHTHHEHTAJIBHOTO MpaBa, IO3TOMY BIIOJIHE
JIOTHYHO, YTOOBI BIIaICHUE Pa3BUBAJIOCH M HA TEPPUTOPHH HAIIIETO rocyaap-
ctBa. OTcloa BO3HHKAeT BOINPOC: MoueMy 3TO He mpoucxoaur? Ha Ham
B3IJISI/I, CYIIECTBYET HECKOJIbKO nmpuunH. Hanbonee BakHbIE M3 HUX — JI0O-
OMpoBaHHE pa3IMUHBIX WHTEPECOB U CyneOHasi MpakTUKa POCCHHCKOro rpa-
JKTAHCKOTO IIpaBa 3TOro He Tpedyer.
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Cekuus
JKHJTHIITHOE IIPABO H HOTAPHAT

E.C. ACTAOLEBA
BaHOBCKMI1 rOCYJaPCTBEHHBIN YHUBEPCUTET

YYACTHUE HOTAPHYCOB B O®OPMJIEHUN HACJIEJICTBEHHBIX
IPAB YEPE3 MEXAHHU3M HOTAPUAJILHOM JEATEJBHOCTH

B OcHoBax 3aKOHOJATENBECTBA O HOTApHATe MOHATHE HOTAPUAIBHOM Jies-
TEJLHOCTH OTCYTCTBYET, HO €€ MOYKHO OIPEIEIUTh CIEIYIOIIIM 00pa3oM: 3T0 ype-
T'yITUPOBAaHHAS 3aKOHOMATENBCTBOM JESTENBHOCTh HOTAPHYCOB M MHBIX TOCYAapCT-
BOM YIOJHOMOYCHHBIX JIHMII 110 COBEPIICHHIO HOTAPHATIBHBIX NICHCTBHH C LIEIBIO
3aIIUTHI TIPaB M 3aKOHHBIX WHTEPECOB TPaXKIaH M FOPUIITISCKIX I, OOIIecTBa U
TOCyZIapcTBa.

HacneacTBeHHBIM JIeTIOM CIIEIyeT CYMTaTh KOMIUIEKC MEpOIPHSATHIA, Ha-
TIPaBJICHHBIX HA YIOCTOBEpEHNE UMYIIICCTBEHHBIX TIPaB M 00s3aHHOCTEH HACIICTHI-
KOB Ha OTKPHITOC B paMKaX HOTAPHAIFHOTO OKpyra HACIEACTBO. B pamkax Takux
1enel HOTapuyC HaJIENeH BCEMH MOTHOMOYMSIMH I 3aKOHHOTO O(hOPMIICHHS YKa-
3aHHBIX ITPaB HACIICITHUKOB.

ITpoM3BOACTBOM MO HACNIEJICTBEHHOMY €Ny CIEAYeT CUMTATh KOMIUIEKC
[IPOBOAMMBIX HOTAPUYCOM MEPOIIPUSATUH, IPOLIEYP U ACHCTBUN B paMKaX yKa3aH-
HOTO fief1a, 0ObeIMHEHHBIX OJTHOM IIEMbI0 — Y/IOCTOBEPEHNE HACIEACTBEHHBIX TIPaB
TIPaBOMPEEMHIKOB YMEPILIETO TPaKIAHIHA. [IpOBOUTE HX MPaBOMOYCH UCKITFOUH-
TEJIHHO TOT HOTAPHYC, B IIPOM3BOJICTBE Y KOTOPOTO ¥ HAXOUTCSI JIEIIO.

HacrnencteeHHOE 1eno OKaHUIMBACTCS YOCTOBEPEHHEM IIPaB BCEX CYIIC-
CTBYIOIIMX HACIICIHHUKOB ITyTEM BBIIAYM UM CBUIICTEIIHCTBA O TIPABE HA HACIICACTBO
(ct. 1162 T'K). Cornacho 1. 1 ct. 1163 T'K, Takoe CBUIETENHCTBO MOYKET OBITH BbIZa-
HO B JIF000I MOMEHT, IO HCTEUEHHH CPOKA JIs IPHHATHS HACIIE/ICTBA.

Tak >xe, Kak ¥ JIFOOOH APYroi aHAJOTHYHBINA FOPUIIIECKHN TOKYMEHT
(cripaBKH, TOTOBOPBI M TIPOYEE) CBUJIETETIHCTBO O MPABe HA HACIIEICTBO MOYKET OBITH
TIPU3HAHO HEJCHCTBUTENBHBIM. 3a49acTyl0 TaKOH MHCTPYMEHT, KaK MPU3HAHHUE CBH-
JIETENIBCTBA HEJICHCTBUTENBHBIM MOYKET CTaTh YIOOHBIM HHCTPYMEHTOM I BOCCTa-
HOBJICHMS HAPYITICHHBIX IIPaB TPAKIaH.
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A. A. BAPEIIIMHA
BaHOBCKMI rOCYAAPCTBEHHBIA YHUBEPCUTET

OBBEKT KAIIUTAJIBHOI'O CTPOUTEJIBCTBA KAK
PASHOBUJHOCTDH HEJABU/KUMOTI'O HUMYIIIECTBA

B cootserctBuu ¢ n.10 c1.1 I'pagoctpontensHoro kojaexca Poccuii-
ckoit @enepanuu 1oJ 00BEKTaMU KalHUTaJbHOTO CTPOUTENHCTBA CIEAYET
MOHUMATh 3JaHHE, CTPOEHUE, COOpPYKEHHE, OOBEKThbI, CTPOUTEIHCTBO KO-
TOPBIX HE 3aBEPLICHO (Aajnee - 00bEKThl He3aBEPIICHHOTO CTPOUTENbCTBRa). K
00BbeKTaM KamUTAILHOTO CTPOUTEIHCTBA HE OTHOCITCS BPEMEHHBIE IO-
CTPOMKH, KHOCKH, HABECHI U IpyTrHe NOA00HbIe TOCTPOHKH.

Cornacho ct. 130 I'paxxganckoro kogekca Poccuiickoit ®enepanuu
K HEIBIDKMMBIM BellaM (HEIBIKAMOE HMMYIIECTBO, HEJBH)KAUMOCTH) OTHO-
CATCS 3€MEJIbHBIE YYACTKH, YYacTKH HEJIpP U BCE, YTO MPOYHO CBSA3AHO C 3€M-
JIeH, TO ecTh 0OBEKTHI, IIepeMeIIeHNne KOTOPHIX 0e3 Hecopa3MepHOTo yiiepoa
WX Ha3HAYCHUIO HEBO3MOXKHO, B TOM HUHCJC 3[aHUSI, COOPYKCHHS, OOBEKTHI
HE3aBEPIIECHHOIO CTPOUTEILCTBA.

CoOTBETCTBEHHO, BC€ OOBEKTHI KAMHUTAIBLHOTO CTPOUTENHCTBA SIB-
JISFOTCSL OOBEKTAaMH HEJABM)KMMOTO MMYIIIECTBA, HO HE BCE OOBEKTHI HEJBHU-
JKUMOTO UMYIIIECTBA SBIISIOTCS 00bEKTaMU KallUTaIbHOTO CTPOUTEIHCTBA.

K obbexkTaM HEIBMKMMOTO UMYIIECTBA OTHOCSITCS OOBEKTHI Karu-
TaJbHOTO CTPOMUTENHCTBA, KOTOPHIE SIBISIOTCS PE3YyIbTATOM CTPOMTEIHCTBA.
[MosToMy NMpHWHIUNHATBHO BAXKHBIM SBISETCS TOT (PaKT, 9TO HOPMBI Tpa-
JTAHCKOTO IpaBa, B YaCTH YCTAHOBIICHUS IMPAaBOBOI'O pEXMMa OOBEKTOB He-
JIBUYKUMOTO MUMYIIECTBA, SBIISIOIIUXCS PE3yJIbTaTOM CTPOUTENHCTBA, CYIE-
CTBCHHBIM 00pa30oM JOIOJHSIOTCS HOPMAMH TPaZOCTPOUTEIHFHOTO MpaBa, B
YacTH YCTAHOBIICHHS IMPAaBOBOTO PEXHMa OOBEKTOB KAIUTAIBHOTO CTPOU-
TENIbCTBA.

B cyzneOHO# mpakTHUKe CIOXKWIMCH JIBE TTO3UIIMH OTHOCHUTEIBHO TO-
XKJIE€CTBEHHOCTH MOHATHH «00BEKT KaMUTATHHOTO CTPOUTENBCTBA» U «OOBEKT
HEIBUIKAMOCTI.

B cooTBercTBUM € MEepBOM NMO3ULIMEN OHU HE TOXKJIECTBEHHBI, B CBSI-
3U C TEM, YTO «OOBEKT KAaUTAILHOTO CTPOUTEILCTBA» SBJISETCS CTECIHAlb-
HBIM MTOHSATHEM TPAIOCTPOUTEIHLHOTO 3aKOHOAATEIHLCTBA, IIOATOMY MM HEJIh3s
MOJMCHATH TPABOBYIO KATETOPHIO «OOBEKTa HEIBHIKHMOTO HMYIIECTBA,
HUMEIOIIYEO UHBIC OTPACIICBYIO IIPUHAJICKHOCTD, 00BEM U COJICPIKAHHE.

OtrnnyHas NO3MIMA, CBSI3aHHASA C TOXIACCTBECHHOCTBIO ITOHATHI,
CCBUIAETCSl Ha Pe3yJbTaT HENPaBUIBHOIO HECHUCTEMHOTO TOJKOBAHHSI HOPM
(henepanbHBIX 3aKOHOB.
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E. C. BOPOBbEBA
BaHOBCKMI rOCYAAPCTBEHHBI YHUBEPCUTET

ITPABOBASI CYJAbBA 3EMEJIBHOI'O YHACTKA "
PACHHOJIO’KEHHBIX HA HEM OBFBEKTOB HEJIBUJKUMOCTH

B moam. 5 m. 1 cT. 1 peifcrByromero 3emenpHOTO Konekca PO 3a-
KPCIUICH Ba)KHEHUINUI MPUHIUI 36MEIHHOTO 3aKOHOJATEIhCTBA, & MMEHHO
MPUHIUI €MHCTBA CYIhObI 3€MEIBHBIX YYACTKOB M IMPOYHO CBSI3aHHBIX C
HUMH OOBEKTOB HEIBMXKMMOCTH. COTJIaCHO 3TOMY MPHHIHUIY BCE MPOYHO
CBS3aHHBIC C 3€MCJIbBHBIMU y‘-IaCTKaMI/I O6"beKTI:I CJ'IC}IyIOT cy}11)6e 3CMCJIBHBIX
y9acTKOB. JIaHHBIN MPHUHITUI SBJSIETCS MEXKOTPACIEBBIM, TaK KaK PeryIupy-
eTcsl KaK HOPMaMH 3EMENBHOTO, TaK W TPAKTAHCKOTO 3aKOHOJATEIHhCTBA.
BaxHO OTMETHTB, UTO 3aKOHOJATETh YCTAHOBHII CIIydaH, KOTZIa pacCMaTpH-
BacMBIil MPHUHIUI HE MPUMEHICTCS, HAIpHUMeEp, B HACICICTBCHHOM IIpaBe
HaCJIeIO1aTeN b MOXKET 3aBEIaTh 3€MENbHBIN YUaCTOK U PacloIOKEHHYIO Ha
HEM HCIABUXUMOCTH pa3HI)IM JIUIIaM. (DaKTI/I’-IeCKI/I SCMCHLHLIﬁ y‘IaCTOK u
paCHOJ’IO)KeHHbIe Ha HCM O6’I)CKTI)I HCABMXXUMOCTHU HE MOFyT 6LITI) OTACJICHBI
JPyT OT Jpyra 0e3 HaHECCHUS HECOPa3MEPHOTro yiiepOa X Ha3HAYCHUIO, HO
BCE )K€ B TPAXKITAHCKOM 00OPOTE OHH PACCMATPHBAIOTCS KaK CaMOCTOSTEIb-
HBIe 00BekTHl. Hopma 9. 3 cr. 552 I'paxxmanckoro xonekca P® momyckaer
MPOIaXy COOCTBEHHHKOM 3/IaHUs, CTPOCHUS, COOPYKEHHS, PACIION0KEHHO-
TO Ha YYXOH 3emite, Oe3 coriacus COOCTBEHHHKA mocienHei. [Ipu aTom mo-
KymaTeJsb 3JIaHus, CTPOEHHsI, COOPY>KEHHUSI UMEET TPaBO PACTIOPSIKATHCS CO-
OTBETCTBYIOIIEH YaCcThIO 3€MEBHOTO yUacTKa Ha TEX K€ YCIOBUAX, KOTOPHIE
uMen npojasell. OHaKo MPaKTUKA UAET B MPOTUBOIOIO0KHOM HaMpaBIeHUH,
MOJJIEPXKUBasi TO3UIIMI0O O TPOU3BOJAHOCTH MpPaB Ha CTPOEHHE OT MpaB Ha
3eMIIIO.

Bemrnarpie mpaBa Ha 3eMeNbHBIC YYaCTKHA U PACIIONOXKCHHBIE Ha HUX
00BEKTHI HENBIKUMOCTH 3HAYUTENBHO pa3ndyaroTcs. B OTHOIIEHNH 3eMelb-
HBIX YYaCTKOB MOTYT BO3HUKATh MPAaBO COOCTBEHHOCTH, MPABO XO3SHCTBEH-
HOTO BCACHHUS U OHepaTI/IBHOFO praBHeHI/IH, a HUHBIC O6’beKTBI HCIBHUXUMO-
CTH MOTYT NPUHAJICIKATH JINIYy Ha TpaBe TOCTOSHHOTO (0€CCPOYHOTO0) MOTh-
30BaHMs, TIPaBE MOKU3HEHHOTO HACIIETYEeMOTO BIAJCHHS U MpaBe COOCTBEH-
HOCTH. TaKI/IM 06p8.30M, l'IpI/IH[H/H'I HE BCErga MOXET peaJ’lI/BOBaTBCS[ B npaBo-
[IPUMEHUTEILHON IIPAKTUKE.

Yka3zaHHBIN MPHHIUI ONPENeIsieT 3eMEIbHBI y4acTOK W OOBEKT
HEJIBIDKIMOCTH KaK HEKOe IIeJI0e, CBA3aHHOE eIUHON CyIb0oM, OJHAKO Ipa-
BIJIA PACHIOPSDKEHHS STUMU OOBEKTAMHU ONPEACISIFOTCS Pa3HBIMH HOPMATHB-
HBIMH aKTaMy HeoauHakoBo. OTcrona Haspena pedopMa BEIIHOTO MpaBa Ha
ocHoBe moaepHuzanuu ['K PO.
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A. C. KUPMKOB
BaHOBCKMI rOCYAAPCTBEHHBI YHUBEPCUTET

BEIIHBIE ITPABA B I'PA’KIAHCKOM ITPABE

B rpaxkmanckoM mpaBe W €ro JOKTPHWHE W3/IaBHA BEIIEIIETCS 0O0Ib-
IIasi ¥ MPaKTUYEeCKU BaXKHAs TPyIIa OJU3KUX [0 CBOMM MPHU3HAKAM MPaB B
OTHOIIICHHY MAaTEPUANBHBIX OJIar, KOTOPBIC MOJyYHIIH HAUMCHOBAHHE BEIIl-
HBIX TIpaB. TepMUH OTpakaeT MPEAMET TAKHUX MPAaB: UMU SABJSIFOTCS Pa3HOO00-
paSHI:Ie MaTepI/IaJ'H)HI)Ie LOCHHOCTH, HAYMHAaA C 3CMJIM U HpI/IpOL[HI)IX peCprOB,
HpOI/I3BOI[CTBCHHI)IX O6'beKTOB nu CTpOGHI/Iﬁ 1 3aKaH4YUBasa HpeL[MeTaMI/I I10-
BCCIHCBHOI'O 6I)IT8. U JCHCKHBIMU 3HAKAMMU.

st 11000T0 BEIIHOTO MpaBa XapaKTEePHO MPEXKIEe BCETO TO, UTO 00-
JamaTeNb TAKOBOTO MPH OCYIISCTBICHUN TPUHAUICKAIIETO eMy CyOBEKTHB-
HOTO TIpaBa peajn3yeT CBOM IMPABOMOYHMS B OTHOIICHUU CBOETO UMYIIIECTBA B
COOTBETCTBUH C 3aKOHOM (a B HEKOTOPBHIX CIyYasx, HallpuMep apeHnaa, u ¢
nmoroBopoMm). IlpuHaiexkamniee TakoMy 00JaaTei0 BEIIHOE MPaBo MPEIIo-
JlaraeT BHI W MEPY BO3MOXKHOTO IOBEICHHS IO BIAJICHUIO, MTOJIB30BAHUIO U
pacHopsKEHUI0 UMYIIIECTBOM.

CoBpeMeHHBIN 3Tal pa3BUTHS OTEUECTBEHHOTO 3aKOHO/ATENLCTBA
xapakTepusyercss peopMUpOBaHHEM TPaKTAHCKO-TPABOBBIX HOPM O BEIIl-
HBIX mpaBax. Pa3pa0oTaHHbIl B paMkax peaiuzanuu KoHIENIMU pa3BUTHS
IPakIAHCKOT'0 3aKOHOIAaTeIbCTBA MPoekT DenepaabHoro 3akoHa Ne 47538-6
«O BHECEHMHM W3MEHCHHU B YacTH IMEPBYIO, BTOPYIO, TPETHIO M UYETBEPTYIO
I'paxxganckoro koaekca Poccuiickoit denepanuu, a Takxke B OTIACJIbHbIE 3a-
KOHOZAATeNbHBIe aKThl Poccuiickoit Dexepanumy mpeaiaracT HOBYIO CHCTE-
MaTHKY 3aKOHOJATEeIbCTBA O BEITHOM IpaBe, pacIIupPeHHE KPyra OrpaHuveH-
HBIX BEIHBIX IPaB, IpaBoBOe 0(pOPMIICHHE MHCTUTYTA BianeHUs, pakrude-
CKHM OTCYTCTBYIOILLEIO B JAECUCTBYIOLUIEM POCCUHCKOM 3aKOHOJATENIbCTBE, HO
N3BCCTHOI'O MHOTUM 38,py6e)KHBIM CTpaHaM, n ]lp.

B poccuiickoM 3aKOHOAATEIHCTBE HEOOXOJMMO CO3JaHWE TOJTHO-
[IEHHOW CHCTEMBI BEIIHBIX MpaB, CIIOCOOHON yIOBIETBOPHUTH MOTPEOHOCTH
YYaCTHUKOB TPKJIAHCKOTO 000pOTa B OCHOBAHHOM Ha BEITHOM IpaBe, a IMo-
TOMy MAaKCUMAJIBHO CTaGI/IJ'IBHOM U 3allUII€HHOM pemHMe I10JIb30BaHUSA
MMYLIECTBOM.
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A.I1. KPYUMHUHA
BaHOBCKMI rOCYAAPCTBEHHBI YHUBEPCUTET

IPABOBOM PEKAM OBIIETO UMYIIECTBA
MHOT'OKBAPTHPHOI'O TOMA

U3 Xunmumzoro koxekca PO criemyet, 4to oflee MMyIIECTBO HAXO-
JUTCsl B OOILEH /101eBOi COOCTBEHHOCTH JOMOBJIAICIIBIIEB, ITOCIIEIHHAE Biajie-
10T, TOJIB3YIOTCSl U B YCTAHOBJIEHHBIX TIPEENax PacrlopspKatoTesl OOIIMM UMY-
IIECTBOM.

Kak cnpaBennnBo oTMedaeTcst B JUTEpaType, MPABOBOW PEXUM dJie-
MEHTOB OOILEro MMYIIECTBA JOJDKEH OOECIeurBaTh BCEM JIOMOBIAJIEIbLIAM
6€e3yCIOBHYIO BOBMOKHOCTh IOJIB30BaHUS OOIIMM MMYIIECTBOM, a TaKkxke 0e3-
YCIIOBHOE pacrpezesieHre OpeMeHN coAepXaHHs OOIIero MMYIIECTBA MEXTY
JOMOBIIAJICNBIIAMH; TIPH 3TOM aBTOPHI OTMEYAIOT, YTO «IIOCKOJIBKY B 00OMX
Cllydastx pedb HIAET O «0e3yCIOBHOCTHY», CIMHCTBEHHBIH IPABOBOM PEXUM,
00€eCTIeUMBAIOIINH 3TO, €CTh PEXKUM OOIIEH T0JIEBOH COOCTBEHHOCTH».

OOmee NMyIIECTBO - 3TO MPHHAIIIEKHOCTh XKWIBIX U HEKHIIBIX IIO-
MEIIeHU WM TO KaK YacTh CJIOXKHOW BeIH, 00pa3yeMoil OOIUM HMYIIECT-
BOM H JJAHHBIMHU TTOMEIICHUSMH.

o cmeicoy 'K P® nBe Benwm MOTyT OBITH CBSI3aHBI MEXTy CO00H Mitn
Kak TJIaBHAs Bellb W NPHHAUICKHOCTh, WIM K€ OHM MOTYT OOpa3oBHIBAThH
CIIOKHYIO BeIllb; OJIHOBPEMEHHO SIBIIITHCS TJIABHOM BEIIBIO M MPHHAIIEKHO-
CTBIO, M CJIO’KHOM BEIIIBIO JBE TE JKE€ CaMble BEIIN HE MOTYT.

[ozuums Bepxosuoro Cyaa P® o naHHOMY BOIIPOCY COCTOUT B TOM,
YTO KBapTHpa U 00Ilee NMYIIECTBO B MHOTOKBAPTUPHOM JIOME SIBIISIIOTCS B CO-
BOKYITHOCTH M CJIOKHOW BEIIbIO, U TJIaBHOW BEIIbIO (KBapTUpa) W MPHHA UICHK-
HOCTBIO K Hel (001iee MMyYIIIECTBO) OHOBPEMEHHO.

B neiicTByroleM OTEYECTBEHHOM 3aKOHOJATENILCTBE 3aKpEIIEH
TPUHIUIT €INHCTBA CYABOBI 3eMENFHBIX YIaCTKOB M IIPOYHO CBSI3aHHBIX C HUMH
00BEKTOB, COTJIACHO KOTOPOMY BCE MPOYHO CBS3aHHBIC C 3€MEIBHBIMH y9acT-
KaMH 00BEKTHI CIEAYIOT CyIb0e 3eMeNbHBIX YIaCTKOB, 3a HCKIIIOYEHHIEM CITyda-
€B, YCTAaHOBJICHHBIX (e/iepabHBIMU 3aKOHaMH. [I[pIMEHHUTETHO K 3eMENTbHBIM
ydJacTKaM, pacIojoKeHHBIM I10]] MHOTOKBAPTUPHBIMH JIOMaMH, JaHHBIA TPHH-
IIUIT HECKOJBKO BHIOM3MEHEH: 32 CAMOCTOSTENBHBIM MOMEIICHHEM B MHOTO-
KBapTUPHOM JIOME CJIE/IyeT J0Js B IpaBe COOCTBEHHOCTH Ha 3€MENbHBIA yda-
CTOK B CHIIy 3aKOHA.

B cootBerctBum ¢ 4. 3 c1. 36 KK P®D, ymeHbieHre pazmepa o0miero
MMYIIECTBA B MHOI'OKBapTHPHOM JIOME BO3MOXKHO TOJIBKO C COTJIACHS BCEX CO0-
CTBEHHUKOB IIOMELIECHUH B JAHHOM JOME€, U TOJBKO IIyTEM €r0 PEKOHCTPYKIIHH.
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H. H. [TAPIITAKOB
BaHOBCKMI rOCYAAPCTBEHHBIA YHUBEPCUTET

JAOTrOBOP APEHIbBI HE?KMJIOI'O HIOMEINEHUW:
OTJIMYUTEJBHBIE TIPU3HAKH, OBA3ATEJIBHBIE YCJIOBUS

B cratre 606 («dorosop apenas») 'K PO ompeneneno, uro mo go-
TOBOpY apeH/bl (MMYIIECTBEHHOTO HaiiMa) apeHxojaresb (HalMOJaTelb)
00s13yeTcsl MpeoCTaBUTh apeHaaTopy (HaHMMAaTesr0) MMYIIECTBO 3a IUIATy
BO BpEMEHHOE BJIaJIeHHE U MOJIb30BaHUE MM BO BpeMEHHOE M0JIb30BaHKe. B
TO XK€ BpeMs IUIOABI, MPOIYKIMA U JOXOMBI, MOJYyYCHHBIE apeHIaTOpOM B
pe3yabTaTe HCMONB30BaHHUS apEHJOBAHHOIO HMMYIIECTBA B COOTBETCTBUH C
JIOTOBOPOM, CTaHOBSITCSI €T0 COOCTBEHHOCTEIO.

AHanu3 I0pUANYECcKO JIUTEpaTyphl MOKa3bIBAET, UTO MpobdiaemMa 1o-
TOBOpPa apeHbl U €r0 BUJOB ABISAETCSA MPEAMETOM MPUCTATBHOTO BHUMAaHHUS
M3BECTHBIX POCCHICKUX yueHbIX. Tak, nmpodeccopst M. U. Bparunckuii u B.
B. ButpsiHCKMI IPOBEJIN HAy4YHO-IIPAKTUYECKUE UCCIIEIOBAHMS TPAXKIaHCKO-
MIPaBOBBIX JOTOBOPOB, CBSI3aHHBIX ¢ Nepenadel nMmymecTsa. Ocoboe BHUMa-
HHE OHU YJIENWIN JIOTOBOpaM, NPU3HABAEMBIM OTAEIBHBIMH BHAAMHU CaMo-
CTOSITENBHBIX THIIOB JIOTOBOPHBIX 00SI3aTENLCTB, K KOTOPBIM, B YAaCTHOCTH,
OTHOCATCS: JIOTOBOpa apeH[bl 3[aHUM, COOPYXKEHUH, MpeInpUusTHH, TpaHC-
MOPTHBIX CPEACTB, PHHAHCOBAS apeH/Ia (JIU3UHT).

JloroBop apeH/(bl HEXHIIOTO MMOMEIIECHNsI OTHOCHUTCS K Tpyrme 00s-
3aTeNbCTB M0 Nepeade UMYIIEeCTBa BO BPEMEHHOE BIaIcHUE U TI0JIb30BaHHUE,
HapsAIy ¢ IOTOBOPAaMH HailMa JKMIIOTO IOMeIeHHs, 0€3B03Me3JHOTO MOJIh30-
BaHUS IpyruMu. [loroBop apeH bl HeXUIIBIX TIOMELICHNUH SBIAETCS OTHUM U3
CaMBIX PACHpPOCTPAHEHHBIX B HACTOSIIEe BpeMs BUIOB TPakKIAHCKO-
npaBoBbIX OTHOIIEHUHA. 'K P® He BblAenseT OTAEIBHO HEXHIIbIE MOMELe-
HUS B 4HCiie OOBEKTOB apeHIHBIX OTHOLIEHUH, OOBEIUHSS MX IO OOLIMM
3HAYEHUEM «3IaHUE.

IIpeameTom noroBopa SBIASETCSA HEXKUIOE IOMEIEHHE, SBISIOIIEECs
Pa3sHOBHUAHOCTHIO HEABIDKUMOTO UMyIIecTBa. [IoHsITHE HEXXMIT0e TIOMEIeHHE
MOJPa3yMeBaeT, MPEKIE BCETo, MOMENICHNE, BKIIOYAIOIIee BECh CIEKTp He-
KUJIBIX, IPOM3BOCTBEHHBIX, KYIbTYPHBIX U IPYTHX CTPOCHHH.

C ydgeroMm crieruduku 00bEKTa apeHIBl W ero MIMPOKOil pacmpo-
CTPAaHEHHOCTH B XO3AWCTBEHHOM IEATENbHOCTH CYOBEKTOB PBIHKA, JAHHBIN
BHUJI JIOTOBOpA, 110 MOEMY MHEHHIO, Heo0xoauMo BbiaennuTh B 'K PO B o1-
JIeTIbHBIN naparpad.
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A. I. CMUPHOBA
BaHOBCKMI rOCYAAPCTBEHHBIA YHUBEPCUTET

PEI'YJINPOBAHUE NMYIIECTBA CYIIPYT'OB
IO BPAYHOMY JOT'OBOPY

I'paxxnanckuii kogexc PO B cT. B c1.244 naeT omnpejeneHne coBMe-
CTHOW coOcTBeHHOCTH: «VIMyIIecTBO, Haxo/smieecsi B COOCTBEHHOCTH JIBYX
W HECKOJIBKUX JIML, MPUHAJIC)KUT UM Ha IIpaBe 061_116171 COOCTBECHHOCTH.
Kpyr y4acTHHKOB COBMECTHOH COOCTBEHHOCTH CTPOTO OTOBOPEH B 3aKOHE.
HmymecTBo, HAXXUTOE CyIpyraMH BO BpeMs Opaka, sIBISETCS UX COBMECT-
HOM cOOCTBEHHOCTBIO, €CIIM JIOTOBOPOM MEXKTy HHMHU HE yCTaHOBJICH MHOM
pexum 3toro umyniectsa. Cemeitnsiii Kogexc P® BBoUT neieHne pexxuma
HMYIeCTBA HA 3aKOHHBII U JOrOBOPHOM. Y CyIpyroB €CTb BO3MOKHOCTh
WU3MEHUTD NPABOBOI pPEXXUM 00IIEH COBMECTHON COOCTBEHHOCTH HA MMYIIE-
cTBO. TakuMm mpuMepoM SBISETCS 3aKII0UCHHE OPayHOTO IOTOBOpA.

BpayHbIM 70r0BOPOM IPU3HAETCS COTIAICHUE JIMILI, BCTYMAOIINX
B Opak, WM COIJIallieHHE CYNpPYyToB, ONpeAesIoNnee UMYIIECTBCHHbIE TpaBa
1 00s13aHHOCTH CYNpyroB B Opake u (M) B ciiy4yae ero pacropxerus. dop-
Ma OpauHoro joroeopa omnpeneneHa ct.41 Cemeiinoro koxexkca P®. Cormac-
HO yKa3aHHOHM HOpMe OpadHBIH JOTOBOP 3aKIJIFOYAETCS B MUCBMEHHON (opme
U TIOJUISKUT 00s3aTeIbHOMY HOTapHajJbHOMY yIOcTOBepeHHIo. Hapymenue
(opmbI GpayHOTO OrOBOpa BIEUET 3a COOOHM €ro HUYTOXKHOCTH. bpauHbIii
JIOTOBOP MOXET OBITh 3aKJIIOYEH KaK JI0 TOCY/apCTBEHHOH PETHCTpaIny 3a-
KJIIOYeHus: Opaka, Tak M B jo0oe Bpemsi B nepuon Opaxa. Conep:kaHue
OpavyHoOro Ja0roBOpa — 3TO BHIOOP M YCTAHOBJIEHHE IIPABOBOTO pPEXHUMa
MMYIIECTBA CYIPYToB JHO00 OYIYyIIHNX CYIpPYyTOB.

BpadHsIii 1OroBOp HE MOXKET OTPAaHUYMUBATH TPABOCTIOCOOHOCTH WITH
JIeeCcIIOCOOHOCTh CYNPYTOB, UX MPAaBO Ha OOpAIIeHNE B CyJl 3a 3aIUTOH CBO-
X TIpaB; PEryJarupoBaTb JIMYHBIC HECUMYHICCTBCHHBIC OTHOWICHUA MCKIY
CyIpyraMu, IpaBa M OOS3aHHOCTH CYIPYTOB B OTHOLICHWH JETEH; Mpemy-
CMaTpuBaTh IOJIOKEHHUS, OTPAaHUYHMBAIOIINE [TPABO HETPYIOCIOCOOHOTO HY-
JKAAIOLIETocs CyNpyra Ha IMOJydeHUE COJAEpiKaHMS; COAEpKaTh APYrue yc-
JIOBUSI, KOTOPBIE CTAaBAT OJHOTO W3 CYNPYIOB B KpaiiHe HeOJIaronpHsTHOE
MOJIOKEHUE MM MPOTHBOPEYAT OCHOBHBIM HayallaM CEMEHHOro U rpaxaaH-
CKOTI'0 3aKOHOJAaTeIbCTRA.
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Cekuus
IIPEJJIIPHHUMATEJIbBCKOE IIPABO

. A. BECEJIOBA
BaHOBCKUI rOCYAAPCTBEHHBI YHUBEPCUTET

JAOI'OBOP BO3ME3/THOI'O OKA3AHUA YCJIYI
B IPEJNIPUHUMATEJAbCKOM JESATEJIBHOCTH

Bonbioe 4mcno mHOTOBOPHBIX 00SA3aTEIBCTB B NMPEANPHHUMATEIb-
CKOM JIeSITETFHOCTH CBSI3aHO C OKAa3aHHUEM YCIYT, B KOTOPBIX HY)KIAr0TCA Kak
caMy MpEIPUHUMATEINH, TaK U JIMLA, HE OTHOCSIIUECS K HUM.

W3 onpenenenus, ykazanHoro B ct. 779 I'K P®, cnenyet, uto noro-
BOpP BO3ME3/IHOTO OKa3aHWs YCIYT SIBISETCS KOHCEHCYaIbHBIM, B3aHMHBIM,
BO3ME3IHBIM.

Ha ocHOBe maHHOTO NOrOBOpPa MCIOIHUTEID BIIPABE OCYIIECTBIATH
MIpEANPUHUMATENBCKYIO AEATENbHOCTh 0 OKa3aHWI0 KOHCYJIbTallMOHHBIX,
AyAUTOPCKHX, MEANIMHCKUX, BETEPHHAPHBIX, HHPOPMAIIMOHHBIX, YCIYT IO
00y4YeHMIO, TPABOBBIX YCJYT. JlesITeNnbHOCTh 1O OKa3aHWIO YCIYT CBS3W,
(hapmManeBTHYECKOW M HEKOTOPBIX MHBIX MOIJIEKHT 003aTeIbHOMY JIMICH-
3upoBaHuio. Ilpu 3TOM nHIEH3UpYyeTCs AESITeNbHOCTh HE TOJIBKO OpUANYE-
CKHUX JIMI, HO ¥ (PU3MUYECKUX JIUI, OKAa3bIBAIOIIMX COOTBETCTBYIOIINE IUIAT-
HbIE YCIYTU Ha PodeCCHOHAIILHOM OCHOBE.

AXTyaJIbHOCTh TEMBI CBSI3aHa C BO3PACTaHHEM POJIH JIOrOBOpa BO3-
ME3/IHOTO OKa3aHUsl yCIyr B IpakAaHCKOM 00OpOTE M YHCIIA CBSI3aHHBIX C
peanuzaiyeil JaHHOTO JIOTOBOpa CyAEOHBIX MCKOB K MPEIIPUHAMATENSM -
WCTIOJTHUTEIISIM IO IAHHBIM JIOTOBOPAM.

Tak, cymecTByeT omnpeeseHHas MpodiaeMa ¢ ONpeeIeHHEM CyIle-
CTBEHHBIX YCJIOBUH JOTOBOPa BO3ME3AHOIO OKa3aHMs ycIyr. B coorBeTcTBUM
cab3.2m. 1 c1. 432 'K P® cymiecTBeHHBIMH SBIISIOTCS YCIOBHS O TIPEAMETE
JIOTOBOPA, YCJIOBHSL, KOTOPbIE Ha3BaHBI B 3aKOHE WJIM MHBIX ITPABOBBIX aKTax
KaK CYIIECTBEHHBIC MJIM HEOOXOIMMEBIE IS JOTOBOPOB JTAHHOTO BHA, A TaK-
JK€ BCE T€ YCIOBUS, OTHOCUTEIBHO KOTOPBIX IO 3asBICHUIO OJHOW U3 CTOPOH
JIOJDKHO OBITH JOCTHTHYTO coTJameHnue. Bompoc o ToM, Kakue MIMEHHO YCIIo-
BUSI MO’KHO HA3BaTh CYIIECTBEHHBIMH, SIBJISICTCS TUCKYCCHOHHBIM B IOPHIH-
YecKOH NuTepaType u cyaeOHoi npakruke. Beicmmiit Apoutpaxssiii Cyx PO
K CYILECTBEHHBIM YCJIOBHSIM JOTOBOpa BO3ME3JHOIO OKa3aHHs YCIyr OTHO-
cut mpenMer | neHy. CorjacHO APYroi MO3WIUHN apOUTPaKHON HMPaKTUKH
€MHCTBEHHBIM CYLIECTBEHHBIM YCIOBUEM SIBJIETCS MpeameT norosopa. Ilo
MHEHUIO PAJa yUEHBIX, K CYyIIECTBEHHBIM YCIOBHSIM TaKOTO JAOTOBOpPA OTHO-
CAT MpeJMeT, LIeHY U CPOK MCIOJIHEHHUs Jorosopa. B ciyuae, ecnu xakoe-To
U3 yclIoBUil OyAET OTCYTCTBOBATh, JOTOBOP CUNTACTCS HE3AKIIOUCHHBIM.
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A. 1. HOBUKOBA
BaHOBCKMI rOCYAAPCTBEHHBI YHUBEPCUTET

MMPOBJEMA NNEPEKBAJIN®UKAIIAA 3AVUMA B UHBECTHIU-
OHHBIE CPEJACTBA, HJIX OBXO/1 ITIPABHJI
«TOHKOM KATIUTAJU3 AN »:

HAJIOT'OBBIE TIOCJIEACTBUA

TepMuH «ToHKas (HeIOCTAaTOYHAs) KaUTAIU3AIMsD — JOKTPUHAIIb-
HOE TIOHATHE, KOTOPOE XapaKTepu3yeT Takoe (PUHAHCOBOE COCTOSIHUE KOMITa-
HHH, KOTJla 00beM 3aeMHBIX CPEJICTB CYLIECTBEHHO MPEBBILIACT €€ COOCTBEH-
HBII KaluTal, AeATeIbHOCTh KOMIIAHUU OCYILECTBIISETCS UCKIIOYUTEIBHO 3a
cdeT 3aeMHOTO (uHaHCHpoBaHuA. B m. 2-4 ct. 269 HK P® ompenenensr yc-
JIOBUSI NMPUMCHEHUS TpaBWIIA «HEIOCTATOYHON KamuTanm3anum»: 1) 3amon-
JKCHHOCTD SIBIIICTCS KOHTPOJIUPYEMOH; 2) 3aM0JDKEHHOCTh PEBBIIIAeT YHC-
ThIC aKTHBHI KOMIAHWU Oojiee 4eM B 3 pa3a (B OTHENBHBIX CIydasx Ooiee
geMm B 12,5 pa3). Llenb HOpMATHBHOTO 3aKpEIUICHUS HPEACTABICHHOTO Ipa-
BIJIa BHIPAXKaeTcs B MPEJOCTABICHUH MIPEUMYIICCTB (ONTHMH3ALUS HAJIOT0-
00110keHus) CyObeKTaM, OCYIIECTBISIOIIMM IPEANPUHUMATEIbCKYIO Jes-
TENBHOCTH, B CIyYasx 3aKII0OYCHHS JOrOBOpa 3aiiMa.

Bmecte ¢ TeM, MOXKHO BBIJICIUTh BO3HHUKAIOIIYIO HAa MPAaKTHKE IPO-
OreMy: MCIOJIb30BaHME KOHCTPYKIMH JOTOBOpa 3aiiMa C LEeNbI0 MPHUKPHITH
coBeplIeHHe 110 (PaKTy HHBECTUIIMOHHOM JIESITENbHOCTH.

Panee cynasl mpuaepkuBaIuCch GOpMaIbHBIX KPUTEPUEB 3aKOHOJA-
TENBCTBA B [EJISAX OLCHKU JCHCTBUI HAJOTOIUIATENBIINKOB, HE IPUHUMAS BO
BHUMAaHHE B3aWMO3aBHUCHMOCTH JIMII M HE AaHAIM3HUPYS OTHOIICHUS MEXIY
KoHTpareHTamMu. B 2017 romy mosBnstoTcs mpeneaeHTs (meno «Hedrtsras
kommanust «PyccHe(Th-BpsHCK»») HIMPOKOrO TOJIKOBAHUS HOPMATHBHBIX
MpaBUJ, PaCLUEHHUBAs MPUBIECUEHHUE 3a€MHBIX CPEJCTB KaK CKPBITOE BIOXKEHUE
B kanutai. C Hamiei TOYKH 3pEHUs], pacIIupeHue MPEeNioB CyJAeHCKOro yc-
MOTpPEHUS CO3JAeT OMACHOCTh YIIEMJIEHHUS IpaB MpearnpuHumMarenei. B to
e BpeMs HacTosIIee 3aKOHOJATENbCTBO HE OTBEYAET COBPEMEHHBIM SKOHO-
MHYECKUM peanusiM: 1) OTCyTCTBHE JOrOBOpa MHBECTHPOBAHUS, KaK MTOMMeE-
HoBaHHOTO foroBopa B ['K P®; 2) zakpemenue B ct. 269 HK PO npurnumna
npropuTeTa GOpPMBI HaJl CYyIIECTBOM OTHOIICHHH.

Takum 00pa3oM, MOXKHO BBIJICUTH J[BA PELICHUs] BO3HUKILIEH Ipo-
OneMBI: cysaM HEOOXOAMMO YETKO INpHUAEpKHBAThCS OYKBBI 3aKOHa JIMOO
CleyeT BBECTH COOTBETCTBYIOLIUE U3MEHEHHUS B IPa)XJAaHCKOE U HAJIOTOBOE
3akoHOJaTenbeTBO. [locnenHee perleHue, Ha Halll B3MUIAJ, SIBISETCS NPEA-
MOYTUTENbHEE.
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B. A. CKJISIP
BaHOBCKMI rOCYAAPCTBEHHBI YHUBEPCUTET

MMPABOBBIE ACIIEKTBI TPUHMEMJIA B POCCUMCKHUX
AKIIMOHEPHBIX OBIIECTBAX

Takoe sBIeHME, KaK TPUHMEWHJ, JABHO 3HAKOMO 3KOHOMUYECKHUM
CUCTEMAaM MHUpPA, OJHAKO Ul MOJIOJAOrO POCCUMCKOrO PbIHKA OHO OCTaeTcs
Majou3y4eHHbIM. TpaguIMOHHO IPUHMENMIOM IIPU3HAKOTCS ACUCTBUS MUHO-
PUTApHOTO AKLUOHEPA, LEIbI0 KOTOPBIX SBJIAETCA IPOJaka CBOETO IAKETa
aKIU{ 10 3aBbIIICHHOW IIeHe oOmecTBy. KoMmIuiekc Takux MeponpusTHA
MOXET BKJIIOUaTh B ce0sl ajao0bl B aIMUHUCTPATUBHBIC OpraHbl, BO30YKie-
HHE JUINTEIbHOW W MaTepHabHO-3aTPAaTHOM AJs oOmiecTBa CyaeOHONW TSXK-
651, TpeOOBaHM O IPUMEHEHNH MEP 110 0OECTICYEHHIO CKA U T.JI.

Bce st mefictBus TpHHMAHNEpa GOPMAIBHO HE BBIXOAAT 32 PAMKH
3aKOHa, OJHAKO 3TO SBHOE 3JI0YNOTpeOIeHNEe CBOMMHM IIpaBaMu, YTO IMOJIIa-
JIaeT T0J1 TIOHATHE HEeJOOPOCOBECTHOCTH YYacTHHKA TPAXKAAHCKHUX MPABOOT-
HOIIeHNH. ['pHHMEN CHIBHO TOPMO3UT POCT OOLIECTBA, NMPHUHMHSECT EMY
YOBITKH W HETaTMBHO CKa3bIBAETCS HAa COCTOSIHUHM POCCHICKOTO PBhIHKA B IIe-
JIOM.

IlepBoit mpoOeMoii SIBISETCS HEPEIIEHHOCTh B POCCHICKOM Ipa-
JIAHCKOM 3aKOHOJATEJIbCTBE BOIPOCA O TOM, KTO SIBJIETCS MUHOPUTAPHBIM
axuuoHepoM. [IpencraBnserca Hanbosnee OIM3KON K MO3ULUK 3aKOHOJATEIL
MOJXO0J, COTITACHO KOTOPOMY MHUHOPUTAPUH — 3TO «MEJIKHID» aKIIMOHEP, YbHX
TOJOCYIOIUX AKIMHA He XBaTaeT AJI MPHUHATUS CAMOCTOSITEIBHOIO PELICHHUS
WK OJIOKMpOBaHUE PELICHUsI 00IIero COOpaHus aKIIMOHEPOB.

Bropast npobnema 3axiiodaeTcss B TOM, YTO 3aKOHOJATEIEM JIO CHX
HOp He pa3paboTaHbl CIOCOOBI 3aNUTH KOMIIAHUHA OT TAKOTO KOPIOPAaTHBHO-
ro manraxa. Ha Ham B3z, oTeyecTBEeHHOMY 3aKOHOJIATEINI0 ObLT OBl MoJte-
3eH onbIT CIIA B cepe 3amuTs mpaB KoMnaHuii oT rpuaMmeiina. B Ameprke
BBEJICHbI BBICOKHE HAJIOTOBBIE CTABKU IS CHAEJIOK 10 NPOJIaXKe aKLIHOHEPHO-
My OOILIECTBY IOJH aKIMOHEPa, KOTOPYIO IOCIEAHUH PHOOpEN MEHee, YeM
3a JIBa TOJia 10 COBEPIICHHS CHIEJIKH, a TAKXKE €CIIU OH TpeOyeT BBIKYIIa CBOCH
JIOJIM HAa HEPABHBIX YCIOBHSX C APYTMMHU aKI[MOHEpaMH. DTa Mepa MO3BOJISIET
cIesaTh U3ACPKKUA OT IPUHMENIA HEONPABIAHHO BBICOKMMHM U TEM CaMbIM
JMIINTh CMbICNAa Takod mraHTax. OpraHu3aluyl TaKKe HCIOJB3YIOT cOoOCT-
BEHHBIE BHYTPUKOPIIOPATHBHBIE CIIOCOOBI 3aIMTHI: 3alpeT Ha BBIKYII KOMIIa-
HHEH COOCTBEHHBIX aKIMH B Ciy4ae yrpo3bl MOIVIOLIEHHs, HEOOXOIUMOCTb
coryiacusl BceX JiepKaTenel akiuid Ui BBIILIATEl IPEMHUH OJHOMY M3 aKIUO-
HEPOB.
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A. A. COKOJIOBA
BaHOBCKMI rOCYAAPCTBEHHBI YHUBEPCUTET

I'PAXKJAHCKO-IIPABOBASA U AJIMUHUCTPATUBHAS OTBET-
CTBEHHOCTbD KAK TIPOTUBOBEC YI'OJJOBHOM OTBETCT-
BEHHOCTH IOPUINYECKHUX JINL]

B xauecTBe 0HOTO U3 apryMEHTOB BBEJCHUS UHCTUTYTA YTOJOBHOM
OTBETCTBEHHOCTH IOPUANYECKUX JHUI[ HA3bIBAETCS TEHACHIUS PaCIIMPEHUs
OTBETCTBEHHOCTH KOpHOpaluii B 3apyOeKHBIX rocynapcrax. Vccnenosare-
JIM BUJAT B JAHHOM HHCTUTYTE OJHY M3 BO3MOXKHBIX MEp IO PEIICHUIO HEKO-
TOPBIX 3a]1a4 POCCUHCKOM AKOHOMHUKH. COOTBETCTBYIOUIUH 3aKOHOMPOEKT C
NPEIOKEHUSAMHI 0 M3MEHEHHIO YTOJOBHOTO 3aKkoHozaTenbcTBa (P3 Ne
750443-6) 6bu1 BHeceH B I'J[ @C P® 23.03.2015, HO mogiepKKu HE HAIIE.
MO3KHO MpPEANoNoKHTh, YTO 3aKOHOJATENb CUENl W3IHIIHUM BBEJICHHE JaH-
HOTO MHCTHUTYTa Ha ()OHE CYIIECTBYIONINX I'Pa’KAAHCKO-, aIMHHUCTPATHBHO-
U YTOJIOBHO-TIPABOBBIX MEXaHU3MOB.

B wacTtHOCTH, Ha ITaHHBII MOMEHT MOIYYMII PA3BUTHE TPAKIAHCKO-
MIPaBOBOM MEXaHW3M BO3JEHCTBUS HAa OPTaHbl YIPaBICHUS FOPUAMIECKHUX
JIUI] — B3BICKAHHE ¢ HUX yOBITKOB. Tak, eciii B pe3yJbTaTe HeJOOPOCOBECT-
HBIX JIEHCTBHH 0011ecTBO OyAeT NPUBJIEYCHO K HAJOTOBOW MM aJMHHUCTPA-
TUBHOW OTBETCTBEHHOCTH, ITOHECEHHbIE YOBITKH B pa3Mepe JAOHAYMCICHHBIX
CyMM HAJIOTOB, MeHeH U mTpadoB, MOTYT OBITh B3BICKAHBI CYIOM C PYKOBO-
JUTEI.

[TpuBredueHne KOHTPOIUPYIOMINX JIUI K CyOCHIMAapHOH OTBETCTBEH-
HOCTH IpY OAHKPOTCTBE OPTAHU3ALMH BO3MOXKHO B TEUCHHE TPEX JIET CO JIHS
NPU3HAHUS JTOJDKHUKA OaHKPOTOM M HE IT03/IHEE JECSATH JIET CO JHS COBEp-
IIEHUs HerpaBoOMepHOro aedcTBus (OesneiicTeus). Hanbonee wacteie ocHO-
BaHUsl JUIsl 3TOTO: COBEPIIEHUE CHCIIOK C «OJHOJHEBKAMM», NMPHUBEIIIUX K
00pa30BaHHIO 330/DKEHHOCTH Tepen 0t pkeToM, U BeiBOA akTuBoB. C 2015
roga 0aHKPOTCTBO (PH3MUECKUX JHI[ 00ECTIEUYMBACT MEXaHU3M IPUBICUCHNUS
PYKOBOJIHUTENS Yepe3 MX JNYHOEe OAHKPOTCTBO K CyOCHAMApHOI OTBETCTBEH-
HOCTH TIPH HEBO3MOXXHOCTH B3BICKAHMS.

B mpaBoBOM peryianpoBaHWUU aIMHHHCTPATHBHON OTBETCTBEHHOCTH
HaMETWJINCh TEHICHIMU PACIIUPEHUs] OCHOBAHMH OTBETCTBEHHOCTH OPTaHU-
3anuil, a Takke yCHJICHHE CaHKIMHA. B yrojaoBHO-IpaBOBOM IOJ€ 3aKOHOJA-
TeNb TAKXKE YKECTOUAET OTBETCTBEHHOCTh PYKOBOAUTENEH U yupequTenei, B
TOM 4HcCiie pU OAaHKPOTCTBE M B3ICKAHUW HAJIOTOBOI HEIOMMKH (B3bICKAaHHE
yuep6a ¢ KOHTPOJIHMPYIOIMX OpraHU3aluio (PU3UUECKHX JIMI] B paMKax yro-
JIOBHOTO fIeJa).
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Cekuus
KOMMEPYECKOE IIPABO
H I'PAJKJTAHCKOE CY/]OIIPOU3BO/ICTBO

U. H. BO'ATOB
BaHOBCKUI rOCYAAPCTBEHHBI YHUBEPCUTET

HECOCTOATEJBHOCTbDb (BAHKPOTCTBO)
NHIAUBUAYAJIBHOT' O ITPEAITPUHUMATEJIA

B Moém uccnenoBanuu s 3aTparuBaro nmpoOjeMy HECOCTOSITENbHO-
cTi (GaHKPOTCTBA) MHAMBUIYAIBHOTO NpeanpuHuMarend. Jns paccmotpe-
HUS TaHHOM MPOOJIEMBI CIIEAYET BBIICIUTH CICTYIOIINE BOMPOCH!: TOXKICCT-
BEHHBI JIN MEXAY cOO0H TEPMUHBI «HECOCTOATEIFHOCTHY M «OaHKPOTCTBAY;
KaKOB B3TJISAJI 3aKOHOIATEIS Ha MPEABIAYINNI BOPOC?; KaKue MPU3HAKH BBI-
JIEIIIOTCS. Y HECOCTOATENFHOCTH (0aHKPOTCTBA) WHAWBUIAYAIBHOTO TIpen-
npuHUMaTerd. JJaHHBIA BOIPOC MOYKHO TIOSICHHTH W PACKPBITH KakK IPH T10-
MOIIH IeHCTBYIOMIEro 3aKOHOJATENbCTBA, TAK M HA OCHOBE TCOPUH TIPEIIIPH-
HHMAaTeJIbCKOTO TpaBa.

Hampumep, 3akonogarens B crathe 2 @3 «O HECOCTOSTENHLHOCTH
(6aHKpOTCTBE)» MAET OMpE/EIeHNe PacCMaTPUBAEMOTO TIOHATHS U Ja€T cie-
JYIOIIME TIOSICHEHHE: «HECOCTOSTENbHOCTh (OaHKPOTCTBO) (Hanee Takxke —
0GaHKPOTCTBO)...», YTO CBUAETEILCTBYET O IOHUMAHUM 3aKOHOJATEIEM JIaH-
HBIX TEPMUHOB KaK TOXJICCTBCHHBIX.

BropbiM mpuMepoM MOKET CIIYyXUTh, B JOKTPHHE IPEANPHHUMA-
TEJNBCKOTO TPaBa CYIIECTBYIOT MHEHHE, YTO TEPMHUHBI «HECOCTOSTEIHLHOCTEY
1 0AHKPOTCTBO» HE TOXKACCTBEHHEI 110 CBOCH IOPHINIECKOH IIPHUPOJIE.

Takum oOpa3om, HECMOTpsI Ha 3aKOHOJATENILHYIO 3aKpETIEHHOCTh
paccMarpruBacMbIX MHOM JeHUHUINI, Ha CETOJHSIIHEH NeHb CYIIECTBYIOT
CITIOPBI IO HUM.

A. O. KITTOIIKNH
BaHOBCKMI FOCYAAPCTBEHHBI YHUBEPCUTET

MOHATHE, TIPABOBOM CTATYC, TIPABA HHOCTPAHHBIX JIUIL
B APBUTPAKHOM IMPOLHECCE

OnpeaeneHI/Ie HWHOCTPAHHLIX JIUI], KOTOPOC AacTCAd B Ap6I/ITpa)KHOM
MnpoueccyajbHOM KOACKCE, HCJIb34d Ha3BaTh ONPEACICHUEM B TPAAUIITUOHHOM
IMOHUMAaHWH, TaK KaK 3aKOHOJATCJIb JIUIIb NMEPEHUCTIACT YUaCTHHUKOB, HO HC
JactT MOSICHCHHH 110 3HAYCHHIO JaHHBIX KaTerOpHﬁ. B CJIICACTBUH 4YCI'O IIOSAB-
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JIIETCST HEOOXOIUMOCTh 00paIiaThes K APpyruM QeaepalbHbIM 3aKoHaM, Kak,
HanpuMep: «O0 3KCIOPTHOM KOHTposie», «O MPaBOBOM ITOJIOKCHHH HHO-
CTpaHHBIX IpaxaaH B Poccuiickoit @enepanumn», 1 Ipyrue.

B cootBerctBum ¢ 4. 3 cr. 254 AIIK P® mpaBoBoii cTatyc WHO-
CTpaHHBIX JIAI[ OMpEAesieTcs Ha OCHOBAaHMH JJOKA3aTENbCTB, ITOITBEPKIA0-
WX WX IOPUIUYECKUH CTaTyC W MPaBO HAa OCYIIECTBIICHHE MpPEANPHHUMA-
TENBCKOM W MHON SKOHOMHYECKOW aesTenbHOCcTH. B Poccum mo obmemy
MPaBUJIY JUYHBIM 3aKOHOM ()U3UYECKOTO JIMIA CYUTACTCS MPABO CTPAHEI,
TPAXKIAHCTBO KOTOPOM 3TO JIUIO MMEET, a JUUYHBIM 3aKOHOM IOPUAMYECKOTO
JIMIIA - IPaBO CTPAHBI, TJIE YUPESIKICHO IOPUANIECKOE JIUIIO.

B cootBetrcTBHu co cT. 254 AIIK wHOCTpaHHBIE JIHIIA MOJb3YIOTCA
MPOLIECCyabHBIMU TIpaBaMM HapaBHE C POCCUWCKHMH OpPTaHH3alUsIMU U
TpaxxIaHAMH.

W3-3a 9ero BO3HUKAIOT CIEAYIOMIKE JIOTHIHBIE BOmpock: Koro ke,
BCe-TaKd NMOHUMATH T0J] HHOCTPAHHBIMU Jniiamu? YTo ompenernseT ux mpa-
BOBOI1 ctatyc? Kakue onpeneneHHble IpaBa OHU UMEIOT?

A. O. KOCMHOBA
VBaHOBCKHUI TOCYIapCTBEHHBIN YHUBEPCUTET

BBEJIEHUE AJIBOKATCKOI1 MOHOMOJIMHU: TPSIIYILASI
PE®OPMA TPEJICTABUTEJILCTBA B TPAKIAHCKOM
CYJIONNPOU3BOJICTBE

[NocnenHue HECKOIBKO JIET B IOPUIAMYECKON cpesie BCE yale 00cyxk-
JlaeTcsl BONIPOC BBEIEHHSI aJBOKATCKOM MOHOIIONINU.

B konue cenrsops 2017 roma B ['ocymapctBennyro [Iymy ObLT BHe-
ceH [Ipoext DenepansHoro 3akoHa «O0 OCYIIECTBICHUH MTPEACTAaBUTENBCTBA
CTOPOH B CyZJax U O BHECEHHM H3MEHEHUIl B OTJENbHbIE 3aKOHOJATEIbHbIE
akTe». [IpearnonaraeTcs, YT0 IMEHHO TOT 3aKOH CTaHET OTIIPABHOM TOYKOH
B peaJM3alyi KOHIENINN PEryJIMpOBaHMs PBIHKA MPOo(dhecCHOHATBFHON I0pH-
JIMYECKO TmomomH, pa3paboTaHHO MunuctepcTBoM foctunuu. CormacHo
JTAHHOM KOHIICIIIINH TIEPBBIM 3TAloM €€ pean3alny SBISeTCS NMPUHATHE HO-
BBIX 3aKOHOB.

Ha nauHBII MOMEHT B COOTBETCTBHH C 9acThio 3 ctathu 59 AIIK PO
NPE/ICTaBUTEISIMU T'PaXKAaH MOTYT BBICTYNATh B apOMTPaKHOM Cy/Ie aJJBOKa-
Thl U UHBIE OKAa3bIBAIOIIME IOPUIUYECKYIO momoulb nuna. CiaegoBaTenbHO,
NPE/ICTABUTEISIMU TPpaXJaH B apOMTPaXHOM CyA€ MOTYT OBIThb W JIMLA, HE
MMEIOIINE IOPUIMYECKOTO 00pa30BaHMs.
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[pencraBurensimu B cyne mo ['TIK P® moryT ObITh IeecriocoOHbIE
JWIa, UMEIOIINE HaaJeXalmuM o0pa3oM o(pOpMIICHHbBIE MOJHOMOYHS HA Be-
JICHHE JIeT1a, 32 HCKIIOYCHNEM JIHUI, yKa3aHHHIX B ctaThe 51 I'TIK PO.

B cooTBeTcTBHM C 3aKOHONPOEKTOM, BHECEHHBIM B ['0cynapcTBeH-
HyI0 1yMmy: «IIpencraBurensMu rpaxxJaH U OpraHU3alnN I BEACHUS TpaXK-
JAHCKUX W aIMUHHCTPAaTHBHBIX JIENl B CyZax W JIeJl B apOUTPaKHBIX Cyldax
BIpaBe OBITh POCCUHCKHE TpakiaHe, KOTOPbIE UMEIOT BBICIIEE FOPHINUECKOE
o0pa3oBaHKe, MOJIYYCHHOE IO HMMEIOIEH POCCHHCKYI0 TOCYJapCTBEHHYIO
aKKpeauTanuoo o0pa3oBaTeNbHOM mporpaMme, MO0 mpHucBoeHHYIO B Poc-
culickoil denepaly Y4eHYIO CTEIECHb 110 IOPUAMYECKON CIELUAIBHOCTH, a
TaK)K€ POCCUICKUE OPTaHU3ALIUM.

IIpu 3TOM poccuiickue OpraHHU3alluy, SBISIONUECS IPeACTaBUTEIA-
MU, A HENOCPEACTBEHHOTO y4acTUsl B CYJOINPOHM3BOJICTBE MOTYT HAIpaB-
JSITh TOJNBKO TPaXJaH, UMEIOLINX BhICIIEE IOPUANIECKOEe 0Opa3oBaHHUE, IO-
Jy9eHHOE M0 MMEIOIIEH POCCHIICKYIO rOCYAapCTBEHHYIO aKKPEIUTAINIo 00-
pa3oBaTeNBEHON MporpamMme, 00 MPUCBOCHHYI0 B Poccmiickoit deneparmn
YYEHYIO CTENEHb 110 IOPUANIECKON CIIENUATBHOCTH.

M. C. CEJOBA
MOCKOBCKUH  rOCYyJapCTBEHHBIA IOPUIAMYECKUA  YHUBEPCUTET HMEHHU
O. E. Kyradpuna (MI'TOA)

O HEKOTOPBIX BOITPOCAX BOBMEHIEHUSA PACXO10B
HA OIUIATY YCJIYT HPEJCTABUTEJIA

Pacxonpr Ha omaty ycnyr mpencraButens (cr. 100 T'TIK PO, 4. 2
ct. 110 AIIK P®, c1. 112 KAC P®) MOXHO OnpeAeTUTh KaK U3CPKKH, TT0-
HECEHHbIE JIMLIOM, YYacTBYIOIIMM B JeJie, Ha OIUIaTy YCIYyr aJBOKaToB M
WHBIX JIUI] (TIPEICTABUTENICH) B CBSI3U C BEACHUEM UMM JIe] B CyJle OT IMEHU
npeacTaBIsieMoro. B Hayke 1o BOpocy MpaBOBOW CYITHOCTH CyIeOHBIX pac-
XOJIOB CJIOXKFJIOCH JIBA OCHOBHBIX ITOJXOZA: COTJIACHO NEPBOMY CyIcOHBIE
pacxoipl HE yTpaTHIIM MaTepHaIbHO-TPABOBOW MPHUPOABI YOBITKOB, Cyze0-
HBIE PACXOJBI COTIIACHO MHOM MO3UIMH — 3TO HCKIIOYHTEIFHO MPOLECCyallb-
HBIi MHCTHUTYT. JIaHHBIA BOTMPOC HE SBISETCS CYryO0O TEOPETHYECKUM, OH
MMeeT BaXXHOE IMPAKTHUUECKOE 3HAYCHHE: B 3aBHCHMOCTH OT OTBETa HA HETO
BO3MOXKHBI Pa3JIMYHBIC MEPCICKTUBBI 3asiBIICHIS CAMOCTOSTEIBHOTO UCKa 00
yOBITKaX, €CIH M0 KaKUM-THOO MPUYMHAM JaHHBIC PACXOABI HE OYAYT B3bI-
CKaHbI B IOPSAKE, MPEAYCMOTPEHHOM MPOLECCYaTbHBIM 3aKOHOAATEILCTBOM.
OpHEHTHPOM JIsi PEIICHUS YKAa3aHHOW IMPOOJIEMBI JOJKHA BBICTYNATh CY-
JeOHasl MPaKTHKA, aHAIN3 KOTOPOH MO3BOJSCT CHCNATh BBIBOJ O TOM, YTO
cyneOHBIC pPacXoibl HE YTPATIIU MaTCPHATBHO-NPABOBOI MPHUPOIBI YOBIT-
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koB. Taxske Henb3st 000HTH BHUMAaHHEM BOIIPOC O PA3yMHBIX Ipeenax BO3-
MEIICHUS] CYAEOHBIX PacxooB. AHannW3 cyneOHON MpPaKTHKH ITOKa3bIBACT,
YTO B@XKHO YYUTHIBATH COBOKYITHOCTH KPHUTEPUEB, HE OTAABas HNPHOPUTET
KakoMy-In0o ogHOMY m3 HuX. Tak, cormacHo 1. 13 IlocranoBnenus Ilireny-
Ma BC P® ot 21.01.2016 Ne 1 pasyMHBIMH CIIeAyeT CIUTATH TaKUE PACXOIBI
Ha OIUIATy YCJIYT MpPEACTaBHUTENS, KOTOPhIE NPH CPABHUMBIX OOCTOATENBCT-
BaxX OOBIYHO B3MMAIOTCS 3a aHAJIOTMYHBIE YCIyru. To €CTh MOoj pa3yMHOCTBIO
MOHMMAETCsl HeKash YCPEIHEHHOCTh, OJHAKO (haKTHYEeCKHUE O0OCTOSATEIbCTBA
KaXJI0ro cIopa MOYTH BCErAa YHHKAJIbHBI, B CBA3M C UeM, KpUTepuil cpas-
HUMBIX 00CTOSITEIbCTB HE JJOJDKEH UMETh ONpeAesIoIIero 3HayeHus. Tawoke
Bepxosusiit CyJ pa3bpsacHsET, YTO IPH OINpeIeSICHUN pa3yMHOCTH B KadecTBe
OJTHOTO U3 KPUTEPHUEB MOXKET YUHUTHIBAThCS IIeHAa MCKa, HO BAXKHO He abcolto-
TU3UPOBaTh JAHHBIA KPUTEpUM, MOCKOIBKY corjacHo nosunuu BAC PO,
BbICKa3aHHOHN B 2012 r., B ciayyae, eciii CyMMa pacxoJOB paBHAa CyMMeE 3a-
MXIAEMOTO UMYIIECTBEHHOTO HHTEpeca MO0 MPEBBIIIACT ee, caMo 1o cebe
3TO HE CBHJCTEJIBCTBYET O HEPa3yMHOCTH WJIM YPE3MEPHOCTH TaKHX Pacxo-
JIOB.

T. A. CMMUPHOBA
MBaHOBCKUI rOCyAapCTBEHHBIA YHUBEPCUTET

K BOITPOCY O NIOABEJOMCTBEHHOCTHU KOPITIOPATUBHBIX
CITIOPOB APBUTPA’KHBIM CYJIAM

[TonBenOMCTBEHHOCTh KOPIIOPATHUBHBIX CIIOPOB apOWUTPaKHBIM CY-
JlaM OCHOBBIBA€TCS HA NIPEIMETHOM U CyOBEKTHOM KPHTEPHSIX.

IIpenMeTHBI KpUTEPUI COCTABIIOT CaMU KOPIOPATUBHBIE OTHO-
HIEHUS, U3 KOTOPBIX BeITEKaeT crop. KoprnopaTuBHbEIE OTHOIIEHHS B IPOLIEC-
CyaJIbHOM CMBICIIE OIpeAeNsioTcst Oojee IIMPOKO, YeM B MaTEpPHAILHOM
npase, B 'K PO He roBoputcs 0 CBSI3U OTHOIIEHHUH C CO3JaHUEM HOpUIHYE-
CKOTO JIUIIA. 3aKOHOJATEII0 CTOUT BHECTU U3MEHEHHUS B JIEHCTBYIOIIEE 3aKO-
HOJATENbCTBO C LEJIbI0 YCTPAHEHMS HESICHOCTH JaHHOTO BOINPOCa.

CyObeKTHBIH KpUTEpUH O3HA4YaeT, YTO y4aCTHHKaMH KOPIOpPATHB-
HBIX CIIOPOB MOTYT OBITh JIMIIH HA3BAHHBIE B 3aKOHOAATEIHCTBE IOPHIUYE-
ckue ynna, Ho 'K P® u AIIK P® B s3Tom Bompoce He ennHOTIAacHB. Kpome
Toro, no3unus Bepxosaoro Cyna P® Gosee mupoko, o CpaBHEHHIO € 3aK0-
HaMH, ONpeAeNsieT CyObeKTOB KOPIIOPATHBHBIX CIIOPOB, BKIIIOYasi, B YaCTHO-
CTH, TOCYAApPCTBEHHBIE M1 MyHHIUIAIbHBIE YHUTAPHBIE MPEINPUATHS B YHC-
JIO TAKOBBIX.

[Ipn onpexneneHuy NOABEIOMCTBEHHOCTH CIIOPOB apOUTPaKHOMY
CyZy, Ha TIPaKTUKE HEPEAKH CiTydau cyaeOHbIX ommnOok. YacTo 3To Bo3HUKa-
€T U3 TpYAHOCTEH ONpeneneHus npeaMeTHoro kpurepus. Hanpumep, crop ¢
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y4acTHeM IPaXKJaHIHA, BBITCKAIONIUI U3 JOTOBOPOB KYIUTH-TIPOJAKH aKIIHi,
SBJISIETCS KOPIIOPATUBHBIM, €CIHM IPEAMETOM 3TOrO CIIopa SBISETCS yCTa-
HOBJICHHE MPUHAICKHOCTH aKIUH, HX OOPEMECHEHHH WM pealu3alis Bbl-
TEKaroUIUX U3 HUX NpaB. OJHAKO €CIIM UCTEl| HE CTaBHT YKa3aHHBIC BOIPO-
CBI, a 3asBJIsieT TpeOOBaHMsI 00 YMEHBIICHUN MTOKYITHOW LIEHBI aKIM{ U B3bI-
CKaHMH JICHEKHBIX CPEACTB, TO CIIOP HOAJEKHUT PACCMOTPEHHUIO CYAOM 00-
1Iel FOpUCIUKIUY.

Bomnee Toro, ¢ 1 ¢eBpans 2017 roxa mossBHIach BO3MOKHOCTH TIepe-
Ja4M OIPE/CNICHHBIX 3aKOHOAATENeM KOPHOPATHBHBIX CIIOPOB Ha PAacCMOT-
peHue Tpereiickoro cyna. OTMETHM, YTO 3TO MOXKHO OBUIO ClienaTh U paHee,
HO JI0 TOTO MOMEHTA, KaK W3MECHCHUs 3aKOHOJATeNIbCTBA HE BCTYIHIN B CH-
Ty, TPETEHUCKOE COTIAIICHUE SBIISUIOCH HEUCTIOTHUMBIM.

Bce ati Bompocsl TpeOyroT Oosiee TIIATEIbHON M IIyOOKO# paspa-
OOTKH C HCJIbIO YCTPAHCHUA HeTO‘-IHOCTeﬁ, BO3HHUKAKOIINUX B 3aKOHOJATCIbCT-
BE M KakK CJIEJCTBUE - HA MPAKTHUKE.

A. C. IIIAPKOBA
MBaHOBCKMI rOCYAapCTBEHHBIA YHUBEPCUTET

K BOIIPOCY OB OMNPEJAEJEHUU KPUTEPUEB PA3YMHOCTH
PA3MEPA BO3MEILEHHSI PACXO/JOB HA OILIATY YCJIYT
AJIBOKATA

Pacnpenenenne cyneOHBIX pacxoJ0B Ha OIUIATY YCIYT HpeACTaBU-
Tesl MEXIY JIMLAMH, YYacTBYIOLIUMMU B Jiene, peryaupyercs cr. 100 I'TIK
P® ucr. 110 AIIK PD.

[Mopsinok pacuera TaHHOTO BHJA CYAE€OHBIX M3AEP’KEK OCHOBHIBAECT-
Csl Ha MPHHLUIE Pa3yMHOCTH pa3Mepa MOJUIEKAIINX B3bICKAHUIO PACXOOB.
OpHako 3aKOHOAATENBHO KPUTEPUU Pa3yMHOCTH He ompeneneHsl. Cynam
MPUXOAUTCS CaMOCTOSATENLHO OMPENENsTh UX B Ka)KJOM KOHKPETHOM JIEJE,
OCHOBBIBAsICh Ha BBIPAOOTaHHON MPaKTHKE.

Tak, mpu ompeneneHny pa3yMHOCTH YYUTHIBAIOTCSI Takue 00CTOSA-
TEJhCTBA, KaK 00BEM 3asBJIICHHBIX TPeOOBaHUH, IIeHA UCKA, CJIOKHOCTh Jiena,
00BEM OKa3aHHBIX TPEICTABUTENEM YCIyT, BpeMs, 3aTpadyeHHOE Ha IOJrO-
TOBKY HEOOXOIMMBIX MPOIECCYaTbHBIX JOKYMEHTOB, a TaKXe MpPOJOJIKH-
TEIBHOCTh PACCMOTPEHHSI KOHKPETHOTO JIeTIa.

Takxe kpuTeprueM NPUCYKACHUSA PACXOA0OB Ha OIUIATy yCIyr Mpej-
CTaBUTEJNs SIBJISETCS BBIBOJ CyJa O MPaBOMEPHOCTU WM HENPaBOMEPHOCTU
3asIBJICHHOTO MCTIOM TpeOOBaHMs, O 4YeM BbICKazajcs KOHCTUTYLMOHHBII
cyn PO B onpenenenun ot 19.01.2010 r. Ne 88-0-0.
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CrnemyeT y4uThIBaTh CIOXKHBLIYIOCS B PETHOHE CTOMMOCTB OILIATHI
YCIyT aJIBOKaTOB, UMEIOIINECS CBEICHHS CTATHCTHYECKUX OPTaHOB O IICHAaX
Ha PHIHKE IOPUINIECKHUX YCIIYT.

ITpu 3TOM, paspemas BOIpOC O pa3Mepe CyMM, B3BICKHBAaCMBIX B
BO3MEIIICHUE CYACOHBIX M3AEPIKEK, CyH HE BIIPAaBE YMEHBIIATh €TO MPOU3-
BOJIBHO, TeM Oosiee, eciii Jpyras CTOPOHAa HE 3asBISIET BO3PAKCHUS M HE
NPE/ICTAaBISIET JOKA3aTeIbCTBA YPE3MEPHOCTH B3BICKUBAEMBIX C HEE Pacxo-
JIOB.

Ha naHHBIA MOMEHT Cyabl CYOBEKTHBHO OICHHUBAIOT Pa3yMHOCTh
PacxofoB, CIEe0BATEIbHO, OHU JOJIKHBI UCKATh OalaHC HHTEPECOB CTOPOH.

Cexknus
YI'OJIOBHOE ITPABO

M. H. BE3BBOPO/IOBA, JI. M. MYXAMATIIAKHNPOBA
MBaHOBCKUI rOCYAapCTBEHHBIA YHUBEPCUTET

K BOITPOCY Ob AIMUHUCTPATUBHOM NPEIOIAIIUH
B COCTABE INPECTYIIJIEHNS,
HNPEAYCMOTPEHHOI'O CT. 151.1 YK P®

CocTaBbl MPECTYIUIEHNH ¢ aAMUHUCTPATUBHONW MPEIOIUINEH BBI3HI-
BalOT MHOTOYHCJICHHBIE JUCKYCCHM KaK B HAy4HOI JuTepaType, Tak U B Ipa-
BOIPUMEHUTENBbHON MpakTuke. He siBisercs uckimouenueMm u cr. 151.1 YK
P®, ycranaBnuBaiomas yroJloBHYIO OTBETCTBEHHOCTH 32 PO3HHYHYIO IIPOAa-
JKY HECOBEPIICHHOJICTHUM aJIKOTOJILHOH HPOYKIHH.

BbI3bIBaeT COMHEHUsI 11€1€CO00Pa3HOCTh HCIOJIB30BAHUS aJMHHU-
CTpaTHBHOI MNpEeoaUIUY IPU KOHCTPYUPOBAHMM COCTaBa IPECTYIIEHUS,
npenycmorpenHoro cr. 151.1 YK P®. [lo BBeaenus B AeiicTBUE TaHHOM cTa-
TBU, KaK TMOKa3bIBaeT cTaTHCTUKA, cTaThsi 14.16 KoAIl PO («Hapymenue
[IpaBWI NPOJAXKHU 3TUIOBOTO CIHPTA, AJIKOTOJBHOW M CIUPTOCOLEpIKalleH
MPOAYKIIMM») HAa MPAaKTUKE MPUMEHSUIaCh KpalHEe PEeAKo, CIIeAOBATEIBHO,
MIPEBEHTUBHBIN MOTEHINA yYKa3aHHONH HOpMOil peanmm3oBaH He ObuL. IloaTO-
My ObLTO OBI OOJIEE TIeIecO00pa3HO COBEPIICHCTBOBATH HOPMY M MTPAKTHUKY €€
MPUMEHEHNS B paMKaxX aJMHHHUCTPATHBHOTO IpaBa, a HE KOHCTPYHPOBATh
UICHTUUHBIN cocTaB npecTyrieHus B YK PO.

HeyperynupoBaHHEIM OCTaeTcsi BOIPOC O BBIOOpE BUJA IOpHIMYE-
CKOM OTBETCTBEHHOCTH B Cllydae, KOT/a JIULO, ocyxaeHHoe 1o cT. 151.1 YK
P® k HakazaHMIO, HE CBA3aHHOMY C JIMIICHHEM CBOOO/bI, BHOBb COBEPILIAET
PO3HHUYHYI0 NPOJAXXy HECOBEPILIEHHOJIETHHM AaJKOrOJIBHOM MPOAYKIHH B
TE€YEHUE CPOKa, KOTJa OHO CUUTAETCS MOJBEPrHYTHIM aJMUHUCTPATHUBHOMY

86



HakazaHuio. Ha Ham B3risa, B AaHHOM Ciydae HEOOXOAMMO IIPHUBIEKATh
JIAIIO K YTOJIOBHON OTBETCTBeHHOCTH. COTfIacHO MpUMEYaHuio kK ctatbe 151.1
YK PO, anms toro, 4to0bl KBanH(pHUIIMPOBATh PO3HUYHYIO MPOAAXKY aJKO-
TOJBHOHM NMPOXYKINHN HECOBEPIICHHOJIETHUM KaK yYTrOJOBHO HakKa3zyeMmoe Jes-
HHE, HEO0OX0IMMO, YTOOBI TaKasi MPOAaXa OCYIIECTBISIIACH JIUIIOM, TTOIBEPT-
HYTBIM aJMHHUCTPAaTUBHOMY HAaKa3aHMIO 33 aHAJOTWYHOE JICIHUE, B TCUCHNE
roja (mepuoa, KOrjaa JMLIO CUUTAETCS MOJABEPTHYTHIM aIMHHUCTPATUBHOMY
HakazaHuio). CieqoBaTeNbHO, €CIIU TOIUYHBIN CPOK HE HCTEK, a JIMLIO BHOBb
COBEpIAeT yKa3aHHOE [esHHE, TO CleAysl JIOTUKE 3aKOHOMATelNs, JaHHOe
JIMLIO ciielyeT IPUBJIEKAaTh K YyTOJOBHOW OTBETCTBEHHOCTH.

T. 4. TAJIYEBA
MBaHOBCKUI rOCYAapCTBEHHBIA YHUBEPCUTET

YCTAHOBJIEHUE IPUYAUHHOM CBA3U MO JEJAM
O IPUMUMHEHUU CMEPTHU 1O HEOCTOPOXHOCTH

[MpuunHHEAS CBA3b ABISIETCSI OJHUM W3 00S3aTEIBHBIX JIEMEHTOB
OOBEKTHBHOM CTOPOHBI MPECTYIUIGHHUS C MaTepHalbHBIM cocTaBoM. OHa
MpeJICTaBIsIeT COOO0M CBSA3b, KOTOPasi 0OBEKTUBHO CYIECTBYET MEXITy 0O0IIe-
CTBEHHO OIIACHBIM J€SHUEM U HACTYNHBIINM MOCIEICTBHEM.

YcTaHOBIIEHHE NIPHYUHHON CBSI3M B NMPUYMHEHUH CMEPTH IO HEOC-
TOPOKHOCTH 0071aJ1aeT OCOOCHHOCTSAMH, YTO 00yCIOBICHO (OPMOIi BHHBI, C
KOTOPOW COBEpIIAeTCsl JAAHHOE IPECTYIUICHHWE, ITOCKOJIIBKY B OTJIMYHE OT
YMBIIUICHHBIX TIOCATATENbCTB, CTENEHb MPEIBUICHUS B CIydae HEOCTOPOXK-
HOTO JIMIIEHUS XHU3HU CYIIECTBEHHO YMEHBIIAETCS MM BOOOIIE OTCYTCTBY-
er.

OObeKTHBHAsI CTOPOHA MPECTYIUICHUS, IperycMoTpeHHoro cr. 109
YK PO, npennonaraer HapyIieHHe Te€X WM WHBIX MPABUI IPEIOCTOPOKHO-
cTH B OBITY WJIM Ha TIPOMU3BOCTBE, a ICHCTBHUA CyObEKTa HE HAIlPaBJICHHI Ha
MPUYMHEHNE MPECTYIHOTO pe3yabTara, MO3TOMY ITOCIEeIHUI BO MHOTOM OTI-
penensercs IeHCTBUSIMU (PaKTOPOB, HE 3aBUCAIINX OT Boju juma. [Tociencr-
BHS B TAaKOM ClTydae, Kak MPaBUIo, MPUOOPETAIOT CIyIaHBINA XapaKTep.

[IpuumHHAS CBA3p IPU YCTAHOBICHHH HEOCTOPOXKHOTO JIUIICHHS
KW3HH SIBIIAETCS CIOXKHOM M OIOCPEIOBAaHHOH, MOCKOJIBKY OOIIECTBEHHO-
OTIacHbIE MOCJICACTBHS HACTYNAIOT B pe3yJbTaTe B3aUMOJAEHCTBHUS HECKOJb-
KX B3aUMOCBSI3aHHBIX SIBJICHHH. DTO MpepompenesieT ux oco0ylo BpeMeH-
HYIO II0CJIEJOBATEIbHOCTh U OCIIOXKHSET X0 coObiTuil. Ilpu 3TOM naHHbBIE
(bakTOphl 00Pa3yIOT ONPEIEIECHHYI0 COBOKYITHOCTb, YTO IPHIAET UM Xapak-
T€p MHOXECTBEHHOCTH.
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[IpuBnexas MU0 K YTOJOBHOH OTBETCTBEHHOCTH 10 4. 2 cT. 109 YK
P®, He06X0AMMO TOYHO YCTAaHOBUTBH: COCTABILUIN JIM COAEPKaHUE Mpodec-
CHOHAIBHON AEATEIBHOCTH T€ OOS3aHHOCTH, KOTOPBIE OBIIM BO3JIOXKEHBI HA
cyopexra. Kpammoummpys gesane mo 4. 3 cr. 109 YK PO, crexyer yauTsi-
BaTh rpy0oe HapylleHWe MpPaBHI HPEIOCTOPOKHOCTH, YTO IMOIKPETUISETCS
TUINepOOTM3UPOBAHHBIM BO3ICHCTBIEM NPUIMHSIOMIX (aKTOPOB.

VYcraHOBIIEHHE TPUYMHHOW CBS3M MO3BOJISIET CIENaTh BBIBOJ 00
00OCHOBaHHOCTH TIPHUBJICYEHHUS! JIMLA K YIOJOBHOW OTBETCTBEHHOCTH, YTO
HEpesKo Ha MPaKTHUKE MPEJICTaBIIET 0COObIe TPYIHOCTH, M M30eKaTh OLIM-
00K B IeSITEIBHOCTH CYJIOB.

I1. 10. TAHI'VPA
MBaHOBCKUI rOCYAapCTBEHHBIA YHUBEPCUTET

HCIIOJIb30BAHHUE PABCKOI'O TPY/JA: TIPOBJIEMBI
3AKOHOJATEJBHOI'O KOHCTPYUPOBAHMUA HOPMBbI

B Hacrosiiee Bpems npoOiieMa NCTIOb30BaHUs pabCKOTro Tpyaa HO-
CUT MEXIYHAapOAHBIH Xapakrep U TpeOyeT 0co00ro BHUMAaHHMS CO CTOPOHBI
3akoHoaarens. Onnako B Poccun mpumenenue ct. 127.2 YK PO Henb3s Ha-
3BaTh 3((eKTUBHBIM. B ompeneneHHON Mepe 3TO CBSI3aHO C HEIOCTATKOM
3aKOHOJATEeIbHON KOHCTPYKLIMH HOPMBI, yCTaHABIMBAIOIIEH OTBETCTBEH-
HOCTB 3a HCIIOJIb30BaHUE pabCKOTO TPyAa.

1. 3akoHOmATENb HE JAET TOYHOTO ONPEEIICHUS NOHITUS «PaOCKui
TPYI», 4TO CO34aéT MPpoOIeMy IPUMEHEHHS JaHHOH HOPMBI, IIOCKOJIBKY ITpa-
BOIIPUMEHHUTENb JODKEH CaMOCTOATENLHO OTIMYUTE PAOCKUH TPyA OT IpH-
HYJIUTENbHOTO, 3anpeneHHoro TpynoBeiM koaekcoM P®. Ilo moemy mMHe-
HUIO, CTaThsl JIOJDKHA OBITH JIOMOJIHEHA MPUMEYaHHEM, COIEPIKallUM OIpeie-
JICHUE NOHSATHUS «paOCKuil Tpy».

2. Hemenrssst pegaknus crater 127.2 YK PO He mpexycmaTpuBaet
OTBETCTBEHHOCTH 3a OOpallleHHe JHIa B paOCTBO, a TakXKe yJIepKaHHEe €ro B
TaKOM COCTOSIHWH. BO-TIEpBBIX, 3TO HAapyIIaeT CHCTEMHOCTh YTOJOBHOTO 3a-
KOHOAATENNbCTBA, 4 BO-BTOPBIX, IPOTHBOPEYUT MEXKIYHAPOIHBIM TOKYMEH-
TaM. B cooTBeTcTBHHE co CcT. 4 BceoOmieid aexmaparuu mpas denoBeka oT 10
nexabpst 1948 r. u cr. § MexxIyHapOo HOTO MaKTa O TPAKIAHCKUX U TOJHUTH-
YecKuX npasax oT 16 nmexabps 1966 r. 3ampelieHsl HE TOJBKO cOOCTBEHHO
pabcTBO M pabOTOProBisl BO BCEX MX BHIAX, HO M OOpallleHHE YeJOoBeKa B
Jr000€ I0THEBOJILHOE COCTOSTHHE.

3. Ilo moemy MHeHHI0, B 4. 2 cT. 127.2 VK P® cnenyer npeny-
CMOTpETh Takue KBaIM(UUMPYIOIME NPU3HAKH KaK COBEPILICHUE NPECTYII-
JIEHHS 110 NPEJBAPUTEIILHOMY CTOBOPY TPYIIOH JHII, a TaKK€ B OTHOLICHUU
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JKCHIITMHBI, 3aBEIOMO JJIsi BUHOBHOTO HAaXOMSAIICHCA B COCTOSHHH OepeMeH-
HOcTH. I10CKONIBKY MaHHBIE IPECTYIDICHUS UMEIOT 0oJiee BHICOKYIO CTETICHBb
0OIIeCTBEHHOH OMAacHOCTH, YeM ICSHHWs, NMpeaycMOTpeHHble 4. 1 cr. 127.2
YK PO.

4. ITockonmpKy AaHHOE TPECTYIUICHHUE TIOCITAaeT Ha CBOOOTHBIN TPy
YeloBeKa, MHOTHE YYeHBIE IpeiiararoT nepemectuTs cr. 127.2 YK PO B
raBy 19 YK P®. Ilo moeMy MHEHHIO, JaHHOE MPECTYIUICHUE MOCTAET Mpe-
JKJIe BCEro Ha CBOOO/IY uenoBeka U HaxoxaeHue ctT. 127.2 YK PO B riase 17
BITOJTHE 00OCHOBAHHO.

. A. TUPCOBA
VBaHOBCKHUI TOCYIapCTBEHHBIN YHUBEPCUTET

HPOBJIEMbBI OTTPAHUYEHHUSA TOPI'OBJIN JIIOABMHA
OT CMEJKHBIX COCTABOB NNPECTYILJIEHUI

B mpaBonpuMeHHTENHHON NMPAKTUKE HANOOJBIINE CIOXKHOCTH BO3-
HHUKAIOT TPH OTTPAaHWYCHUH TOPTOBIH JIFOABMH OT BOBJICUCHHS B 3aHITHE
npoctutyiueil. TpyaHoCcTH 00yCIOBICHBI HATMYHUEM B TUCTIO3UIMH CT. 127.1
YK P® Taxkoro o6beKTHBHOTO NMPHU3HAKA, KaK BepOOBKa, 00S3aTEIBHBIM 3JIe-
MEHTOM KOTOPOH BBICTYIAET IEJbh — JKCIIIyaTallus 4YeJIOBeKa, KOHKPETH3H-
poBaHHas B mpuMedyaHuu 2 kK cT. 127.1 YK P® kak ucnonp30BaHue 3aHSATHSL
NPOCTUTYLMEH IPYTUMH JIMIAMH ¥ UHbIE (OPMBI CEKCyalbHOW SKCIUTyaTa-
11K, paOCKui TpyA (YCIyTH), MOJHEBOIBHOE COCTOSIHHUE.

Pasrpannuenne yka3aHHBIX MPECTYIJIGHUH TIpeICTaBIseTcs BO3-
MOXHBIM TIPOBOJIUTH 10 OOBEKTY YTOJOBHO-TIPABOBOIM OXpaHBI. TaKOBBIM
IIPU TOPTOBJIE JIFOJbMH BBICTYIAeT cBOOO/a YEJIOBEKa, a IIPH BOBICUCHUH B
3aHATHE MPOCTUTYLHEH — oOIIecTBeHHas HpaBCTBEHHOCTh. Ecim BepOoBKa
yeloBeKa Ui 3aHATHUS MPOCTUTYLHEH CONpsKeHa C MOCSraTeabCTBOM Ha
CBO0OOTy COOTBETCTBYIOIIETO JIUIIA, JESTHUE OJKHO OBITh KBATH(DHIIMPOBAHO
mo c1. 127.1 YK P®, ecnu He conpspkena — o cT. 240 VK. Jlnsa kpanmuduka-
muu gesaus 1o cr. 240 YK P® BaxHOe 3HaueHHWE MMeeT CyOBheKTHBHAsS
OIIEHKAa ITOTEPIEBUINM CYTH TpEaIaracMoil AEATEIbHOCTH, B 3TOM CIIydae
JUIA HETO OYEBH/HA KaK caMa MEpCIeKTHBA 3aHATHS MPOCTUTYIHEH, Tak U
BO3ME3THOCTh yciryr. IIpu BepOOBKe HenoBeKa Ui 3aHATUS MPOCTHTYIHEH
UMEeT MEeCTO 3a0iy)XJEHHE OTHOCHUTENbHO CYIIECTBEHHBIX YCIIOBHH aes-
TENILHOCTH, JINIIO0 HE OCO3HAET, YTO OyNeT MOABEPrHYTO dKCILTyaranuu. Pas-
TrpaHUUYEHHE MPECTYMIEHUN, NPeayCcMOTPEHHbIX CT.cT. 127.1 u 240 VK PO,
10 OOBEKTHBHON CTOPOHE HE MPEACTABISIETCSI BO3MOXKHBIM, BBUIY €€ HJICH-
TUYHOCTH, OOYCIIOBJICHHOH CHHOHUMHYHOCTBIO TEPMHHOB «BOBJICYCHHUE)
(cr.240 YK P®) u «BepboBka» (cr.127.1 YK P®). Kannpukauus nesHus
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CyObeKTa, KOTOPBI BOBJIEK JIMLO B 3aHATHE NPOCTUTYLHUEH, IO COBOKYITHO-
CTH paccMaTPUBAEMBIX CTaTei MPEACTABIACTCS M3JMIIHEH, BBUIY Hapylle-
HUA TpeboBaHmil 4.2 c1.6 YK P®. CyOBpexT aHanM3upyeMBIX MPeCcTYIUICHUH
He SIBISIETCS MHAMBHAYAJIU3UPYIOIINM IIPU3HAKOM, T.K. B 00CUX CTAaThiIX UM
BBICTYyTIaeT BMEHsIeMoe (pu3nieckoe Mo, nocrturmee 16 rer. CyObeKTuBHAS
CTOpOHa 00OMX COCTaBOB HPECTYIUIGHHH XapakTepHu3yeTcs BUHOW B (opme
IPSIMOTO YMBICIIA.

M. 10. 'YCBKOBA
VBaHOBCKHUI TOCYIapCTBEHHBIN YHUBEPCUTET

K BOITPOCY O KPUMHNHAJIM3ALIMUA UHHECTA

B yronosHoM 3akoHOgaTenscTBe Poccuy OTBETCTBEHHOCTD 3a MOJO-
BYIO CBSI3b MEXIY POACTBEHHMKAMH HE MPEAycMOTpeHa. Takas 3aKOHOAa-
TeNbHAs MO3MLUS UMEET KaK CTOPOHHUKOB, Tak M MpoTUBHHKOB. A. H. Ka-
MEHEBA, SBJIAACH CTOPOHHHKOM KPUMUHAIU3AMK UHIECTa, BHOCUT MPENTIO-
JKeHHE 00 YCTaHOBIICHIH OTBETCTBEHHOCTH 3a Hero B rinaBe 20 YK P®. H. M.
[Tapmme npeanaraeT co3gaTe HOBBIM COCTaB NMPECTYIUICHHUS, KOTOPHIH MOT
651Th TpegycmoTpeH cT. 132.1 YK P® «CekcyanpHble 3M0yHOTpeOIeHUS B
OTHOIICHUH HECOBEPIICHHOJETHUX C HCIIOJIB30BAaHHEM DPOJACTBEHHBIX CBS-
3eit». A. II. JIpsiuenko u A. E. I[piMOasi CYMTAIOT 11€71€CO00PA3HBIM BKITIO-
yuth B CT. 131 — 135 YK P® 0co60 kBanmuduiupyromuii npusHak. AprymeH-
TOM YCTAHOBJIEHUS YTOJOBHO-IIPABOBOrO 3alpeTa HAa HMHLECT, BBICTYHAeT
3aKOHOJIATENBHBII OIIBIT 3apyOEKHBIX CTPaH.

Ananuz 3apy0eXHOTO 3aKOHOJIATENbCTBA CBHUJICTEIBCTBYET O TOM,
4YTO OOJIBIIAST YacTh CTPaH-y4acTHHUN EBpomelckolf KOHBEHIIMM O 3aluTe
IpaB YeJIOBEKa M OCHOBHBIX CBOOOJ MpEayCMOTpENa YroJOBHYIO OTBETCT-
BEHHOCTh 3a coBepiueHue mHinecra (Wramms, I'epmanns, Monnosa, Yexus,
[IBefiapus u ap.). OXHAKO COTIACOBAHHOE MHEHHE IO BOIPOCY YTOJIOBHOTO
HaKa3aHWUs 32 TOJOBBIE OTHOIIEHHS MEXAYy KPOBHBIMH DPOJCTBEHHHKAMU,
COBEpILECHHBIE IT0 000I0THOMY COTJIACHIO, OTCYTCTBYET.

IIpoTBHUKOM KpUMHHanM3auuu uHUEcTa asisercs I'. @pucrep. B
CBOEM HCCIICZIOBAaHUH OH OTMEYAeT, YTO €CIIM MOBEICHHE HE OTPAHWIHBACT
pa3BUTHE IPYTHX JIOJEH, TO €ro Helb3sl CINTATh HaKa3yeMbIM TOJIBKO MOTO-
My, YTO JApPYTU€ CUUTAIOT €ro HENPUINYHBIM. Ellle 0JMH KOHTpapryMeHT BbI-
ckasbiBaeT A. B. J[p110: TOoCyaapcTBO HE BIIpaBe BMELIUBATHCA B MOJOBYIO
cdepy oOlIecTBa U HaBSI3bIBATh €My KaKOH-IM0O0 MOJIOBOH YKIIa.

IpencraBnsiercst HenenecooOpa3HbIM U HEOOOCHOBAHHBIM YCTaHOB-
JICHUE YTOJIOBHOW OTBETCTBEHHOCTH 32 JIOOPOBOJIEHBIC MOJIOBBIC OTHOIICHHS
MEX1y POJCTBEHHHKAaMM, OCOOCHHO €CIIM OHM SIBJISIFOTCSI COBEPIICHHOJET-
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HUMH JTUIaMA. YTO KacaeTcsi HECOBEPIIEHHOJETHHUX, TO POCCHHCKOE 3aKO-
HOJATEIhCTBO IPEIyCMAaTPUBACT YTOJIOBHO-TIPABOBEIC PECYPCHI, TTO3BOJISTIO-
mue 00ecreurnBaTh 3alIUTy HX IOJIOBOM HENPHUKOCHOBEHHOCTH. TaKOBBIMH
SIBIISTIOTCSI TIOJIO’KEHIS, 3aKpETUICHHBIE B I1. «1» 4. 1 cT. 63 YK P®, a Taroke B
ct. 133 YK PO.

A. B. XUT'AJIOBA
BaHOBCKMI1 rOCy1apCTBEHHBIN YHUBEPCUTET

KECTOKOE OBPAIIEHUE C ) KUBOTHBIMU:
HOBAS PEJAKIIUSA CTATBH 245 YT'OJIOBHOI'O KOJAEKCA P®

®enepanbHbliil 3ak0oH 0T 20.12.2017 Ne 412-03 BHec psia cywiecT-
BEHHBIX M3MCHCHUI B THUCIIO3UITUI0 OCHOBHOTO COCTaBa YKECTOKOTO OOparie-
HUS C )KUBOTHBIM, a TaKXKe TOTONHWI 4. 2 cT. 245 YK P® HOBRIMEU KBanu( -
MUPYIOIIUMHE TIPU3HAKAMH; YIKECTOUNII CAHKIIHU CTAaThH.

Teneps B nucno3unuu 4. 1 ct. 245 YK PO 3akoHOnaTENb YKa3bIBAET
Ha JICVCTBUS B OTHOIICHWU OIHOTO XHBOTHOTO (B CPAaBHCHHH CO CTapo pe-
JIaKIMel HOPMBI, B KOTOPOH pedb LA O )KECTOKOM OOpAIEHUH C HCUBOMI-
HbIMIL).

Yka3zaHue Ha MOCIEICTBHE — T'MOeNb WIN yBeYbe KUBOTHOTO — H3-
MEHHMJIO CBOE€ MECTOPACIIOJIOKEHHE, YTO, Ha Halll B3IJIAJ, HE MEHIET KOHCT-
PYKLHIO cocTaBa IpecTyIuleHus. Ero ciexyer xapakTepu3oBaTh Kak Mate-
pHUAaIBHBIH COCTaB.

Xecrokoe oOpamieHre ¢ XUBOTHBIM, TOBJIEKIIEEe €r0 T'HOENb WIH
yBeube, OyIeT YroJOBHO HaKa3yeMBIM JESHHEM JIMIIb B TOM CiIydae, eClid
BBISIBIICH OJIFH W3 allbTEPHATUBHBIX MPU3HAKOB CYOBEKTUBHON CTOPOHBI IIpe-
CTYIUICHUS: IIeTIb TPUYUHUTE XKUBOTHOMY OOJb ¥ (WIIM) CTPaJaHHus, XyJIUTaH-
CKHE WJIN KOPBICTHBIE TIOOY>KAEHHSL.

Ecmu panee 3akoHOAATENh B YMCIIE MPHU3HAKOB OCHOBHOTO COCTaBa
MPECTYIUIEHUS] Ha3BIBAT «IIPUMEHEHHE CATUCTCKUX METOMOBY» U «IIPUCYTCT-
BHE MAJIOJIETHUX)», TO Ha CETONHSIIHUI J€Hb OHM BOIIIM B IEpeUeHb NPH-
3HAKOB KBAJIM(PHUIMPOBAHHBIX cOCTaBOB. OTAEIbHBIE 3003aIIUTHIKN Ha3BAIN
TaKoe pelieHNe «epecTaHOBKOW (Guryp Ha maxmaTtHo# mocke». [TapmameH-
Tapuu, B CBOIO OYepe/ab, N3MEHEHHSI OOBSICHIIOT CTPEMJICHHEM CAEaTh pa-
00Ty IpaBOOXpaHMUTENBHBIX OpPraHoB Ooiiee 3((dexTHBHON. B cBs3M C yxe-
cToueHHeM caHknuH (B 4. 2 cr. 245 YK P® teneps npeaycMoTpeHo Juiie-
HHE CBOOO/IBI Ha CPOK OT 3 710 5 JIeT) H, CiIeJ0BaTeNbHO, C N3MECHEHHEM KaTe-
TOPHHU JESIHUSA, PACLIIMPHUIICS NEpEeYeHb ONEePaTUBHO-CIIEICTBEHHBIX ACHCTBUN
B OTHOILCHHH I10/I03PEBAEMBIX, MEP IIPECEUCHHUs], a CaMu Jiesa OyayT BECTH
CleJI0BaTeNN, a HE JO3HABATEIH.
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B 4. 2 ct. 245 xpoMe BHIIIE W3I0KEHHBIX OBLIN TOOABICHBI APYTHE
KBaTHN(PHUIHPYIOMINE NPU3HAKH, @ AIMEHHO: M. «T» 4. 2 cT. 245 YK P® — «c
myONMMYHOM AeMOHCTpalueil, B TOM YHCIIe B CPEICTBaX MAcCOBOH MH(popMa-
M WIN MHOOPMAIOHHO-TEICKOMMYHHKAIIHOHHBIX CETSIX (BKIOYAs CETh
«HTEepHET)», B T. «1» 4. 2 cT. 245 YK PO — «B OTHOImIEHNN HECKOIBKHIX
JKUBOTHBIX).

E. B. KAJTIAIITHUKOBA
BaHOBCKMII rOCY1apCTBEHHBIN YHUBEPCUTET

OCOBEHHOCTHU OBFbEKTUBHOM CTOPOHBbI U3IOTOBJIEHUSI
B3PBIBUYATHIX BEILIECTB U B3PbIBHBIX YCTPOVCTB

OOBeKTHBHAS CTOPOHA MPECTYIUICHHS, IPEAYCMOTPEHHOTO CT. 223.1
VK P®, xapakrepusyeTcss aKTHUBHBIM IOBEICHUEM BHHOBHOTO JIMIIA, BBIPaA-
JKCHHBIM B HE3aKOHHOM H3TOTOBJIEHMH B3pBIBUATBIX BELIECTB, & PABHO B
HE3aKOHHOM W3TOTOBIIEHHH, NEPEIENKE UM PEMOHTE B3PBIBHBIX YCTPOWCTB.
CrnenoBaTenbHO, NUCHO3HIUS YKa3aHHON HOPMBI ABISETCSA CIOXKHOH, OTHO-
CUTCS K YHCIY COCTaBOB C aJlbTEPHATHBHBIMU JACHCTBHAMHU U NpelycMaTpH-
BaeT 4eThIpe (OpMbI MPECTYMHBIX MMOCATATENLCTB, BbIACICHHBIX 3aKOHOIATe-
JIeM B 3aBHCHMOCTH OT IIpeAMeTa MPECTYIUICHHUS U XapakTepa COBEpIIaeMbIX
JIEHCTBUM.

W3roroBneHne U peMOHT IO CBOEMY COJEp)KaHUIO HAIlPaBJICHBI Ha
JOCTHXEHHUE €IMHON EeNH — co3/laHne (YHKIMOHNPYIONINX IPEIMETOB BOO-
pyxeHus. OTIMYUE COCTABISIET UCXOAHBIN IPEMET: HEUCIIPABHOE B3PBIBHOE
YCTPOMCTBO B CIydae PEMOHTa, MHOW MIpeaMeT MM oOpaser] B3pHIBYATOTrO
BEIIECTBA MM B3PBIBHOTO YCTPOWCTBa — IpH H3rorosieHuu. Ilepenenka
B3pBIBHBIX YCTPOMCTB - Pa3HOBUIHOCTb MX W3TOTOBJICHHUS, BHECEHHE B Ha-
JUYHBIE TPEIMETHl KOHCTPYKTUBHBIX W3MEHEHUH, NPUAAIOIMX UM HHBIE
TEXHUYECKHE XapaKTePUCTUKHU U IIPABOBOM CTAaTYyC B3PBIBHOI'O YCTPOMCTRA.

CocTaB HE3aKOHHOTO M3TOTOBJIECHHUS B3PHIBYATHIX BEIIECTB U B3PHIB-
HBIX YCTPOWCTB sBisieTcst (popManbHbIM. IlpecTyruieHne mpu3HaeTcsl OKOH-
YEHHBIM C MOMEHTA IOJHON T'OTOBHOCTH IPEAMETOB BOOPYKECHHS K IPOU3-
BOJICTBY B3pbIBa.HenmocpeaCcTBEHHO TEXHOIOTHYECKHUH IPOIECC H3TOTOBIIE-
HUS, TIEPEIENIKH WIIM PEMOHTA yKa3aHHBIX [IPEIMETOB KBATH(PHINPYETCS KaK
nokymenue. [IpuobpereHre KOMIIOHEHTOB JUIS W3TOTOBJICHUSI B3PHIBYATHIX
BEIIECTB U B3PBIBHBIX YCTPOMCTB CIIEAYET PACLEHUBATh KaK MPUTOTOBICHUE
K JAHHOMY NIPECTYIICHHUIO.

IIpectynusle pelicTBus, nepeuncnennsle B ¢1.223.1 YK P®, Hocar
JIATEHTHBII XapakTep, UTO BIEYET CIIOKHOCTh UX BBIIBIEHUS. BMmecTte ¢ Tem
OHM 00J1aJJal0T BBICOKOH CTENEHbI0 00IIECTBEHHOM OMACHOCTH, TaK KaK Yalle
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BCETO CBUIECTEIBCTBYIOT O HAMEPEHUH COBEPLIUTH TSKKOE M 0CO00 TSIKKOE
IpeCTyIUIeHHE, B YACTHOCTH TEPPOPUCTHIECKOI HAIIPaBICHHOCTH, BIIEKYyIIee
MacCOBbIC JKepTBBL. VIMEHHO IO3TOMY OYEHb Ba)KHO Ha IEPBOHAYAIBHOM
9Tane OOHAPYKUTh ACHCTBHSA 10 CO3IAHUIO B3PHIBYATHIX BEIECTB M B3PHIB-
HBIX YCTPOHCTB U HE HOIyCTHTHh BKIIOYCHHE YKAa3aHHBIX IPEIMETOB B He3a-
KOHHBIH 000pOT OpPYXKHS.

B. B. KOMAPOB
BaHOBCKMII rOCYy1apCTBEHHBIN YHUBEPCUTET

MEPCIEKTHUBBI COBEPIIEHCTBOBAHHUS HOPM O PEIIMUBE
NPECTYIUIEHUI

B Vronosaom konekce P® 1996 r. HOpMBI 0 peLuauBe MPECTYILIE-
HUH OBIIIM CYIIECTBEHHO YCOBEPIICHCTBOBAHBI: PEAaIH30BaHA PEKOMEHIALUS
YYEHBIX U MPAKTUKYIOIIUX IOPUCTOB MO BKIIOYEHUIO B YTOJOBHBIA 3aKOH
TpeX BUAOB penuauBa (IIPOCTOro, OIIACHOTO M 0CO00 OMAcHOT0), YTO OTBEYa-
€T MOTPEOHOCTM IOPHANIECKOH MpakTHKH. OXHAKO, COBEPIIEHHBIMU HOPMBI
0 penuanBe MPECTYIUICHUI He CTalu A0 CHX TIOp.

X0T4 3aKOHOJATENb M Pa3feNil PeUUIUB NPECTYIUICHUH Ha BUABI,
onHako He Au(dhepeHIMpoBal MpaBuiia Ha3HAYCHHS HaKa3aHUs TPH PeLluIu-
Be MPECTYIUICHUH, 3aKpeIuIeHHbIe B 4. 2 cT. 68 YK P® (cpok HakazaHus npu
JI000M BHEPENUINBA TMPECTYIUIEHUH HE MOXeT ObIThb MeHee 1/3 makcu-
MaJIbHOTO CpOKa HamboJiee CTPOroro BUja HakasaHus). [Ipencrasisercs me-
Jecoo0pa3HbIM BEpHYTHCS K Mpenbiayniei pexakuud 4. 2 cr. 68 YK PO u
yKa3aTb pa3Hble JOJIM MAaKCHMaJdbHOTO CpPOKAa HAKa3aHWUs AN pa3IM4YHbIX
BUJIOB PELMJIMBA NPECTYIUICHUH: JJIsI IPOCTOro penuanBa - HE MeHee 1/3,
JUIS ONIACHOTO - He MeHee 1/2, a ast 0cobo omacHOro - He MeHee 2/3. 3aciy-
JKMBACT TMOJIEPXKKH HJES O TOM, YTO HEOOXOJUMO CKOPPEKTUPOBATH I10JIO-
XKeHus 1. «a» 4. | cr. 63 YK PO u npusHats B KadecTBE OOCTOSTEIBCTBA,
OTATYAIOMIET0 Haka3aHWe, HE TOJBKO PEeHUAMB, HO M HAIWYHE HECHATOW U
HETIOTaIlIeHHOW CYAUMOCTH.

JIMICKYCCHOHHBIM SIBIIIETCSI BOIIPOC O HEOOXOIMMOCTH H IIeTIeco00-
pazHoctu Bo3BpaiieHus B YK PO cnenuanbHOro penuanBa B KauecTBE KBa-
TUGUIMPYIOMIEro NpU3HAKa HEKOTOPBIX NPECTYIUICHHH. MHOTHE aBTOPHI
BO3PAXAIOT MPOTUB «peaHMMalii» JaHHOIO MHCTUTYTa, OTMedas, 4TO CO-
BEpLICHUE JESHUS JIULIOM, UMEIOIUM CYJUMOCTb 33 OZHOPOJHOE MM TOXK-
JIECTBEHHOE NPECTYIUIEHHE, - 3TO YrOJOBHO-NIPABOBOM MPU3HAK, XapaKTepH-
3yIOLMi He cyObeKTa MpecTYIUICHHS, a JIMYHOCTh BUHOBHOTO. [ToaTOMy OH
HE JIOJKEH BKIIIOYATHCS B CUCTEMY INPU3HAKOB COCTaBa MPECTYIUICHUS U U3-
MeHsTh KBayudukanuio nestuus. OgHako 6osee 000CHOBaHHBIM TIPEJICTABIIS-
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€TCs1 IPOTHUBOIOJIOXKHBIN B3IJIsIA: BoccTaHOBIeHHE B YK cnemuansHoro pe-
IUIMBA ONpaBaaHo. Eciy mpaBoMepeH ydeT ONacHBIX CBOMCTB JIMYHOCTH B
nporecce KPUMUHAIN3AINHY JIEsHAHN, TaK KaK OHH B PSJIE CIy4aeB BIUSIOT Ha
THIIOBYIO CTENCHb OOIIECTBEHHOH OMACHOCTH aKTa IOBEICHUS, TO JIOTHIHO
STOT Y4YeT NMPOU3BOAUTH U B cdepe nuddepeHranui yroJIOBHOW OTBETCT-
BEHHOCTH.

H. M. JJOKOBA
BaHOBCKMII rOCYy1apCTBEHHBIN YHUBEPCUTET

COYETAHHUE JIBYX ®OPM BUHBI B IIPECTYIIVIEHUAX
MNPOTHUB JINMYHOCTHU

B poccuiickoM yroJoBHOM IpaBe CYIIECTBYET IBE (OPMBI BHHBHI -
yMBbICET U HEOCTOPOXKHOCTh. Ho ¢ 1960-X ToA0B BBIABUTAETCS TE3UC O BBIJE-
JICHUN «CMEMIaHHOW» (OPMBI BUHBI, KOTOPBIH HaXOIUT CBOE 3aKOHOAATEIb-
HOE 3aKpeIUIcHHEe B YTOJIOBHOM Kozekce 1996 1. (ct. 27 YK POD).

[pecrymienns ¢ aBymMs GopMamMu BUHBI IPEHUMYIICCTBCHHO SIBIIS-
I0TCSI IPECTYIUICHUSIMU TIPOTHB JIMYHOCTH, HATIPUMED: YMBIIIJICHHOE TPUIHU-
HEHUE THKKOTO Bpella 3/0POBBIO, TMOBJEKIIEE MO HEOCTOPOKHOCTH CMEPTh
noreprenmero (4. 4 cr. 111 YK P®), He3akoHHOE NPOBEJCHNE HUCKYCCTBEH-
HOTO TpephIBaHMsI OEpEeMEHHOCTH, MOBJIEKIIEEe 0 HEOCTOPOKHOCTH CMEPTh
MoTepneBNIei T1M00 MPUIMHEHHE TSIKKOTO Bpeaa ee 310poBbio (4. 3 cr. 123
VYK P®), moxuimeHne 4eloBeKa, €Cd OHO IMOBIEKIO MO HEOCTOPOKHOCTH
CMEpTh MOTEPIIEBIICTO TN WHBICTSDKKHAE MOCIEACTBUS (1. «B» 4. 3 cT. 126),
W3HACWJIOBAaHUE, TOBJICKIIEE 10 HEOCTOPOKHOCTH CMEPTh MOTEpIIeBIICH (II.
«a» 4. 4 ct. 131 YK P®). 3akoHOaTEeNb NIPH 3TOM COCTUHSET B OIUH COCTaB
JIBa CaMOCTOSITEJIbHBIX MPECTYIUIEHUS, OJHO M3 KOTOPBIX SIBJISIETCS YMBILII-
JIEHHBIM, a JIPYroe - HEOCTOPOKHBIM.

Takwue npecTyIUIeHHs IPUHATO Pa3eNiATh Ha JABa THMA: 1) OCHOBHOU
COCTaB MPECTYIUICHUS SIBIISETCS MAaTEPUAIBHBIM, HO JTOTIOIHSIETCS WHBIM 00-
Jiee TSOKKUM ITOCJICICTBUEM, BHICTYTAIOIINM B Ka4ECTBE KBATU(PUITUPYIOIIETO
npu3Haka (Hampumep, 4. 4 cr. 111 YK P®), 2) ocHOBHOI! cocTaB mpecTyruie-
HUS SIBJISETCS (OPMANBbHBIM, & KBATH(DHUIIMPOBAHHBIA COCTaB BKIIIOYAET OII-
peneneHHble TsDKKUE mocieacTBus (M. «B» 4. 3 cr. 126 YK P®). Ocoben-
HOCTh CYOBEKTHBHON CTOPOHBI JaHHBIX MPECTYIUICHUH COCTOUT B HEOHO-
POJIHOM TICUXMYECKOM OTHOLIEHHMHM JIMLA: K COBEPILIAEMOMY JESHUIO - MpPsi-
MO WJIM KOCBEHHBIA YMBICEJ, a HACTYNHUBIIMM MOCIEACTBUSIM - HEOCTOPOXK-
HocTb. HOo B 1enoM Takue NOpecTyIUICHUS MPU3HAIOTCS COBEPLIEHHBIMU
YMBIIIICHHO, YTO ONPEACISICTCS YMBIIUICHHON (OpMOIl BUHBI B OCHOBHOM
COCTaBe.
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HasnadyeHne JaHHOTO BHUJIa COCTABOB IIPECTYIJICHUH COCTOUT B TOM,
YTO 3TO MO3BOJIAET MAKCUMAIBHO YYECTh COUCTAHHE MHTEIICKTYaJIbHOTO U
BOJIEBOT'O MOMEHTOB W WHIMBHIYJIN3UPOBATh HAKA3aHHUE, a TAK)KE OTTPaHU-
YUTh NMOJOOHBIE MPECTYIUICHHS OT COBOKYIHOCTH IIPECTYIIICHUH, OT yMBIII-
JICHHBIX U HEOCTOPOXKHBIX NPECTYIUICHUH, CXOMHBIX MO0 OOBEKTUBHBIM INPH-
3HAKaM.

A.P. MYTOBKHHA
BaHOBCKMII rOCYy1apCTBEHHBIN YHUBEPCUTET

NEJU JUITEHAUA CBOBO/JAbI TP NTIPUMEHEHUU ET'O
K HECOBEPHIEHHOJIETHEMY

JImmenne cBOOOIRI IOHUMACTCS KaK MPUHYAUTEIEHOE COICpIKaHUE
OCYXJICHHOTO B HCIIPABUTEIHLHOM YYPEXKACHUU B YCIOBHUSAX CYUIECTBEHHOTO
OTpaHUUEHUS €r0 KOHTAKTOB C BHEITHUM MUPOM U HEOOXOJUMOCTBIO TIOTIHU-
HSTBCSl YCTAHOBJICHHOMY TOPSAKY OTObIBaHMS HakazaHUs. CyIIHOCTH JIMIIe-
HUS CBOOOIBI HA OTIPEJICJICHHBIN CPOK - 3TO TUATEKTHYECKOE €MHCTBO Kapa-
TENBHBIX W BOCIIUTATEIHHBIX AJIEMEHTOB. A €T0 COIEp)KaHHe — TO T OTpa-
HUYCHUS W JUIICHUS, KOTOPHIC YCTAHABIMBAIOTCS B ONPEICICHHBIX IMEISX.
HemsiMu numeHns cBOOOIB AJIi HECOBEPIICHHOJCTHUX SBISIOTCS OOMIHe
[eNTW YTOJIOBHOTO Haka3aHws. VX ompezencHre HEOOXOIMMO UL TOTO, YTO-
OBl TOMOYb CyIy MPaBUIBHO PEUIUTHh BOMPOCHI, CTOSAIIUE MEPE] HUM B XOJIE
CyaIeOHOro pa3dupaTe/ibCTBa, YCTAHOBUThH KapaTeabHbBIC JIEMEHTHI BOCIIHTA-
HUSI, KOTOPBIE OYAyT CIIOCOOCTBOBATH TOCTH)KCHUIO I[CJICi: BOCCTAHOBJICHUIO
COIMANIbHOM CHpPaBeUIMBOCTH, HCIPABICHUIO OCYXXJIEHHOTO, a TaKXe Mpe-
BEHIINH, KaK OOILEH, TaK ¥ YaCTHOIA.

A. JI. CaHTamoB yka3bIBaeT Ha JIUCKYCCHOHHOCTb BOIIpOCa LENel
JUIICHUS CBOOOMBI, MPUMEHSEMOTO B OTHOIICHHH HECOBEPIICHHOJCTHHUX.
VYka3bIBaeTcsl, UTO Takas LeJb KaK UCIPABJICHUE OCYKJIEHHOTO HE 3aCIyXKH-
BaeT OBITh BBIJEICHHON B Ka4eCTBE CaMOCTOSTENbHOW. OHAa CIIY)KHT JIMIIb
CPEJICTBOM JOCTHMXKEHHsSI OCHOBHOHM IeNHM HakKa3aHusi — MPeIynpexICHUI0
COBEPIIEHUS TPECTYIUICHUH. A y)Ke WCIpaBIIEHUE JOCTUTAETCS IyTeM HC-
MOJIHEHUS! HA3HAYEHHOTO CYJI0M HakazaHus. He cornamasice ¢ JaHHOM 1MO3HU-
UUeH, OTMETHM CIIEAYIOLIEE: €CIIM Mbl CYUTAEM, UYTO UCTIPABIICHUE BHICTYNAET
KaK CPEeJICTBO JOCTHXKEHUS MPEAYNPEKICHUS] COBEPLICHHUS] HOBBIX MPECTYII-
JIEHUH, TO MBI pacCMaTpUBaeM TOJbKO YACTHYIO MPEBEHIINIO, KOTOpas OTHO-
CUTCSI UMEHHO K OCYXJEHHOMY HecoBepuleHHONeTHeMY. OJIHAKO, eClIu MbI
3aTparuBaeM OOIIYIO MPEBEHIINIO, TO WCIPABICHUE OCYXICHHOTO OYJEeT WT-
paTh caMOCTOATENBHYIO POJIb B HakazaHuH. CUUTaeM, 9TO BCE TPH LIEIH IO-
CTOSIHHO B3aMMOJIEHCTBYIOT IPYT C APYTOM M HEJb3S CTABUTh IMPUOPUTETHOU
KaKyI0-TO OAHY IIeJib. UTO KacaeTcsl MPUTOBOPOB CYJOB, TO B HUX dHaile Qu-
TypupyeT yKa3zaHue Ha Takue LEJIH, KaK HUCIpaBJIeHUE MOJCYAMMOIO U BOC-
CTaHOBJIEHUE COLMANBHOMN CIPaBEUIUBOCTH.
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Taxxe Henb3sa cormacutbes ¢ 3. X. A63zemmiosoi, P. A. Komonu-
YEHKOBBIM, KOTOPBIE IpeIaraloT BKIFOUHUTE B cTaThio 43 YK P® uacTs Tpe-
TBIO, COJCPXKAIYI0O B YHCIE NEPEYHs Ieleld HaKa3aHWs, NMPUMEHAEMOTO K
HECOBEPIICHHOJIETHEMY, TAKXKE €T0 IEPEBOCTIUTAHHE.

E. B. [TIAUMHA
BaHOBCKMI1 rOCYy1apCTBEHHBIM YHUBEPCUTET

INPOBJIEMBI KBAJIN®OUKALIUN
MNPECTYILIEHUSA, IPETYCMOTPEHHOTI O CT. 205.2 YK P®

B mporiecce BeneHHs MOCICIOBATEIBHOM MOJIUTHKH OOPHOBI C TEep-
popusmoM B Poccuiickoit deneparin 3aKoHOAaTeNIeM ObUT PacIIMpEH Tepe-
YeHb NMPECTYIUICHNI TepPOPUCTHUYECKOI HarpaBieHHOCTH. OHUM U3 [IaroB
Ha 3TOM IIyTH CTaJla KPUMHHAIN3AIHS MyOJIMIHBIX IPU3BIBOB K OCYILECTBIIE-
HUIO TEPPOPUCTHIECKON JIESATENFHOCTH, IyOIMYHOTO ONpPaBAaHHS TEPPOPU3-
Ma ¥ TpolaraHisl TEppopu3Ma. 3a TOIbl CYHNIECTBOBAaHMS JaHHOW CTaThbU
cOPMHUPOBATNCH JTOKTPHHAIBHBIC ITO3MIUH OTHOCHTEIIBHO COAEPKaHUS
GONBIIMHCTBA NPH3HAKOB COCTaBa 3TOTO IPECTYIUICHHUS, OblIa HAaKOIUIEHA
cyneOHasi MpakTUKa NpUMEHeHns1 HopMbl. OJJHAKO, KaK OTMEYAIOT Y4eHbIe U
NPaKTHKH, UMEIOTCS HEKOTOPbIE CIIOPHBIE BOIPOCHI, BOSHUKAOLIHE IIPU KBa-
MudUKALMU TAHHOTO MPECTYIUICHHSI.

Hemano npoGiieM BO3HUKAET NMpH KBalU(UKALMKA paccMaTpruBaeMo-
TO COCTaBa IIPECTYIICHHUS, COBEPIICHHOTO B COYYacTHUH C paclpelelieHuEeM
posteii, Kor/ia aBTOPOM TEPPOPUCTHUECKOTO COOOIIEHHS SIBJISIETCS OHO JIMIIO,
a MyOJMKAINIO OCYIIeCTBIsIeT aApyroe. Tak, mpodeccop A. B. bpummanTtos
CUNTAeT, YTO B JIAHHOM CJIydae HEOOXOAMMO KBalnn(pHUIHPOBaTh AEHCTBHUE
aBTOpa Kak nocoOHmuecTBo. Ha Hamr B3rmsia, neiicTBUs aBTOpa M HENOCpea-
CTBEHHOTO PAaCHpOCTPaHUTENSI HH(YOPMALIUK ClielyeT KBaIH(UIIMPOBAaTh KaKk
COHUCIIOTHUTENBCTBO, MOCKOJIBKY KaXK/Ibli M3 HUX BBINOJHWI 4acTh OOBEK-
TUBHO# CTOPOHBI MIPECTYIUICHHSI.

TpyaHO COrNIacUThCS C TEM, YTO KPUMUHAIHM3AIMS ACSHHUMA, COCTaB-
JAIOMAX  OOBEKTHBHYIO CTOPOHY TPECTYIJICHHS, MPEIyCMOTPEHHOTO
ct. 205.2 YK P®, npoTHBOpEUYHT MOJOKeHUIM KOHCTUTYIINH, TapaHTUPYIO-
mmM cBoOoy cioBa. Ilo HameMy MHEHHIO, OTpaHHYEHHUE JaHHON CBOOOBI
OIPaBIaHO B CHJIY TOTO, YTO ITyOJIMYHBIE NMPHU3BIBBI K OCYIIECTBICHHUIO TEp-
POPUCTHYECKON AEATEIBHOCTH, ITyOIIMUHOE ONpaBlaHue TEPPOPHU3Ma, IpoIa-
raHaa Teppopu3Ma CO3JaloT IPEANOCHUIKY (opMHpOBaHMS OOIIECTBEHHO
OIaCHOW yCTaHOBKH B CO3HAHUU CyOBeKTOB. [locneacTBUsIMHU ee yKOpEHEHUs
MOT'YT BBICTyNaTh 0oJjiee Cephe3HbIC JISSIHUS, BXOJSIINE B KPYr HpecTyIuie-
HUH TepPOPHUCTUYECKON HAIIPABICHHOCTH.
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H. A. IEHEHKH
BaHOBCKMI rOCYAAPCTBEHHBI YHUBEPCUTET

PA3BUTHUE HOPM O MEJIKOM XHUIIIEHUA B POCCUVICKOM
3AKOHOJATEJIBCTBE

IIpaBoBas periiaMeHTaIl¥sl, KOHCTPYKTHBHAs MPaBOBasi OI[CHKA U OT-
HECCHUE KOHKPETHOTO MEJIKOTO XHIICHUS K YHCIYy aJMAHUCTPATUBHBIX Ipa-
BOHAPYIICHUH WIH MPECTYIUICHUH, a TakKe MOMCK 3()(EKTUBHBIX CPEACTB
MIPEBEHIIMH 1 HaKa3aHUsI UCTOPUYECKH MPECTABIISIM BECbMa BaXKHYIO, aKTY-
aJbHYI0 MPOOJEeMy B OTEYECTBEHHOM MPAKTHUYECKOM W 3aKOHOJATEIbHOM
ACTIeKTaX.

Cremyer 3aMeTHTh, YTO HCTOPHS Pa3BUTHS HOPM POCCHIHCKOTO 3a-
KOHOZAATEIbCTBA O MEJKOM XHIIEHIH pa3HooOpa3Ha, mpeoOpa3oBaHus CBsI3a-
HBI C OIPEACTICHHBIMA (PaKTOPAMH U TIPEIMOCHITKAMH.

Tak, MOKHO BBIICTHTH CICTYIOIIUE ITAIBI PA3BUTHS HOPM O MEJ-
KOM XHIICHUH B POCCUHCKOM 3aKOHOAATEIbCTRE!

1) opesnepycckuii nepuoo (COOpHUK TPaBOBBIX HOPM «Pycckas mpasaa» He
BBIJIETISUT B CAMOCTOSITENIFHOE MPABOBOE SIBIIEHUE NMEHHO MEJKUE XUIICHWUS,
OH cojiepxall 0011ee OJ0KEHNE O HAKa3aHUH 3a KpaKy M TpeboBaHue o 6e3-
YCJIIOBHOM BO3BpAaTe MOXUIIEHHOTO);

2) yapckuii u umnepamopckuil nepuoo (Cyneduuku 1497 u 1550 rr., CoGop-
Hoe ynoxeHue 1649 r., Aprukyn Bounckuii Ilerpa I 1715 roma, Yka3 1781
roga «O cyne W Haka3aHWH 32 BOPOBCTBO PA3HBIX POJIOB», YJIOKECHHE O Ha-
Ka3aHUSAX YrOJIOBHBIX M HCIpaBUTENbHBIX 1845 rona, YroioBHOE yllOXeHHE
1903 r. — muddepeHanys OTBETCTBEHHOCTH B 3aBHCHMOCTH OT pa3Mepa
XUIICHUSA);

3) cosemcruii nepuoo (Yronosusie kogekcsl PCOCP 1922, 1926 u YK 1960
r. (ct. 96 — MO MpUpoAe MperoaUIMAIBHEIN cocTaB); cT. 49 KoAIl PCOCP
1984 r. mpemycmatpuBajga OTBETCTBEHHOCTh 32 MEJIKOE XHIIECHUE);

4) nocmcosemcxuii nepuoo (npuasrteiii 8 2001 r. KoAIl P® 3akpernun me-
koe xumieHue; ¢ 2016 r. pasmep ero ObuT yBenndeH.B maHHBIN mepuos aes-
HUE UMEET YUCTO aJIMUHUACTPATUBHYIO IPUPO.Y);

5) cospemennuiii nepuoo. B Hacrosiee BpeMs 3aKOHOAATENb MPUILEN K He-
00X0AMMOCTH KPUMHHAIHA3AIUN MEIKOTO XUIICHUS MOCPEICTBOM BBEICHUS
B YK P® agMuHHCTpPaTUBHON NPEIOJUUIUU B OTHOLIEHUH JAHHOTO JESHUS
(ct. 158.1 YK PD).
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T. A. PABYMOBA
BaHOBCKMI rOCYAAPCTBEHHBI YHUBEPCUTET

K BOIIPOCY Ob OCHOBAHMSIX KPUMUHAJIM3ALINN
MPECTYIUIEHUI B COEPE DKOHOMWYECKOM JEATEJBHO-
CTH, CBA3AHHBIX C BAHKPOTCTBOM

HecMmoTpst Ha HemocenoBaTeNbHOCTh 3aKOHOJATENS B BONPOCE KpH-
MUHAJTU3AIMH U ICKPUMUHAIIU3AIUH IPECTYIUICHUH B chepe IKOHOMHYCCKOM
JIeSTENIbHOCTH, B HAYYHOH cpejie OTMEYaeTCsl TEHACHIUS K TeOPETUIECKOMY
000CHOBAaHMIO JIEKPUMHUHAIU3AIMY JaHHBIX JesHui. OIHAKO BCTAaeT BOIPOC
0 cynb0e MpecTyIUIeHUH, CBI3aHHBIX ¢ 0aHKpOTCTBOM (cTathu 195, 196, 197
YK POD).

OcCHOBaHMEM KpUMHUHAIM3AINH JESTHUS SBISIETCS €ro OOIIeCTBCHHAS
OIMaCHOCTh, KOTOpas O3HAYaeT JCHCTBUTENBHYIO OOIIECTBEHHYIO ITOTpeO-
HOCTh B YTOJIOBHO-IIPABOBOW HOpMe. Bricokas oOmiecTBEHHas OMAaCHOCTH
JAHHBIX TPECTYIUICHUH BBHIPAXKACTCS B MOCATATENECTBE HA HECKOIBKO 00TIe-
CTBCHHBIX OTHOIICHUH, a UMCHHO MUMYIIECTBEHHBIC WHTEPECH KPEIUTOPOB,
TPYyJIOBBIE MpaBa paOOTHUKOB, W OOIIECTBEHHBIE OTHOIICHHMSI, PETyIUPYIO-
M€ MOPSAIOK MOCTYIIIEHUS B OI0/HKET 00s3aTeNbHBIX TUIATEKEH U YCTaHOB-
JIEHHYI0 Tporieaypy OaHkporcTBa. [1OCKONBKY Kpyr OOMIECTBEHHBIX OTHO-
IIEHWH, KOTOPBIM MPUYHMHSAETCS BpPEI, UIUPOK, HEIb3s OOOHTHCH APYyrUMU
MPABOBBIMU MEXaHH3MaMH, B YACTHOCTH TPaKAaHCKO-TPaBOBBIMU. OJHAKO,
9TOOBI M30eXKaTh Ype3MEPHON KPUMHHAIN3AINH, 3aKOHOIATEh YBEIIMINBACT
pa3Mep Takoro KpEMHHOOOPAa3yIOIIero Mpu3HaKka, Kak KpYIHBIA yriepo.

Huzkwii ypoBeHs IPUMEHEHUS TaHHBIX HOPM MOXKET IMPUBECTH K He-
BEPHOMY BBIBOJY O HEOOXOIMMOCTH JCKPUMHHAIM3AIHWN TPECTYILUICHUH,
CBSI3aHHBIX C OAHKPOTCTBOM B BUAY MX HEI(H(HEKTUBHOCTH M PEIKOCTU B TIpa-
BOBOIl JIEHCTBUTENILHOCTH. DTO JIUUIb CBUAETEILCTBYET O CIOXKHOCTU AaH-
HBIX HOPM JIJIsl TIPaBONPUMEHHUTENSI, MOCKOJIBKY TPEOYIOTCSI He TOJIBKO IOPH-
JIMYEeCKUe 3HAHMS, HO U SKOHOMHYECKHE, a TAaK)Ke O HEOOXOAMMOCTH TPUHS-
tus [Tocranosnenus [Inenyma Bepxosaoro Cyna PO.

3akoHOATeNh HA TaHHBI MOMEHT HE WJET MO MyTH JeKPUMHUHAIN3a-
MU JIAaHHBIX JESHHUN, HA000POT, UMEII0 MECTO PACIIMPEHHE MPECIIOB IMpe-
CTYIMHOCTH JESHUH 32 CYET UCKIIOYEHUS M3 ITUCIIO3UIINH KPUMHUHOOOPA3yro-
LIMX [PU3HAKOB: JIMUHbIE HHTEPECHI U MHTEPECHI UHBIX JIUL — B CT. 196, uenu
—BcT. 197 YK PO.
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A.TI. YCTPATOBA
BaHOBCKMI rOCYAAPCTBEHHBIA YHUBEPCUTET

HEHTP BPEMEHHOI'O COAEP)KAHUSA
JIJIsI HECOBEPIIEHHOJIETHUX ITPABOHAPYIIUTEJIEA
KAK CYBBEKT NPO®UITAKTUKH MMOJIPOCTKOBOM
INPECTYIIHOCTH

OnmHUM W3 OPraHOB CHCTEMBI NMPOGMIAKTUKH SIBISETCA LEHTP Bpe-
MEHHOT'O COJIep KaHHs AJIsl HECOBEPIICHHOJIECTHIX ITPaBOHAPYIIHUTENCH (nanee
- LIIBCHII), xoTophiii o0nagaeT onpeieleHHBIMH OCOOCHHOCTSIMHU, Kacaro-
mumucs 00beKkTa NpoUIAKTHKH, CPOKOB, (OpM pabOThl, OCHOBAHHUH IS €€
OCYILECTBIICHHS.

KapnuHansHO HEBEpHO pacCMaTpHUBaTh MEPHI, IPUMEHSAEMBIE K HECO-
BepiieHHosieTHUM B LIBCHII B kadecTBe Haka3zaHus B BUAE M30JSLUU OT
o0mecTBa. 3aKOHOJATEINb 3aKPEIUIIET IPHOPUTET MPEBEHTUBHBIX MEP U BOC-
MUTATEIbHONH PabOTHl B OTHOIIEHWH HECOBEPIICHHOIETHHX, & HE KapaTeib-
HOE BO3CHCTBHE U MPHUBJICUCHUE K OTBETCTBEHHOCTH.

[Tomemenue pedenka B LIBCHIT 00ycnoBieHo HEOOXOAMMOCTHIO 3a-
IIUTHI €r0 XKM3HM U 37I0POBbS, YCTAHOBJIEHUS €r0 MeCTa MPOKUBAHMSA, Ipe-
JYTIPEXKACHUS COBEPIICHUS UM HOBOTO NPaBOHAPYIICHHUS.

HaunOomnpiieif 0 YMCICHHOCTH TPYIIONW HECOBEPUICHHOJIETHHX, IO-
memtaembix B [IBCHII, sBnsitoTcst nuia, coBepuIMBIINE OOIECTBEHHO OMac-
HOE JIesTHNE JI0 IOCTH)KEHHS BO3PacTa YroJOBHON OTBETCTBEHHOCTH. EnnHbIH
BO3PACT, ¢ KOTOPOTO MOKHO momemaTh pedbenka B [IBCHII, 3akoHomaTenHO
HE YCTAaHOBIICH H pa3iiyacTcs Ha mpakTuke (7-11 mer).

IMomemenne pedenka B [IBCHII — «Mepa OBICTPOTO pearupoBaHUs» H
OrpaHHYEHa 110 BpeMeHH Hauboee, yeM Joobie npyrue. CpoKu HaX0XKICHHS
B [IBCHII He no3BonstoT paboTaTh JJIMTEIBHOE BPEMS C HECOBEPIIEHHOJIET-
HUMH 10 IeJICHANPaBIEeHHOMY BOCIIUTAHMIO Y HUX MPAaBOBBIX YCTAHOBOK Ha
3aKOHOTIOCTYITHOEe ToBeAeHHe. [losTomy iroboe Bo3zmeiicTBHEe Ha pebeHKa
JIOJDKHO OBITh HEJOJITUM, HO 3(P(PEKTHBHBIM.

Hepenxo cynsl He yka3bIBaeT TOYHBIM CPOK COJAEpPXKAHUS HECOBEP-
menHoneTHero B LIBCHII, orpannuuBasics ykazanueM «1o 30 cytok». Takas
NpaKkTHKa 000CHOBAHa, T.K. MO3BOJISAET COKpAIIAaTh CPOK NMPEObIBAaHUS B IIEH-
Tpe 1o ycMoTpenuto HadaimpbHUKa [IBCHII nnu mpoieBath ero 10 MakcH-
MaJIBHOTO TIPY HEOOXOMMOCTH.

Takum obpazom, IIBCHII sBasieTcst cnenuduueckuM opraHOM Mpo-
(hMITaKTUKY MPECTYIMHOCTH HECOBEPIICHHOJIIETHUX, COBMEIas B cebe U cpea-
CTBa NPHUHYKAEHHS (caMO MoMelleHne peOeHKa B IIEHTP, CTPOTHH PEXUM B
HEM), U 0COOBIE TICUXO0JIOT0-T1EIarOTHUECKUE MEPbI BO3/ICHCTBUSL.
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10. JI. IbIBMHA
BaHOBCKMI rOCYAAPCTBEHHBIA YHUBEPCUTET

K BOITPOCY O NPEJEJAX KPATHOI'O LITPA®A,
HA3BHAYAEMOTI'O 3A TIOJIYYEHHUE B3AATKHN

B cyneGHoO#l mpakTHke IIHPOKO pealu3yeTcss HazHaueHHe KpaTHOTO
mrpaga Kak OCHOBHOTO BHJIa HAKa3aHHMS 3a IOJTy4eHHUE B3ITKU. B cooTBeTCT-
Buu co cT. 46 YK P® nanublif BUI Haka3aHUs yCTaHABIMBAETCS B pa3Mepe
JIO CTOKpaTHOM CyMMBI B3SITKHM, HO HE MOXKET OBITh MEHee JBaJIaTH ISTH
THICSTY pyOIIeit 1 6oJee MATHCOT MIJUTHOHOB pyOIIei.

Kpartnocts, ycranoBnenHas B cT. 290 YK P®, BbI3bIBacT BONIpOCH! OT-
HOCHTEJIFHO COOTBETCTBHSA NMPUHIMILY CIIpaBeIIMBocTH. Hanpumep, u mo 4.
1, mmo 4. 2 ct. 290 YK P® MokeT ObITH Ha3HAYEHO OJMHAKOBOE HaKa3aHUE
— B BuJAe mwTpada B pazMepe OT TPUILUATUKPATHOW N0 MATHIECATHKPATHOU
CyMMBI B3ATKHU. [losryyaeTcs, yTo OOIIECTBEHHAs! OMACHOCTh KaK OCHOBHOTO,
TaK ¥ KBaJH(UIMPOBAHHOI'O COCTABA ITOJIyYCHUS B3SATKH JUISL 3aKOHOJATEIsS
BUANUTCS IPUMEPHO OJMHAKOBOM.

Kpome Toro, B COOTBETCTBHHM C JaHHBIMH CYAE€OHOW MPAaKTHKHU, K OT-
BETCTBCHHOCTH 32 IIOJIyYCHHUE B3SITKU YaIlle BCETO NMPHUBIIECKAIOTCS YMHOBHUKHI
HHU30BOTO ypoBHs. [lyis HUX BhIIaTa ImTpada Jake ¢ MUHUMAIBHOH €ro
KPaTHOCTBIO TIPEJCTaBIsICTCS 0OoJiee CYpOBBIM HaKa3aHHEM, HEXKENH JaxKe
numeHne cBoOoael. Ha Hamn B3Iisi, B JaHHOM Cilydae HE MOXKET B ITOJIHOM
Mepe COOJIoIaThCS MPUHIUI TYMaHn3Ma. Takke BCTaeT BONIPOC O peabHOMH
BO3MOKHOCTH HCIIOJIHEHHSI ITPUTOBOPA.

UYro KxacaeTcsi BEpXHEro npejiena KparHoro mrpada, yCTaHOBICHHOTO
B OOmei yactu, To ucxoas u3 nojoxkeHuit ct. 290 YK P®, makcumainbHas
€ro CyMMa MOJKET OBITh Ha3Ha4yeHa TOJBKO 3a ITIOJIydeHHE B3ATKH B 0C000
KPYITHOM pasmepe (1101 KOTOPEIM ITOHUMAaeTCsl CyMMa, MPEBBIIIAOIAs OIUH
MUILIHOH PyOIIeit).

B peansHOCTH %e mTpad, KpaTHBIH CyMMeE B3SITKH, B pa3Mepe IMAThCOT
MIIJIMOHOB PyOJiedl Ha3HA4ajCs, B COOTBETCTBHH C CyACOHON MPaKTHKOH, B
eAMHUYHBIX CIy4asX W TOJBKO B Ka4eCTBE JOMOIHUTENBHOIO HAaKa3aHUSA K
JUTMTEJIHBIM CPOKaM JIMIIEHUSI CBOOOIBI. YUHTHIBAas pa3Mephl B3SITOK 3THX
OCY)KJICHHBIX, HAa3HAUCHHE JUIIECHUS CBOOOMBI SIBISETCS, Ha HAIl B3TJLLL,
HanOosee 11e71eco00pa3HbIM, TOCKONIBKY IITpad Kak OCHOBHOM BHJ Hakasa-
HUS B TAKOM pa3Mepe B JaHHOM CIIy4ae MOKET CTaTb CTUMYJIOM JAJISL COBEP-
HIEHUS] HOBBIX KOPPYNIUOHHBIX IPECTYIICHUN.

Wrak, MOXHO cenaTh BBIBOJ, YTO HaKa3aHWE B BHJE KPAaTHOTO IITpa-
¢a B cankmmsax crateit YK PO Tpebyer manpHedmed mopabOTKU C IENBIO
MOBBIIEHHS ero 3()(hEeKTUBHOCTH.
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B. A. UEPETIEHVH
BaHOBCKMI rOCYAAPCTBEHHBIA YHUBEPCUTET

YCJIOBHO-JOCPOYHOE OCBOBOXJIEHHUE OT OTEBIBAHUS
HAKA3AHUWSA: TIPOBJIEMBI IIPABONIPUMEHUATEJBLHOM
IMPAKTHUKH

B cooterctBum co ct. 79 YK PO mmmo, orOpIBaromee comepikaHue
B JMCIMIUIMHAPHOW BOMHCKOW 4YacTH, MPUHYAMUTEIbHBIE PaOOTHI MM JIMIIIE-
HHE CBOOO/IBI, TIOAJIEKHT YCIOBHO-JOCPOYHOMY OCBOOOXKACHUIO, ECITH CYJOM
OyzaeTr MpHU3HAHO, YTO AJIS CBOETO UCIPABICHHUS OHO HE HYXKIAeTCs B MOJTHOM
OTOBIBaHMM CPOKa, HA3HAYEHHOTO €My MPUTOBOPOM cyza. B cumy ct. 9 YUK
P®, ncnpapnenue ocykIeHHBIX - 3TO (JOPMHUPOBAHUE Y HUX YBAKUTEIHLHOTO
OTHOIIICHHS K YEJIOBEKY, OOLIECTBY, TPYAY, HOpMaMm, paBUjIaM U TPaJulusIM
YEJIOBEUECKOTO OOIIECKUTHA ¥ CTUMYJIMPOBAHHE MPABOIIOCTYIIHOTO MTOBEIC-
Hus. B 1.6 nocranoBnenus Ilnenyma Bepxonoro Cyna P® ot 21 anpens
2009 r. Ne 8 3akperuieHO, 4TO CyAbl HE BIpPAaBE OTKa3aTb B YCIIOBHO-
JIOCPOYHOM OCBOOOXKAEHHM OT OTOBIBAaHUSI HaKa3aHUs WIM 3aMEHE HEOTOBI-
TOW YacTW HakazaHHs Ooyiee MATKMM BHJIOM HaKa3aHHs [0 OCHOBaHMSM, HE
yKa3aHHBIM B 3aKOHE, TaKUM, KaK HAIWYIHME MPEKHEH CyIUMOCTH, MSTKOCTh
Ha3HAUEHHOTO HaKa3aHHs, HENPHU3HAHUE OCY)KICHHBIM BHHBI, KPaTKOBpE-
MEHHOCTb €T0 MpeObIBaHMS B OJJHOM U3 HCIIPaBUTEILHBIX YUPEXKACHUN H T.1.

Hdymaetcs, 4To THoJIOKeHHe nocTaHoBieHus Ilnenyma BepxoBHoro
Cyna 0 HelIONyCTUMOCTH OTKa3a B YCJIOBHO-JIOCPOYHOM OCBOOOXIECHUH IO
TaKOMY OCHOBAHHIO, KaK KPAaTKOBPEMEHHOCTh NPEOBIBAaHHS OCY)KAEHHOTO B
WCTIPaBUTEIIFHOM YUPESKICHUHU, SABISIeTCS HEOAHO3HauHBIM. Ha mpakTuke
BCTPEYAIOTCS CIIydaW, KOT/Ia JIMIO MAJHTEIbHOE BPEMsS COJEPXKaJoCh MOJ
CTpakel 10 BBIHECEHHUS CYJIOM PEIIeHHs, HO HA MOMEHT BHIHECEHUS] OOBHHHU-
TEJIBHOTO MPUIOBOPA yKe MOJIyYHJIO NMPABO OOPAaTUTHCA C XOJAaTalCTBOM 00
YCIOBHO-JIOCPOYHOM OCBOOOJKIEHHH, XOTSI OHO M HH JHSA HE IIPOBEJO B HC-
MPaBUTENILHOM yupexaeHUH. Takas cuTyalusi BO3MOXHA, TaK KaK B COOTBET-
ctBuu co cT. 72 YK P® cpok coxepikaHus MOA CTpakell 3aCUMTBIBAETCS B
CpOK JinmeHust cBo6oabl. [Ipn Takux 00cTOATENBCTBAX CYNy TPYIHO PELINTh
BOIIPOC 00 WCIpaBIICHHH OCYXXAEHHOro. B cieacTBeHHOM wH30mATOpEe HE
JIOJDKHBI TIPUMEHSATHCSI MEPhl HCIPABUTEIFHOTO XapakTepa, Tak Kak JIHIO 10
BBIHECEHHS OOBHHUTEIHHOTO PUTOBOPA CYNUTACTCSI HEBUHOBHBIM. Jlymaercs,
YTO TaKHe OCY)KICHHBIE ITPEJICTABIAIOT COO0H IpyMITy pUCKa U MOTYT, BBIMIS
Ha cB00OO/Ty, CHOBa BCTaTh Ha NMPECTYIHBIH ITyTh, TaK KaK CyJ HE pacroara-
€T JJOCTaTOYHOH MHpopmanuei 00 UX UCIPABIEHUH, YTO MOXKET IPUBECTH K
pEeLUANBY NPECTYILIICHUH.
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Cekuus
YI'OJIOBHBIH ITPOIIECC H KPUMHHAJIUCTHKA

A. A.BYPOBA
BaHOBCKUI rOCYAAPCTBEHHBI YHUBEPCUTET

B3bICKAHUE HA 3AIIUTHUKA

B MoeMm noxyaze cTaBUTCS 3ajJada pacCMOTPETh AUCKYCCHOHHBIN
BOIPOC HAJNOXKEHUS Ha 3allUTHHUKA JEHEXKHOI'O B3BICKAHUS, CYIIECTBYIOIINE
BO3MOYKHOCTH U 3ampeThl. B HacTosiee Bpems 10 JAHHOMY BOIPOCY CyIlle-
CTBYIOT pa3Hble MHEHUA yu€HbIX. [IpuunHOi 3TOMY cTanmu n3MeHeHus B YIIK
PC®CP, noponusmme B HeiHe neiictByromeM YIIK (ct. cr.111, 117) Hekyro
HEOMNPENENEHHOCT B KPYTe JIML, Ha KOTOPBIX BO3MOKHO HAJO0XKUTh JECHEXK-
HOE B3bICKaHHE. B Hell MepeuncIstoTcsl KOHKPETHBIE JTULA, HO TAKXKE yKa3bl-
BaeTCd Ha TaKOM TEPMHUH KaK «IPYTHE€ YYaCTHUKU YTOJIOBHOTO CyJIONPOU3-
BOJZICTBAY.

UTo MMEHHO MOJ ATUMU JIMLAMH [TOHMMAET 3aKOHOJATelb, MHOTHE
yuéHBIE TPAKTYIOT HO-pasHOMy. OJHa Ipynma aBTOPOB OTHOCHUT K JIPYTHM
YYaCTHHKaM 3allIMTHUKOB BMECTE C MPO(ECCHOHALHBIMU CYAbSIMH, Npyras -
0CBOOOXKIaeT TOJBKO (efepalbHBIX M MHUPOBBIX CyAeH OT JaHHOH Mepsl
MPOIIECCYaIbHOTO NMPHUHYKICHUS, TPEThs TMO3UIUS 3aKJIFOYAeTCs B BbIENe-
HHUH OTAETBHBIX JIUI: K APYTUM JHIIAM OTHOCAT BCEX, KPOME Cyla, IPOKYpO-
pa, ciaenoBatens M JO3HaBaTelsl. PazHoe TOnkoBaHME YyYEHBIMH ONpenenEH-
HOHM KaTeropuu JuI («Ipyrue y4acTHHKN») CIIOCOOCTBYET TOSBICHHIO TPO-
6neM Ha mpaktuke. Tak, ObIIM Ciy4am, KOT/Aa CyA HaJOXKWII JICHEKHOE B3bI-
CKaHHE Ha aJBOKATa-3alllUTHHKA MO IPOTOKOIY, COCTaBIECHHOMY CIIE0BaTe-
JIEM O HEHCIIOJHEHUH UM IIPOLeCCyalIbHBIX 00s13aHHOCTEeH. Hy)KHO OTMETHTS,
YTO MPaBOBOE PETYIUPOBAHUE AEATENBHOCTH 3ALIUTHUKA JOJKHO OCHOBBI-
BaThCs Ha Tpupoje ero npodeccuu. C MOMEHTa NPHUHATHSA MOPYYCHHS Ha
3aIUTy OH HEcE€T 00A3aHHOCTH TOJIBKO IEpe]] CBOMM IMoj3amuTHBIM. Hu
CIIEZICTBHE, HU CyA HE BIpaBe (PUKCHPOBATh HEHA/JIeXKalllee HCIOJHEHHE
aJIBOKaTOM CBOMX OOSI3aHHOCTEH Iepe]l MOA3aIUTHBIM, €CIIH TOJIBKO aBOKAT
YYacTBYeT B CYAOIPOM3BOJCTBE W HE OTKA3BIBAETCS OT 3AIUTHI, BEIXOIS U3
Jiena o coOCTBEHHOH MHUINATHBE.

TakuM 06pa3oMm, 371eCh Ba)KHO pa3o0paThecsi B TOM, KAKUMH UMEHHO
HOpPMaMH OIEpPHUPOBANl CyJ HPU HAJIOKEHUM B3bICKAHUS U IIPABOMEPHOCTh
JaHHBIX JAedicTBuid. Hy)XHO yCTpaHUTbH OTCYTCTBUE KOHKPETUKU B ONpeaene-
HUM kpyra jnui B cT. cT. 111, 117 VIIK P® u 3akoHOgaTenbHO 3aKpenuTh
HEBO3MOXKHOCTb HAJIOXKEHUS B3bICKaHMS HA 3alIUTHUKA.
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A. A. KAITAEBA
BaHOBCKMI rOCYAAPCTBEHHBI YHUBEPCUTET

HE3ABHCHMOCTD CYJIA B POCCUIICKOM YIOJIOBHOM
MPOLIECCE

HezaBucumocTs ¥ caMOCTOSTENLHOCTD CYyI€OHON BJIACTH B LIEJIOM U
KaXJIOTO OIPEJCIICHHOTO CYIbU HECOOXOMUMBI IUISI 0GOCHOBAHHO20 W CIIpa-
BEJUIMBOTO NMPUMEHEHHs 3aKOHA, IUIsl MOJAEpXKaHHUs aBTOPUTETa U CTaTyca
CyJIcOHOM BIIACTH, & TAKXKE JJIs TIOBBIIICHHUS YPOBHS JAOBEPHUS rpaxKiaH U 00-
IIECTBA K MEXaHU3MY U almapary CyneOHO BIacTu.

O HEe3aBHCUMOCTH U CaMOCTOSATEJIBHOCTH Cyna roBopurcs B ¢T. 120
Koncturynun PO, ct. 8.1 YIIK PO, ct. 5 n 115 ®K3 «O cynebHo cucteme
B P®», a takke B @3 «O craTyce cyneil» M MHBIX aKTaX, OJHAKO B 3aKOHE
JAaHHBIC TIOHATHS HE PACKPBIBAIOTCS, a MX OMPENCICHHE PAcKpHIBACTCS IIO-
CPEICTBOM IIPENOCTABICHUS CYAY psAla IMOIHOMOYHNH, OCYIIECTBISIEMBIX HC-
KIIFOYHUTENFHO CYIIOM, a TaKkXKe psfa TapaHTHH, MPEIOCTABISIEMBIX CYAY IS
obecriedeHns1 JaHHOTO PUHIIHIIA.

Bce rapantuu, obecrnieunBamoIyie HE3aBUCUMOCTb, MOXHO pasje-
JUTh Ha TMpPOIEeCCyalbHbIE, OPTaHU3allMOHHO-TIPABOBBIE U  COLMAIBHO-
MIPaBOBbIE.

CTOUT OTMETHUTD, YTO HE3aBUCHUMOCTh M CAMOCTOSITEILHOCTh HE 0€3-
TpaHUYHBl U MUMEIOT OMNpEJIEIICHHbIE PaMKH, 2 UMEHHO, OHU OOYCIIOBJIECHBI-
nericrBueM KOHCTHTYIIMHM U 3aKOHOJNATENBCTBA, HOPMaMHU MOPaIH M HPABCT-
BEHHOCTH, a TAaKXKe MEXTyHAPOIHBIMH CTaHIAPTaMH CYJeOHOTO MTOBEICHHS.

B kadecTBe MpoOIEMHBIX aCMEKTOB BBIACISIOT MOPSIOK OTOOpa U
Ha3HAuYCHUs CyJbH Ha OJDKHOCTB, MOPSIOK Ha3HAUCHHS Ipeicenareiei cy-
JIOB KOTOPbIE€ HAa3HAYalOTCs BBIIECTOSIIIMM CYJIOM, @ HE CYAbSIMH JTAHHOTO
cyna. Emé ogHuM mpoOieMHBIM aclieKTOM SIBIISICTCS MPOIeypa IpUBICYE-
HUSl CyJedl K OTBETCTBEHHOCTH, MOCKOJBKY KBUTH(DUKAIMOHHAS KOJIIETHS
JIEHCTBYET MCKIIOYUTENILHO B PaMKaxX WHUIIMATHBBI MpenceaaTens cyna. Pe-
IIEHWEeM JTaHHOW MpoOJIeMBbl BUINUTCS W3MEHEHWE JEHCTBYIOMIETO 3aKOHOA-
TEJIhCTBA WM IPHUBJICYEHUE OOIIECTBEHHOCTH K PEIICHHIO JAaHHOTO BOMpOCa.

Takum oOpa3om, pa3BHTHE 3aKOHOJATEIbCTBA B OONAacCTH CyaeOHOU
BJIACTH JIOJDKHO OBITH HANpaBJIEHO Ha pa3pabOTKy KOMIUIEKCa Mep, Hampas-
JICHHBIX Ha PaJIUKaJbHYIO peopMy CyIeOHOUM CHUCTEMBI, paad MOBBIIICHUS
3(h(HEeKTHUBHOCTH POCCHICKOTO CyIOTPONU3BOJICTBA.
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. H. KEJIEIII
BaHOBCKMI rOCYAAPCTBEHHBI YHUBEPCUTET

MNCUXOPU3NOJOI'NYECKAS SKCIIEPTU3A U EE
JOKA3ATEJBbCTBEHHOE 3HAYEHHE

Coznanne nomurpada siisgercs OOJBLIIMM IIaroM TEXHUYECKON
MbIcTH. CeroHs CIEKTp ero MPUMEHEHUsI He HACTOJBKO IMIMPOK, OJHAKO OH
Bce MIy0ke U riry0)ke MPOHU3BIBAET B Chephl 00LIeCTBEHHON KN3HU. TeM He
MeHee, B PaMKax OCYIIECTBIICHHUS MPOIeCCyaabHON NesTeIbHOCTH pUMEHE-
HHe mnojurpada NpH MPOU3BOJCTBE INCUXO(DU3UOIOTHUECKON DKCIIEPTH3HI
HEOJTHO3HAYHO.

3aKoHOMATENb PErITaMEHTUPYET CyNeOHO-3KCHEPTHYIO IEATEINb-
HocTh DemepansHbiM 3akoHOM «O TOCYHApCTBEHHOW CyneOHO-IKCIEpTHON
JesTenbHOCTH B Poccuiickoit ®denepanumn». B kauecTBe 0JHOTO U3 MPUHIU-
MIOB TIPOBEACHUSI CyNEOHOM KCIEPTH3bI SBISAETCS 0OBEKTHBHOCTH HCCIIENO-
BaHMA Ha CTPOTO HAYYHOH M MpakTHIECKOH ocHOBe. OMHAKO IO CHX TIOp Be-
IyTCsS CHOPBI O COOTBETCTBHM JAHHOI 3KCHEPTH3BI AaHHOMY TPEeOOBaHHUIO
3akoHojaTessl. CBSI3aHHO 3TO C TE€M, YTO YYCHHBIE O CHX IOp HE COLIUINCH BO
MHEHHH, OTHOCUTEIBHO TaK HA3bIBAEMBIX «IIPU3HAKOB JIKID M CYIIECTBYIOT
JIM OHU BooOIIe. DTO JajneKko He eJMHCTBEHHBIN BONPOC, IO KOTOPOMY HET
€AMHCTBA MHEHHUH, W KOTOPBIM MCKII0YaeT BO3MOXXHOCTb HCIOJIb30BAHUS
nonurpada npu OCyIIECTBICHUH JOKa3bIBAaHMUSI.

CymmecTBYIOT JjBa ITyTH PEIICHNUS ITOCTaBIeHHOM mpobnembl.  [lep-
BBII - 3TO pe)OpMHUPOBaHNE 3aKOHOJATENILCTBA 00 3KCIICPTHOM NESITEIbHO-
CTH B 001acCTH MOJIUIPadoIOTHH, HO 3TOT BAPHAHT MOXKET CIIOCOOCTBOBATH
pOCTy CyaeOHBIX OmMOOK, TaK KakK Jake NpH MOBTOPHOM HPOBEIECHUH HC-
CJIC/IOBAHUSI PE3YIIbTAThl ICUXO(NU3NOIOTHIECKON IKCIIEPTH3BI CHIBHO OTIIH-
yaThCs APYT OT Ipyra

Bropoii BapuaHT — 3TO mpoBeneHue Ooiiee IETANBHBIX HCCIEN0BA-
HUS YeIOBEUYECKOr0 OPraHu3Ma, H3y4deHHe (PU3MOJIOTHH YeIOBEKa M U3MEHe-
HUM €ro COCTOSIHHS M AMOIUH MPH AKCIEPTHOM HCHBITAHWH, YTO B CBOIO
ouepens OyAeT yAOBIETBOPATH TPEOOBAHHUSIM 3aKOHOAATENS 00 0OOBEKTUBHO-
CTH TIOJTyY€HHBIX JaHHBIX, KOTOPHIE MOKHO MTPOBEPUTH HA OOIIETIPU3HAHHBIX
HAYYHBIX U IPAKTHIECKUX OCHOBAX.
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P. C. KPOMOB
BaHOBCKMI rOCYAAPCTBEHHBI YHUBEPCUTET

BOCCTAHOBUTEJIBHOE ITIPABOCYAUE
KAK AJIbTEPHATHUBHASA ®OPMA YI'OJIOBHOI'O
Cyaonrom3BOJACTBA
1O JEJIAM HECOBEPIIEHHOJIETHUX

IleHTpanpHBIM 3BEHOM B KOHLEMIIMHM BOCCTAHOBUTEIBHOI'O IIPABO-
CyIusl ABJSIeTCA NMPUMHMPEHUE JINIA, COBEPLIMBILIETO MPECTYIIICHUE ¢ MOTep-
MEBIINM U, KaK CJIeACTBUE, BO3MEIICHNE IPAaBOHAPYIIUTEIEM TPUINHEHHOTO
yuiep6a (3arnaxkuBaHue Bpena). HezaBeplneHHOCTh MPOIECCOB B3POCICHUS,
(hopMHpOBaHUS TMYHOCTH HECOBEPIIEHHOJIETHETO MPECTYITHUKA OIIOCPELYIOT
B)XHOCTh YKa3aHHOHN KOHIIENIMHU JUII HECOBEPIICHHOJETHUX JHL. Ee Heco-
MHEHHBIMH TIPEUMYIIECTBAMH SIBIIIOTCS YCKOPEHHAsSPECONAIN3aIHs TIpa-
BOHAPYILINUTEIIS U TIOJIHOE YAOBIETBOPCHUE MOTPEOHOCTENH OTEPIIEBILETO.

OO0muM IPU3HAKOM /IS BCEX BOCCTAHOBHUTENBHBIX IPOTPAMM SIBIISI-
eTcsl ydacTHe B HHMX HE3aBHCHUMOTO, NMPO(GECCHOHAIBHO MOATOTOBIEHHOTO
nocpenauka. OqHIM U3 Hanbosee IeCTBEHHBIX CIIOCOO0B pa3pelIeHns yro-
JIOBHO-TIPABOBBIX KOH(JIMKTOB Cpelly IPUMUPUTEIBHBIX HPOLENYP BBICTYIIA-
eT MeAMAIHs - pa3pelIeHne CIopa MEXIY CTOPOHAMH ITyTeM NEePEroBOPOB C
ydacTHeM TOoCpeIHHKa-MeauaTopa. MOXKHO BBIACIUTh YETHIPE MOJENU Me-
JIMaIlNH, CYIIECTBYIOIINE B MUPOBOH MPaKTHKe: HeOpMaJIbHOE MOCpEeTHIYE-
CTBO, OOILIECTBEHHBIE CY/BI, MOCPEAHNYECTBO MEXy MOTEPIICBIINM M Ipa-
BOHApYIINTENIEM, CEMEHHbIC KOH(EPEHIHH.

B Poccuiickoii denepauuy Ha CErogHSIIHUNA JE€Hb CYLIECTBYIOT
OTIpeZieTIeHHbIE aHAJIOTH BOCCTAaHOBHUTEINIBHBIX Mpoueayp. Peus naer 06 ocso-
OOXIEHUH OT YroJIoBHOW oTBeTcTBeHHOCTH (CT. 76 YK P®) n npekpamennu
YTOJIOBHOTO Ji€la B CBA3HM C NpHUMHUpeHueM ¢ noreprnemuM (cT. 25 VIIK
P®). OnHako ykazaHHBIE MEPHI HEJIb3s TPU3HATH OTHOI M3 pa3HOBHUIHOCTEH
MeIHAINH, MMOCKONBKY B HUX OTCYTCTBYET CTUMYJIHPOBAHUE TOCYAAPCTBEH-
HBIMH OpraHaM{ NPUMHPEHHUS MEXIy NOTepleBIMM u oOBHMHSAeMbIM. Ha
Hall B3IV, HEOOXOAMMO BHEIPUTH NMPUMHPHUTEIBHBIE NPOLEAYPHl B pOC-
CUHUCKHUI YTOJIOBHBIN MPOIeCC U pa3paboTaTh KOHIETIIIWIO MEANAINHA B PaM-
Kax YTOJIOBHOTO CYAOIpPOM3BOJCTBA. [Ipemiaraem cienars 3T0 myTeM MpHHS-
TUs 3aKOHa o aHanoruu ¢ deaepanbHbIM 3aK0OHOM OT 27 uronst 2010 r. Ne
193-®3 «OO6 anbTepHAaTHBHOW MNpPOLEAYPE YPEryJUpOBaHHs CIIOPOB C yda-
CTHEM MOCPEAHUKA (IPOLEype MEIUALIIH ).
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10. B. POMAHOBA
BaHOBCKMI rOCYAAPCTBEHHBI YHUBEPCUTET

IPABO HA TH®OPMAILINIO U HEKOTOPBIE ITPOBJIEMBI
EI'O PEAJIM3AIIMA YYACTHUKAMUAN
POCCHHCKOI'O YITOJJOBHOI'O ITPOIIECCA

B yromoBaOM cymompomsBozacTBe Poccnu mpaBo Ha mHGOpMAIHIO
UMeeT CHenu(UYEeCKyr0 HMHTEPIPETAI[MI0 W MPEACTABICHO: B MIMPOKOM
CMBICIIE B BHJIE OasilaHca PEKMMOB TaifHBI MPEIBAPUTENLHOTO pacciea0BaHus
U TJIACHOCTH CYACOHOT0 pa30upaTenbCcTBa; B Y3KOM CMBICIC B BHIC OTICINb-
HeIXx HOpM YIIK P®, orpaxkaromux mpouenypsl NpOBEACHUs CIEeICTBEHHBIX
U MPOIIECCYANbHBIX ICHCTBUMN, TPEOYIOIIMX OTPAHUYCHUS B MPEIOCTABICHUU
HHPOPMAIIIH.

3ajaya 3aKOHOJATENS COCTOUT B YCTAHOBJIEHUM TAKUX MPaBUII, KO-
TOpBIe, 00ecIieunBas paBa YIYaCTHUKOB YTOJOBHOTO IPOIECca, HE BPEIUIN
OBl MHTEpecaM paccieOBaHUs MPECTYIUICHUS. PelreHnro 3Toi 3ama4n ciy-
JKUT, BO-TICPBBIX, OMpPECIeHHe 00beMa MPEI0CTaBIsICMON YUaCTHUKAM MPO-
1ecca HHGOPMAIIUU HAa TOM HITK HHOM 3Tare yroJOBHOTO CyIONPOU3BO/ICTBA;
BO-BTOPBIX, YCTAHOBJICHHE 3allpeTa Ha pasIJiallleHhe y4aCTHUKaMU YTrOJOB-
HOTO MpoIiecca JAHHBIX MPEIBAPUTEIHLHOTO PacCiIeI0BaHMsI.

Ananuz coaepxatuxcs B YIIK PO nonoxxeHuit no3BossieT Ha3BaTh
JIBa criocoba peanu3anuy nmpaBa Ha wH(opMarwro. [lepBrIil mo3BonseT y4a-
CTHHKY YT'OJOBHOTO MpoIiecca 3HaTh 00 OTICIBHBIX MPOU3BEACHHBIX NEHCT-
BUSX M TIPUHATHIX PEIICHUIX (IPaBO 3HAKOMHUTHCS C MPOTOKOJIOM IIPOIIECCY-
aJBHOTO JIEHCTBUS, C MIPUHSTHIM PEIIEHUEM; MTPABO MOIYIUTh KOTIHIO MPUHS-
TOTO pelieHus). BTopoil gaeT y4yaCTHHKY YTOJIOBHOTO MPOIECCa BO3MOXK-
HOCTb UMETH TOJIHOE MPEACTABICHUE O XOJIe M Pe3ylbTaTaX yrojloBHOTO CY-
JIOTIPOU3BOJICTBA (TIPaBO O3HAKOMMUTHLCSI CO BCEMHU MaTe€pUaaMU yTOJIOBHOTO
JIeNia ¥ TIOJYYHTh 33 CBOM CUET WX KOTIHH).

DTH mpaBa Mox03peBaeMoro, 00BUHAEMOTO U MOTEPIICBIIETO HEPEI-
KO HapyllaroTcs JIMLAaMH, BEAYIUMU Ipolecc. M3yueHne KOHKpETHBIX OTpe-
nenennit KC PO, nocranosnenuii [Inienyma BC PO, a takke apyrux cyneo-
HBIX aKTOB CTIOCOOCTBYET YSICHEHHIO TIPAaBOBOM MO3UITUH IO 3THM BOIPOCAM,
a TaKke B JAJbHEWIIEM IMO3BOJHT MPEIOTBPATUTh TAKHUE HAPYIIEHUE MPaB
TPpaXIaH CIeI0BATENSIMY, JO3HABATEIISIMH, TIPOKYPOPAMH.

Takum o6pas3om, rapantupoBanHoe Koncturynwmeit P® mpaBo Ha
HHPOPMALIUIO O XOJIe U Pe3yIbTaTaX YrOJIOBHO-TIPOLECCYaTBHON IEATEIHLHO-
CTH 00ECIeYnBaeT BO3MOKHOCTh AKTUBHOW pealiu3allid YYaCTHHUKAMH YTO-
JIOBHOTO TIpoIlecca MpaBa Ha OOXKAJIOBaHHE MPOLECCYaTbHBIX NEHCTBHN H
pELICHUH, a TaK)Ke NpaBa Ha 3alIuTYy.
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n.I.CAMEJIOB
BaHOBCKMI rOCYAAPCTBEHHBI YHUBEPCUTET

INMPUHYAUTEJBHOE NU3BATUE OBPA3LIOB
JAJIs1 CPABHUTEJIBHOI'O AHAJIN3A

UzbsaTie 00pa3moB I CPaBHUTENHFHOTO aHAH3a SABISETCA Kak
HHBIM MPOIECCYATbHBIM JCHTCTBHEM, TaK U CITIOCOOOM COJICHCTBUS CICIHa-
JIUCTa CJENCTBEHHBIM opraHaMm. Ha ceromHsIHuil eHb OTCYTCTBHUE ypery-
nupoBanus B YIIK mpuHYIUTEIBHOTO U3BATHS 00pPA3IOB IS CPABHUTEIILHO-
rO aHajuu3a IOPOXKAAaeT BOMPOCH], CBA3aHHBIX C €0 OCYIIECTBIECHUEM. Psn
yYeHBIX, B yncie KoTopeix A. B. Cxubunckuit u B. JI. )KOGankoB, cuutarort,
YTO MPOBEJCHHUE MPUHYIUTEIBHOTO U3BATHS 00Pa3IOB IS CPABHUTEIHLHOTO
aHalM3a HEBO3MOXKHO, B BHJY OTCYTCBHUSI IIPaBOBOIO MEXAaHU3MA, PEryjiu-
pyromero ero nposeneHue. Ho taxke cymecTByeT W Touka 3peHus O. A.
YabykuaHu, KOTOPBIH YTBEP)KAACT, YTO B CIIydyac BBIHECCHHS COOTBETCT-
BYIOILIETO TIOCTAHOBJIEHUS CYAOM M OTKa3a JIMIa IepenaTbh oOpasipl A
CPaBHUTEIBHOTO HCCIIEOBaHMA, JAHHOE IIOCTAHOBJICHHE SBISETCH 00s3a-
TeJIbHBIM K HMCIIOJIHEHHUIO, YTO J]AeT BO3MOXKHOCThH MOJYUYUTh COOTBETCTBYIO-
mme o0pasmpl B IPUHYIUTEITFHOM MOPSIKE, 3TOH JK€ TOUKH 3PSHUS MPHILCP-
s)kuBaercs U J.K. Bparep, HO oTMedaeT, YTO JIMUHas HENPUKOCHOBEHHOCTD,
KaK | IpaBa U cBOOOJIBI rpaxkaaHNHa Poccun MOTYT OBITH OTPaHUYEHBI TOJb-
KO B CIyYasiXx, KOTOphIe OMpeeNcHbl (eaepaTbHBIM 3aKOHOM, U ITOITOMY
roBOpUT 0 HeobOxomumoctu BBeaeHus B YIIK PD Hopwmbl, perymupyroeit
MOPSAJIOK W TPOLEAYPY MPUHYIUTENBHOTO H3BATHUS OOpa3IoB JJs CpaBHHU-
TEJIBHOTO UCCIICTOBAHMUS.

OpnHako rIaBHON NMPOOIEMOi Ha CErOAHAITIHUN JIeHb SBISIETCS MPH-
HYJTUTEIbHOE U3BATHE 00pa3IOB IS CPaBHUTEIHHOTO aHAIN3a KacaIOIIIX CsI
Omostornaeckux 00pas3IoB, a UMEHHO MPOAYKTOB YKH3HECATCIHPHOCTH YeII0-
Beka. B 4.2 ¢1.202 VIIK P® 3akperseH 3anper Ha NPUMEHEHHE METOJOB,
OMACHBIX JUIS XU3HU U 370POBbsI YENOBEKA WM YHH)KAIOIIUX €ro YeCTb U
nmoctonHCTBO. OTHAKO B CIIy4ae aKTUBHOT'O CONPOTHUBIICHUS JIUIIA, 00SI3aHHO-
TO TIPEIOCTABUTh 00PAa3Ibl ISl CPABHUTEIHHOT'O MCCIEAOBAHHUS, COTPYAHUKHI
MIPaBOOXPAHUTEIBHBIX OPTAaHOB OYAYT BBIHYKJEHBI C MOMOIIBIO0 (U3UIECKO-
TO BO3JICHCTBUS MOJABUTh COMPOTHUBIICHHUE JIWIIA, YTO MOXKET HECTH Yrpo3y
37I0POBBIO ¥ YHUKECHHSI Y€JIOBEUECKOTO JOCTOMHCTBA, YTO MPSMO HAPYIIAET
noJsioxkenus 4.2 ¢1.202 VIIK PO.

Takum 00pa3oM, MBI IPUXOTUM K TOMY, YTO UMES MPOLECCYAUTEHYIO
BO3MOXKHOCTh peajiu3allii JaHHOTO NEHCTBUS, Mbl HE UMEET MPaKTUYECKOU
BO3MOXKHOCTH JJIsl €€ peau3aluy, 4YTO TOBOPUT O HATMUMU 3aKOHOJATENIbHO-
ro npo0ena B JaHHOK 00JIacTH.
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E. A. CKBOPLIOBA
BaHOBCKMI rOCYAAPCTBEHHBI YHUBEPCUTET

JIOKA3ATEJBCTBA, TIOJYYEHHBIE C HCITIOJb30BAHUEM
CHNENMAJILHBIX 3HAHUI, B POCCUIICKOM YT'OJIOBHOM
MPOLIECCE

Amnanuzupys cr. 74 YIIK PD, MoxHO caenaTb BBIBOJ, YTO 3aKOHO-
JaTtenb MpeaycMaTpuBaeT TaKMe BHUJbI JH0Ka3aTeNIbCTB, MOIYy4YEHHBIE C NPU-
BJICUYCHHEM CBEAYIIUX JIHII, KaK 3aKJII0YCHNE U TIOKAa3aHUs SKCIEpTa, a TaKKe
3aKJII0YCHNE U TIOKa3aHus crnenuanucTta. OfHaKo, MpakTHKA MTOKa3bIBaeT, YTO
HanOosee BOCTpeOOBaHHBIM M3 HUX IIPH NPOU3BOJICTBE MO YTOJIOBHBIM JiellaM
ABJISIETCS 3aKITIOUCHNE SKCIIEpTa.

Crneumduka TaHHBIX JIOKA3aTEIbCTB CBs3aHA C IPOLECCYaTbHBIM
CTaTyCOM JIMI], 3HAHUS KOTOPBIX HUCIIOJIB3YIOTCS IS TTOJTyISHUS JOKa3aTeNb-
cTBeHHOI MH(MopManuu. [IpaBoBas perimamMeHTanus UX craTyca 3aBHCHT OT
TOTO, C KaKoil LEeNbI0 OHHM TPHBIEKAIOTCS K YY4acTHIO B geine. Tak, skcmept
MPUBJICKACTCS ISl TIPOBEJCHUS CaMOCTOSATENILHOTO HCCIIEOBaHMS, HAIPaB-
JICHHOTO Ha BBISBJICHUE MHPOPMAIIMHU C TOMOIIBIO CIIENHANbHbIX 3HaHUH. Ha
OCHOBAHHUU TOJIyYEHHBIX B XOJI€ HET0 JaHHBIX Ma€TCs 3KCIEPTHOE 3aKIIoUe-
HHe. B oyinume oT sKcmepra, CIeNHanucT He MPOBOAUT HuccienoBanus. [lo-
MHMO CaMOCTOSITEIEHOTO YYacTHsl B YTOJIOBHOM IIpoliecce, MOCIeIHUH Mo-
JKEeT MPHUBJIEKATHCS IS OKa3aHUS COACHCTBUS NPHU MOTYYSHUH APYTHX BUIOB
JoKa3aTenbeTB. Ero mpuBiedeHHe 3aBHCUT OT YCMOTPEHHMS JIMI, BEAYIINX
nporece, B TO BpeMsl KaKk ydacTHe SKCIepTa M MPOU3BOJICTBO IKCIIEPTU3HI B
HEKOTOPBIX CIy4asiX, YCTAHOBJIEHHBIX 3akoHojateneM B cT.196 VIIK PO,
ABJISIETCS 00SI3aTEIBbHBIM.

Uro kacaeTrcst IOKa3aHUH 3KcIepTa, TO OHU HOCAT NPOU3BOHBIN Xa-
paKTep OT JAHHOTO MM 3aKJIFOUEHHS U MOTYT OBITh COOOIIEHBI Ha JOIpoce B
HEeNIX pa3bsCHEHHA WiN yrouHeHus nocnenuero (ct. 80 YIIK P®). B otnu-
Yhe OT MOKa3aHUH JKCIepTa, MOKa3aHHs CIIEI[HAJIIICTa MOTYT BBICTYIIATh HE
TOJBKO KaK Pa3bsICHEHHUS MHEHHS CIEIHAINCTa, HO U B KaYECTBE CBEICHUH,
COOOIIEHHBIX UM Ha JOmIpoce, 00 00CTOSTENbCTBAX, TPEOYIOMMX CIIeIHab-
HBIX IIO3HAHUM.
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A. M. CJIAHOBA
BaHOBCKMI rOCYAAPCTBEHHBI YHUBEPCUTET

K BOITPOCY O MMOHATHUM PEABUJIMTAIIAA B POCCUIICKOM
YI'OJIOBHOM IMPOLECCE

Ha cerogusmHuii [eHb B TEOPUHM U HA MPAKTUKE BCTpeda-
eTcsl HeMaJlo NMPOOJIEMHBIX BOIIPOCOB, KaCalOMIMXCS MHCTUTYTa peabuimuTa-
nuu. Beicka3bIBatoTCsl pasHble, MOPOH KapAUHAJIBHO NPOTUBOIOJIOKHBIE,
CYXKJICHHUS TI0 MIOBOJIy PEaOMIMTAIMU KaK YrOJOBHO-TIPOLECCYAIBHOTO TOHS-
tust. BepHo, ormeuaer E. B. BeperennukoBa, 4to B 000O0IIEHHOM BHUIE
B3IUISIBI HA TIOHSATHE PEaOWIIMTALUMKM MPEACTABJICHBI B JIBYX acleKTaX: BO-
MEPBBIX, PEAOMINTANS KaK TIOHATHE, CBA3aHHOE C OINIPAaBAATEIbHBIM IIPHUIO-
BOPOM Cy/la MM IIOCTAaHOBJICHUEM CIIEOBATENs, OpraHa J03HaHHs, JO3HABA-
TEJsl O MPEKPAICHUH YTOJIOBHOTO JieJia BBUAY OTCYTCTBHSI COOBITHS IIPECTY-
IUIEHUS], COCTAaBa MPECTYIICHHS, HENPUYACTHOCTH JIUIA K COBEPUICHUIO ITpe-
CTYIUICHUS; BO-BTOPBIX, peaOWINTaIMsI KaK BOCCTAHOBJICHHE HMYIIECCTBEH-
HBIX U UHBIX IPaB TPaKJaHNHA, B TOM YHCIIE YECTH U JOCTOMHCTBA.

Crnenyer pasrpaHHYMBaTh IOHATHSA « peabWINTalUA» H
«IpaBo Ha peabunuraiuioy. Peabunuranus - 3To oHA U3 rapaHTUH, 3aKpeTl-
JIeHHas B HOpPMax NpaBa, JJIs JIMI, HE3aKOHHO MOJBEPTHYTHIX YTOJOBHOM
penpeccun.OnHu uccnenosareny, Hanpumep, H. B. Mnnapuonosa, paznuya-
10T JIBa MOHATHS: TIPaBO Ha peaOMIIMTAIMIO M NPABO Ha BO3MELICHHE Bpeja.
Hpyrue, manpumep, K. b. KarmnHoBckuii, B MoHsTHE MpaBa Ha peaOwinTa-
LU0 BKJIIOYAIOT IPaBO Ha BO3MEILEHNE UMYILECTBEHHOIO Bpela, MOPAIIbHO-
TO BpeJa, a TAK)KE MOIHOE BOCCTAHOBICHHE B IpaBaX: TPYAOBBIX, NEHCHOH-
HBIX, CeMeMHBIX U T.I. [loanmepkuBaeM MO3MLMIO MOCIENHUX, MOCKOJIBKY
Koncrurynust PO npoosriamiasi 4eiaoBeka, €ro mnpasa u cBOOOJBI BbICIIEH
LIEHHOCTHIO, a IPU3HAHNE, COOIII0/ICHHE U 3aIIUTY PaB U CBOOO/ YeIOBEKa 1
TrpakIaHWHA - O00S3aHHOCTBIO TrocyaapcTBa (CT. 2), TapaHTHUPYET KaXIOMY
MPaBO Ha BO3MEIICHHE TOCYIapCTBOM BpeZa, NMPHIYMHEHHOTO HE3aKOHHBIMHU
JercTBuAME (W 6e3/1eficTBHeM) OPTaHOB TOCYIapCTBEHHON BIIACTH HIIH MX
JTIOJDKHOCTHBIX Jinll (CT. 53).
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10. B. LIATOBA
BaHOBCKMI rOCYAAPCTBEHHBI YHUBEPCUTET

CAMOOTI'OBOP: TIPUYHHBI 1 CIIOCOBBI BBISIBJIEHU A

B nanHO# cTaThe CTaBUTCS 33ha4da paCCMOTPETh Ba)KHBIE U JHUCKYC-
CHOHHBIE BOIIPOCHI, Kacaroluecs: MIPUYNH U CIOCOOOB BBISBICHUS CaMOOTr0-
Bopa. B Hacrosmiee BpeMsi TEPMUH «CaMOOTOBOP» BCE Halle ynoTpedsieTcs
Ha mpaktuke. OH IpeacTaBisieT coOOM 4acToe SIBIEHHE, PaclpOCTPaHSIO-
nieecsl He TOJIbKO B HallM JHU. Elne B ApeBHUE BpeMeEHA JIOJU MOIVIU IIPU-
3HaTh 32 COOOH BHHY B T€X NPECTYMJICHUAX, KOTOPbIE OHU HE COBEPIIAIH.
[TpuunHa Morna ObITH CaMOW pa3HOW: 4TOOBI HE HaKa3ajld MaTh, JKEHY, pe-
Oenka, oTna u Ap. B peanpHON XM3HM MX TaK K€ COXPAaHHIIOCH BEIHKOE
MHOXECTBO. B nHTepaType BBICKa3BIBAIOTCS Pa3HbIE TOUKH 3PEHHS], OTHOCH-
TENBHO JAaHHOTO TepMHHA. OJHHM aBTOPBI OTHOCAT €0 K 3aBEAOMO JIOKHBIM
MOKa3aHMsIM, APYTHE CUUTAIOT €0 KaK OJHUM U3 BHJOB MOKa3aHUH, a IMEH-
HO: MPU3HAHUE BUHBL. [l BBISBIECHHS CaMOOTOBOpA BajKHO 3HATh €T0 MOTH-
Baluio. Tak ke Ha MPaKTHKE HUCIONB3YIOTCS pa3IHYHbIE TAKTHUECKUE MpHE-
MBI HU300MMYEeHHs caMooroBopa. WX NpUHATO [AeNWTh Ha 3 TPYHIBL:
1. TakTHuecKue MpHUEeMBbl AMOIMOHAIBHOTO BO3ACHCTBHU. B maHHOM ciydae
cleZioBaTeNb MBITaeTCs yOeIUTh MOJ03PEBAEMOr0 MM OOBHHIEMOTO B TOM,
YTO OH 3aHAJ HEMPaBWIbHYIO MO3UIMI0. 2. TakTHyeckue ImpueMbl JIoTHYe-
CKOrO BO3JeiCTBUS. [laHHBII [IpUEM NPOSIBIAETCS B JEMOHCTPALMU TOTO, YTO
MOKa3aHMsl HE COOTBETCTBYIOT ACHCTBUTENBHOCTH. 3. TakTmueckue KoMOu-
Hanuu. B naHHOM ciydae co3maeTcs cuUTyalys, KOTOpas paccuuTaHa Ha He-
MPaBIIBHYIO OLEHKY €€ JIONPAIINBacMbIM, YTO MPHUBOJUT K €ro M300mmde-
Huo. CroJja MOXKET OTHOCUTBHCS: HEOKUIaHHAs IIOCTAHOBKA BOIPOCA, MPeb-
SIBJICHUE JOKAa3aTEeJIbCTB U TaK HAa3bIBAEMOE «IOIYLICHHUE JIETEHABD» — 3TO
KOT/1a JINIY AaeTcs BO3MOXKHOCTD M3JI0XKUTH CBOIO HCTOPHUIO 0€3 BMEIIaTeNb-
CTBa CO CTOPOHBI ciefioBarensd. TakuM oOpa3oM, BBIIBICHHE M IPENOTBpa-
HICHUE MPOLECCYANIbHBIX IMOCIEACTBHI  CaMOOTOBOPA SIBJIAETCS OJHOW M3
3a/1a4 IPOLECCYaNbHON NEATENBHOCTH OPraHOB NPEABAPUTENBHOIO paccie-
JIOBaHUsL.
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0. P. LIHYPUHA
BaHOBCKMI rOCYAAPCTBEHHBI YHUBEPCUTET

MPOIECCYAJBHBINA CTATYC JIMIA, 3AKJTIOUUBIIETO
JOCYJEBHOE COI'TAIEHHE O COTPYJHUYECTBE

VYToN0BHOE /€70 B OTHOIIECHUH JIMIA, 3aKIIOYUBILETO J0CyneOHOe
COIJIAIIEHUE O COTPYIHUUYECTBE, KaK MIPABUIIO, MOAJEKUT BBIACICHUIO B OT-
JlelIbHOE TPOU3BOACTBO B COOTBETCTBUU C M.4 4.l ct. 154 VIIK P®. Takum
00pa3oM, Ha MpaKTHKE MOSIBIIAETCS OCHOBHOE YTOJIOBHOE JIENI0, IO KOTOPOMY
MPUBJIEKAETCA K YTOJOBHOI OTBETCTBEHHOCTH YacTh COYYAaCTHHKOB IPECTY-
IUICHUS, U YTOJIOBHOE /€J0, BBICICHHOE M3 OCHOBHOTO B OTHOLICHHMH OT-
JIENIFHOTO COYYAaCTHHKA MPECTYIUICHUS, 3aKIIOYHMBIIETO TOCYACOHOE coTia-
LIEHHE O COTPYAHUUYECTBE. B CBSA3M C 3TUM BO3HHUKAET BOIIPOC O TOM, B KAKOM
MPaBOBOM CTaTyce JOKHO OBITH JOMPOIICHO JIUIO IO OCHOBHOMY YTOJIOB-
HOMY JIeNly NOCJIE€ TOTO, KaK YTOJIOBHOE JEJI0 B OTHOLIEHUH HETO CaMOro BbI-
JIEJIEHO B OTJIEJbHOE MpOU3BOACTBO. Kpome Toro, HeonpeaeneHHOCTh €ro
MIPOLIECCYaNIbHOTO CTaTyca IMOABEPracT COMHEHHUIO JIETUTUMHOCTh JaHHBIX
UM TIOKa3aHHH, a CTaJI0 OBITh, U X JIOIYCTHMOCTb.

B nactosimee Bpems VYIIK P® ne maer oTBeTa Ha 3TOT Bompoc. B
HAYYHOI JOKTpHHE MpeJiaraeTcsi ONpeaeiTh IPaBOBOE MOJIOKEHHE TaKOTO
JIMIa KaK CBUAETENS CO CIEIHaJIbHBIM CTaTycoM, HO 0e3 MpeaymnpexaeHus
00 yroJIOBHOM OTBETCTBEHHOCTH 3a Jady 3aBEAOMO JIOXKHBIX IMOKa3aHHH.
Taroke BcTpedaeTcs MO3UIHS O MPU3HAHUH TaKOTO YYACTHUKA OOBHHSEMBIM,
3aKIIIOYMBIINM JOCYIeOHOE COTJAlICHHE O COTPYIOHHYEeCTBE. B mpakThke
3apyOeKHBIX CTpaH, HaIpuUMep, B VTamum, Takol cOyJ4aCTHHK UMEET CTaTyC
CBUJETENS, HO B Cllydyae, €ClM NPUIOBOP CYla, BHIHECEHHBIA B OTHOLICHUU
HEro, He BCTYNUI B 3aKOHHYIO CHUILY, €My HE pa3bsCHAETCS] €r0 OTBETCTBEH-
HocTh. B IIBeliapuu Takoro coyyacTHHKA JONPALIMBAIOT B KaUeCTBE OCBE-
JIOMJIEHHOTO JIULa.

Ha mam B3risin, mpormeccyaidbHBI CTaTyc JIMIA, B CIy4ae MpHBIIe-
YEeHHMS €TO0 U Jauy MOKa3aHUi B Cy1eOHOM pa30omuparenbcTBE IO OCHOBHOMY
YTOJIOBHOMY JienTy, HeoOxoaumo 3akpenuTh B riaBe 7 YIIK P®. MmeHoBaTh
€ro 0CoOBIM CBHIETENEM U MPEIYyNpekIaTh 00 YTOJIOBHON OTBETCTBEHHOCTH
3a J1auy 3aBEJOMO JIOXKHBIX IIOKa3aHUHI TOJIBKO B TOM CIIy4dae, €CJIU JIULO YXKe
OCYXJIEHO 1O BBIIEJIEHHOMY B OTHOLIEHHUHU HEro eIy, a IPUrOBOP BCTYIHI B
CUILY.
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Cekuus
AKTYAJIbHBIE ITPOBJIEMbBI COI[THAJIBHOI'O I'OCY/JAPCTBA

A. A. AJIEKCEEBA
BaHOBCKUI rOCYAAPCTBEHHBI YHUBEPCUTET

OCOBEHHOCTHU I'OCYJAPCTBEHHOM MOJUTHKH
B OTHOHIEHUU CTPAXOBBIX B3BHOCOB HA OBA3ATEJIBHOE
NEHCUOHHOE CTPAXOBAHUE HA ITIPUMEPE BAHKPOTHOM
IMPAKTHUKH

Ha ceropHslHuil 1€Hb OJHUM M3 IIyTEH 3aILUTBI OT HETATUBHBIX I10-
CJICZICTBHH YTpaThl JOXO/A B CBS3M C JOCTHKEHHEM IIEHCHOHHOTO BO3pacTa
ABJSIETCS NPEAYCMOTPEHHBIN EHCTBYIOIINM 3aKOHOAATENLCTBOM Poccuii-
ckoif denepanuy MEXaHU3M HAYUCICHUS M YIUIATHl CTPAXOBBIX B3HOCOB HA
o0s3aTensHOE TeHCHOHHOE cTpaxoBanue. Jlo 01 suBaps 2017 rona mpaBoBoe
PETYIMpOBaHNE OTHOIICHHUH, CBSI3aHHBIX C MX MCYUCICHUEM M YIIaTOH OCy-
niecTBIsIOCh Ha ocHoBaHuM denepanbHoro 3akoHa ot 24.07.2009 Ne212-
@3. C 1 suBaps 2017 roga cTpaxoBblie B3HOCH TPHOOPENTH CTaTYC HAJIOTOBBIX
TUIATEXKEN.

B cootBercTBUE co cT. 2 ®3 PP ot 26.10.2002 roma Ne 127-03 «O
HECOCTOSTENFHOCTH (OaHKPOTCTBE)» CTPAaXOBble B3HOCHI OTHOCATCS K YHCITY
00s3aTeNbHBIX IUIaTEeXKeH, KOTopble Ha OCHOBaHMM cT. 134 3akoHa o OaH-
KPOTCTBE 1O 00IIeMy IpaBUITy OTHOCATCS K deTBEpToi (a ¢ 29.09.2015 roma
- K IATOH) oYepely TeKYIIMX IUIaTeKeH M TpeTbell odepeay peecTpPOBBIX
(MoparopHBIX) TpeboBaHuil. O0 oTHeceHHH cTpaxoBbIX B3HOCOB Ha OIIC k
4yeTBEPTOHN ouepenn TEeKyIIMX IaTexxed ropopui takxke u [lneaym BAC PO
B 1. 41 mocrtanosieHus ot 23.07.2009 roga Ne 60, a Taxxke B a03. 3 m. 41.1
noctaHoBjeHusa ot 06.06.2014 roga Ne 37.

IToctanosnenuem Ilnenyma BC P® ot 20 ngexabps 2016 roga Ne 59
a03. 3 m. 41.1 mocranosnenust [Tneayma BAC P® Ne 59 6pu1 nckimouén. 12
utons 2017 rona Ilpesuauym BC PO yrBepann O630p cyneOHON TMpaKTHKH
Ne3 3a 2017 ron, rne BepxoBHsriit cyn P® otaéc ctpaxoBsie B3HOCH Ha OIIC
KO BTOpOI 0uepeay TEKYIIUX U PEECTPOBBIX IUIATEKEM.

YKkazaHHOE pelIeHHE BBI3BIBAJIO IIMPOKHHA PE30HAHC W aKTHUBHBIE 00-
CyXJIeHUsl, TOCKOJIBbKY BepXOBHBIII cyl HE pa3pelIu Bopoca 0 TOM, C KaKo-
rO MOMEHTa OY/IyT pacrpocTpaHsITHECSI HOBOBBeIEHUs. HekoTopble NpakTHKN
Ha3bIBAIOT ATO 4UCTO nonutudeckuM pemenueM. PHC Poccun Bocnpussiia
9TO Kak croco0 B3BICKAHUS 3aJI0JDKEHHOCTH MO YIUIATE CTPaXOBBIX B3HOCOB
Ha OIIC, copmupoBaBiueiics 10 BBeICHHsI U3MEHEHUI B NPaKTUKY NpUMe-
HeHus cT. 134 3akoHa 0 OAHKPOTCTBE, YTO MPSIMO MPOTUBOPEUYMT OOLIEIpa-
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BOBOMY IPHHIIMITY «3aKOH OOpaTHOH cuibsl He mmeeT». CBOE pasperieHue
OIIMCaHHAsl CUTYaIs HAWAET B MPAaBONPHUMEHUTEIBHON IPAKTHKE.

K. O. AXBEP/ISIH
BaHOBCKUI rOCYAAPCTBEHHBI YHUBEPCUTET

YCJIOBUSA U ITOPAJOK BOSMEIIEHUS BPEJIA JIMIIAM,
HOABEPTIINMCSA TEPPOPUCTHYECKHUM AKTAM

B camom o01iem BHJE K yCIOBUSIM BO3MELICHUs yiepba, Bpeaa Ju-
11aM, TOJBEPIIIUMCS TePPOPUCTHUECKUM aKTaM OTHOCATCA: 1) mociencTsue,
BBIp@)XKEHHOE B NPUYMHEHUHU yliepOa, B TOM UYHCIE U MOPAIBHOTO BpEAa,
JMIy, TIOABEPTIIEMYCsl TEPPOPUCTHIECKUM aKTaM; 2) IPOTHBOIPABHOE -
HHUE TIPUYMHUTENS BpeNa, a UMEHHO COBEPUICHHE MM TEPPOPUCTUIECKOTO
aKTa; 3) MPUYMHHAS CBS3b MEXIy NPOTHBONPABHBIM JIECIHHEM M BPEIOM,
MPUYUHEHHBIM )XE€PTBE Teppopu3Ma; 4) BUHA MPUYNHUTEIS Bpea.

3akoHogarenscTBO Poccuiickoil ®Peaepanuu npeaycMaTpUBaeT BO3-
MeIeHne ymepoa JUmaM, IIOCTPaIaBIInM OT TEPPOPUCTHUCCKUX aKTOB, Iy-
TEM BBIJICJICHUS OOPKETHBIX aCCUTHOBAHUIN U3 pe3epBHOrO (hoHma it KOM-
MIEHCAIIMOHHBIX BBIILIAT, KOTOPOE OCYIIECTBISETCS HAa OCHOBAaHWUHW PEIICHUS
ITpaButensctBa Poccuiickoit ®eneparmu, Torna kak 0OS3aHHOCTH IO BO3-
MEIICHUIO Bpe/a, BKIIOYasi MOPalIbHBIN Bped, BO3JIAaraeTcsl Ha CaMoTo MpH-
YUHUTENS BpEAa, ero OJNU3KUX POJCTBEHHUKOB, POJCTBEHHHUKOB, OJIM3KHX
ym. Koro ke mpuBiekaTh K OTBETCTBEHHOCTH 33 IPUYHHEHHE Bpela B CIY-
yae, ecli OJIN3KHE POJCTBCHHUKH, POJICTBCHHUKH, OJIM3KHE JIUIA HE UMEIOT
OTHOIIICHHS K COBEPIICHHOMY TPECTYIUICHHUIO, a CaM IPUIUHHUTEIb Bpena He
croco0eH BO3MECTUTh YKa3aHHBIN Bpea?

BpIcka3bIBalOTCST MHEHHS O HEOOXOJMMOCTH BO3JIOXKEHUsI 0OS3aHHO-
CTH 1O BO3MEIIEHHUIO BpeJa, B TOM YHCIE MOPaIbHOIO, Ha rocyaapcrso. B
YaCTHOCTH, TNpejaraercs cozganne I 'apantuitHoro denepanbHoro GoHAa u
ero mojpaszeneHuil B cyobekTax Poccuiickoii @eneparium.

Crnemyer OTMETHTb, YTO 3aKOHOJATEIHCTBO HE ONpEAENsieT KOHKPET-
HBIX [IPaBWJI OIIPENIEICHHS pa3Mepa KOMIIEHCAIMOHHOM BBIILIAThI B CUET BO3-
MeIIeHHsI Bpeaa, a yCTaHABJIMBACT JINIIb HEOOXOUMOCTh y4yeTa TpeOoBaHui
Pa3yMHOCTH U CIIPaBEJINBOCTH.

Taxum 06pa30M, HWHCTUTYT BO3MCLICHHUS BpE€aa U ymep6a JIMagaMm, I10-
CTpaaBIIUM B pPE3YJIbTATC TCPPOPUCTUUCCKUX AKTOB, ABISACTCSA OTHOCUTCIIb-
HO HOBBIM B OTCUCCTBCHHOM 3aKOHOJAATCIILCTBE, HYKAACTCS B COBCPILICHCTBE,
IMOCKOJIbKY HC MO3BOJIACT B IOJIHOM MEpEC 3allIUTUTD I'paKAaH OT TaKOT0 poaa
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MPECTYNHBIX MOCSATATEIbCTB, a TAK)KE OOECHEUNTh KaKAOH XEpTBE Teppo-
pH3Ma CIIpaBeIIIMBOE BO3MEIIEHHE BPEIa.

A.P. BEPATVHA
BaHOBCKMI rOCYAAPCTBEHHBI YHUBEPCUTET

K BOIMPOCY O JOCTYITHOCTHU U ONTUMHU3ALIMU
MEJUIIAHCKOM MOMOIIMU 1151 CEJIbCKUX KUTEJEN
B POCCUIICKOM ®EJIEPALIUU

B nacrosiiee Bpems B PD cyiecTByeT HEOOXOIUMOCTh 00CCIICUCHUS
1 CcOONMIONIEHUs] MPUHIUIA JOCTYMMHOCTH MEIUIIMHCKOW TOMOIIM IJIsi BCEX
KaTeropuil rpax/iad, BHE 3aBUCHUMOCTU OT MECTa UX MPOKUBAHUS, B CBSI3U C
STHM TIPOOIIeMa TTOBBIIICHUS JOCTYITHOCTH METUIIMHCKOHN TIOMOIITH IS CEIIh-
CKOT'O HaceJIeHUs SIBJISIETCS BECbMa aKTyalbHOM.

Kak Ob1mo oTMeueHO Ha 3acenaHuH mpe3unuyma ['occoBeTa O MOBBHI-
IICHHHU TOCTYITHOCTH M KadecTBa MEIUIIMHCKOHN IOMOIIH B PEeTHOHaX, o0ec-
MEYEeHHE NOCTYNHOCTU MEAULMHCKOW MOMOILIM SIBJISIETCS OJHOM U3 MPHOpU-
TETHBIX 3a/1a4 TOCYIapcTBa. [ 1aBbl peruoHOB, MPO(UIEHEIE BEIOMCTBA 005-
3aHBl COCPEIOTOUYHNTh CBOE BHHMAHHME Ha YKa3aHHOW mpoOieme, MyTeM CO3-
JIaHUSI TIEPEABUKHBIX IIEHTPOB 3/10POBbS, Pa3BUTHS CAHUTAPHON aBHAIlMU B
TPYAHOJIOCTYITHBIX pailOHaXx MECTHOCTH, BHEIPEHHS JUCTAHIIMOHHBIX (Hopm
MEJIMIUHCKON TOMOIIH.

[TpoGneMbl cenbcKOTo 37paBOOXPAHEHHsI TECHO CBSI3aHBI C PeabHbI-
MU TPYAHOCTSIMH KU3HU B YCJIOBHSIX CEJILCKOM MECTHOCTH, B TOM UYHCJE OT-
JTAICHHOCTBIO OT OOJACTHOTO W PalfOHHOTO IEHTPOB, HEJOCTATOYHO Pa3BU-
TOW TpaHCTIIOPTHOU MH(PACTPYKTYpOH, HU3KUM MaTEPHATBHO-TEXHHICCKIM
obecrieyeHHEM METUIIMHCKAX YUPEXKICHUH W YPOBHEM IOXOJOB JKHUTEICH
CEJIbCKOW MECTHOCTH. YKa3aHHBIC MPOOJIEMBI IENA0T HEMpHBICKATCIHLHON
padoTy AJIsT MOJIOJBIX CIIEIUATUCTOB U CO3/IAI0T OCTPHIN AePUIIUT METUIIIH-
CKOTO TIepcoHalia B 00J1aCTH CEBCKOTO 3IPaBOOXPaHEHUSI.

B cBsi3u ¢ 3THM HEoOXoauMa JeTanbHas MpopadoTKa M OCYIIECTRIIe-
HH€ MEPONPUATHI 1O ONTUMHU3ALMNKA OKa3aHUS MEIULIUHCKON MOMOIIU CEllb-
CKOMY HaCeJIeHHIO CyOBhEKTOB HaIllel CTpaHbl, KOTOPHIE IO HACTOSIIEE Bpe-
Ms, B OOJILIITMHCTBE CJIy9aeB JUIICHBI JIaXe MEPBUYHON MEIUIIUHCKOHN IMO-
MOIIH, TOCKOJIbKY BCE€ OCHOBHBIE MEAUIIMHCKHE PECYPCHI JI0 CUX TIOp CKOH-
LEHTPUPOBaHbI B Topojax. Peanuzanus HaHHBIX MEpONPHUSATUH IMO3BOJIUT
MOBBICUTH YPOBEHb JOCTYMHOCTH MEAULIMHCKON MOMOILIY AJISl dKUTENEH Celb-
CKOM MECTHOCTH, YTO, B CBOIO OUYE€PE]lb, TO3BOJUT U3MEHUTH HE TOJBKO Kaue-
CTBO KM3HM HaceJICHUS U CHATHh COLMAJIBHYIO HalpsHKEHHOCTb, HEIOBEpUE
rpaxaaH K pabOTHHKAM MEIUIIMHCKOHN cephbl U TOCYJapCTBY B I[EJIIOM, HO U
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B JanmbHEHmeM OyJeT akTHBHO CIIOCOOCTBOBATH MOBBIIICHUIO YPOBHS 3/10pO-
BbS1 HACETICHUSL.

J. B. BOJIINHA
BaHOBCKMI rOCYAAPCTBEHHBIA YHUBEPCUTET

K BOIIPOCY O HAPYIIEHUU COLIUAJILHO-
OBECNEYUTEJBLHBIX ITPAB I'PAYKIAH U UX CYJEBHOI
3AIUTE (HA IPUMEPE HUBAHOBCKOI1 OBJIACTH)

MexIyHapOJAHBIM ¥ HallMOHAIBHBIM 3aKOHOJATENLCTBOM TIpey-
CMOTPEHBI  pa3ju4yHbie  (OPMBI  3alIUTHI  HAPYIICHHBIX  COIHAIBHO-
00eCTIeYnTeNbHBIX MPaB, IOMYCTUMBI HE TOJNBKO WHAWBUAYAlbHBIC, HO U
KOJUICKTHBHBIE (DOPMBI 3alIUTHI, HAIIpUMEP, BO3MOXKHO YJacTHe B cCOOpaHH-
X, MUTHHTaX U T.II. HecMoTps Ha 370, cyneOHas 3amnTa MpoJoJDKaeT OcTa-
BaThCSI OCHOBHOM (hOpMOH 3amuThl IpaB rpaxaaH. [loxaraem, aTo Hanboee
TIOJTHOE TIpeJICTaBICHNE 00 UMEIOIINXCS Ha TeppuTopun MIBaHOBCKON 0bmac-
TH HapYIICHUSIX COMUAIBEHO-00ECTICYNTEIbHBIX MPaB TPaKAaH, MOXKHO ITOITY-
YUTh [IPU aHATIN3E CYJIeOHON TPAKTUKH.

Tak, IMEIOT MECTO Cily4au, KOorja rpaxaaHe U3 yucia JeTeil-CUpOT U
JIeTel, ocTaBIINXCs 0e3 MOMeYeHUs POAUTeNeH, JINI U3 Yuciia eTel CUpOT U
JieTel, ocTaBIInXCcA 0e3 MOoIMe4YeHus] poAnuTeNel, 0OpamaTcs ¢ 3asgBICHISIMU
0 TIPEAOCTABICHWU UM KUJIOTO MOMEIICHUS BO BHEOYEPEIHOM IOpSAKE B
pamkax @enepanpHOTO 3aK0HA OT 21 mekadps 1996 r. Ne 159-D3 «O gomnon-
HUTEJIbHBIX TapaHTHUSAX MO COLUMAIbHOM 3aluTe AETEH-CUPOT U JeTeH, oc-
TaBIIUXCS O€3 TOMEYCHUsT POJUTENCH», OJJHAKO MOIyJaroT 0TKa3. Jlo Hexas-
HET0 BPEMEHH CYAbU PalOHHBIX CYIOB OOJIACTH OTKa3bIBAIH B YIOBJIECTBOPE-
HUM UCKOBBIX TpeOOBaHMIA JNaHHBIX JHMl. [Ipu paccMOTpeHUH MOJOOHBIX JeI
B aNeJUIIIOHHOM MOPSAKE, CyAbH MIBaHOBCKOTO OOJIACTHOTO CyJia OCTaBJIS-
JM TaHHBIE pemieHus Oe3 m3MeHeHus. Bmecte ¢ Tem, B HacTosImee Bpems
MPaKTHUKa IO JaHHON KaTeTOpWH JeT MEHSETCS B CBA3M C IO3UIHEH, M3JI0-
xeHHoi BepxoBabiM Cyznom Poccuiickoit @eneparum.

Taxxe B MpaKTHUKE CYIOB OOJACTH MMEIOTCS Jiesia TI0 MCKaM O Hapy-
IICHUH TMPaB TpakJaH Ha 00eCTeYeHNE JKU3HEHHO HEOOXOAMMBIMH JIEKAPCT-
BEHHBIMH TIpemapaTamMu, 0O HapyIIeHUH TpaB Ha MEHCHOHHOE O0eCTieueHue U
Jp. B HEKOTOPHIX CiTydyasX yCMaTpHBaeTCs HEYCTOWYHBOCTh CYACOHOM Mpak-
THUKH, HapyLIEHUsI CO CTOPOHBI OPTaHOB, YIOJIHOMOUYEHHBIX HA pealu3allio
TEX WM WHBIX COIMAJIbHO-00CCIICUUTENLHBIX MpPaB rpaxciaH. be3ycloBHO,
Uit HanOoinee 3()(EKTUBHOW 3alIUTHl COLMAIBLHO-00CCIICUUTEIBHBIX MPaB
rpaxIaH OJDKHA OBITh MPOAHAIM3UPOBAHA MAKCHMAIBHO BO3MOJXKHASI COBO-
KYITHOCTb MPUYKH, IPUBOASILAS K UX HAPYILIEHUIO.
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O. I. BOPOHBKO
BaHOBCKMI rOCYAAPCTBEHHBI YHUBEPCUTET

K BOITPOCY O COBEPIIEHCTBOBAHHMH YI'OJIOBHO-
IMPABOBBIX CPEACTB OBECIIEYEHUSA HAJJIEKAIINETI'O
BOCIIMTAHUSI HECOBEPIIEHHOJIETHHUX (HA IIPUMEPE
CTATBH 156 YK P®D)

OpxHUM U3 NPUOPUTETHBIX HampaBlieHHH pa3BuTus Poccuu kax ge-
MOKPATHYECKOT'0 M COLMAIIBHOTO TOCYAApCTBa SABJISAETCS OXpaHa MpaB CEMbU
U geTeil. B 1ensax coBepIeHCTBOBAHUS TOCYJAPCTBCHHOM MONUTHKY B cdepe
3aIuThl AeTcTBa, [Ipesuaent P nocranosun o0baButh 2018-2027 rr. B PO
Hecstunernem nerctsa. [laHHas mporpaMMa HamesIeHa, B TOM 4Hcie, Ha CO-
BEPIICHCTBOBAHUE psiia 3aKOHOJATENBHBIX IOJOXEeHUH. Ha Hamr B3rimin,
3aCITy’KUBAIOT BHUMAHUS OT/AENBHBIC NMPEJIOKCHHUS 10 BHECCHUIO M3MEHE-
Huit B rmaBy 20 YK P®, xotopsie 6yayT crmocoOCTBOBAaTh MOBHIMICHHIO 3 (-
(heKTHBHOCTH 3AIIUTHI IETEH OT MOCATATENBCTB HA UX (PU3HUUECKOE, IICHXHIYE-
CKO€, TyXOBHOE M HPAaBCTBEHHOE PAa3BUTHE B IIEPBYI0 OUEPEAb CO CTOPOHEI
poauTenen.

Cembs BrusieT Ha BocnuTaHue pebeHka. Ho He Bcerma mpumep, Ko-
TOPBIA MOJAIOT POJUTENH JETSIM, IPUEMIIEM JUIS MOAPaKaHUSI — >KECTOKOE
oOparieHre, HacuiIue B ceMbe U T. . OZHUM U3 MEXaHU3MOB YPEryJIHpOoBa-
HUS TaHHON IpoOJeMbl BRICTYIIAeT HaKa3aHUE 3a HEHCIIOJHEHHE O0S3aHHO-
CTEH MO0 BOCIHUTAHUIO HECOBEPUIEHHOJIETHETO, YCTaHOBJIEHHOE B cT. 156 YK
PO.

B. P. KyBuxos u E. B. Cuisuenko npeanaratot auddepeHunpoBaTh
OTBETCTBEHHOCTh 32 HEHCIIOJHEHHE OOSI3aHHOCTEH 10 BOCIUTAHHIO HECO-
BEpILICHHOJIETHETO. [I0 MHEHHIO y4eHBIX, OCHOBHOM COCTaB MpPECTYIICHUS,
COEIMHEHHBIH C )KECTOKUM OOpallleHHeM, MOXKET BKJIIOYATh HE TOJIBKO MCH-
XHYECKOe HACHIINE, TOOOH, MHBIE HEIOIMYCTHMbIE CIOCOOBI BOCTIMTaHUSL, HO U
MOCJIECTBHS B BHUJIE JIETKOTO Bpea 3740poBbI0. McTa3aHne HECOBEpIIEHHO-
JIETHETO W TNPUIMHEHHBIH €ro 3I0pOBBIO BPEH CPEIHEH TSKECTH TOJDKHBI
OTATYaTh OTBETCTBEHHOCTh W Haka3bIBaThCs dacThio 2 cT. 156 YK PO®. Io-
CIIEZICTBHS B BHJIE TSDKKOTO Bpelia 37I0POBBIO JOJDKHBI OBITH 3aKpPEIUICHBI B .
3 cr. 156 YK P® B xauecTBe 0c060 KBaMH(UITMPYIOMETO IprU3Haka. JlanHoe
Npe/IoKEHHNE MTPEACTABIISETCS BIIOJHE LEecO00pasHbIM, T. K. IIpaBOIpUMeE-
HUTEIbHAs MPAKTUKA CBUAETENBCTBYET O TOM, UYTO HEPEIKO JeICTBUS BU-
HOBHBIX B HEHCIIOJIHEHUHM OOS3aHHOCTEH IO BOCIIUTAHUIO HECOBEPLICHHO-
JIETHUX KBAIU(HULIUPYIOTCS IO COBOKYITHOCTH CTaTeH 00 YMBIIIICHHOM IpH-
YMHEHHUH BpeJia 310poBbio U CT.156 YK PO.
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0. A.TABPUJIOBA
BaHOBCKMI rOCYAAPCTBEHHBI YHUBEPCUTET

3AIINATA JETCTBA B COBPEMEHHOM POCCHUU:
IMPABOBOM ACHEKT

IIpaBoBas 3ammra mOpeACTaBIsICT COOOW NESITEIBHOCTH CYOBEKTOB
MpaBa, OCHOBAHHYIO Ha CHUCTEME HOPMATHUBHBIX IPABOBBIX AKTOB U HAIPAaB-
JICHHYIO Ha YCTPAHCHHE MPEISTCTBUI B pealu3aluy MPaBOBOTO CTaTyca de-
noBeka. [IpaBo Ha 3amMTy O3BOJISIET OOPATUTHCS B YIIOJTHOMOYCHHBIC TOCY-
JIApCTBEHHbIE OpraHbl ¢ TpeOOBaHUEM MPHUHYAUTH 00S3aHHOE JIMIIO K COBEP-
HICHUIO JeiicTBUsA OO O0OECIICUCHMIO OmpeesicHHOro mpaea. Crieayer ot-
METHTB, 9YTO B HacTosmee BpeMs B Poccuiickoit deneparym co3naHa mupo-
Kas HopMaTuUBHas 0a3za oOecriedeHns W 3aIIUTHI IpaB AeTel, TeM He MeHee,
MPaBOBOWH MEXaHM3M pEalH3aldd TOCYAAapCTBEHHOH IONUTHKH B 00JacTh
3aIUTHl TIpaB M WHTEPECOB JeTell HaXOAWTCSA HA CTaAWUd (OPMHPOBAHWUS.
3ammTa mpaB peOCHKAa OCYMISCTBISCTCS IO HECKOJIBKUM BEAYIIMM HAIpaB-
neHWsM. B mepByro odepens — 3TO 3alUTa KITHUIIHBIX U UMYIIECTBSHHBIX
npaB. B 310l CBsA3M HEOOXOAUMO COBEPIIICHCTBOBAHUE 3aKOHOIATEIIHCTBA B
YacTH YCTaHOBIICHUS! aJMUHUCTPATUBHOW OTBETCTBEHHOCTH 3a HApYyIICHUE
JKHITMIIHBIX TPaB JCTEH-CUPOT U JETEH, OCTABIIMXCs 0€3 MOMEeYCHUsT POIu-
tened. Taxxke BaxHEHIIUM HANpPaBJICHUEM SIBJISETCS 3alllUTa JETel OT Hacu-
JUsl U KecTokoro oOpamierus. C ENb0 OMepaTUBHOIO PElIeHHS 3a1ad B
JTAaHHOH cepe OpraHbl U OPTaHU3AIMH 110 3aIIUTE MPaB PeOCHKA HYKIAFOTCS
B KOOPIMHHPYIOIIEM BO3ICUCTBHH CO CTOPOHBI TocymapctBa. Kpome Toro,
HEOOXOIMMO OOecIIeYeHHEe OXPaHbl WHTEPECOB peOEHKa MOCPEICTBOM IIPO-
(hMITaKTUKA acONMAIBFHOTO 00pa3a KW3HH U IPABOHAPYIICHIH HECOBEPIICH-
HOJICTHUX. Pazymeercs, CyIIECTBCHHBIM HANPABICHUEM SBISICTCS pean3a-
U TpaB JIeTei B cdepe OXpaHbl 370POBbs, 00pa30BaHUs, IICUXHYECKOTO,
JIyXOBHOTO W HPAaBCTBEHHOTO Pa3BUTHUS JCTCH.

PebeHOK sIBIIIETCST CyOBEKTOM rapaHTHPOBaHHBIX KOHCTUTYIHEH
Poccuiickoit @eneparun mpaB U cBoboa. Cieayer OTMETHUTh, YTO POCCHH-
CKO€ 3aKOHOJIATeJIbCTBO TAKXKE 3aKpeIUIseT TpaBa, rapaHTHpoBaHHbIE KoH-
BeHIMeH o mpaBax pedenka 1989 rona. [IpaBoBoii ctaTyc pebeHKa onpeasieH
PSZIOM HOPMATHBHBIX IPABOBBIX aKTOB, B TOM 4mcje, CeMEHHBIM KOJICKCOM
P®, dpenepanpubiMu 3akoHaMu «OO0 OCHOBHBIX TapaHTHSX IMPaB peOCHKaY,
«0O06 oxpaHe 30pOBbsI Tpakaan», «O0 OleKe U MONEYUTEIbCTBEY, «O comu-
ANBHOM 3a1uTe HBAIUI0BY. «O0 oOpa3oBanuu B Poccuiickoii deneparum»
u npyrux. Takke HOPMBI, KaCAIOLIHECs 3aIIUTHI IPaB PeOCHKA, COCPKATCS B
YTOJIOBHOH, aIMUHHUCTPATUBHOMN, IPAXKITAHCKON OTPACIISIX POCCHHCKOTO 3aK0-
HOJIATEJIbCTBA.
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H. C.TPAYEB
BaHOBCKMI rOCYAAPCTBEHHBI YHUBEPCUTET

OPITAHU3AIIMOHHO-ITIPABOBBIE METO/IbI IIOBBIINEHUA
YPOBHS COIIMAJIBHOMN SAHIMIMEHHOCTH
BOEHHOCJIYKAIIUX B POCCUUCKOU ®EJEPAIIUN

CylecTBEeHHOE MOBBIIIEHHE YPOBHS COIMATIbHON 3aIlUTBl BOCHHO-
CITy)KalllX, TPaXJaH, YBOJEHHBIX C BOCHHOW CITY>KObI, U YJICHOB MX CeMeil
MO3BOJMT 3HAYUTEIHHO YIYUIINTh KAYECTBO MX XKH3HH, YTO B CBOIO O4epe.lb
NpUBENIET K OoJiee ycremHoMy (YHKIIMOHUPOBAHUIO Bcel cucTeMbl Boopy-
JKeHHBIX cmin Poccmiickoit Dexepannuy u TMOBJIeYeT 32 cO0O0¥ MOBBIICHHE
YPOBHSI 3alIMIIIEHHOCTH HAIICH CTPaHBI.

Cpeny OCHOBHBIX HPaBOBBIX MEp MHOBBIMICHHS YPOBHS COLHAIBHOM
3aIIUTHI JAHHOW KaTEerOpHH JINI] MBI TIpeUIaracM CJIeAyoLIye:

1. 3akpennienue B Konctutyuun P® npaBa BoeHHOCTYKallMX Ha CO-
[IMaJIbHYIO 3aIIUTY.

2. Co3panne exaunoro Kojekca commanbHOM 3aIlIMTBI BOSHHOCITYKa-
X, JUI YBOJIEHHBIX C BOGHHOHN CITy’KOBI M Y4JICHOB HX CeMeil.

Cpenu OpraHM3allMOHHBIX MEp MOBBIMICHUS YPOBHS COIMAJIBHON 3a-
IIUTHI JAHHOW KaTETOPHUH JIMII MOKHO BBIJICITUTh TaKHe KaK:

1. ITocTosiHHAs KOOPAMHALNS YCHIUI Pa3IHYHBIX BEJJOMCTB IO obec-
MEYCHNIO CONMABLHOM 3aIINTH BOCHHOCITYKAIHX.

2. Co3nanue B MecTax JHUCIOKallMH BOOPYKEHHBIX CHII CTICIHATBHBIX
OPTaHOB JUISl COIMAILHOM PadOTHI ¢ BOSHHOCTY KAIIUMH.

3. BBenenue cucteMbl HETIPEPHIBHOTO IMOBBIMICHUS] 00pa30BaHMs BO-
SHHOCJIY)KAIllMX, B TOM YHUCJIE M B BHICHINX y4eOHBIX 3aBEACHHAX I'pakIaH-
CKOW HaIpaBJIeHHOCTH, YTO NPHUBEJIET K HMX KOHKYPEHTOCIIOCOOHOCTH Ha
PBIHKE TpyJa 1 HanboJiee OBICTPOMY BKIIFOUCHHIO B TPYIOBYIO AEATEIFHOCTb.

4. Opraamzanuo GoHAa KWIBIX CIIY)KEOHBIX TIOMEIICHUH U anbHEH-
[IeM pa3BHUTHE HPOrpaMMbl «[ OCyIapCTBEHHBIC >KUIHIIHBIE CEPTH(GHUKATHI
JUTS PELICHNS )KATHITHON MPOOIIEMBI.

OueBnaHO, 9TO 3D (HEeKTUBHAS peaH3anns MPEAIOKESHHBIX OpraHu3a-
[IHOHHO-TIPABOBBIX MEpP MOBBIMIEHHS COIHAIBHON 3alIUIIEHHOCTH BOEHHO-
CIIy’>KaIllUX U 4JIEHOB MX ceMel BO3MOXKHA TOJBKO IPU HAJTHMYUH COOTBETCT-
BYIOIIMX MaTe€pUaJIbHBIX U UHBIX PECYPCOB.
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. B. KAMBIIITAHCKAA
BaHOBCKMI rOCYAAPCTBEHHBI YHUBEPCUTET

3AIIATA OT PUCKA BE3PABOTHUIbI: AHAJIN3
OTEYECTBEHHOI'O OIIBITA U PE©OOPMUPOBAHUE
3AKOHOJATEJBbCTBA

Bbespaboruna sBisieTcs HEOThEMIEMBIM KOMIIOHEHTOM B >KU3HH Poc-
CUM, KOTOpas OKa3blBaeT 3HAUUTEILHOE BO3JCHCTBUE HAa COLUANIBHO-
HKOHOMHYECKYIO U TIOJIMTUYECKYI0 OOCTaHOBKY B CTpaHe.

U.3 c1.37 Koncturynuu PO ycraHaBiauBaeT NMpaBo IpakIaHUHA Ha
3alUTy OT 6e3pabOTHUIIBI.

B ciyqae Oe3paboruipl rpakgaHaM TapaHTHPYETCS: COILHATbHAas
MOJJIEP)KKE; OCYIIECTBICHHE MEp aKTHBHOW MOJHMTHKH 3aHATOCTH Haceie-
HUS, BKITIOYas OECIUIaTHOE MOJy4YEHHE YCIYyT MO NMPOoQeCcCHOHANBHON OpHEH-
Tallu¥ W TMCUXOJIOTHYECKOH MOAJepkke, npodeccrnoHansHOMY OOy4YEeHUIO U
JOTIOTHUTENEHOMY IIPO(ECCHOHANEHOMY O00pa30BaHHIO IO HAIpPaBICHUIO
OPTaHOB CIYXOBI 3aHATOCTH; (MHAHCHPOBAHUE B IOPSAIKE, ONPEACIIEMOM
IIpaButensctBoM Poccuiickoil @enepanun, MaTepruaIbHbIX 3aTpaT B CBA3M C
HarpasjeHHeM Ha paboTy (oOydeHHe) B OPYryl0 MECTHOCTh M T.H. Taroke
rOCyJIapCTBO rapaHTUPYET 0e3pabOTHBIM: BBIILIATY MOCOOUs 1Mo 0e3paboTH-
1e.

Ha mpakTike 1aHHBIE HOPMBI peaqu3yloTCsl HE B TIOJTHOM 00BbeMe U He
COOTBETCTBYIOT JIOCTOHHOMY YPOBHIO XM3HM HacelleHWs. B naHHOW CBs3M
npejarao BHecTH m3MeHeHHs B cT.30 3akoHa «O 3aHATOCTH HaceleHHs B
P®» crnepyromee: npu onpeneneHny pazmepa nocobus mo 6espadboTuie He-
00XOJIMIMO YYMTHIBATh HE TOJBKO 3apab0THYIO IuIaTy 0e3paboTHOTro rpakaa-
HMHA, HO ¥ MUHUMAJbHBIH MPOKUTOYHBI YPOBEHb B CTpaHE M B KKIOM
pPETruoHe OTAEIBHO.

Taxoke UIsi CHIYKEHHS YPOBHS MOJIOJEXKHON 0e3paboTHIIbI HEOOXO0TH-
MO BHECTH B 3aK0H «O 3aHITOCTH HacesieHus B PD» momnpaBky, B COOTBETCT-
BHUHU C KOTOPOH BY3bI OYyAyT 3aKIIOYaTh C MPEANPUATHSIME/ OPTraHH3alUIMHU
JIOTOBOPHI Ha O0yYEeHHE W MPHUEM CIICIIHAUCTOB, TaK KaK 3a4acTyro mpodec-
CHSI MOJIOJIOTO CHETIHAINCTa HE COOTBETCTBYET CIpocy paboTomares.
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C. 1. KAPEBMHA
BaHOBCKMI rOCYAAPCTBEHHBIA YHUBEPCUTET

ITPOBJIEMBI IPABOBOTI'O PEI'YJIMPOBAHUS BOITPOCOB
OBECIIEYEHUSI BOEHHOCJIYXKAIIUX,
CTABIINX UHBAJIMJAMMH, ’KNJIbIM IOMEIIEHUEM

B HacTosee BpeMsi COXpaHIIOTCA peabHbIe U MOTEHIHMAIbHBIC YTPO-
36l B chepe TocyIapcTBEHHOH M 00IecTBeHHON Oe3zomacHocTH. Bo3MorkHO-
CTH pearMpoBaHMs Ha JaHHbIE yrpo3bl MPSIMO CBS3aHBI C OOErOTOBHOCTHIO
BONCK, OCHOBOM KOTOPBIX SIBIISIETCS UX KaJPOBBI COCTaB, KAYECTBO KOTOPOIO
HaNpsMyl0 3aBUCHT OT COLMAIbHO-KOHOMUYECKOr0 00ECHeYeHUs] BOCHHO-
CITy’>KaIllUX, B TOM YHCIIC JKIOH IDIOMIabIO0.

YuuTeIBasg COIMHUANBHYIO 3HAYHMOCTH paccMaTrpuBaeMoil cdepsl mpa-
BOOTHOIIICHUI MMeeTCs] HEOOXOMUMOCTh B JOCTATOYHOM IIPABOBOM PETYIIH-
POBaHUH BOMPOCOB OOECIICUCHUST OTACIBHBIX KaTETOPHH Tpa)KAaH JKIITBIMU
nmoMerieHussMi. BMmecte ¢ TeM mMeeTcs pAn IOpPHIMYECKHX MpoOieM, Tpe-
OYIOMMX HETOCPEACTBEHHOTO BMEIIATENbCTBA YIIOJHOMOYEHHBIX OPraHoOB
rOCyJapCTBEHHOM BiacTu. Tak, OJJHa WX HUX — 3TO peanu3alys NpaBa Ha
JKITMIIHOE O0ecTiedeHne MpHU yBOJBHEHHHM C BOCHHOM CIIy’KOBI IO COCTOS-
HUIO 3JI0pPOBbs 0€3 ydeTa BBICIYTH.

B cootBerctBuu ¢ 1. 4 4. 2 c1. 103 J)KK P® He MOTryT OBITH BBICENEHBI
U3 CIy)KEOHBIX JKMIIBIX TMOMEIICHUH M XXWIBIX MMOMEHIICHUH B OOLIEKUTHIX
0e3 mpeIoCTaBIeHHS APYTHX KIIBIX TOMEIICHI MHBAJHMIBI U3 YHca BOCH-
HOCY)KaINX, cTaBmuX wHBamunamu | wim Il rpynm BeienctBue paHeHus,
KOHTY3UHM WIN yBEUbsl, TOJIYICHHBIX TPU UCIIOJIHEHUH OOS3aHHOCTEH BOCH-
HOU CIyXOBI OO BCIIEACTBHE 3a00JIEBaHUS, CBSI3AHHOTO C HCIIONHCHHEM
o0s13aHHOCTEH BOGHHOM CIry»Obl. J{JIs1 TaKoi KaTeropuy BOEHHOCIYKAlllHX,
He pocturmux 10 meT oOmed NpoTOKUTEIEHOCTH BOCHHOW CIYXOBI, HE
MPEIYCMOTPEHO HUKAKOW (hOPMBI JANbHEHINET0 XIIMIIHOTO 00eCTieueHus,
XOTS TIPEIOCTABICHNE APYIUX JKMIBIX MOMEIIEHIH rapaHTHPOBAHO UM HOD-
MaTHBHBEIM IPaBOBBIM akToM (kakuM?). OnHako, B @enepanbHoM 3akoHE «O
cTaTyce BOCHHOCTYXKAIlMX» yKa3aHHOE ITOJIOKEHHE He 3akperuieHo. IloaTo-
My B IENISX PEUIeHHs AaHHOW MpoOJIeMbl HEOOXOIUMO BHECTH U3MCHEHHS B
CT. 15 maHHOTO 3aKOHA B YAaCTH 3aKpETUICHHUS SIWHBIX ISl BCEX KaTeropuit
BOEHHOCIYKAIIMX YCIIOBUH, NPU COOJIIOJEHUH KOTOPBIX Y HHUX BO3HHKAET
MPaBO HA IMOJYYCHHUE KIIIBIX TOMEIICHUH.

Takum 00pa3om, BHECEHHE COOTBETCTBYIOIIMX U3MEHEHHIH B 3aKOHO-
JaresibcTBO P@ 1mo3BoiMT ONTHMHU3UPOBATH NpoliecCc 00ecTeueH s KIIbEM
BOEHHOCIYKAIIMX, YTO B KOHEYHOM HTOTe OyJeT CIoCOOCTBOBATH HOBBIIIE-
HUIO HEOOXOIMMOTO YPOBHSI 000POHOCIIOCOOHOCTH U Oe3omacHOCTH PO.

120



E. 0. KAPHEEBA
BaHOBCKMI rOCYAAPCTBEHHBI YHUBEPCUTET

HOBEJLJIbI TEHCUOHHOM PE®OPMBI: JOCPOUYHOE
HET'OCYJAPCTBEHHOE NEHCUOHHOE OBECIIEYEHHE

B konue 2012 r. IIpaBurensctBoM Poccuiickoii @enepannu Obuia yT-
BepxkaeHo pacnopsbkeHue IlpaBurensctBa PD ot 25 nmexabps 2012 r. Ne
2524-p o cTpaTeruu AOJTOCPOYHOTO Pa3BUTHUS HEHCHOHHOW cucteMbl PO no
2030 r. DTOT AOKYMEHT SBISAETCS OCHOBOIOJATAIOIINUM IS MPOBOIUMOM
rOCy/IapCTBOM MOJMTHKH B c(epe NMEeHCHOHHOro CTpaxoBaHus. beum ycra-
HOBJICHBI OCHOBHBIC L€ — TapaHTHPOBAHUE COLUAIBHO IPHUEMIIEMOTO
YPOBHS TIEHCHOHHOTO o0ecneueHust U obOecrieueHne cOanaHCHPOBaHHOCTH U
JIOITOCPOYHOH (PHMHAHCOBOH YCTONYMBOCTH ITEHCHOHHOM cucTeMbl. [Ipu aToM
BIIEPBBIC B MEHCHOHHOE 3aKOHOJATEIBCTBO BBOAWTCS albTCPHATHBHBIN Ba-
PHAHT IOJIydECHHUS] JOCPOYHON MEHCHH MO CTApOCTH - B (hOpME HErocynapcT-
BEHHOTO TIEHCHOHHOTO 00ECTICYCHUSL.

®enepanbHbiil 3ak0H «O BHeceHMM M3MeHeHUM B denepanbHbI 3a-
koH "O HerocynapcTBEHHBIX IEHCHOHHBIX (DoHIax» orT 28 nekabps 2013 r.
Ne 410-®3 ycTaHOBWII yCTIOBHSA U MOPSIOK MOITYYEHHUS HOCPOUHBIX HEroCy-
JapcTBeHHbIX neHcuit ¢ 1 stuBaps 2017 r. Yka3aHHOe HOBOBBEJCHHE 00Y-
CIIOBJIGHO HEOOXOIMMOCTBIO PEIINTh OYEpeIHYI0 3ajady, IOCTABICHHYIO
IIpaButensctBoM PP B Crpareruu AONTOCPOYHOTO Pa3BUTHS NEHCHOHHOMN
cucreMbl PO, - obecnieunTs pa3BUTHE KOPIOPATUBHBIX HMEHCHH, popMHUpye-
MBIX PabOTO/IaTENEM IIPH BO3MOKHOM Y4acTHH PaOOTHHKA.

Baxno, uto Takxe [loctanoBmenuem ot 30.12.2016 Ne 1554 «O06 yr-
BEpX/JICHUU THIOBOW NEHCHOHHON MpPOrpaMMblI JOCPOYHOTO HEToCyaapcT-
BEHHOT'O TIEHCHOHHOTO obecrieueHus» IlpaBurenscTBo PO yrBepamino nen-
cuoHHyto nporpammy JIHIIO, xoTopast BKItO4aeT: NEHCHOHHbIE OCHOBAaHUS
nproOpereHust padOTHUKOM (OBIBIIMM pabOTHHWKOM) NpaBa Ha IOTy4YCHHE
HETOCYAapCTBEHHON MEHCHH (YCIIOBHSA IS Ha3HAYCHHS HErOCyAapCTBEHHON
MICHCHN); YCIIOBHS MPUCOSANHEHNS K MPOrpaMMe U MPEKpaIIeHUs] yJ4acThs B
Hel; ipaBa U 00sS3aHHOCTH paboToaaTeNs U paboTHHUKA; U JIp.

Takum o0Opa3oM, OCHOBHasI Hies HOBOBBEACHHWI: periIaMeHTHPOBATH
OCYIIECTBIICHHE JOCPOUYHBIX IEHCHOHHBIX BHIIIIAT PAOOTHHUKOB, a TAKXKE CO3-
JJaHHEe CHCTEMBI YCIOBUIl MPUCOENIUHEHUSI K TIPOrpaMMe U OTBETCTBEHHOCTHU
JUISL BCEX CYOBEKTOB CUCTEMBI JIOCPOYHOTO IIEHCHOHHOTO 00eCIIeYeHNSI.
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O. B. KAPITOBA
BaHOBCKMI rOCYAAPCTBEHHBI YHUBEPCUTET

COIIMAJIBHOE OBECIIEYEHHUE BOEHHOCJTY KA IIIUX
B POCCUIICKOM ®EJEPALIMA

CornmanapHOoe O00CCIEYCHUE BOCHHOCTYXAIUX SBISCTCS OIHOM U3
BaXHEHIIUX OTpaciell BOGHHOTO TMpaBa, B OCHOBE PETYJIMPOBAHUS KOTOPOU
JISKUT IEJIBIN MIAaCT 3aKOHOJATeNbCTBA, PErYIMPYIOLIEro U 3allUINAIOIIEero
mpaBa BoeHHocHykanmx (Briarodas Konctutynuto Poccuiickoii ®eneparym,
®DenepanbHbIi 3aKk0H «O cTaTyce BOeHHOCTy X aumx» Ne 76-03, denepansb-
HBIH 3aKk0H «O BOMHCKOW 005A3aHHOCTH M BOCHHOM ciyxk0e» Ne 53-D3 u apy-
THEe HOPMATHBHBIC TIPABOBBIC AKTHI).

HenocpencTBeHHOH 00S3aHHOCTBIO TOCYAAPCTBA SIBISICTCS TapaHTHU-
pOBaHUE JOCTOMHOTO COIHUANBHOTO OOECICUCHHWS W COIMAIbHOM 3aIlUTHI
BOCHHOCTYXAaIX. [ TaBHasT 0COOEHHOCTh COIMANIFHOMN 3aIIUTHl BOCHHOCIY-
JKAIIUX 3aKITI0YaeTCs B TOM, YTO TOCYIapCTBO OCYIIECTBIISIET OCOOBI KOH-
TPOJIb ¥ 3aIlMIIACT MPaBa BOCHHOCIYKAIIAX, KAK B MOMEHT MPOXOKICHUS
CITy>KOBI, TaK U TOCJIC OTCTABKH HJIA YBOJIbHEHHUS.

BoenHocmyxkamue — 3T0 KaTeropus TpakJaH, KOTopasi HalpsiMyIo 3a-
BHUCHUT OT TOTO, YTO IPEROCTABISAET W MpEeATaraeT HEmOCPEICTBEHHO IoCy-
napctBo. PUHAHCHPOBAHHE COLMAIBHOTO OOECHEUeHHs] BOCHHOCTYXAIIUX
MPOU3BOJUTCS] UCKIIOUUTENBHO W3 CpeAcTB (enmepanpHoro Oromxera Poc-
cuiickoit Denepanmu. BoeHHOCTYXalne HMEIOT OCOOBIA COIMANTBHBIN CcTa-
Tyc. BoeHHOCTYXalue 1 CeMbH BOCHHOCTYXAITUX MOXXHO OTHECTH K CyOh-
eKTaM 0c000T0 COUANBFHOTO 00ECIeUeHNs, IMEIONINM TIPaBO Ha TOJIy4YCeHHE
Pa3IMYHBIX JIBIOT U CyOCHAWid (HampuMmep, cCyOCHaAns Ha MPHOOpETEHUE KU-
JIbsl, TaK Ha3blBa€Masi «BOCHHAs UIOTEKa», Pa3jMyYHble HAJOrOBBIE JIBIOTHI,
0COOBII TOPSITOK MOJTYYCHUST MEAUIUHCKON MOMOIIX B 00pa30BaHus), MaTe-
pHANBHBIX TIOCOOMI M JPYrUX BBIIUIAT (BKJIOYAs MEHCHOHHBIE) B 0COOOM
pa3mepe. Ocoboe cormansHoe o0ecTiedeHre BOCHHOCTYKaIuX 00yCIOBICHO
TE€M, YTO TJaBHOM 3ajaueld JaHHOW KaTeropuM Tpa)KJaH SBJISIETCS 3allluTa
ToCy/IapCTBa, €ro HHTEPECOB, IIETOCTHOCTH U HE3aBUCUMOCTH, M TOCYIapCTBO
B CBOIO OYepenb COOTBETCTBEHHO TapaHTHPYET [IOCTOWHOE COLMAIBHOE
obecrieyeHre BOCHHOCTYXAIINX, KOTOPOE JOJDKHBIM 00pa3soM M B HOJHOH
Mepe KOMIICHCHPYET BCEBO3MOXHEIC (DH3MUYCCKHE W MOPAIBHBIC UCIIBITAHUS
U HEyHIoOCTBa, CBSA3aHHBIC C BBIOJHCHHEM JOJDKHOCTHBIX OOSI3aHHOCTEH
BOEHHOCTYXAIIHX.
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A. A. KOHKIH
BaHOBCKMI rOCYAAPCTBEHHBI YHUBEPCUTET

MUTPAIIMS B POCCHUU U EE HOCJIEACTBUSI B KOHTEKCTE
COLUAJIBHOI'O TOCYJAPCTBA

IIpouecc mMurpamuu TpyIOBBIX PECYpCOB - 3TO aKTHUBHO MPOUCXOJS-
iee B COBPEMEHHOM MHpe sBJIeHHE. TpynoBas MUTpalus cTana HeOTheMIle-
MOH 4YacThI0 MEXAYHAPOJHBIX SKOHOMHUYECKUX OTHouleHui. Ilepememasce
U3 OJJHUX PETHOHOB B APYTHE, MUTPALMOHHBIE MOTOKU CO3JAI0T ONpeJeeH-
Hble MPOOJIEMBbl, KaK PUHAMAIOLIMM CTPaHaM, TaK M CTpaHaM, M3 KOTOPBIX
3TH MU ye3xaroT. OHAKO B TO e BpeMsl, MUTPALUs NPEIOCTABIISIET P
MPEUMYIIECTB U TEM, U IPYTUM CTPaHAM.

B mocnennne roasl Murpanus HabupaeT 000pOTHI, 3TO BBIPAXKAECTCs U
B KOJIMUECTBEHHOW, U B KaueCTBEHHOH (opme. To ecTb ¢ N3MEHEHHEM YuCiIa
MHUTPUPYIONINX, MEHSIOTCS ()OPMBI, BUIBI, U HANPaBICHUS MHUTPAIIHOHHBIX
MOTOKOB. B COBpeMEHHOM Mupe HECIIOXKHO IepeexaTh M3 OJHOH CTpaHbl B
JIpPYTYIO, B IONCKAaX HaWIy4IIEro Mecra paboThl M ONTUMAIBHOTO MECTa XKH-
TenbeTBa. Ho 3a 3TO# Kakymieicsa mpocToToi cToAT GONbIINe TPYAHOCTH, C
KOTOPBIMH CTaJIKMBAIOTCS MUTPAHTHI, IpUOBIBas Ha HOBoe MecTo. [loaTomy
JTaHHas TeMa OJIHA M3 CaMbIX aKTyaJbHBIX M JJISI COBPEMEHHOW HAyKH, U IS
MPaKTHKN.

MupoBoe cooOmiecTBo, MoJ BIMSHUEM MHUIPAI[MOHHOTO I[yHAaMH, OX-
BaTHBIIIETO €BPOIEHCKNE CTPAHBI, CTOJIKHYJIOCH C HEOOXOIMMOCTBIO KOOPIH-
HallMM YCWJINH OJHOBPEMEHHO MHOTHX CTpaH IO Pa3pelIeHUI0 OCTPBIX CH-
Tyalyi, CBA3aHHBIX C PEryJIMPOBAHUEM MUTPALMOHHBIX TOTOKOB.

Oco0ble CIIOKHOCTH BBI3BIBAET pa3HHIA KyJIbTYp MHIPAaHTOB U KO-
PEHHOro HaceleHus. B pamkax MONUTHKH MYJIbTUKYJIbTypalu3Ma 3TO MpU-
BOAUT K BO3POXKIEHHIO HAIIMOHAIUCTHYECKUX TONUTHYECKUX IBIKEHUH, K
OCTPBIM COLMANBHBIM KOH(IUKTaM, K Pa300IIEeHUI0 HACeIEeHUs. DTH TPo-
OreMBl HEOOXOIMMO pemIaTh B CPOYHOM PEXHME Ha YPOBHE TOCYAApPCTBEH-
HOM U JTa)K€ MEKTOCYIapCTBEHHOM.
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E. E. JABAPEBA
BaHOBCKMI rOCYAAPCTBEHHBI YHUBEPCUTET

FOCYJAPCTBEHHOE PEI'YJINPOBAHUE COMIII/IAJII)HOI‘/‘I
3AINATHI MOJIOABIX CEMEN B POCCUUCKOU ®EJEPALIUN

T'ocynapcTBeHHOE PpETyIUpPOBAaHUE COIHMATBLHON 3alUTBl MOJIOJBIX
ceMell - KOMIUIEKCHasl CUCTeMa B3aMMOJICHCTBHSI pa3IMYHBIX BEJOMCTB, I'O-
CYIapCTBEHHBIX CTPYKTYP, COUANBHBIX KOMIIOHEHTOB, KOTOPHIE BBIMTOJIHSIOT
JIeSITENILHOCTD 110 YKPEIJICHUIO CEMbH KaK COLMAJIbHOT'0 HHCTUTYTA.

Brienstor crnenyromue npooieMbl MOJIOBIX CEMEH, TPeOyoIue mo-
MOIIIA TOCYIapcTBa: MaTepHANIbHBIC, XKIIUIIHBIE, TPOOIEMBI TPYAOYCTPOH-
CTBa 1 T.]I.

B pamkax comnmanpHO# nmonutuka PO paspaboTaHBI ciemyromue 10-
KYMEHTBI:

o Konnenmust nemorpaduaeckoi moimTHkH Poccuiickoit @enepanun
Ha nepuon 10 2025 roga. OHa onpeaenseT HanpaBiIeHUs NEATEIbHOCTH Kak
(hemepabHBIX, TAK U PETHOHAIBHBIX OPTaHOB BIIACTH.

e KoHIenmus rocyaapCTBEHHOW MOJMTUKH B OTHOIIEHWH MOJIOJOHN
CeMbH, KOTOpasi HalpaBlieHa Ha MOBBIIIEHUE CTAOMILHOCTH, YIyUIIeHHs Ka-
9YeCTBa KU3HU, Pa3BUTHE OJIaromnorydHoH MOJIOA0H CeMbH.

e [IporpamMmBbl 0OecTIe4eHHUs JKIIBEM MOJIOJABIX CeMel, KOTOphle Ha-
MIPaBJICHBI HA MOJIEPIKKY MOJIOJIBIX CEMEH, MPU3HAHHBIX HYKIAIOIUMUCS.

B kaxmom permoHe pa3padaThIBAIOTCS IUIAHBI MOJICPKKH MOJOIBIX
ceMeid, KOTOphIe IOJDKHBI (DHHAHCHPOBATHCS M3 MECTHBIX OrokeroB. Ha-
[MUOHABHBIA OOIIECTBCHHBIH KOMHUTET «Pocchiickas ceMbs» CIocOOCTBYeET
MIPOJBIKCHAIO M COBEPIICHCTBOBAHUIO JEMOTPa(UIecKOil U CeMEeHHOU To-
JINTHKH.

CornuaabHO-YKOHOMUYECKAsT CUTYAIMsl B CTpaHE BCE OOJBIIC MPUBO-
JUT K cTpaTU(UKAINH OOIIecTBa, 0COOEHHO B OOBEKTHBHOW BO3MOKHOCTH
MOJIydeHusT 00pa3oBaHWsI W TPOABMXKEHUS CBOETO COIMAILHOTO CTaTyca.
UToOBl MPUBECTH B YCTOMYMBOE COCTOSHHE MOJIOAYIO CEMbIO, HEOOXOIUM
KOMILJIEKC aKTOB COI[MAIIbHOM, SKOHOMUYECKOM, MPAaBOBOM 3alIUThI MOJIOJBIX
ceMel, 9ToObI 1aTh UM PaBHBIE C OCTAIBLHBIMU CEMbSIMU BO3MOXHOCTH pa3-
BUTHS.

CouuanbHas NOAAEPKKA MOJIOJONH CEMbU JI0JKHA BBICTYIATh KaK Me-
XaHU3M JEHCTBUSI KOHCTUTYLMOHHOTO MPHUHIIMIA COLUAIBHON 3alUTHI Ce-
MbU T'OCYJIapCTBOM.
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M. P. MATOMEJIOBA
BaHOBCKMI rOCYAAPCTBEHHBI YHUBEPCUTET

«ITOTEPA KOPMMJIbIA»: ®AKTbBI, HEOBXOANMbIE
VIS TPU3HAHUMSA TAKOI'O OBCTOATEJBCTBA

Ilo peiicTByromeMy TEHCHOHHOMY 3aKOHOJATENbCTBY, K CEMBSM
ymepiux (MOTEPSBIINX KOPMHUIIBICB) MPUPABHUBAIOTCS CEMbU OE3BECTHO
OTCYTCTBYIOILIUX TPaXKJaH, €CJIM TaKOE€ OTCYTCTBUE YIOCTOBEPEHO B MOPSIKE,
YCTaHOBJIEHHOM 3akoHoAaTesbcTBOM P®d. Taxxke 1o 3asBIEHUIO 3aUHTEPECO-
BaHHBIX JIAI[ TPaXJaHHH MOXET OBbITh MPHU3HAH CYJIOM OE3BECTHO OTCYTCT-
BYIOIINM, €CJIM B T€UEHUE OJHOI0 TOjla B MECTE €ro KHUTEIhCTBA HET CBEe-
HHUH 0 MecTe ero mpeObBaHms. DakT MOTEpH KOPMIJIBIIA, IPOTABIIero 0e3
BECTH, IMOJNTBEPXKAACTCS BCTYNHBIIUM B 3aKOHHYIO CHJIY pEIICHHEM CyIa.
Takum oOpa3oM, cMepTh WK 0€3BECTHOE OTCYTCTBHE KOPMUIIBIA — YCTOSB-
[IMeCs OCHOBAaHHSA JaHHOIO BHMa IEHCHOHHOro obOecrieueHus. OQHAKO, OT-
METHM, YTO STO HE CBHICTEIHCTBYET O HEBO3MOXXHOCTH PACIIUPEHUS MTOHS-
THS TIOTEPHU KOPMIJIBIIA M B CBSI3M C BOZHUKHOBEHHEM BOTIPOCA O TIPU3HAHHUU
MOJT «IOTEPEN KOPMMITBIA)» TaKXKe OTCYTCTBHE CBEICHHUH O MECTOHAXOXKe-
HUU Jniia, 0ojiee OHOTO TojJia YKJIOHSIOUIETOCsS OT YIJaThl aJIMMEHTOB Ha
neteit, BHeceHbl n3MeHeHus B [ TIK PO u 3akoH 00 HCTIOTHUTENEHOM TPOU3-
BozacTBe. CyneOHBIN NPHCTaB-UCIIOIHUTENh Pa3bsCHAET B3BICKATENIO €ro
MpaBO OOpPaTUTHCS B CYJ C 3asABJICHUEM O MPU3HAHUU JOJDKHHUKA OE3BECTHO
OTCYTCTBYIOIINM, TIPU YCIOBUH, YTO ITOCIIE PO3BICKA JODKHHUKA IO aTHMCH-
TaM B TEUEHHE TOAa CO JHSA IMOJYUSHUs MOCICIHUX CBEICHUA O HEM, HE yC-
TAaHOBJICHO €r0 MeCTOHaxoXzAcHHe. Eciii B TedeHue rojia co THS MOTYYCHHUS
MOCJIETHIX CBEACHUH O JOIDKHHUKE PO3BICK OKa3alicsi 0e3pe3yIbTaTHBIM U BCE
BO3MOJKHBIC MEPHI 10 OOHAPYKCHHUIO €r0 MECTa HAXOXKICHUS UCUEPIIaHBl —
HEOOXOTMMO OKaHYHMBATh HCIOJHHUTEIBHOE MPOHU3BOJCTBO, & MCIOTHHUTEIIb-
HBIA JJOKYMEHT BO3BPAIATh B3BICKATENIO U PA3bIICHITh €My MpaBo Ha oOpa-
IIeHHe B CyJ C 3asBICHUEM O TMPH3HAHWM JIOJDKHUKA O€3BECTHO OTCYTCT-
BYIOIIIIM.

Takne W3MEHEHWs, BHECEHHBIE 3aKOHOJATENIEM, HampaBleHbl Ha CO-
BEPIICHCTBOBAHUE 3aKOHOJIATEIhCTBA B YaCTH PO3BICKA JOKHUKOB M 00ec-
MEYCHHST HYKIAIOMIETOCs JINIa MPaBOM Ha MEHCHUIO 10 CIIydaro TIOTEpH KOp-
MUWIbIIA, OJTHAKO, HA HAIll B3IJIAJ, IPEAOCTaBICHHAs BO3MOXKHOCTbh 3aMEHUTH
JIMMEHTBI MIEHCUEH BecbMa CIOpHasl, TaK Kak He COrjacyeTrcsl ¢ opuande-
CKUM M TCOPETUYCCKUM IIPEICTABICHUSIMH O OC3BECTHOM OTCyTCTBUH. [IpH-
3HAaHUE B MACCOBOM IOPSIKE JIHII, HE YKCJAIOIINX IJIATUTh aJIAMEHTHI U H30e-
TaroIUX WX YIUIAThI, 0E3BECTHO OTCYTCTBYIOIIMMU, HCKAXKACT CYTh IMOHITHUS
0€3BECTHOTO OTCYTCTBHSL.
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C.P. MYPAZIOBA
BaHOBCKMI rOCYAAPCTBEHHBI YHUBEPCUTET

IMPOBJIEMBI PEAJIM3AIINU JETBMHU-CUPOTAMHU
AKUJINIIHBIX ITPAB B P®

Bompocs! xuianmHoro odecrnedeHus AeTei - CHPOT HaXOosT CBOE 3a-
KOHOJATENbHOE 3aKPEIlJICHUE B Pa3IMYHBIX HOPMATUBHBIX aKTaxX, TAKUX Kak:
Kumunueiii xogexe P®, Cemeitnbiii kogeke PO, ®3 «O nomoIHUTEILHBIX
rapaHTHUsIX MO0 COILMANIbHOM MOJAEpPKKE EeTel - CUPOT U JeTeH, OCTaBIINXCA
6e3 moneueHus pogurenei», @3 «OO6 omeke U MONEUUTENBCTBE) U APYTHX
(dhenepanbHBIX 3aKOHAX.

Tak, geraM-cupoTaMm, JHMLAM M3 4YHclIa OETEH-CHPOT, OJHOKPAaTHO
MPEIOCTAaBIAIOTCS OIaroyCTPOECHHbBIE JKHUJIbIE MOMELICHUS CIICIHAIN3UpO-
BAaHHOTO JKMJIMITHOTO ()OHIA MO JIOTOBOpPaM HaiMa CHEenHaTHM3HPOBaHHBIX
JKHIIBIX TTOMELIEHHUI C ONpPENEICHHBIMU YCIOBUAMH, CPOK KOTOPBIX COCTaB-
I€T 5 JNeT ¢ BO3MOXKHOCTBIO NMOBTOPHOro mpoaneHus. Ilo ero mcredeHuro
JKUIIbIE TOMEIICHUS 3aKPEIAIOTCS 33 HAHUMATEISIMU Ha YCIOBUAX JI0TOBOPA
COLIMAJIBHOrO HaiimMa. Peanu3anus TakuX >KUIMIIHBIX I'apaHTUH BO3MOXKHA
MIPY JOCTIDKEHUH IeThbMHU-CHPOTaMU Bo3pacTta 18 jmer wim B ciydae mpuoo6-
PETEeHHUS MU TIOITHOM J1eeclIOCOOHOCTH 10 OCTHKEHHS COBEPIIEHHOIETHS.

K coxanenuto, mpaBolpuMEHHUTEIbHAS MPAKTHKA UMEET PAJI CYIIECT-
BEHHBIX MPOOJIeM, HE MO3BOJSIOINX B JOCTATOYHON Mepe pean30BaTh JKH-
IUIIHBIE MpaBa JeTel — cupoT.Hampumep, rocynapcTBeHHbIE OpraHbl Ipe-
JIOCTaBIIAIOT AETAM-CHPOTaM CTapoe XKHUJIO€ MOMEIEHHE, KOTOpPOe Yepe3 He-
CKOJIBKO JIET IPU3HAIOT BETXUM WM aBapUIHBIM; CCBUIAIOTCS HAa OTCYTCTBHE
JICHE)KHBIX CPEACTB HAa CTPOUTEIBCTBO XKHUIIbS JUI JaHHOM KaTErOpHHU JIMIIL.
Kpowme atoro, HabmonaroTcst 310ynoTpeOIeHusl X CO CTOPOHBI OPTaHOB OIle-
KU U TMONEYUTENBCTBA, & TAKKE CO CTOPOHBI JOIKHOCTHBIX JHIl PA3JIMYHBIX
JIETCKHUX YUPEKICHUH, I/Ie HaXOIUTCA pPeOCHOK CHpOTa.

[Ipobnema 3akmroyaeTcs U B TOM, YTO HEJOOPOCOBECTHBIE CYOBEKTHI
Pa3NUYHBIMH MYTAMH TO0OMBAIOTCS COBEPIICHHS IETbMU-CHPOTAMH CIHEIOK,
HaIpaBJIEHHBIX Ha IOCIEAYIOIIee OTYYKICHHE 3aHMMAEMBIX JKHJIBIX MOMe-
LICHUHM MM yXyALIEHUE UX KWIMLIHBIX YCIOBHM. B uTOre Bce 3TO BEIET K
POCTY YHCJIA JIMII, JTUIIAIOMINXCS TOCTOSIHHOTO MECTa KHUTEIbCTBA, KOTOPHIE
3aHMMAIOTCSl OpOSKHMYECTBOM, IIOTNPOIIAHHUYECTBOM W COBEPLICHHEM
MpaBOHAPYLICHUH.
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O. B. PA3I'YJISIEBA
BaHOBCKMI rOCYAAPCTBEHHBI YHUBEPCUTET

IMPABO PEBEHKA HA TOCTOMHYIO )KU3Hb

LenHoCcTH ceMbH, MaTepPUHCTBA, OTIIOBCTBA H ACTCTBA HApSIy C IpPY-
ruMu 0a30BBIMH IICHHOCTSMHU yTBepxkaatorcs B Koncruryum Poccuiickoit
Odenepalyl B Ka4eCTBE MEPBUYHOTO M OE3YCIIOBHOTO OCHOBAHHS Kak ISt
MPaBOBON CHCTEMBI FOCYAApPCTBA B LEIOM, TaK U JIJIsl KaXKJ0M HOPMBI IpaBa.
Kouncturynus onpenenser Poccuro kak conpanbHOE rOCYAapCTBO, MOJUTHKA
KOTOPOT'O HalpaBJeHa Ha 00ecreuyeHne ToCyAapCTBEHHON MOIEPKKU CEMbH,
CO3JJaHUE YCJIOBHI, 00ECTICUNBAIONINX JOCTOHHYIO KHU3Hb U CBOOOJTHOE pas3-
BUTHE uesoBeka [cT. 7]. B coorBerctBum ¢ m. 1 cr. 38 Koncturyuun PO,
MaTEpPUHCTBO U IETCTBO, CEMbsI HAXOISTCS O 3alIUTON TOCYIapCcTBa.

3aKoHOJATENbHOE PEryJMpOBaHHE BONpoca oOecleueHus IpaBa pe-
OeHka Ha JocTOWHYI0 XHU3Hb B Poccuiickoil @eneparun obecneuuBaercs
Pa3HOOOpa3HBIMU TapaHTHSAMHU (OOIIMMH, MAaTEPHANBHBIMU U IOPHIHYECKH-
MH), TaK U ITyTeM NPUMEHEHUs ITyOIMYHOTO MPUHYXICHUS, BKIIIOYAIOIIETO
MepHI IIpecedeHHs U 3alIUThl, BOCCTAHOBJICHHE 1PAB, MEPHI OTBETCTBEHHOCTH
u T.11. [Ipy 3TOM clOXUBIIMIICA B CHCTEME POCCHHCKOTO IpaBa CTPYKTYPHO-
(yHKIIMOHAJIBHBIH MHCTUTYT 3aIlIMThl MAaTEPHUHCTBA, OTIOBCTBA, AETCTBA U
CEMbH OXBAThIBACT BECh KOMIIJICKC BBINICHA3BAHHBIX I‘apaHTI/Iﬁ 1 MEp IMpaBo-
BOT'O IIPUHYXIEHHS.

OnHUM M3 OCHOBHBIX IpaB peOeHKa MOXKHO CUMTATh MPABO Ha JOC-
TOWHOE XMJIbE, KOTOPOE 3a4acTyl0 OCTaeTCs JIMIIb IPONHCAaHHBIM, HO HE
peanu3oBaHHbIM. [IpaBo Ha BHUMAaHHE CO CTOPOHBI POAMTENEH, KOTOPBIE HE
BCErja MMEIKOT BO3MOKHOCTh YACIATE ACTAM JOCTATOYHO BPEMEHH BCIICACT-
BHUE 3aHATOCTH Ha pabore. Huzkas 3apaboTHast miata BHIHYXKIAET pOJUTEICH
MCKAaTh JIOTIOJTHUTENIbHbIE 3apa00TKH, KOTOPbIE OTHUMAIOT TO BpeMs, KOTOpPOe
OHU JIOJDKHBI OBIIM YAEIATH BOCIIUTAHMIO JIeTeH. A JIeTH, HE COIMaIN30BaH-
HBIE JIOJDKHBIM 00pa3oM, JIeTh 6e3 JOJDKHOTO Ha/A30pa — 3TO OTIOKEHHBIE 710
BpPEMEHH NPOOIIEMBI IPABOOXPAHNUTEIBHBIX OPTAHOB.

OTH ¥ apyrue mpoOieMbl JOKHBI HEOTJIOKHO PEIIaThesl Ha Tocyap-
CTBEHHOM YPOBHE.
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H. B. CABYIIIKMHA
BaHOBCKMI rOCYAAPCTBEHHBI YHUBEPCUTET

I'APAHTHUU COLUAJIBHBIX ITPAB CTYJAEHTOB

[IpaBa cTyzmeHTa M rapaHTHH UX pealu3aluy - 3TO 0a30Bast 4acTh €ro
mpaBoBoOro craryca. IlpaBa u rapaHTuUHM CTYIEHTOB ONpPENENAIOTCS, MpPeXxae
Bcero, Koncruryumeit P® (I'masa I, cr. 38-43) nu ®enepanbHbIM 3aKOHOM
«006 obpazoBanuu B Poccuiickoit denepanun». Kpome toro, Oonee neraabHO
OHH PerjaMeHTUPOBaHbl ¥ CTaBOM TOTO 00pa30BaTENILHOTO YUPEKACHHUS, TIe
OH 00yuaercs.

OfHUM U3 OCHOBHBIX HOPMAaTHBHO-TIPABOBBIX aKTOB B 00O3HAaYEHHOU
TeMe BbicTynaeT denepanbHbIid 3akoH 0T 29.12.2012 Ne 273-03 «O06 ob6pa-
30BaHuU B Poccuiickoit @enepannn». B ykazanHoMm 3akoHe 3aKperUieHbI Te-
pedYeHb MpaB CTYAEHTA, MEPBHI COLMANbHON MOAJNEPKKU U CTUMYIHUPOBAHUS,
MPaBO HAa CTUMNEHIWIO U JPYTHE JEHE)KHBIE BBIILIATHI, IIPABO HA OXPaHY 370-
POBBS U IIp.

OnHUM U3 CyOBEKTOB COLMANIBHOM MONNEPKKH W 3aIUTHI CTYACHUYE-
CTBa BBICTYHAIOT OOIIECTBEHHBIE, HEKOMMEpYECKHE OpraHu3auy. JlaHHbIE
OpPTaHU3aI OCYIIECTBIIIOT COIHAJIBHO-TIPABOBYIO MOJNIECPKKY M 3allUTy
MPaB CTYACHTOB C OMOIIBIO IIPEAOCTABIICHNS PA3IUUHBIX BHJIOB IPABOBOM 1
COLIMAJILHOM ITOMOIIY.

HecmoTps Ha TO, 4TO B IETIOM, CTyJCHTaM MPEIOCTABISECTCA OOIUp-
HBII CHEKTP COLMAIbHO-NIPABOBOM MOJAEPIKKU M 3aIUTHI KaK OT TOCYAapCT-
Ba, TaK ¥ OT OOIIECTBEHHBIX, HEKOMMEPUYECKHX OpraHU3alui 1 MPoQCcor030B,
HEOOXO/ZMMO JONOJIHUTh, PAaCHIMPHUTh JEHCTBYIOIIEee 3aKOHOJATEIHCTBO
YTOYHEHHUSIMH, KOPPEKTHUBaMHU, KOTOPbIe MOTYT MOMOYb Pa3pelIUTh HEKOTO-
pble TIpoOJIeMHBIE BONIPOCHI, BO3HUKAIOUIME MIPU PEaln3alMi TakuX NpaB U
rapaHTUil cTyleHTaMu Ha npaktuke. OJHUM U3 BapHAaHTOB ypeTyJIUpOBaHUS
yKa3aHHOH MpoOJIeMBl, Ha Hall B3TJISA, SBISAETCS pa3padoTKa CIeHHaTbHOTO
3aKOHOTIPOEKTA, PETYIHPYIOLIETO MEXaHU3M PEATH3alNN CTYICHTaMH CBOMX
IIpaB U rapaHTUil.
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M. A. TOJIMAYEBA
BaHOBCKMI rOCYAAPCTBEHHBI YHUBEPCUTET

OCOBEHHOCTH M MTIPOBJIEMATHUKA COIIAAJILHOM
MOJIMTUKA B COBPEMEHHOM POCCUHA

Tema conupanbHOI MOJUTUKUA TOCYIApPCTBa aKTyallbHA, MPEXKIE BCETO,
CBOMM BJIMSIHAEM Ha KaueCTBO U YPOBEHB KHM3HH HacelicHus. B mo6om rocy-
JApCTBE, Ha JIFOOOM dTare pa3BUTHs OOIIECTBA HENb3s HEIOOICHUBATH CTE-
MCHb 3HAYMMOCTH COIMAIBHOM MOJMTHUKY, BEJb OHA HAIIpaBicHA Ha obecrie-
YeHUE OJIaromnoydrss U BCECTOPOHHETO Pa3BUTHS TPAXKIaH CTPaHBI U 0OIIe-
CTBa B LICJIOM.

B cpaBHeHuu ¢ pa3BuThIMU cTpaHamu EBpomnsl, Hacenenue Poccun He
MMEET HEOOXOAMMOM COIHANBHOM 3aIIUIEHHOCTH. DTO OTHOCHTCS K Cle-
JYIOIIMM B3aUMOCBSI3aHHBIM HAINPaBICHUSM COLUAIbHON IMOJUTUKU: COyU-
ANbHOE CMPAxo8aHue, COYUANbHAS 3AWUmd, NOAUMUKA 8 00IACMU ONIambl
mpyoa u HCULUUHAS NOTUMUKA.

ConmanpHOE cTpaxoBaHHUE. 31ech TPEOYIOTCS CKOOPAWHUPOBAHHEIC U
[IeJICHAIIPABJICHHbIE JIEHCTBUS 1O TMOBBIIMICHUIO OOIIEr0 MPOKUTOYHOTO
YPOBHSI, B TOM YHCJIC ONTHMH3AIMS CHCTEMbI HAJIOT000I0KEHUS, KOPPEKTH-
POBKa «ITOTPEOUTENHCKONH KOP3UHBD.

CornmanbHas 3ammra. ['ocynapcTBeHHbIE CTaHAAPTHI COIUATILHOTO 00-
CITYXUBaHUS PETIAMEHTHPYIOT COIMAIbHBIE YCIYTH, 00ECIeUNBAIOIINE BaXK-
HEWITMe TOTPEOHOCTH YENOBEKa: COIHAIBHO-OBITOBBIC;  COLMAIBHO-
MICUXOJIOTMYECKHE; COLMAJIbHO-IIPaBOBbIE; COLMAIbHO-TIEAArOTNYECKUE; CO-
UaTFHO-MEIUIIMHCKAE W JpyrHe moTtpeOHocTH TpaxknaH. JlanHas cdepa
HaXOJUTCSI HA CTaJUU Pa3BUTHSL.

IMomuTHKa B 00JIACTH OILIATHI TPY/a B HACTOSIIEE BPEMs HYKIACTCS B
CYIIECTBEHHON KOppeKTUpoBKe. OYEBHIHO, YTO HEOOXOIMMO YBEIUYCHUE
MUHUMAJIBHOTO pa3Mepa OIUIaThl TPyJa — 3TOT IIar OTPA3UTCs KaK Ha TMOBBI-
IICHWH YPOBHS >KU3HHM WHIAWBHUJIOB, TAK M HA COCTOSSHHUA DKOHOMHUKH TOCY-
JlapCcTBa B LIEJIOM.

JKunuimHasi monWTHKA aKTUBHO pasBuBaeTca. B wactHOocTH, B 2016
ToJly TPUHSAT 3aKOH, pa3paboTaHHbId MuHCTpoeM Poccum, 3aKkperuisiromimii
oTpe/ieNIEHHbIC TAPAHTHH MPAB yYACTHUKOB JIOJIEBOTO CTPOUTEIHCTRA.

O¢ddekTuBHas conmanbHas MOJIUTHKA SBISICTCS BAXKHEUIIMM (HaKTO-
POM SKOHOMUYECKOT0 pocTa U B PD HyxnaeTcst B onpenes€HHON KOPPEKTH-
POBKe.
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3. M. TYPABA
BaHOBCKMI rOCYAAPCTBEHHBI YHUBEPCUTET

TEHAEHIOWU TMHAMUKHA COHUAJIBHOI'O TOCYJAPCTBA
B COBPEMEHHOM EBPOIIE

CoBpeMeHHOE COIMATIbHOE TOCYAAPCTBO B €BPONEHCKUX CTpaHaX Ipe-
TepHeBaeT 3HAYUTENbHBIE N3MEHEHHs B CHIIY Leloro psaa ¢axropos. Tak,
HEPBBIM JETEPMHUHAHTOM MOAM(UKALUKN COLHAIBHOTO TOCYAapcTBA MOXHO
CYHUTATh MUPOBOM SKOHOMMYECKH KPU3UC, KOTOPHIH OIpeesieT COKpalleHne
BCEX BHUIOB MOMOIIHM HY)XKJIAIOIIKUMCS JTUIaM. B culy BBeIeHHS pexXuMa jke-
CTKOW 3KOHOMHH BCE MOJENH COIMAIbHOTO rOCyAapcTBa OKa3aIuCh MO yI-
pO30il.

Bropast npuunHa (HE MO0 3HAYMMOCTH, & II0 XPOHOJOTUH) — 3TO «MH-
rpallMOHHOE LIyHaMM», KOTOPOE 3aXJIECTHYJIO eBponeiickue ctpansl ¢ 2014 r.
B KOHTEKCTE MONMUTHKN MYNbTHKYJIBTYPalIn3Ma 3TO SBJICHHE IPHUBENO K YTI-
nmyOneHuo qudGepeHIUPYIONIIX IPOIECCOB B OOIIECTBE.

Tpetnii neTepMUHAHT CBOMMHU KOPHSIMH YXOAWT B HENAJIEKOE TPO-
Ioe: 3T0 JieMorpaduyueckas CUTyalusi, 00yCIOBJICHHAs CHHXKEHHEM POXK-
naemocty B KoHLe XX - Hauane XXI B., Korjga pok1aéMOCTh B €BPONIEUCKHUX
CTpaHax 3a4acTyio Obljla HWXE YPOBHS BOCIIPOM3BOJICTBA HaceleHus. B pe-
3y/nbTaTe CerofHs paboTaroIIero HaceIeHHus (JOHOPOB COLMAIBHON (QyHKIIMN
rocyapcTBa) 3HAYUTEIEHO MEHbIIE, yeM 3To O0buto B 70-¢ — 80-e rr. XXB.,
9TO COKpalaeT BO3MOXXHOCTH COIMAIIBHOTO rocyaapcTBa. PemieHne maHHON
MpoOJIeMbI 32 CUeT IMPUTOKA 3MUTPAHTOB MOPOIMIO HOBBIE IPOOIEMBI, T.K.
OOJIBIIMHCTBO U3 HUX OTHOCHIIUCH K OTJIMYHBIM OT JOMHHUpYOIHX B EBpo-
TIe STHUYECKUM TPYIIITaM.

Bcernencreue KynbTypHO-UCTOPHUYECKHUX Pa3IMuUil SMUTPAHTOB M HMX
MIOTOMKOB M KOPEHHOTO HACEJICHHs, KOTOPOEe YCyryOHIIOCh B Pe3yJbTaTe IMo-
JMTUKH MYJIBTHKYJIBTYPaIN3Ma, CTAJIO TPAKTHYECKH HEBO3MOXKHBIM COJIMIA-
pH3HPOBaTh OOIIECTBO M NMEPEHECTH YacTh HArPy3KH 10 COLMAIBHOM 3amure
HYXJaloIIMXcs Ha IUIeYM MHCTUTYTOB IpaXkJIaHCKoro obmectsa. Hacenenue
HE OIMyIIaeT ceOs OHOPOAHBIM o0IecTBOM. M, MOCKOIBKY K Manmoobecte-
YEHHBIM OTHOCSTCS, NPEXIE BCEro, MUIPAHThl U MX MOTOMKH, aKTHBU3UPO-
BaTh MHCTUTYTHI TPAXKIAHCKOTO OOIECTBAa HA OCHOBE MPHHITUIIA COIUAAPHO-
CTH yZaeTcs ¢ TPYIOM H He BCET/a.

0. C. ®AJIEEBA
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BaHOBCKMI TOCYIAPCTBEHHBI YHUBEPCUTET

MEPBI TOCYJIAPCTBEHHOM COLIMAJIBHOM MOJJAEPKKH
CEMEM C JIETbMH B P®D

Ha nannbIii MOMEHT colManbHas MOAJEPKKA CEMEN C JETbMU SIBIISAETCS
OHMM W3 aKTyaJbHBIX BOIPOCOB, TaK Kak dT0 HauOojee BaKHOE U
[IPUOPUTETHOE HAIPABICHUE COLUANBHOM NOMUTUKUA B PD, ocCHOBHOMU 3ajaueit
KOTOpOTO SIBJISICTCSI YCTPAaHEHHE CYLIECTBYIOLIMX JEMOTpadMYecKHX IpoOJeM.
Kpome Toro, nerm 510 Hambosee ysa3BMMash W He3alllMIIEHHAs KaTeTOpHUs
HAceJIeHUsI, KOTopasi HyXaeTCsl B COIMAJIbHOM 3allliTe HE TOJIBKO CO CTOPOHBI
CEeMbH, HO ¥ TOCYapCTBRa.

B mpaBe commansHOTO oOECTeYeHHMS MOJ MEpaMH  CONMAIBHOM
HOJJIEPKKE MOHUMAOTCS JEHCTBUS MJIM COBOKYITHOCTb JCHCTBHH CO CTOPOHBI
o0mIecTBa A1 OANEPKAHUS U YIOBJICTBOPEHUS CIIeHH(UIECKIX MOTpeOHOCTEH
YJIEHOB OOIIECTBA, COXPAaHEHHWS WMH COLMANBHBIX, OBITOBBIX M APYI'HX
OTHOIIICHUA W CBs3ei ¢ oOmecTBoM. TakmMm 00pa3oM, Mephl COIHAIBHON
MOIUIEPKKH  TIPEJOCTABIIIOTCS TPaKIaHaM HYKIAIOIMUMCST B COLMAIBHON
3aIIuTe, B TOM YHCTIE, K KOTOPBIM OTHOCSITCSI M CEMBH C A€THMH.

B P® Meprl rocynapCTBEHHOM COLMAIBHOM MOAJNEPKKH CEMbSIM C
JIETBMHU MOTYT OBITh MPEIOCTABIICHBI KaK B JCHEXKHOH, TaK U B HATypaJIbHOU
¢dopme. HyxHO ckazarh, 4TO MOHATHSA «Mepa» M «popma» He SIBISIFOTCS
TOX/I€CTBEHHBIMH MOHSATHSIMH.

Beiensitor ciepyroniye BUAbl MEp COLMAIBHOM TMOIJICPKKH CEMEH,
MMEIOIINX JIeTeil B NeHE)XHOH (opMe: IOCoOus, eXeMECSYHbIE JCHEeKHbIC
BBIIUIATBI WM KOMIIGHCAIWH, MaTepualibHas nomois. Hampumep, B
cootercTBHH ¢ D3 0T 19.05.1995 Ne 81-@3 «O rocyaapCTBEHHBIX ITOCOOHIX
rpakaaHaM, UMEIOIINM JAeTei» OCHOBHBIMH BUAAMH SIBISFOTCS TIOCOOHME MO
OepeMEeHHOCTH M POsiaM; €MHOBPEMEHHOE M0co0ue JKEHIIMHAM, BCTABIINM
Ha yYeT B MEAMIMHCKUX OpraHW3aliiX B PaHHHE CPOKH OEpeMEeHHOCTH;
€IMHOBPEMEHHOE TOCOOHE MPH POXKACHHH pebeHKa; exeMecsqyHoe mocoone
0 yXO[y 3a peOEeHKOM U JIp.

OnHOM 13 aKTyaJIbHBIX MPOOJIEM Hepa3pelIeHHOH KaK B TEOPUH, TaK M Ha
NPaKTUKe SBISIETCS  (parMeHTapHBI  XapakTep MPEJOCTABICHHS  Mep
COIMAIBHOW TMOAAEPKKH. DTO BBIPAXKAaeTcs B TOM, YTO (hMHAHCOBAsI ITOMOIIb
HaIpaBJieHa TOJILKO HAa CTUMYJIMPOBAHMS POXKACHUS PeOCHKA M MOUIEPXKKY IO
JocTikeHnst pebenkom 1,5 ner. Mrak, HeoOXoqMMO yCOBEpIIEHCTBOBATH
COLIMAJIBHYIO TIOJUIEPXKKY CeMel C JeTbMH IyTeM (OPMHpPOBAHHE EIMHOIO
3aKOHa 00 OKa3aHWM COLMAIBHOW MOMOLIM M BBENECHHS IOCOOWIT ayis neted
GoJ1ee cTapuInx BO3pacToB.

K. A. ©YPUH
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BaHOBCKMI rOCYAAPCTBEHHBI YHUBEPCUTET
IF'APAHTHUU 3AINATHI COIIMAJIBHBIX ITPAB BEXKEHIIEB B P®

CTuxuiiHbIE MUTPALMOHHBIE HPOLECCHl CO3JAI0T OAHY W3 CIIOXKHEH-
IMINX TOCYAApCTBEHHBIX MpobieM B Poccuu. COTHH THICSY MHTPAHTOB HYX-
JIAlOTCSl B TIPaBOBOW, MaTepuasibHOM M (UHAHCOBOW TOMOIIM, Tae 00bEMBI
3a4acTyi0 NPEBBIMIAIOT COLMAIBHO-3KOHOMUYECKHE BO3MOXKHOCTU rocynaap-
CTBa U OT/CJIBHBIX PETUOHOB, a YCIOBUS, B KOTOPHIX 3KOHOMHYECKH aKTUB-
Has 4acTh IIEPECcEICHIIEB MOTJa Obl 3aHAThCA CaMOOOeCIIeUeHUEM, IPaKTHYE-
CKHU OTCYTCTBYIOT.

B Poccuiickoii @enepannu npaa OexeHIa, B 3aBUCHMOCTH OT HX CO-
JepKaHHs, MOXXHO IOAPA3JeIUTh Ha YEThIPE TPYIIIBI: MpaBa, CBS3aHHBIC C
€r0 JIMYHOCTHIO KaK YeJIOBEKa; NPaBa, MPeI0CTaBIsIEMble HApaBHE C Tpakaa-
Hamu P®; mpaBa, mpenocraBiisieMble MHOCTPAaHHBIM IpakgaHam B P®; no-
TIOJTHUTENbHBIE TIPaBa, NMPEJOCTaBIsIEMBbIE 3aKOHOM Poccuiickoit @enepannu
«O OexxeHIax» ¢ MeNblo0 HanOOoJIbIIEeH COIMANbHON 3alIUThI UX CTaTyca.

Hopwmsl poccniickoro 3akOHOIATENbCTBA 0a3MPYIOTCS HA COOTBETCT-
BYIOIIMX MEXIyHapoAHBIX craHaaprax (KoHBeHmHum o cTaryce OeeHIeB
1951r. u gp.). Ha 3amuTy commanbHBIX Oiar OeXEHIIEB HallpaBlieHA -
TENIBHOCTh Pa3HOOOPA3HBIX MHCTUTYTOB I'Pa)kKJIaHCKOTO OOILIECTBa, rocyaap-
CTBa M €r0 MHCTUTYTOB; MEXIYHAPOIHBIX NPABUTEIbCTBEHHBIX U HEIIPaBH-
TEJBbCTBEHHBIX MPABO3AIIUTHBIX OPTaHU3AIHUH.

COOTBETCTBEHHO 11€JIECO00pa3HO BBIACIATH HOPMATUBHBIE W OPTaHH-
3aI[MOHHBIC TapaHTHH 3AIIUTHI COIMAIBHBIX IIpaB OexxeHeB B PO.

Cekuus
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IIPABO ®Pr

C. O. BAXPOMEEBA, JI. A. TAJJAHOBA
BaHOBCKMI rOCYAAPCTBEHHBI YHUBEPCUTET

YT OJIOBHBIN INPOCTYIIOK KAK OTHA U3 KATETOPUM
HNPECTYIIHBIX JESAHHUU B YTOJIOBHOM IIPABE ®PI'

Cpenu pOCCHUHCKUX  yUEHBIX-KPUMMHAIUCTOB  BEAETCS
O)KMBJICHHAsE JMCKYCCHS OTHOCHTENILHO LEJIecOOOpa3sHOCTH BKIIIOUCHHS B
YTOJIOBHOE 3aKOHOJATEIbCTBO MOHATHS YroJOBHOTO IpocTynka. Mccnenosa-
TEeJIM Ha3bIBAIOT J[BE IJIaBHBIC LIENH, ONPEAEIAIoINe aKTyaJIbHOCTh BOIpOCa:
JKeNIaHWe CHU3UTHh MAcIITad KPUMUHAIN3AINHA OMACHOTO ITOBEACHUS, YTOOBI
pasrpy3uTh CyAbl, U MOJEPHU3UPOBATh 3aKOHOAATENLCTBO B COOTBETCTBUM C
MHUpPOBBIMHU TeHAeHIUAMU. BepxoBHbiii Cyn PO B 2017 r. BRICTYIIUI € 3aKO0-
HOAATEJNbHOU MHHUIIMATUBON nomoiHuTh cT. 15 YK PO kareropueit yronos-
HOTO TIPOCTYTIKA — MPECTYIUICHNUSI HeOOIBIION TSDKECTH, 32 KOTOPOE HE Tpe-
JyCMOTPEHO HaKa3aHWE B BHUIC JIMIICHHUS CBOOOIBI.

OO6parmasch K 3aKOHOJATENLCTBY UHBIX CTPaH, MOXKHO Clie-
JIaTh BBIBOJI, YTO OIPEJENICHHE YTOJIOBHOTO IIPOCTYIKa UMEET Psiji CYIIECT-
BeHHBIX oThauuuid. Tak, cormacHo a63. 2 § 12 YK ®PI" yronoBHbIMU mpo-
CTYIIKaMH SIBJIAIOTCS IPOTHBOIIPABHBIE JESHHSA, 32 COBEPIICHHE KOTOPBIX
3aKOHOM TIPEAYCMOTPEHO MUHUMAJIFHOE HaKa3aHHE B BUJIE JHUIIEHHUS CBOOO-
Il Ha CPOK He OoJiee 0JJHOTO roja WM JeHexHoro mrpada. [lokymenne Ha
COBEPILIEHUE YIOJOBHOI'O MPOCTYIKA HAKa3yeMO TOJBKO B CIELUUAIBHO Oro-
BOPEHHBIX 3aKOHOM ciay4dasx (a03. 1 § 23 YK ®PT"). Ho cameiM sipkum OTITH-
YUEM, Ha Hall B3IJISIA, SBJISETCS TO, YTO OTHECEHHE NIESHUS K KATETOPUU yIo-
JIOBHOTO TPOCTYIKA OMNpPENENAeTCs] He MaKCUMAalbHBIM pa3MepOM CaHKIUU
(xax B YK P®), a MurnmansHbpIM. K 9HCITy YyrONOBHBIX IPOCTYIIKOB HEMEII-
KAH 3aKOHOJATedh OTHEC, HAIpHUMep, MPUIMHEHHE CMEPTH 10 TPeOOBaHUIO
(§ 216 YK @PT’) u np. 3a ymepiBieHne o nmpocsde MperycMOTPeHo HaKa-
3aHHE OT MIECTH MECSIIEB 0 IIATH JIET JIMIICHUS CBOOOABI. JTO AESHUE Ciie-
JIyeT OTHOCUTH K YTOJIOBHBIM MPOCTYIKaM, T.K. MUHUMAJIbHBIA IIpeIen CaHK-
IIUH HE TIPEBBIIAET OAHOTO Io/ia JUIICHHUS CBOOOIHI.

Kak ormeuaer I'. @pucrep, NpakTUUECKOE 3HAYECHUE AAH-
HOW KaTeropuM JesHUH B yroJIOBHOM IpaBe ['epMaHMU 3aKirodaeTcs B BO3-
MOXHOCTH TIPEKpAIEHUs YTOJIOBHOTO MpOIiecca U3 COOOpaskeHHH 1e1eco00-
pasHoctu. BepxoBubiii Cyn P® B pa3paboTaHHOM 3aKOHOIPOEKTE TaKXe
IHIIET O LEeJIECOO0Pa3sHOCTH OCBOOOXKICHUS OT YrOJIOBHOW OTBETCTBEHHO-
CTH, HO TOJIBKO TEX JIUII, KTO COBEPIIMI YTOJOBHBIM IPOCTYNOK BIIEPBLIE.
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T. A. KY3HELIOBA
BaHOBCKMI rOCYAAPCTBEHHBI YHUBEPCUTET

BHUJIbI COCTABOB ITPECTYIIJIEHUAM B YTOJIOBHOM ITPABE
POCCHM U ®PT: CPABHUTEJBHBII AHAJIN3

Hemenkue ydensle, kak otmeuaeT A. D. JKanuHCKui, BbI-
JIEISIIOT ABE OOJIbIIME TPYIITBI BUJOB COCTABOB IPECTYIUICHUH, OJHA U3 KO-
TOPBIX TPEJCTABISET CO00I HayuHBIE, TEOPETHYECKUE KOHCTPYKLIUH, & APY-
ras UMeeT MpakTuieckoe 3HaueHue. Kpurepuem nepBoii kiaccudukaimu, 1o
muenuto T. JlekHepa, BbicTymaeT (QyHKIHs cocTaBa mpecTyruieHus. OOmmii
WY TapaHTUHHBINA COCTaB NMPECTYIJICHU (COCTaB NPECTYIUICHHUS B HIMPOKOM
CMBICIIE COrlIacHO TpakToBke M. Beccenbca i B. Boiinbke) — 9T0 Bce MaTepH-
aNbHBIC TIPEOIOCHIIKH YTOJIOBHONH OTBETCTBEHHOCTH (OOBEKTHUBHBIC M CYOB-
eKTUBHBIC, MMO3UTHBHBIC W HETAaTWBHBIC NPU3HAKH,), OOBEKTUBHBIC YCIOBHUS
HAKa3yeMOCTH M OTCYTCTBHS OOCTOSTENHCTB, MCKIIOYAIONINX OTBETCTBEH-
HOcTh. COCTaB JIGSHUS B Y3KOM CMBICIIE OIHCHIBACT MPH3HAKH, KOTOPBIC HH-
TUBHUTyaTM3UPYIOT JaHHBIA JEITUKT, XapaKTePU3YIOT €ro OTACIbHEIC CIICIH-
(udeckre npusHaku. J[aHHBIA BUJA COCTaBa y4eHBIE TOAPA3ZCIAIOT Ha Je-
muktHei coctaB (Deliktstatbestand) u coctaB mpoTHBONMpaBHOCTH WM CO-
craB mempasiasl (Unrechtstatbestand). B pamkax Bropoil kiaccupukanuu
COCTaBBI MPECTYIUICHUA B Y3KOM CMBICIIE ITOJIBEPraroTCs AalbHEHIIeMy Je-
nenuto. A. 3. JXKanuHCKUN yKa3bIBaeT, UTO COCTAB MIPOTHBONPABHOCTH, OXBa-
THIBAIOLIUIA TPU3HAKU, KOTOPBIC 3Ty IPOTHBOIPABHOCTH MOBEHIMAIOT A
YMEHBIIIAIOT, JEUTCS Ha 3HAKOMBIC POCCHHCKOMY IOPHCTY OCHOBHBIC, KBa-
TUQUIUPOBAHHEIE W TPUBUICTHPOBAHHBIE COCTaBBL JICMUKTHBIC COCTAaBBI
MOJPa3ICISIIOTCS. Ha MaTepuaibHbIle U (hopManbHBe. B (hopMaisHOM cocTaBe
HecoOmozienue npasa, ormeuaet . dpucrep, COCTOUT NHUIIb U3 HA3BAHHOTO
B 3aKOHE JeHcTBHs. MarepHaibHbIe COCTaBbl MOTYT OBITH COBEPILCHBI JIFO-
OBIM JIEHCTBUEM, HO ¢ 00s3aTeIHbHBIM HACTYIUIEHUEM MTOCIECTBHS 3a Mpee-
namu comessHHOro. OcoOeHHOCTRI0 HEMEIKOH YTOJIOBHO-TIPABOBOH JIOKTPH-
HBI SBIISIETCS OTHECEHHE COCTaBOB CO3aHUS OMACHOCTH K MaTepHalIbHBIM. B
poccuiickux ydeOHMKaX IO YTOJIOBHOMY ITPaBYy COCTaBBI CO3JAHUS OMACHO-
CTH, a TaK)K€ yCEYEHHBIE COCTABBI PACKPHIBAIOTCS B KAYECTBE CAMOCTOSTEIb-
HBIX BHI0B. HO B ropuanyeckoi nuTepaType BCTpedaeTcss M MHAS MO3UIHSL.
Tak, A. B. IBanumH, 3aHnMaromuiicss pa3paOb0TKOH KOHIENTYaJIbHBIX OCHOB
KOHCTPYUPOBAHUS COCTaBa MPECTYIJICHUS, CYUTAET, YTO TaKHE BUJBI COCTaA-
BOB CJIEZyeT JUKBUIMPOBATh JIHO0 PEKOHCTPYHPOBATh B MaTepHaibHble. Kak
BUJINM, TIOCJICJHUM TE3UC aBTOpa OJM30K IO CBOEMY COJIEPKAHHIO K HUAEIM
HEMELIKUX YYEHBIX.
T. A. UUCTOB
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BaHOBCKMI rOCYAAPCTBEHHBI YHUBEPCUTET

CYJEBHASI CUCTEMA ®PI' 1 CHIA:
OBIIME ITPU3HAKHW 1 OCOBEHHOCTH

OPI" u CIIIA npuHamiIekXaT COOTBETCTBEHHO K pPOMAaHO-
TepMaHCKOH U aHTJI0-aMEepUKaHCKOM MPaBOBBIM ceMbsM. MHTepec npencTas-
JSIET BIJENICHNE OOLIMX M OTIIMYUTEIbHBIX YepT CyJeOHBIX CUCTEM BBIOpaH-
HBIX JUISl UCCIIEAOBAHMUS CTPAH C IIEJIbI0 N3yUeHHUs 3apyOeKHOTO OIbITa Opra-
HHU3aLUK CyeOHOM BIacTh B (peepaTHBHOM TOCYIapCTBe.

K o0muMm mnpu3HakaM MOXHO OTHECTH pachpeaesicHue
KOMIIETeHIIMU B cepe cyneOHoi BiaacTH Mexay Qenepauueid u e€ cyobek-
taMu. Tak, B ®PI" u B CIIIA B KOMIIETEHIIUIO 3€MENb U IITATOB BXOAUT Op-
TaHW3alMs YIPaBICHHS CYI0B. B 3THX cTpaHax mpaBocyaue OCyIIeCTBISETCS
B TIEPBYIO OYEpeb CyJaMu 3eMejb W IITATOB, HA KOTOPBIC MPUXOAUTCS OC-
HOBHast Macca aen. [y cyqeOHBIX CHCTEM 3THX TOCyNapCTB XapakTepHa y3-
Kas crenuanusanyst cynos: B @PI” 3To cyzbl Mo TpyIOBBIM A€iaM, COLHAITb-
HBIM BOTIPOCAaM, CHCTEMa aJMUHHUCTPATUBHBIX ¥ (PUHAHCOBBIX CYJOB, a TAKXKE
camocTosATeNbHBIe CyaeOHbIe yupexaeHus (PeaepaabHbIil AUCITUIIHNHAPHBIN
cyn, @enepanbHblil TaTeHTHBIH cyn U ap.). Ocoboe mecto 3anumaer Dene-
panbublii Koncturynmonnsiii cyn. B CILA Ha denepaibHOM ypOBHE Takxe
MMEeTCs HECKOJBKO CIeIHalbHbIX cynoB: llperensuonssiii cyx, Cyx mo
BHelHel Toprosie, Hamorossiii cyn u ap. Ha ypoBHe mTaToB Takxe cyuie-
CTBYIOT CIIEIIMaJIbHBIE CYJBI KaK NPH OKPYXKHBIX CYZIaX, TaK U B BUJIE CaMO-
CTOSITENBHBIX YUPEIKACHHUH.

Paznuuust mposiBisitoTes B crioco0ax OpraHu3anuy cyneo-
HOHM cucremsl B cyObekrax ¢enepaumu. Ecnu cyne6Has cucrema I'epmannmu
IpoleccyaabHO €IMHA, TaK KaK HOPMBI CYJOYCTPONCTBA COAEPKaTCs Ipe-
MMYILECTBEHHO B (hepepaibHOM 3akoHoaaTenbeTse, To At CLIA xapakrep-
HO TapaiiebHOe CYIIECTBOBaHHUE (emaepasibHON CyAeOHONH CHCTEMBI W Cy-
JIeOHOM CHCTEMBI ITATOB. DTO OOBSICHAETCS TEM, 4TO (hopMHpOBaHHE Cyneo-
HBIX CHCTEM IITaTOB OTHOCUTCS K BEIEHHUIO caMHX mTaToB. Clexyromee oT-
JIMYUe BBINICYKAa3aHHBIX CyIeOHBIX CHCTEM KacaeTcsl MpaBoBOM 6a3bl: B I'ep-
MaHHH CYAbI 3eMeJIb HCIOIB3YIOT MPEUMYIIECTBEHHO (eepansHoe MpaBo, a
B CIIIA cynsl mITaToB OCYIIECTBISIIOT MMPABOCYIHE HA OCHOBE 3aKOHO/IATEIb-
CTBa ILTATA.

CXO0/CTBO JaHHBIX CyJeOHBIX cucTeM oObBsicHseTcs dexne-
PaTUBHBIM TEPPUTOPUAIBHO-TOCYJAPCTBEHHBIM YCTPOWCTBOM, a OCOOEHHO-
CTH BBITEKAIOT U3 UCTOPHUYECKUX MyTel X (POPMHUPOBAHHSI.

I1. 1. YUCTAKOB
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BaHOBCKMI rOCYAAPCTBEHHBI YHUBEPCUTET

ITPABOBOE PEI'YJIMPOBAHHUE KOPITIOPATUBHOI'O
JOT'OBOPA B ®PT

W36panHast HAMU TeMa SBIIETCS aKTyalbHOM M BaKHOH, TaKk Kak B
I'epmaHuu aKTHBHO HCNONIB3YEeTCS KOHCTPYKLHUS KOPHOPATUBHOTO JOrOBOpa
U C ee MOMOIIBIO PEIIAIOTCS BOMPOCHI, CBS3aHHBIE C YYaCTHEM YJIEHOB XO-
3STUCTBEHHBIX OOLIECTB B AEATEIHHOCTH MOCICAHUX.

Hemenkoe 3ak0HOIATeIbCTBO HE COMCPKUT JICTATBHOTO OIpesesie-
HHUSl KOPIOPAaTUBHOTO AoroBopa. IIpm aToM cyneOHas mpakTHKa IMOHUMaeT
MOJl HUM OOBIYHBIN TPaXKIaHCKO-IIPaBOBOM JIOTOBOP, 00s3aTeIbHBIA TOJBKO
JUISL €T0 CTOPOH. YYacTHUKAaMHU TAKOTO COTJIAIICHUS MOTYT BBICTYNATh yda-
CTHUKH XO3SHCTBEHHOTO OOIIECTBA, MHBIE JINIIA, HE SBIAIOLINECS €TO yJacT-
HHUKaMH, a TAKXKe caMo IOPHIMYECKOe JINIO. B HeMerkoi aureparype 10MH-
HHUPYEeT TOYKa 3PEHUS, YTO KOPIOPATHBHBIA JOTOBOP MPEACTABISET COOOM
TPa’kIaHCKO-TIPABOBOE COTJIAIIIEHHE YYaCTHUKOB O CO3JaHHWHU OOIEecTBa da-
CTHOTO TIpaBa.

ITo muenuro JI. M. CtemanoBa, B. A. ®orens, X.-U. lpama B He-
MEIIKOM IIpaBe€ OTCYTCTBYET IEJIOCTHOE IPABOBOE PETyIHpPOBAHHE 00s3a-
TEJbCTBEHHO-TIPABOBBIX OTHOIICHHUH, BO3HUKAIOIIUX B CBSI3U C 3aKIIOUCHHEM
KOPIIOPAaTUBHOTO JIOTOBOPA. BMecTo 3TOro, Takue OTHOLICHHS PETyIUPYIOTCS
OOIIMMHU TOJOXEHUAMHU TPAKIAHCKOTO 3aKOHOAATENbCTBA, B YAaCTHOCTH,
HOpMaMH O cBOOOEe J1oroBopa. B xauecTBe HOpMaTHBHOW 0a3bl AJIsl KOPIIO-
PaTUBHOTO JOTOBOPA, @ UMEHHO JUIS TAKOI €ro pasHOBHIAHOCTH, KaK aKIHO-
HEpHOE COTJIANICHHE, BRICTYNAeT Takxke I. 5 § 23 3akoHa 00 aKIIMOHEPHBIX
obmectBax ['epmannu (Aktiengesetz) ot 06.09.1965, B cOOTBETCTBUH C KO-
TOPBIM JIONYCKAIOTCS JOMOJHSIOIINE yCTaB MOJIOKEHUS, €CIH 3aKOH HE CO-
JIEP>KUT UCUEPTIBIBAIOLIEE PETyIMPOBAHHE.

Takum o0pazom, HEMENKHHA 3aKOHOIATEeNhb OOOCHOBAaHHO HE CTpe-
MHUTCA K JCTAIbHOMY YPETryIHPOBAaHHIO OO0S3aTEIBCTBEHHBIX OTHOIICHHM,
BBITEKAIONINX W3 (DaKTa 3aKITIOYEHHS] KOPIIOPATUBHOTO JoToBOpa. Kak cren-
CTBHE, IpelycCMaTpUBAeTCAd IIUPOKas CBOOOIAa CYIEHCKOTO YCMOTPEHHS,
00yclioBJIeHHAsE HEOOXOJUMOCTBIO PEIIEHUSI CIIOPOB, BBITEKAIOIIUX W3 JaH-
HBIX OTHOIICHHWH NMPEUMYIIECTBEHHO Ha OCHOBAHUH OOIINX ITOJIOKEHHUH Tpa-
JKTAHCKOTO 3aKOHOJATENbCTBA.

Cekuus
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TPY/IOBOE IIPABO

A. O. AJIAJIOBA
BaHOBCKMI rOCYAAPCTBEHHBI YHUBEPCUTET

COLHUAJIBHOE HEPABEHCTBO MYXKYHMHbI U ’)KEHIIIUHbI
B TPYAOBBIX OTHOIIEHUAX B COBPEMEHHOU POCCHUHA

ColpansHOe PaBEHCTBO MYXKUHHBI U JKCHIIIMHEBI BO BeeX cepax oorie-
CTBEHHBIX OTHOIICHUIA TpeOyeT 3aKperUIeHHs U B 3aKOHOIATENbCTRE. | eHIepHbIi
aCMeKT UMEET MECTO, B YaCTHOCTH, B TPYIOBBIX OTHOLIEHUSX. 10O, HACKOJIBKO
SIBHO BBIPKCH JUCKPUMUHAIIMOHHBII XapaKkTep OTHOIICHHI B TPYIOBOH cdepe,
XapaKTepHU3yeT yPOBEHb Pa3BUTHS OOIIECTBEHHBIX OTHOIICHHH B 1Ie7IoM. Ha Hammn
B3TJISI, B COBPEMEHHBIX TPYAOBBIX OTHOIICHHUSX 0OJiee BBIPA)KCHA ITO3UTHBHAS
TEHJICHLIUS COLMAIbBHOTO PaBEHCTBA MYXKUMHBI U JKEHILIUHBI, HO B TO K€ BpeMs
BCTPEYAETCS] U HETATUBHBIN acleKT FeHJEPHOT0 HEpaBEHCTBA. JMCKpUMHHALM-
OHHEBII XapaKkTep HEKOTOPHIX OTHOIICHHH MPOJ0IDKAET OBITH SIPKO BBIPAXKCH.

3akoHo#aTenbcTBO PD mpoBO3MIIAIIAET, YTO MY)KUMHA M HKEHIIMHA
HMMEIOT paBHBIE TIpaBa ¥ CBOOOJIBI M paBHBIE BO3MOXKHOCTH JUTS MX Pean3allyy.
I'apanTupyercst mpaBo Ha BO3HATrpakIeHHE 3a TPyA 0e3 Kakoil ObI TO HHU OBLIO
JuckpuMuHaiyu. HUKTO He MOXKeT ObITh OTpaHUYEH B TPY/JOBBIX NpaBax U CBO-
0o/1ax WM NoTydYaTh Kakue-1M00 MPerMyIecTBa 1Mo MPU3HaKy moJja. B naHHbIX
TOJIOKEHUSIX MBI BHJUM MO3UTHBHBIA aCMEKT M TEHJCHIIUIO K TEHJIEPHOMY pa-
BEHCTBY B COBPEMEHHBIX POCCHUICKUX TPYIOBBIX OTHOMIEHUsIX. HO MOXHO BbI-
SIBUTh HETAaTUBHBIN aCIEKT TUCKPUMHIHALINH B TAKUX CUTYAIHAX, KaK: HEOOOCHO-
BaHHBII OTKa3 B 3aKIIOYCHHUU TPYIAOBOTO JIOTOBOpa ¢ OepeMEHHBIMH KCHIIIHA-
MU WM UMEIOIIMMU MaJIOJIETHUX JIETeH; IPEUMYLIECTBEHHOE Ha3HAYEHUE MYXK-
YUH Ha PYKOBOJSIIME JOJDKHOCTH; YCTAHOBJICHUE YTOJIOBHOTO 3alpeTa 3a OTKa3
JKCHIIMHE B TIpUeMe Ha paboTy 1o IpHYrHEe OSPEMEHHOCTH MM HAJIIYHS MaJio-
JIETHUX JieTel O6e3 aHAJIOTMYHOTO 3ampeTa B OTHOIICHUH MY)KUYHH C JIEThbMU; 00-
Jiee JIETKHWe YCIIOBHS TPYZAa TOJNBKO JUIS JKEHIIUH W JIOTIOJHUTENLHBIE TaAPaHTHH
JUIsl GepeMEHHBIX JKeHIIMH/MMEIOIINX MaJOJIeTHHX JeTell (3amper Ha paboTsI B
HOYHOE BpeMsi, JOTIOJTHUTEIBHBINA OTITYCK) 0€3 aHAJOTUYHBIX TapaHTHH IS OT-
1I0B | T.[I.

Takum 00pa3om, BUJIeH KaK MO3UTHUBHBIN, TaK W HETATUBHBIA aCIEKT
COLMAJIbHOTO HEPaBEHCTBAa MYXUMHBI U KEHIIMHBL. ECTb mpeuMyliiecTa Kak B
MOJIb3Y MYKUMH, TaK U B MOJIb3Y JKEHIIMH. B TO ke BpeMsi MO>KHO 3aMETHUTh, YTO
UJICT OTPAHUYCHUE MPAB HE TOJBKO YKCHINUH (KaK 9TO UCTOPHICCKH MPOUCKO/IU-
JI0), HO U MYXYHH (32 CYET PaCIHIMPCHHOr0 00BhEMa MpaB, MPEAOCTABICHHBIX
JKEHIIIUHAM).

A.B. AHTOHOBA
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BaHOBCKUI rOCYAAPCTBEHHBIA YHUBEPCUTET

COJEPXKAHUE ITPABOBOT'O CTATYCA JINI|
C O'PAHUYEHHBIMHA BO3MOKHOCTSIMHU 31I0POBbSI

OOrmeit 0CHOBO# M PyKOBOACTBOM ISl IPUHATHSA MEpP B HAI[OHAIIb-
HOM M MEXJIyHapOJHOM IlJIaHe B 00JIaCTH 3aIlUTHI IpaB UHBAIHIOB, SIBISCT-
cs Jleknmapaiys o mpaBax MHBaIMJOB, MpuHATas 'eHepanbHOl AccamOieeit
OOH 9 nekabpst 1971 r. HBanmuapl MMEIOT NMPaBO Ha SKOHOMUYECKOE U CO-
I[agbHOe oOecreueHne U yAOBIETBOPUTENbHBIN YPOBEHb KU3HU. [Ipu aTOM
OHM MMEIOT NPaBO Ha MEIHUIMHCKOE, NMCHUXMYECKOe WM (PYHKIHOHAIBHOE
JieyeHHe, BKIIIOYasl MCIOIb30BaHUE IMPOTE3HBIX M OPTONEANYECKHUX ammapa-
TOB, HAa BOCCTAaHOBJICHHE 3/JOPOBBSI U IIOJOKEHHA B 00IIeCTBe, Ha 00pa3oBa-
HHE, DPEMECICHHYI0 NPO(ECCHOHANBHYIO IIOATOTOBKY M BOCCTaHOBJIICHHE
TPYZIOCHOCOOHOCTH, OMOIIb, KOHCYJIBTALUH, YCIIYTH 110 TPYAOYCTPOICTBY 1
Ipyrue BHUIOBI OOCTY)KMBaHUS, KOTOPBIC IMO3BONAT MM MAaKCHMAaJIbHO MpO-
SIBUTh CBOM BO3MOXKHOCTH. MIHBanuapl MMEIOT TAaKXKe MPABO JKUTb B KPYTy
CBOMX CEMEW WM B YCIOBUSAX, UX 3aMEHSIOIUX, U Y4aCTBOBATh BO BCEX BH-
Jlax 0OIIeCTBEHHOH JeITeNbHOCTH, CBA3aHHBIX C TBOPUECTBOM WM MPOBEe-
HHEM J0CyTa.

B cospe-

MEHHBIX COI[HAJIbHO-3KOHOMUYECKUX YCJIOBUSAX OJHON M3 BaXKHEHIIMX 3amay
oOmiecTBa SBISETCS TOCYHAPCTBEHHAs MOJJEp’KKAa M COLMAIbHAs 3aIluTa
MHBAIHAOB. B Poccun mpaBa MHBaNMIOB HA y4yacTHe B XKM3HM OOIECTBA U
3alIUTa UX UHTEPECOB, OMNPENEICHUE COAEPKAaHUs NIPaBOBOIO cTaTyca B Iie-
JIOM 3aKperuIeHb! (heiepatbHBIM 3aKOHOIATEIECTBOM U PSJIOM ITO3aKOHHBIX
axkToB. OHH HaIIPaBIICHBI HA NMPENIOCTABICHUE UHBAIUIAM PAaBHBIX C IPYTHMU
rpaxJaHaMHM BO3MOXKHOCTEH peanu3allid Tpa)<IaHCKUX IpaB, YKOHOMHYE-
CKHX, MOJUTHYECKHUX U IPYTHX KOHCTUTYIIMOHHBIX IpaB U cBOOO/I.

OCHOBHBIM 3aKOHOM, OIIPEJIEISIONINM TOCYJapCTBCHHYIO MOTUTHKY
B 00J7aCTH COIMATIFHOM 3aIIMUTHI HHBAINAOB B Poccuiickoit @enepartin siBiis-
ercst @enepaybHbI 3ak0H 0T 24.11.1995 Ne 181-®3 «O conumanbHON 3amuTe
nHBanuA0B B Poccuiickoit @enepanumy. Llenpro MOMUTHKH sBIsETCS obec-
MeYeHNe MHBAJNIAM PaBHBIX C APYTUMH TPaKAaHAMHU BO3MOXXHOCTEH B pea-
JU3aIMN TPAKJAHCKUX, SKOHOMUYECKHX, MOJUTHYECKUX W APYTHX MpPaB U
cBoOon, mpexycMorpeHHbIx Koncrutynuei Poccmiickoit @enepanuio B 3a-
KOHE OIIPEJENICHO MOHATHE «UHBAIUI» MU YCTAaHOBJIEHBl KaTETOPUHM TPYII
UHBAJIUJAHOCTHU.

C. B. APCEHMH
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BaHOBCKMI rOCYAAPCTBEHHBI YHUBEPCUTET

OBBEKTbBI 1 ®YHKIUU JESTEJIBHOCTHU NPOKYPATYPbI
B COEPE 3AIIIUTHI ITPAB HHBAJINIOB

B coummanpHOM TrocymapcTBe OpraHbl HMPOKYpPATyphbl BBINOJIHSIOT
BO)XHEHIIYIO MPaBO3AIINTHYIO (QYHKIUIO, 0O0ecreyrnBasi MOJHOLEHHYIO pea-
JM3alI0 TpaBa Ha JOCTOMHYIO HM3Hb U CBOOOIHOE pa3BUTHE YEJIOBEKa,
BKJII0Yas OXpaHy TPpyZAa U 3J0pPOBbs JIIOAEH, MaTepUHCTBA, OTLIOBCTBA U AET-
CTBa, IPaB MHBAJIUI0B U MOXKUIIBIX TPAXKIAH.

OObekTaMH Haa30pa 3a HMCIOJHEHHEM 3aKOHOB B c(epe 3aliuThl
[IPaB UHBAINAOB SABJSIOTCA: OPraHbl, OPraHU3allui, UX PYKOBOAMTENH, yKa-
3aHHbIC B 11. 1 cT. 21 3aKoHa 0 MPOKypaType, €ClIM OHH BHICTYNAIOT yYacTHH-
KaMH OTHOIICHUH, BOZHUKAIONINX TI0 MOBOJY M B CBSI3U C pPeasIM3anneii KOH-
CTUTYLIMOHHBIX NIPaB MHBAJIUIOB B chepax 37apaBOOXpaHEHHs, 00pa3oBaHus,
COILIMATBHON 3aIMTHI, KWINIIHOK cdepe, KyIbTypbl, JOCTYIHOH HH(Mpa-
CTPYKTYPBI U IPYTHX.

IMon dyHkIMeEl MpoOKypaTypsl MOHMMAETCS TAKOH BHUI €€ ACATEIb-
HOCTH, KOTOPBIH IpeonpeaenseTcs COUaIbHBIM NpeIHa3HAuCHHEM IIPOKY-
paTyphl, BBID@KEHHBIM B €€ 3a/a4ax, XapaKTepH3yeTCs OIpeAeICHHBIM
MIPEeMETOM BEJICHHS, HAIIPABJIECH Ha PEIICHUE 3TUX 3a/1a4 U TpeOyeT HUCIIONb-
30BaHUS NPUCYIIUX eMy MoJHOMOYMi. O0s3aTeNbHBIM PU3HAKOM (YHKIIMI
SBIISICTCSA UX BO3JIOJKEHHE Ha MPOKYPATyPy TOIBKO 3aKOHOM.

Ucxons n3 monoxxeHwit cr. 1 3akoHa 0 mMpokypaType, K QpyHKIIsIM
(BMIOaM IesITeNbHOCTH) POCCHUICKOI HPOKYpaTyphl BHE YTrOJIOBHO-TIPABOBOM
cdepsl MOXKHO OTHECTH: HaJ30p 3a MCIOJIHEHHEM 3aKOHOB (O 3alIHMTe IIpaB
WHBAJIMIOB); Y4acTHe B MPABOTBOPUYECKOH JEATENFHOCTH (B LEISIX COBEp-
HIEHCTBOBAHUS PEriaMEeHTalH NIPABOBBIX MEXaHU3MOB pealu3allii KOHCTH-
TYLMOHHBIX TpaB WHBAINAOB); BO30YyXJEHHE JieJl 00 aJMHUHHUCTPATUBHBIX
MIPaBOHAPYIICHUAX W MPOBEICHNE aIMUHUCTPATUBHOTO PACCIIETOBaHUS TE€O-
PETUKH MPOKYPOPCKO-HA30PHOTO IIPaBa MPEJIaraloT ¢ y4eTOM TeOpeTHde-
CKOM JOpabOTKM OTHECTH K (YHKIHMH aJMHHUCTPATHBHOTO IPECIEIOBAHUSI
OpPraHOB MPOKYpaTyphl (B OTHOLICHWH JOJDKHOCTHBIX JIUI] W IOPHIMYECKUX
JIMII, HAPYIIAOUIUX TpaBa WHBAJIHM/OB); YIaCTHE B PACCMOTPEHUH e Cyma-
MU (B IeJISAX 3aIIUTHI TPAB HHBAINIOB).

H. A. BETIOTOBA
139



BaHOBCKMI rOCYAAPCTBEHHBI YHUBEPCUTET

MATEPUHCKHWH (CEMEMHBIN) KAITUTAJI B CUCTEME
TOCYJAPCTBEHHBIX BBIILIAT

AXTyanbHOCTh HCCIICIOBAaHHSI AAHHOM TEMBI 3aKIFOYacTCs B TOM,
4TO JIONOJHHUTEIbHAS Mepa rocylapCTBEHHON MONIEPKKH CeMel, MMEIOLIUX
JieTelt - MaTepuHCKUM (ceMeilHblif) kanuTai, BBeJeHHbIH ¢ 1 sHBaps 2007 r.,
CTUMYJIUPYET MOBBIIIEHUE POXKAAEMOCTH B cTpaHe. Huskas poxaaeMocTs u
OTCYTCTBHE MaTepHaJIbHOI MOJAEP)KKH CeMell ¢ NeTbMM CTalH paccMaTpH-
BaThCsl KAK OCHOBHBIE MPUYHMHBI KPUZUCHOW IeMOTpadynuecKoi CUTyaluHt.

MarepuHckuil (CeMeiHbINH) KamuTall ecTh cpeAcTBa (eaeparsbHOro
Oromxera, mepenaBaemble B Oromket [IOP Poccnn Ha peann3amnuio TOMOTHA-
TENBHBIX MEpP TOCYIapCTBEHHOH MOJICPKKH.

K uncny num, KoTopsle BIpaBe MOTy4aTh MAaTCPHHCKUH KaIrlUTal 3a-
KOHOJIaTeIb OTHOCHUT, BO-TIEPBBIX, KEHIIUH, POAMBIINX WM YCHBIHOBHUBIINX
BTOPOT0 peOeHKa; MY’KYMH, SBISIOIUXCS CTUHCTBCHHBIM DPOIUTEIEM HIIH
YCBIHOBHTEJIEM BTOPOTO ¥ MOCIIEAYIOIUX AETEH.

HanpaBneHuss HCIONB30BaHUSA CPEACTB MATEPUHCKOTO KamuTaia:l)
yIIydIlIEeHUuE XKUJIbs; 2) oOpa3oBaTenbHbIE YCIYTH Ui J00oro pebeHka ce-
MBbH; 3) BIIO)KEHHE CPEICTB MATEpHHCKOIO KalWTalda Ha HAKOIMHUTEIbHYIO
MEHCUIO MaTepu; 4) amanTarys U OOIIeCTBeHHAs WHTeTpalysl 1eTell — NHBa-
JHI0B; 5) MpeIoCTaBICHUE eKEMECUHbBIX BHITLIAT.

B Hacrosimiee BpeMs NpeINpUHUMAIOTCS MOMBITKH 110 COBEPIIEHCT-
BOBAaHHIO POCCHICKOTO 3aKOHO/ATENbCTBA, PErIaMEHTHPYIOUIEro IPUMEHE-
HUE MaTEpUHCKOIo Kamurana. Tak, Hanmpumep, HauuHas ¢ 2017 roga, npen-
JaraeTcs pacluIMpeHne HaNpaBICHUH HUCIIOJIB30BAHMS CPEICTB MATEPHHCKOTO
Kanuraa:

- IPEAOCTABICHHUE €XKEMECSYHBIX BBIIIAT CEMbAM, IPU3HAHHBIX Ma-
JIOUMYIINMU;

- UCTIONIB30BaHUE CPEACTB CEMEHHOI0 KaluTana Ha IMOKYIKY TpaHC-
MOPTHOTO CPEJICTBA;

- IproOpeTeHNe 3eMeTbHOTO yJacTKa;

- BO3MOXXHOCTh PEMOHTA JKHIIbS FJIH ITOJIBEACHNS KOMMYHHKAITUH K
HEMY.

MarepuHcknii (ceMelHbI) KamuTan siBIsieTcsl abCONIOTHO HOBBIM
BUJOM TOCYIAPCTBEHHOW MOANEP>KKH OTLOBCTBA, MAaTEpPUHCTBA U JETCTBA,
KaK MO0 COJACPKAHUIO, TAK U 10 YCIOBUSIM IIPEJOCTaBICHUS.

A.TI. BTACOBA
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BaHOBCKMI rOCYAAPCTBEHHBI YHUBEPCUTET

MO/IEJIb COIIMAJIBHOT'O TOCYJIAPCTBA B COBPEMEHHOM
POCCHUH

ConmanpHOE TOCYNApCTBO SIBISIETCS] IOPUANYECKUM BBIPAKECHHEM
00513aHHOCTH M OTBETCTBEHHOCTH I'OCYAApCTBa Iepes] OOIeCTBOM M JIMYHO-
CTbIO B OCYILECTBICHHM COIMAaJIbHOI IpPOTpaMMBI, 3aJI0KEHHOH B 3KOHO-
MHYECKHX, COLHMAIBbHBIX W KyJbTypHbIX npaBax. ConuanabHas (QyHKIUS
Poccuiickoit @enepanuy BbIBEACHAa HA KOHCTUTYLLUOHHBIN YPOBEHb, YTO CIIO-
cOOCTBYeT OOECIICUCHHI0 M COLHAIbHO-CONPSDKEHHBIX IIPaB YeOBEKa, U
COLMAJIbHOW CTaOMIILHOCTH OOIIECTBAa, M YCTOWYMBOCTH KOHCTHUTYIIHOH-
HOTO CTpOSL.

MHeHHS CIeNHUaINCTOB OTHOCHTENBHO KOJIMYECTBA M CIELU(HKH
MOJIeNIEN COLMANIBHO TOCYAapCTBa pasAeistoTca. B JaHHOM KOHTEKCTE CTOMT
BECTH pe4b O TOM, YTO HH OJHO IOCYJapCTBO HEIb3sl OTHECTU K CTPOTO OTI-
pENENeHHON COMAIbHON MOJAEIH, CO3JaBacMas Ha MPOTSHKEHUH MOCIEIHUX
JECATUIETUI MOJENb COLUAIBHOIO TOCYAAapcTBa B COBpeMeHHOH Poccuw,
OCHOBaHA Ha THOPHUIHBIX THIIAX COIMAJIBHON MOJUTHKH C 3aMMCTBOBaHHEM
OTJENBHBIX YEepT pPAa3HbIX THUIOB. B mepcnekTuBe, Kak Ipenanojaraercs,
JOJbKHA OBITH BeIpaOOTaHa MOJENb COIMOTYMAaHHTapHOI'O TOCYIapCcTBa, B
KOTOPOM TIJIaBHBIM OOTaTCTBOM CTAaHYT CIIOCOOHOCTH TpakAaH, a SKOHOMHKA
Oyzmer mogYMHEHa MHTEpecaM FapMOHMYHOTO Pa3BUTHS YeJOBEKa, KPUTEPH-
€M YCIELIHOTO Pa3BUTHsI YKOHOMHUKH CTaHET POCT YEJI0BEYECKOTO KalnuTala.

Crenys sToMy HalpaBIIEHHIO, COLlManbHas moauThka Poccuw, pac-
KpbIBaeTcs uepe3 obOecredeHne JOCTOHHOW KM3HM U CBOOOIHOTO Pa3sBHTHS
yesnoBeka, Aeknapupysck B c¢T. 7 Koncturynun P®. OcHoBHBIMU Hampasiie-
HUSMH JesaTenbHOCTH P®, Kak colManbHOTO rocynapcTBa SIBISIOTCS, BO-
NEpBBIX, OXpaHa TPyJa W 3J0POBBS JIIOAEH, BO-BTOPBIX, 00ECIIEUCHHUE TOCY-
JTAPCTBEHHOW MOJIEPKKHA CEMbH, MAaTEPHHCTBA, OTIIOBCTBA M AECTCTBA, MHBA-
JHUIOB W TIOXKWIBIX TPaKAaH, B-TPETHUX, Pa3BUTHE CHCTEMBI COIMAIbHBIX
cinyx0. HemanoBakHBIM SIBIISIETCS yCTAHOBJICHHWE TapaHTUPOBAHHOTO MHHH-
MaJIBHOTO pa3Mepa OIUIaTHl TPYAA, a TaKKe TOCYJapCTBEHHBIX MEHCHH, T0CO-
Omif W WHBIX TapaHTUIl COIMANBHOM 3amMTh. HemoJHbBIN mepedeHp TakKumx
TapaHTHH CBHIETENBCTBYET 00 MX M3MEHEHHSAX M JOIOJIHEHHUSX, a TaKXKe O
HEBO3MOXKHOCTU UX OIPAaHUUYEHMS, B CBSI3U C IOCTOSIHHBIM Pa3BUTHEM TOCY-
JlapcTBa M 00IIecTBa B ETIOM.

A. C. BOPOBLEB
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BaHOBCKMI rOCYAAPCTBEHHBI YHUBEPCUTET

ITPABO HA CITIPABE/IVIMBOE BO3HATI'PAKJIEHUE 3A TPY ]|
B P®: ITPOBJIEMBI TPABOBOT'O PET'YJIMPOBAHUA
" PEAJIN3ALINN

Oco0y1o akTyalbHOCTh B cOBpeMeHHOW Poccum mpuoOperaer BO-
NPOC TIOBBIICHHS] YPOBHS OJIArOCOCTOSHUS HACEIICHHUSI.

OnHOI W3 TJIaBHBIX TapaHTHH COLMAIbHO-IKOHOMHUYECKOTO OJaro-
MOJy4YHs HACEeNEHHUs BBICTYNAeT IPaBO Ha CIIPaBeUIMBYIO OIUIATy TpyZa.
3apaboTHas miata Jyisi OOJBIIMHCTBA HACEJCHUS BBICTYIIAET €JMHCTBEHHBIM
HUCTOYHHUKOM JOXOJIOB, YTO OOYCIIaBIMBAET €€ OTPOMHYIO 3HAYMMOCTb IS
obmectBa. [lo3TOMy BONpOC NPaBOBOTO pEryIHpPOBaHMSA, OOCCHEUCHUS H
peanu3ayy npaBa KaxJI0ro paboTaloIIero Ha CIPaBEAJIMBOE BO3ZHATPaXKIeE-
HHE 32 TPYAOBYIO NEATEIBHOCTh JOMKEH UMETh MEPBOCTENEHHOE 3HAYCHUE
JUI HOJUTHUKH COLMAIIBHOTO TOCYAAapCTBA.

Ha mexmyHapogHOM YpOBHE MHpaBO Ha CIPaBEAIMBYIO 3apabOTHYIO
INIATy 3aKpeIUIeHO B TAKUX OCHOBOIOJAraloIIMX MEXIyHApOAHBIX aKTaX,
Kak: BceoOmas nexmapanus npas denoBeka 1948 r., MexxayHapo HbIN MakT
00 PKOHOMMYECKHX, COIIMAJIbHBIX U KyJIbTYpHBIX mpaBax 1966 r., EBpomeii-
ckas conmanbHas xaptus 1996 r. B Poccun TpynoBoii kogexc PD 3axperuis-
€T MPUHIUI CIIPaBEeIIMBOM 3apabOTHON MJaThl, 00eceYnBaIoNIel JOCTON-
HOE CYIIECTBOBAHME YEIOBEKa Al HEr0 CaMOTO M €ro CEeMbH, HE HIDKE
MPOT (cratbsa 2). Pasmep MPOT B P® HemocraToueH it obOecrieueHHS
JIOCTOMHOTO CYIIECTBOBAHUS YEJIOBEKA, HE JOCTUrasl YPOBHS MPOXKHUTOUHOTO
MuUHUMYMa. [Ipr 3TOM ypOBEHb NPOXXKUTOYHOTO MHHHMYyMa oOOecIieudBaeT
JMIIb HAaUMEHBIIYIO OO (PU3HOJIOTHUECKUX TOTPEOHOCTEl YelloBeKa, 4To
HHKOMM 00pa3oM HECOBMECTMMO C MOJHOLIEHHBIM CYIIECTBOBAaHHEM H paz-
BUTHEM. Bo3HHKaeT NpoTUBOpEUNE B COJAEPKAHUU MOHATHS «CIPaBEAIMBOE
BO3HArpaXIECHUE) 3a TPYJ Kak Mepa 00ecIedeHns] JOCTOWHOTO CYIIEeCTBOBA-
HUA 4yesioBeka B npaBe PO u Mex1yHapoIHOM Ipase.

Poccun kak conmaibHOMY rOCYAapCTBY, CTPEMSIIEMYCS K peann3a-
IIUH MEKIYHAPOIHBIX CTaHAAPTOB 0OecreueHus 6JIarocoCTOSHIS HACEICHUS
HE00XOIMMO KOHIIETITyaJ bHO PehopMUPOBATH CHCTEMY OIIPEICIICHHS pa3Me-
pa MPOT u npoXHUTOYHOTO MUHIMYMa, a TAK)X€ 3aKPETUICHHS U peai3auu
MOJIOXKEHUN TPYJOBOr0 3aKOHOJATENbCTBA O MPAaBE HA CIPABEUIMBYIO OILIA-

Ty TpyJa.

K. O. BOPOHMHA
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BaHOBCKMI rOCYAAPCTBEHHBI YHUBEPCUTET

K BOITPOCY 3AKOHOJATEJIBHOT'O OITPEAEJTEHUSA
KATEI'OPHUH «JIMIA C OTPAHUNYEHHBIMH
BO3MOKHOCTSIMHU 310POBbSI»

CornacHo ®enepanbHOMy 3akoHy OT 24.11.1995 Ne 181-®3 «O co-
LMajgbHOM 3amuTe WHBaIUAOB B Poccuiickoit denepaunn» MHBAIUI — 3TO
JUI0, KOTOPOE HMEET HapyllIeHHE 3J0POBBSI CO CTOMKUM pPacCTPOUCTBOM
(GbyHKIMHA opraHu3zma, OOYCIIOBICHHOC 3a00JICBAaHHSIMHU, I[OCIICACTBUAMU
TpaBM WIH Ae(heKTaMu, IPUBOIAIICE K OTPAHHYCHHIO )KU3HEACIATCILHOCTU U
BBI3BIBAIOIIEE HEOOXOMUMOCTE €TI0 COLMAILHOM 3aIMTEI.

®enepanbapiM 3akoHOM OT 30.06.2007 Ne 120-®3 0 BHECEHHH W3-
MEHEHHI B OT/ENbHBIE 3aKOHOAaTeNbHbIe akThl Poccuiickoit denepanuu mo
BOIIPOCY OIPEACIICHHS MOHATHS TPakJaaH C OTPAaHUYEHHBIMU BO3MOXXHOCTSI-
MU 3JI0pPOBbs YIIOTpeOJIieMble paHee B HOPMATHBHBIX MPABOBBIX aKTaX CJIOBa
«C OTKJIOHCHUSIMH B Pa3BUTHUU» 3aMEHEHBI TEPMHUHOM «C OTPaHUYEHHBIMHU
BO3MOXKHOCTSIMH 3/IOPOBbS». 3aKOHOJIATENhb P 3TOM HE Jall YeTKOr0 HOp-
MAaTHUBHOTO OMPEAENEHHUS] ITOr0 MOHATHS. JTO MPUBEIO K TOMY, YTO ITOT
TEPMHUH BOCTIPUHUMAJICSA KaK PAaBHO3HAYHBIN MM ONU3KHUI TEPMUHY «UHBa-
muae.Yale Bcero moji TEPMHUHOM <JTIOJI C OTPAHUYEHHBIMH BO3MOXKHO-
CTSIMU» B HAYYHOU JIUTEPAType MPUHATO MOHUMATH JIIOJIeH, KOTOPhIE UMEIOT
T€ WM UHBIE OTPAaHUYCHHUS B MMOBCEIHEBHOMN KU3HEACIATEILHOCTH, CBSI3aHHBIE
¢ (PU3MYECKUMH, ICHXIHYSCKUMHU WIIA CCHCOPHBIMU Te(hEKTaMH.

Psn ydeHBIX W 3aKOHOAATENEH CUYATAIOT HEOOXOIMMBIM OTKa3aThCs
OT TEPMUHOB «MHBAJIUI», «UEJOBEK C OTKIOHEHHUSIMU B Pa3BUTHUM» U 3ame-
HUTh UX Ha «IMLA C OTPAHUYEHHBIMU BO3MOXKHOCTSIMH 370pPOBbS». YKa3aH-
Hbl€ TEPMHUHBI TPAJUIMOHHO B Poccun accoMUpyrOTCs ¢ TAKUMHU Hapylle-
HUSIMU COCTOSIHUS 3[I0POBbSI KaK «yMCTBEHHAsl OTCTAJIOCTbY, MPEAIOIaraloT
JIUIIIEHHOCTh, UCKIIOYEHHOCTh, JUCKPUMHUHAIIMOHHBIN TIOXO0, HE YUUTHIBA-
€T BO3pAcCTHBIX 0cOOCHHOCTeH. [loaToMy y JIOJel yke B paHHEM BO3pacTe
(hopmupyeTcss KOMIUIEKC HETOJTHOIEHHOCTH, YTO B JIaJIbHEHIIIEM CBS3aHO CO
3HAYMTENBHBIMU TIPOOIEMaMU B CEMEWHOU, CONMaIbHOMW, 00pa3oBaTeNbHOM
WM poecCuoOHAILHOM MHTETPalliy U alalTAIl|H.

Takum 00Opa3om, ompesieieHue «4eOBEK C OTPAaHMYCHHBIMH BO3-
MOKHOCTSIMHY» - KaTerOpHs, HCHONB30BaHUE KOTOPOHW SIBIIAETCS Hambolee
MPEANOYTUTENBHON B CBSI3U C HEAMCKPUMUHALIMOHHOCTBIO 3HAUEHHUS.

A. B. KOCTPOBA, B. A. SUMHHA
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OCHOBHBIE TEHIEHIIUYA U3MEHEHHUS TPYJIOBOT'O
3AKOHOJATEJIBCTBA POCCUMCKOM ®EJIEPALINN

OCHOBHBIM 3aKOHOM, PETyJIUPYIOIINM TPYAOBBIE OTHOIIECHHUS B Poc-
cuu, sBiasgercs Tpynosoit xonekc Poccuiickoit denepanun (TK P®d), BeTy-
nuBmuid B cuity 1 despans 2002 rona. TK P nmen MHO)ecTBO poGenoB B
MpaBoBOM perynupoBanud. B cBs3u ¢ atum, TK PD nperepnen 3HaunTeNnb-
Hble n3MeHeHus. [lonaBistomiee OOJBIIMHCTBO M3MEHEHUIl HANpaBJICHO Ha
yTOuHEeHHe (HOPMYIIMPOBOK 3aKOHA, BHYTPEHHEE COIJIACOBAHHE PAa3IMYHBIX
€ro HOJOXXEHUH, CHATHE TIPOTUBOPEUUI MEXY OTAENbHBIMU HOPMaMH, MpH-
BEJICHUE MOJIOKEHUI KOJEKCa B COOTBETCTBHE C BHOBb MIPHHUMAEMBIM 3aKO-
HOJATEIbCTBOM.

B 2018 rony TpyaoBoe 3aKOHOAATEILCTBO MPETEPIENIO PsiL U3MEHE-
Hull. Tak, rocyaapcTBeHHas rapaHTusi, ycTaHOBJIEeHHas B cTtaThe 133 TK PO,
cornacHo kotopoit MPOT He MOKeT OBITh HIDKE BETUIHUHBI MPOKATOTHOTO
MuHUMyMa, peanusyerca ¢ 1 mag 2018 r. CornacHo denepanbHOMY 3aKOHY
ot 07.03.2018 Ne 41-®3 «O BHeceHnu m3MeHeHus B cT. 1 dexepanpHOrO
3akoHa «O MUHUMaNbHOM pa3mepe ormiarel Tpyaa» MPOT ¢ 01.05.2018 co-
ctaBut 11163. Ilpu 3ToM cornmacHo mocraHoBineHuio [IpaBurensctBa PO ot
08.12.2017 Ne 1490 «O6 ycTaHOBIIEHHH BEITHYMUHBI IPOKUTOUHOTO MUHUMY-
Ma Ha JyIly HAceleHHS M IO OCHOBHBIM COIHAIBHO-AEMOTpa(pHuIecKuM
rpynnam HaceineHus B ueiaoMm no Poccuiickoit ®@enepanun 3a III kBapran
2017 r.» BelMYMHA NPOKUTOYHOTO MHHAMYMa IUIsl TPYAOCIIOCOOHOTO Hace-
nenus 3a 3 kBapran 2017 rona cocrasisier 11160.

B 2018r. mpoBeneHa nHAEKCAI 3apIUTaT PaOOTHIKAM OO KETHBIX
yupexaeHuii. Kpome Toro, BBEIEHBI MM YBEJIHYEHBI HEKOTOpBIE IOCOOMS
IPU POXKJICHUN peOeHKa, NPUHATHl HOBBIE KBOTHI Ha MHOCTPAHILIEB, MPUBIIE-
KaeMbIX paboromartensmu ans paborel. KoHKpeTHas MakcHManbHas KBOTa
3aBHCHUT OT cepsl nesTeapbHoCTH paboTomartensi. B TpymoBoe 3akoHOIATE h-
CTBO BHECEHBI HOPMBI, KacalOIINecss M3MEHEHHUS TOPSIIKa MIPOBEPOK CO CTO-
POHBI TPYIOBBIX MHCIEKITHNA, BHECEHBI M3MEHEHHS OTHOCHUTENIFHO PabOTHI Ha
YCIOBHAX HEHOPMHUPOBAHHOTO Pabovero JHS

Takum o0pa3zom, cpeau TeHACHIIUH H3MEHEHHsS TPYJOBOTO 3aKOHO-
JlaTeJIbCTBa MOYKHO Ha3BaTh TaKHe KaK yCTpaHEHHE KOJIM3HMHU U IPOOeIoB, a
TaKKe CTPEMJICHHE NMPHOJIM3UTD K peasiisiM COBPEMEHHOT'O pBIHKA, CIeNaTh
Oosiee yIOOHBIMU MEXaHM3MbI Pean3aliii HOPMAaTUBHBIX KOHCTPYKIIHMH.

H. C. MASIHIIEBA
MBaHoBCKUi rOCYAapCTBEHHBIA YHUBEPCUTET
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MEJUAIIMS KAK BHECYJIEBHBIA CITIOCOB 3AIIMTHI
TPYJOBBIX ITPAB

B mmpokom cMpICIe oI MEeAHanueii MOXKHO MOHUMATh TaKylo TeX-
HOJIOTHIO TIEPEroBOPHOTO MPOIECcca, KOT/Ia YCHIINS €T0 YYaCTHUKOB OpTaHH-
3YIOTCS M KOOPJAWHUPYIOTCS HE3aBUCHMBIM IOCPEIHUKOM, «HEHTpaIbHBIM
TPETHUM JIUIIOM, HE 00JaAIONIMM TTOJTHOMOYHSMH 0 PA3PEUICHUIO CIIOPaY.
IToatomy mpejcTaBiseTcs CpaBeIMBOI MO3UIHs, BbickazaHHas B. B. Ap-
XUIIOBBIM, O TOM, YTO MC€aAualud - OAUH U3 UHCTPYMCHTOB OpraHu3aluu 3(1)-
(heKTHBHOTO MPABOTIOPSAKA.

CornacHo ®enepanbHomMy 3akoHy oT 27.07.2010 Ne 193-®3 «O6
ANBbTEPHATHBHOM MPOIEIype YPETyIUPOBAHMS CIOPOB C y4acTHEM IIOCPEA-
HUKa (TpoIenype MEIualun)» MEAHAsd - 3TO CHOCO0 yperyTupOBaHUS
CIIOPOB TIPH COACUCTBUHM MEIHaTopa Ha OCHOBE IOOPOBOJFHOTO COTIIACHS
CTOPOH B LIEJAX JOCTI)KCHUS MU B3aUMOIIPAEMIIEMOTO PEUICHUS.

PesynbraToM ycmemrHo mpoOBEICHHOM MEAHAIIH MOXKET CTaTbh Me-
IUAaTHBHOE COTJIAIICHUE, JOCTUTHYTOE CTOPOHAMH B pe3yJIbTaTe MPUMEHEHHUS
npoueaypbl M€auanuy Mo CIOpy WKW ClopaM, OTACJIbHBIM pa3HOTJIACHUAM
CIopa U 3aKJII0YCHHOE B TUCBMEHHOU (hopMe.

MeauaTop HEe HUCCIEAYeT JA0Ka3aTebCTBA U HE JACT OILICHKY MPaBO-
MEPHOCTH TPeOOBaHMI CTOPOH, €ro IIaBHAs 3ajada - 00ECIeUYnTh B3aUMOIIO-
HUMAaHHUE MEXKIY CTOPOHAMH, BbIIBUTH U ITIOMOYb P€ain30BaTh BO3MOKHOCTDH
peleHus mpoOJIeMbl Ha YCIOBUSAX, IIPHEMIIEMBIX JJIS BCEX YIaCTHHKOB.

B Poccuu eme He CIOKUIIACH KYIbTypa ypPEeTyTHPOBAHUS CIIOPOB C
noMoIeio Meauanuu. CyneOHas TpakTHKa CBHACTEIBCTBYET O HEOOIBIION
BOCTPeOOBaHHOCTH MEIHAINH MPH pa3pelleHNH HHANBUIYATbHBIX TPYHIOBEI-
XCIIOPOB.

Takum 00pa3zoM, pa3BUTHE MEIHAIMH SIBIICTCS OJHAM U3 BaXKHBIX
HANpaBJICHUI Pa3BUTHSA TPYAOBOTO 3aKOHOIATEILCTBA, STO HOBAsl MEPCIEK-
TUBHAsA TEXHOJIOTHA COBCPIICHCTBOBAHUA HpaBOBOﬁ KYJIbTYPBbI Cy6’beKTOB
TPYJIOBBIX OTHOIICHH, KOTOpas TpeOyeT Cepbe3HON MpOopabOTKH COAepIKa-
HUS, FOPUANIECKUX POPM M MOJIENIEH OCPEIHUYCCTBA B PA3PEIICHUH TPYI0-
BBIX CIIOPOB.

E. B. MYPATOBA
MBaHoBCKUi rOCYAapCTBEHHBIA YHUBEPCUTET
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OCHOBHBIE HATIPABJIEHUS TOCYJAPCTBEHHOM
MOJJIEP)KKHA CEMbU B CTPAHAX EBPOIIEMCKOTI'O COIO3A

AHanu3 OCHOBHBIX HAalpaBJIEHUH TIOCYNAapCTBEHHOM IOJUTUKU B
cTpaHax EBpomnelckoro corosa MOKa3bIBAET, YTO B HEKOTOPBIX CTPAHAX BBI-
paboTaHa eAWHas MONUTHKA MO JAaHHOMY Bompocy (®panuwms, Benbrus,
JlrokcemOypr). B psine ctpan AeHcTBYIOT OTAEIBHBIE TOCY/IaPCTBEHHBIE TIPO-
TPaMMBI.

JlOCTOIHBII ypOBEHD KU3HU ABJIACTCS BAXKHBIM II0Ka3aTeJIEM, OIpe-
JIEJISIIOIIEM TOCYJapCTBO Kak coluaibHoe. B 3akoHOnaTenscTBe crpad EBpo-
MEeHCKOro co3a MPeayCcMaTPUBAIOTCS BO3MOXHOCTH TOJJAEPKKU ceMel ¢
MOMOIIBIO: 1) IIPSAMOH JeHEKHOH MOJIepKKU (BBHIIIIaTa MOCOOMIA) U 2) KOC-
BeHHas (MHAHCOBAas INOMOIIb (HANpHMEp, HAJOTOBBIE JIBIOTHI Ha AETEH-
VKTNBCHIICB).

Kak oTmedaercs B nureparype, ceMeiHBIE MOCOOMS OTHOCATCS K
MpeANoYTUTENbHON hopMe moanepxkku. Hampumep, moanepikka Jui, HyX-
JAIOIIUXCS B TIOMOIIY, OKa3bIBAETCS YEPE3 COLMANBHOE CTPaXOBAHUE U CO-
[IHAJIFHYIO TIOMOIIG (HECTpaxoBble MocoOus (UHAHCHPYIOTCS 3a CYET OOLIX
HaJIOTOB).

B HEKOTOpBIX cTpaHax MOCOOWS HOCST YHHUBEPCAIBHBIN XapakTep.
B I'penuu, Mcnanuu, Mtanuu npu ero BbIILIATE OCYIIECTBISETCS y4€T BEIU-
YHMHBI 10X0/1a ceMbH. be3paboTHBIE pOANTENN TaKKe UMEIOT IIPaBO Ha MOTy-
YeHHUE JOTIOIHUTENBHBIX TIOCOOUH, €CITM y HUX €CTh Ha W)KIUBEHUH JICTH.

K xocBeHHBIM MepaM (PUHAHCOBOH ITOMOIIM CEMbSIM MOXKHO Ha3BaTh
HAJIOTOBBIE JIBIOTHI, pa3Mep KOTOPBIX YBEJIMYHMBAETCS 110 MEpPE pocTa 3apa-
OOTHO¥! IIaTHI.

Takum 00pazoM, MOXKHO CeaTh BBIBOJ, YTO B cTpaHax EBpomeii-
CKOTr'0 CO03a CYLIECTBYET JIBa HAIIPABJICHUS MOJAEPKKU ceMell. Bo-nepBbix,
3TO BBITUIATA MOCOOMH, a BO-BTOPBIX, 3TO HAJIOTOBEIE JIBTOTEHI.

J. A. HABAPOB
HBaHOBCKHI rOCYAapCTBEHHBI YHUBEPCUTET
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OCHOBHBIE HATIPABJIEHUS TOCYJAPCTBEHHOM
MNOJUTHUKHU P® B COEPE HOJAEPKKHN HY KJTAIOINXCSI
I'PYIIII HACEJIEHUS

Poccuiickas ®enepauus, COBpEMEHHOE Pa3BUBAOILEECS TOCYIAPCT-
BO, KOHCTUTYIIMOHHO IpOJICKIapupoBaBIiee ce0sl, Kak COIHaIbHOE, pealn3y-
€T HaIpaBJICHHs rOCyJapCTBEHHON MOJIUTUKU B chepe MOAEPKKH HYKAAr0-
IIMXCS TPYII, OCHOBBIBASICH HA CO3JIaHUU OJNaroNpHATHBIX YCIOBHN UX XKU3-
HA W pa3BUTUA, MNOCPCACTBOM BBICTpaWBaHUA MOJACIW COLHUAJIbHO-
OPUEHTUPOBAHHOI'O PHIHOYHOI'O XO3sMCTBA.

OCHOBHbBIE HANpaBJICHUs pealu3allid COBPEMEHHOW MOJEIH COIIH-
anpHOI monnTHKN Poccun, B chepe NoAaep KKN HYKIAFOIMXCS TPYII Hace-
JICHUSI, 3aKpEIUICHbl Ha 3aKOHOAATEIHHOM YPOBHE M COCTOSIT M3 Pa3BUTON
CHCTEMBI, BKJIIOYAIOIIEH B ceOsl: HampaBJIeHUE MOAICP)KAaHHS IOXOH0B Hace-
neHust (YypOBEHb KM3HH, OJIAar0COCTOSHHE, JKU3HEHHBIH MUHUMYM, ITOTPEOH-
TEeNbCKask KOP3WHA), HalpaBJIeHNUE TOJINTHKY B cpepe TpyAa U TPYHOBBIX OT-
HOIIeHNH (omuIaTa Tpy/Ja, OXpaHa TpyJa, CTpaxoBaHHE, 3aHATOCTb), COIIUAIIb-
HYIO TIOAJICPXKKY H 3aIIUTy HaceJIeHHs (IEHCHOHHOE 00ecIeueHne, Couanb-
HOe 00CIyXMBaHHUE, COIMAJbHbIE TapaHTHH, 3allUTa HE TPYHAOCIOCOOHBIX,
MaJIOMMYIIUX U T.J.), HAPABJICHUS Pa3BUTHS OTPACiICH CoIMaabHON chepbl
(3apaBooxpaneHue, o0pa3oBaHHUe, HAyKa, KyJIbTypa, QU3KYJIbTYpa, CIIOPT U
T.J.), MUT'PAI[HOHHYIO TTOJINTHKY (BBIHY)KJICHHAs MUTPAIHs, BHELIHAS TPY/I0-
Basi MUTpalys, 3aIIUTa IIPaB COOTEUYCCTBCHHUKOB 3a PyOEeKOM H T.JI.), MOJIH-
THKY B OTHOIICHWU OT/JENbHBIX KaTeTOPHH HaceJeHus (ceMelHas TOJIMTHKA,
JIeTCKasi MOJMTHKA, MOJIOJIEKHAs TTOJMTHKA, BOCHHOCIY)KAIlasl IMOJUTHKA U
T.JI.) 4 JIp.

Ocoboe MecTo cpeny HalpaBiIeHUH COIMAIbHON MOMMTHKK Poccnun
3aHMMAIOT - TOCYAapCTBEHHBIE ILIEJIEBBIC NPOTPAMMBbI, MPEACTABILIIONINE 13
cebs paspabaThIBaeMBId U peaTn3yeMBbIil KOMITIEKC 3a/1a4 U MEPOIPUSTHH,
MMEIOIINX OIpEJeIEHHOe COAEp)KaHNe, M HAIpPaBICHHBIH Ha JOCTIXCHHE
KOHeuHOH uenu. B HacTosiniee Bpemst B Poccun yTBepKI€HbI U peaiu3yroTCs
41 rocymapcTBeHHas IpOrpaMMa, peaansyemas HOCIeIYIONIINM HalpaBIeHH-
saM (OJI0OKaM): «HOBOE Ka4eCTBO KH3HMY», «COATAaHCHPOBAHHOE PETHOHAIBEHOE
pa3BUTHEY», «00eCIIedeHNEe HAI[MOHAIFHON 0€301acHOCTHY, «MHHOBAITMOHHOE
pasBUTHE U MOJEPHHU3AIS SKOHOMUKH.

M. M. HUKOI'OCSIH
MBaHoBCKUi rOCYAapCTBEHHBIA YHUBEPCUTET
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MHTETPALLMS MEXKIYHAPOHBIX CTAHIAPTOB TPYJIA
B POCCHUIICKOM HAIIMOHAJILHOM 3AKOHOJATEJIbLCTBE
O TPYJE

BiusHue MeXIyHapOIHBIX CTaHAApPTOB HA PAa3sBUTHE POCCHICKOTO
TPYAOBOTO 3aKOHOAATENbCTBA MOXKHO OLIEHUBATh 10-PA3HOMY.

C opmHOW CTOPOHBI, TPYJOBOE 3aKOHOJAATEIHCTBO B OOJBIIMHCTBE
CBOMX HOPM COOTBETCTBYET CTaHJapTaM, YCTAaHOBJICHHBIM B MEXIYHapoa-
HBIX IIPABOBBIX akTaxX. Tak, HaIlpUMep, COTJIACHO CT. 8§ MexIyHapoIHOTro
MaKTa O FPaXJaHCKUX U MOJUTUYECKUX MpaBax 1966 HUKTO HE NOJDKEH IpHU-
HYXXJaThCsl K MIPUHYAUTEILHOMY WM 00s3aTenbHOMY Tpyady. [daHHoe moio-
JKeHue nakta orpaxaercs B 4.2 cT. 37 Konctutyuuu PO u packpeiBaeTcs B
ct.4 TK PO.

C npyroil CTOPOHBI, HEKOTOPBIE MOJIOKEHUS, KOTOPBIE 3aKPEILIIOT
MEKAyHapOIHBIE TOTOBOPHI B c(epe PeryanpoBaHMs TPYIOBBIX OTHOIICHHH,
JEHCTBYIOIIEE TPYAOBOE 3aKOHOJATEIBCTBO HE BOCIPHHSAIO M IOBJIEKIO 3a
co00il TpHU3HAHMS TAKOBBIX HEKOHCTHTYIIHOHHBIMH. Tak, HalpHUMep, B COOT-
BercTBuM ¢ KonBenmueit MOT ot 23.06.1981 Ne 156 «O paBHOM oOparieHuu
1 PaBHBIX BO3MOXKHOCTSAX IS TPYIAIIUXCS MY>KIHMH U JKEHIIUH: TPy AAIIHecs
C ceMeiHbIMH O0S3aHHOCTSMM» OJHOW U3 IIeJei MOJIUTHUKU TocyAapcTBa B
chepe Tpyaa SBISETCS CO3MAHHE YCIOBUH, KOTOPBIC MO3BOJIMIN ObI JIAIIAM C
CEMEWHBIMU 00S3aHHOCTSAMH, BBIOJTHSIONIUM HIIM JKEJAIOIIUM BBITIONHATh
OIUIAYHMBAaEMYI0 padOTy, OCYIIECTBIATh CBOE IIPAaBO Ha 3TO, HE MOABEPrasch
JUCKPUMHHAIIMKA W, HAaCKOJBKO BO3MOXXHO, TAPMOHMYHO codeTas Inpodec-
CHOHANIEHBIE U ceMeiHble 00s3aHHOCTH. KC P® mpusHan monoxenne 4.4
c1.261 TK P® HEKOHCTUTYLMOHHBIM, MOCKOJBKY OHO HCKIIIOYAET BO3MOXK-
HOCTb MOJIb30BATHCS 3aKPEIUIEHHON B JaHHOM HOPME rapaHTHEH OTIly, KOTO-
pBI SIBIII€TCS €AMHCTBEHHBIM KOPMUIIBLIEM B MHOTOJETHOH CEMbE, UMEIO-
el MayloNIeTHUX JleTed (B T. 4. pebeHka B Bo3pacTe 10 3 JieT), rae MaTh B
TPYAOBBIX OTHOIIECHHUSIX HE COCTOUT M 3aHUMAETCS] BOCIUTaHUEM.

Ilo HamleMy MHEHMIO, TPYIOBOE 3aKOHOAATENbCTBO PO opueHTHpO-
BaHO W pa3pabOTaHO B COOTBETCTBUH C MEXKIYHAPOAHBIM CTaHIApTaMH, OJ-
HAKO OTJENbHBIC ACTEKTHl TPYAOBBIX OTHOIICHHHA TpeOYIOT OT 3aKOHOHA-
TEJBHOW BJIACTH JOMOJHHUTEIBHOM MPOPaObOTKH € IETBI0 CO3MaHUS YCIOBHMH,
o0ecIeunBaONIMX JOCTOMHYIO KM3Hb U CBOOOIHOE pa3BUTHE YeloBeka B PD
KaK COLIMaJIbHOM TOCYJapCTBe.

K. A. HOBOXMJIOBA
MBaHoBCKUi rOCYAapCTBEHHBIA YHUBEPCUTET

148



3HAYEHHUE MPOT B CHCTEME I'OCYJAPCTBEHHBIX
I'APAHTHUH 11O OIVIATE TPYJIA

B Poccuiickoit @enepauun OXpaHAOTCS TPYIA U 3[0POBbE JIOACH,
YCTaHaBJIMBACTCSl TapaHTUPOBAHHBI MUHUMAIBHBIA pa3Mep OIUIATHl Tpyna
(ctateu 7 u 37 Koncrurynun P®). Kaxslil uMeeT npaBo Ha BO3HArpaxje-
HHeE 32 TpyJ 6e3 KaKoi Obl TO HU OBLIO TUCKPHUMUHALIMKM U HE HUXKE YCTaHOB-
JIEHHOTO (he/lepalIbHBIM 3aKOHOM MHUHHMAJIbHOTO pasMepa OIuiaTel Tpyaa. B
cootBeTcTBHHU cO cTatheld 133 TK PD mecsunas 3apaboTHast ruiata pabOTHU-
Ka, TIOJIHOCTBIO OTPabOTABIIETO 33 3TOT NEPHOJ HOPMY pabouero BpeMeHH U
BBITIOJTHUBILETO HOPMBI TpyAa (TpyJIOBbIE O0S3aHHOCTH), HE MOXKET OBITh
HIDKE MHHAMAaJIBHOTO pa3Mepa OIuIaThl TpyAa. B MHUHUMaNbHBIN pa3Mep OI-
JaThl TPyAa HE BKJIIOYAIOTCS AOIJIATHl M HaJOaBKH, a TakKe MPEMHUH U ApY-
THE TTOOIIPHUTETbHbIEC W KOMIICHCAIIHOHHBIE BBITIIATHI.

Cornacho 4. 1 cr. 133 TK P® MuHMMaNbHBIN pa3Mep OIUIAaThl TPYya
(MPOT) ycranaBmmBaeTcs OTHOBPEMEHHO Ha Bcell Tepputopun Poccuiickoit
Ddenepanuy 3aKOHOM M HE MOXKET OBITh HIDKE BEITHMIHMHBI IIPOKUTOUYHOTO MH-
HUMYMa TpyaocnocoboHoro HaceneHus. CornacHo denepaibHOMY 3aKOHY OT
28.12.2017 Ne 421-®3 pa3zmep MPOT c 01.01.2018 cocrasnset 9489, a co-
rnacHo ®denepanpbHomy 3akoHy oT 07.03.2018 Ne 41-®3 pasmep MPOT c
01.05.2018 cocraBasier 11163. BennyrHa MpOXUTOYHOTO MUHHUMYMA B IIe-
nom mo Poccwuiickoit @eaepanuu mjisi TPYAOCTIOCOOHOTO HaceleHUs 3a 3
kBapTan 2017 roma cocraBmsier 11160. Takum oOpa3om, BIepBEIE C IaTHI
npuasaTis TK PO B mae 2018 roma Oyayt ucmoxHeHBI HOPMEI cT. 133, pas-
Mep MPOT Oynmer He HIKEe pa3Mepa MPOXKUTOYHOI'O MUHHUMYMa TPYIOCIIO-
COOHOTO HaceNeHusI.

B cucreme rocynapcTBeHHbIX rapaHtuil mo omiare tpyna MPOT
SBIISICTCSA Ba)KHEHMIINM IOKa3aTeNleM, OPUEHTUPYSICh Ha KOTOPBIM yCTaHABIU-
BaeTCs COOTHOLICHHWE C KAaTerOpHel MPOKUTOYHOTO MUHHMYyMa HaceJIeHHS,
OTIpeNieNAeTCs pa3Mep pPa3INIHBIX BBIIIAT.

H. A. IIBDKHUKOB
MBaHoBCKUi rOCYAapCTBEHHBIA YHUBEPCUTET
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POJIb ITPOKYPATYPbBI B 3AIIIUTE
COLUAJIBHBIX ITPAB I'PAJKJIAH

ITpoBo3srnacus ceds COLMAIbHBIM, TOCYAAPCTBO AOJKHO HE TOJBKO
3aKpENUTh COLUAIBHBIC NPaBa TPaKIaH B HAIMOHAPHOM 3aKOHOIATEIbCTBE,
HO 1 00€CIeYynTh HEYKOCHUTEIBHYIO UX PealTU3alnIo, OXpaHy M 3alluTy.

B 3701 CBSI3U Ha COBPEMEHHOM 3Talle MIMEHHO OpPTraHbl IPOKYPATYPHI
BBITIOJHSIOT MPABO3ALIUTHYIO (YHKIMIO, 00ECIEYHBAIOIIYI0 MOJTHOLECHHYIO
peanu3alyio IpaBa Ha JOCTOWHYIO KH3Hb M CBOOOJHOE pa3BUTHE YeJIOBEKa,
0COOCHHO pean3alMIo MPaB COLUAIbHO YS3BUMBIX IPYII HACEJCHUS (eTeit
U TOJPOCTKOB, MpecTapesblX IpaxaaH, BETEPAHOB, NEHCHOHEPOB, WHBAIH-
JIOB).

AHanu3 mpakTHKH cynoB lBaHOBCKOW 0OJacTH IMOKAa3bIBAaeT, YTO
MPOKypaTypa MpHU3BaHA HE TOJHKO 3alIUINATh COLUAIBbHBIC MpaBa IpaxkIaH,
HO ¥ 3 (PEeKTUBHO pearnpoBaTh Ha HAPYIICHUS STHX MPaB.

Taxk, B 2017 roxy, paiioHHBIMH CyZaMu BaHOBCKOW 0OacTu OBLIO
PaccCMOTPEHO MHOKECTBO e 0 o0OpaleHusIM IpokypopoB. Hampumep, nen
13 TPYJOBBIX OTHOMEHUH — 40; 1eN U3 KUIHNIHBIX OTHOIIEHUN — 93; mpounx
HCKOBBIX NMPOU3BOACTB — 1064; nen CBSI3aHHBIX ¢ OKa3aHMEM MEIMIIMHCKON
MOMOIIIM U TIPEIOCTaBJICHUH JICUYCHHS B IOPSAAKE 00S3aTENbHOI0 METUIIMH-
ckoro crpaxoBaHusi — 7. ColuanbHBIX K€ CIIOPOB MO OOPAIIEHUIO MPOKYPO-
POB 3a yKa3zaHHBIH NepHoa OBUIO BOCEMb, M3 KOTOPBIX: O HPEAOCTABICHUU
rapaHTHH, KOMIIEHCAlMil WHBaJIWJaM — 1; O TIPU3HAHUN HEJAECHCTBUTEIHHBIM
0TKa3a B MPEJOCTaBICHUH T'OCYJAapPCTBEHHON COIMAIBHON IOMOIIH, COIIH-
IBHOTO OOCITY)XMBaHMUS, JITOT 10 CHCTEME COLMAIBHOTO OOCIY)KWBaHUS —
1; uHBIE CIIOPBI CBS3aHHBIE C NIPEJOCTABICHUEM COLMANIBHBIX MOCOOHH, KOM-
MIEHCAIIMOHHBIX BBIIJIAT, AEHEXKHBIX CyOCHIN — 1; MHBIE CIIOpHI, CBSI3aHHBIC
C NIPEeAOCTABICHUEM TOCYJAPCTBEHHOM COIMANIbHON NMOMOMM (CKUAKH IO
OTUIaTe KUJIUIIHO-KOMMYHAIBHBIX yCIyT, OeCIIaTHOe oOecreueHune JeKap-
CTBaMH, JIbTOTHI U JIP.) — 2; HHBIE COLUAJIbHBIE CIIOPHI — 3.

MupoBBIMH CyIBSIMH OBUIO PACCMOTPEHO BOCEMb JIEN, CBSI3aHHBIX C
OKa3aHWEM METUIIMHCKON MOMOIIN M MPEOCTABICHHEM JICUCHUS B IOPSIKE
00513aTeTFHOT0 MEIUITITHCKOTO CTPaXOBaHUSI.

W3noxeHHoe CBUIETENBCTBYET O TOM, YTO B HACTOSIIEE BPEMsI BO3-
pacTaeT poJyib MPOKypaTypbl UMEHHO KakK MpPaBO3aIUTHOIO OpraHa, B TOM
yucie B 00J1aCTH 3aIUThI COLUAIBHBIX IIPaB IPaxk/JIaH.

B.B.TEHIYKOBA
MBaHoBCKUi rOCYAapCTBEHHBIA YHUBEPCUTET
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ITPABO HA TPYJ] B CUCTEME
ITPAB YEJIOBEKA U I'PA’KKIJAHUHA

OcHOBHBIE TIpaBa U CBOOOIBI MOKHO KJIaCCH(HUIMPOBATh HA OCHOBE
BOXHEHIIMX  cep  YENOBEUECKOM  JKM3HHM:  JIMYHBIC;,  IOJHUTHYE-
CKHUE;COI[MAIBHO-?3KOHOMUYECKHE U KYIbTypHBIE.

B Koncturynuu P® npaBo Ha Tpya SBISETCS «I10Jpa3yMeBaEMbIM»,
MOCKOJIBKY OHO HE 3aKpeIUICHO MpPsIMO, HO BCE €ro rapaHTHUu (TpaBo Ha 3a-
IIUTY OT 0e3paboTHIIbI, MPABO Ha BO3HArPaXKACHHE, IPAaBO HA OTABIX U T.J.)
npucyTcTBytoT. B cootBercTBuu ¢ Koncrurynueit PO npu obe3nuuuBanum
IpaBa Ha TPYJ rapaHTHUpyeTCs ero cBoOoa, KOTopas B MOJTHON Mepe MOXeT
03Ha4aTh HE TOJIHKO BO3MOXHOCTh HE TPYAUTHCSA, HO U BO3MOXKHOCTH TPY-
IuThest (y TpakKIaHUHA €CTh MPaBO CBOOOMHO PACHOPSIKATHCS CBOUMH CIIO-
COOHOCTSIMH K TPYAY, BBIOUPATh POJ AEATEIHLHOCTH U Ipo(decchio, IpaBo Ha
32Ty OT 0€3pa0OTHIIBI).

CBoboma Tpyna mpexmnonaraetl) mpaBo Kak TPYAWTHCS, Tak W HE
TpymuThes (4. 4. 1, 2 ¢T. 37); 2) B cilydae OTCYTCTBHUS TPYIOBOH JEATEIHHO-
CTH TPaXJaHWH HE HECeT HUKaKOW OTBETCTBEHHOCTH;IIPAaBO BHIOMPATH POJ
JedaTesibHocTh U npodeccuto (4. 1 ¢t. 37), T.e. mpaBo MOJYyYUTh Ty padoTy,
KOTOpasi COOTBETCTBYET MUMEIOLIEMYCS y JIMIAa 00pa30BaHHIO, KBATH(UKALINH
U JKeTaHuio;3) 3ampeT MPHUHYKICHHS JHIA K TOMY TPYIy, KOTOPBII UM He
Ob11 BBIOpaH (4. 4. 1, 2 cT. 37);4) npaBo TpeboBaTh OT rocynapcraa obdecre-
YEeHUsI pean3aliii JaHHOH KOHCTUTYIIMOHHOIM HOPMBI, T.K. B COOTBETCTBHH C
4. 1 c1. 45 Koncrurymym P® rocymapcTBeHHas 3aIuTa 1MpaB u CBOOO Yero-
BeKa U 'paKJaHUHA FapaHTUPYeTCs; 5) MPpaBo Ha 3aLIUTy OT 0e3padoTHLBI (4.
3 ct. 37); 6) obecrieueHne rocyJapcTBOM IIpaBa Ha TPYJ TAKUM 00pa3oM,
YTOOBI IOCTOMHCTBO JINYHOCTH HE YMaISJIOCh (B COOTBETCTBHH ¢ 4. | cT. 21
Koncrurynun P® rocynapctBo mpH3BaHO OXpaHATh JAOCTOMHCTBO JIMYHO-
CTH).

Kaxpiii gemoBek uMeeT mpaBo paboTaTh B BHIOpaHHOU cdepe mes-
TEBHOCTH WM OKa3aTbCs OT TPYAa, HE3aHATOCTh YEJIOBEKAa HE MOXKET CTaTh
OCHOBOH JIJIS TOTO, 9TOOBI OH MOT OBITH IPHUBJICYEH K OTBETCTBEHHOCTH.

1. A. LIEEHKO
MBaHOBCKHI rOCYAapCTBEHHBIA YHUBEPCUTET

151



TPYA HEJATOI'MYECKNX PABOTHUKOB B KOHTEKCTE
PEAJIM3AIIMU TIPUHIUIIA EJUHCTBA U JU®PEPEHIIMALIIN

B nacTosimee Bpemst B peTyJIMPOBaHUH TPYJOBBIX MPAaBOOTHOIICHH-
AX CYIIECTBYET MHOMKECTBO NMPOOJIEM, CPElN KOTOPBIX BBIICIACTCS OTACTH-
Hasl KaTeropusl, CBsi3aHHasi ¢ 0OCOOCHHOCTSIMU PETYJIMPOBAaHUS TpyJia Neaaro-
TrHYecKuX pabOTHHUKOB. BhljeneHue NaHHOW KaTeropuu He CIly4aiiHO, ¥ Ipo-
UCXOJUT B CBA3HU C MOCBsIeHHeM el oTaensHol rnasel B TK P® (rmasa 52).
B gactHOCTH, puMeHeHue nonoxkeHui cT. 331.1 TK P®. CornacHo naHHOM
cTaTthe paboTomatesb 00s3aH OTCTPAHUTh OT PabOTHI (HE AOMYyCKaTh K pabo-
TE) MEeJaroruueckoro paboOTHUKA PH TOIYYSHUH OT MPABOOXPaHHUTEIBHBIX
OPTaHOB CBEJCHUI O TOM, YTO JAaHHBIH PaOOTHHK ITOJBEPTACTCS] YTOJIOBHOMY
MPEeCIeIOBAaHUIO 32 TPECTYIUICHHUS NPOTHB XH3HH W 340POBHSA, CBOOOIHI,
YEeCTH M JOCTOMHCTBA JIMYHOCTH, TOJIOBOI HEIIPUKOCHOBEHHOCTH U ITOJIOBOH
CBOOOMBI IMYHOCTH, IPOTHB CEMbU U HECOBEPIICHHOJICTHUX, 37I0POBhS Hace-
JICHUSI 1 OOIIIECTBEHHON HPaBCTBEHHOCTH, OCHOB KOHCTUTYIIMOHHOTO CTPOSI 1
6e30macHOCTH TOCyIapcTBa, MUpa M O€30MacHOCTH YeJI0BEUECTBA, a TaKXkKe
MIPOTHUB OOIECTBEHHOHN 0€30IaCHOCTH M MHbIE YMBINUIEHHBIE TSXKKHE U 0CO-
60 TSDKKHE TIPECTYIUICHHS.

Pabortonarens oTcTpaHseT oT paboTHl (HE AOIMyCKaeT K pabore) me-
JTarOTUYECKOro pabOTHUKA HA BECh NMEPHOJ IMPOHM3BOJCTBA MO YTrOJIOBHOMY
JIeITy JI0 ero npeKparieHus Jubo 0 BCTYIUICHUs B CHIIy IIPUTOBOpa CyAa.

W3yyeHne DaHHBIX MOJIOKEHUH MTO3BOJIIET OOHAPY)KUTH LENBIH Psil
npobsiem. Tak cTouT OOpaTWTh BHHMaHWE, HA TO, YTO 3aKOHOJATEJIEM He
MPEeyCMOTPEHO OTCTpaHEHHE OT PabOThl 3a COBEPUICHHE INPECTYIUICHUH
KOPPYNIIMOHHONW HaNpaBICHHOCTH, KOTOPbIE COBEPINAIOTCS IE1aroruuecKu-
MH paOOTHUKaMH 4YaIlie 4yeM Kakue-In0o npyrue npecryreHus. Kpome aro-
TO BaXXHOM sIBIIsieTCSl M Ipo0sieMa Toro, 4To pabOTOAATENI0 MOXKET OBITh He-
W3BECTHO O COBEPUICHWH €T0 COTPYIHHWKOM IPOTHUBOIIPABHBIX ACSHUH, Tak
KaK OpraHbl MPeIBapUTEIBHOTO CIEACTBHS M CyZ HE OO0s3aHBI €ro yBEIOM-
JSITH 00 3TOM.

[Ipencrapnsercs, 9TO PEMINTh JaHHBIE MPOOJIEMBI MOXHO ITyTeM
BHECEHHUS COOTBeTCTBYIoNMX m3MeHeHuil B TK P® (oTHOCHTENBEHO KOppyII-
MOHHBIX npectymieHnit) U B YIIK P® (oTHOCHTENEHO BBEIEHUS 00s3aHHO-
CTH yBEJOMJICHHSI PadOTO/AATENS AJIsl OPTaHOB MPEBAPUTEILHOTO CIIEICTBUS
U cyJaa).

H. b. DIIOBOBA
MBaHoBCKUi rOCYAapCTBEHHBIA YHUBEPCUTET
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INOHATHE U IPABOBOE PEI'YJIMPOBAHUE
OXPAHBI TPYJIA B POCCUMCKOM ®EJEPAIIUM

Ha ceropmsmaniit MOMEHT Bompoc 00 oxpaHe Tpyaa B P sBisercs
onHuUM M3 akTyanbHbIX. KoHctutynus Poccuiickoit @enepanuu B cr. 37 mpo-
BO3IJIAIIACT, YTO «KaX/bI UMEET IPaBO Ha TPYA B YCIOBHSX, OTBEUAIOIIUX Tpe-
60BaHUAM 0€30MACHOCTH U TUTHEHBD.

Cy1ecTByeT 0JjHa U3 AUCKYCCHOHHBIX POOJIEM O TOM, YTO MOHUMAET-
cs MOJl OXpaHOH Tpyna. Bricka3biBaeTcs MHOKECTBO MHEHHUH yueHbIX. Hampu-
Mep, 1o MEeHuIo I'. Y. KpacHbIX, «1101 0XpaHO# TpyZa B IIUPOKOM CMBICIIE TI0-
HHMMaeTcsl CoZiepyKaHue BCeX BOOOILE HOPM TPYIOBOIO IpaBa, MOCKOJIBKY OHH
HalpaBJIeHbl Ha OXpaHy HHTEPECOB PAOOTHMKOB M OOECTeYMBalOT HamOolee
OnaronpusTHBIC YCIOBHUA Tpyna. B y3koM cMblcie 1moJ oXpaHoi Tpyaa IMOHNMa-
ercs TexHuka Oe3onacHocTr. O00CHOBaHHBIM sBIsIeTCsl MHeHHE M. U. T'yOeHko,
COIJIaCHO KOTOPOMY, «COBPEMEHHBIC IIPEJCTABICHUS 00 OXpaHe TpyAa MOTYT
OBITH TOJFKO MHOTOACIIEKTHBIMU M CHCTEMHBIMIY. YYEHBIH PacCMaTpHUBACT OX-
paHy TpyAa B 4YeTBIpEX AacleKTaX: TEXHHYECKOM, SKOHOMHYECKOM, MEIUKO-
OHMOIOTMUECKOM U FOPHITIECKOM.

Hawm nipencrasmisercs, 9To TEPMHH «OXpaHa TPYAa» JOJDKEH IIOHUMATh-
Csl KakcucTeMa cHelu(pHIecKuX CpeiCTB 0€30MAaCHOCTH M 'MIMEHBI TpyJa, Ha-
MIPaBJICHHBIX Ha MpPeRyNpekaeHIe HECUACTHBIX CITy4aeB, MHIIHICHTOB, OTIACHBIX
MPOKCILIECTBUI U MOBPEXKICHHUS 3I0pPOBbs B pe3yJIbTaTe paboThl, B XOJIE €€ WIH
CBSI3aHHBIE C HEW, Ha MUHHMMM3ALMIO PUCKA U €r0 HETaTHBHBIX IOCIEACTBHIA,
ONTUMH3ALHIO TPYIOBOM JEATETBHOCTH.

INox oxpanoii Tpyna Taxke MOHUMAETCS] THCTUTYT TPYJOBOro Ipasa. B
TpynoBom koaekce PD HOpMBI, CBA3aHHBIE C OXpaHOW TpyJa COAEPXKATHCS B
pazznene 10 TK P®, rie onpeneneHsl TpeGOBaHNS OXpaHbI TPyIa, OpraHU3aLHs
OXpaHbl TpyZa, oOecriedeHne 1paB pabOTHUKOB Ha oxpaHy Tpyaa. OcoOeHHO-
CTBIO JaHHOTO MHCTUTYTA TPYOBOTO IPaBa SIBISIETCS HATWYHE OOJBIIOTO KO-
YeCTBa IMO3aKOHHBIX AKTOB M BEJIOMCTBEHHBIX aKTOB. CHEIHaNNCThl YKa3bIBAIOT
Ha HEOOXOAMMOCTh CHCTEMAaTH3allH Pa3HOOOPa3HBIX HOPMATHUBHBIX HCTOYHU-
KOB B chepe OXpaHBI TPyZA B IEISIX MOBBIICHNS (D (EKTUBHOCTH UX IPHMEHe-
HUS ¥ 3aIUTHI [IPaB IPaXkIaH Ha Oe30MacHBIE YCIOBHS TPYIa.
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