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PernonanbHasi HAyYHO-NIPaKTHYeCKas KOH(epeHIH
«AKTYAJIBHBIE TIPOBJIEMBI TOCYJAPCTBA U IIPABA:
B3I'JIsA ] MOJIOABIX YYHEHDBIX>
Cekuus
«COBPEMEHHBIE IIPOBJIEMbBI TEOPHH
TI'OCYJAPCTBA H ITPABA»

P. O. KOHOBA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

ITPABA YEJIOBEKA: IIOHATHE U ITPUPOJA

B 0Omieli mkaie TyMaHUTApHBIX [ICHHOCTEH MpaBa 4YellOBEKa, 3aHU-
MaroT LIEHTPaJbHOE MeCTO. TepMUH «IpaBa 4YeIOBEKa» MOSBUJICS TIOCIE
aMEpHUKAaHCKOW BOIHBI 32 HE3aBUCHUMOCTh M MPUHATHUS J[ekapanuu He3aBu-
cumoctu 1776 r. IlpaBa uenoBeka - TO MpaBa, CYLIECTBEHHBIE Ul XapaK-
TEPUCTUKH MPABOBOI'O IOJOKEHUS JIMIa B JIOOOM oOmiecTBe. PasHbie co-
LUYMbl UMEIOT Pa3JIMYHbIE COIMAIBLHO-YKOHOMUUECKHE BO3MOXKHOCTH IS
obecrieueHus mpaB. Ho B3MIAIBI TOCYAAPCTB HA TO, KAKUE MpaBa JODKHBI
OBITh MPEIOCTABICHBI UHIUBUIAM U 3aKPEIUICHBI B HAIIMOHATIHLHOM 3aKOHO-
JaTeIbCTBE, KaK IPABIJIO, COBMANAOT. PeanbHOE ke 00ECIeYeHUE ITHX
MIPaB HE OJMHAKOBO M 3aBHCHUT OT YPOBHS Pa3BUTHUS JAHHOTO OOIIECTBA, OT
€ro HaIlMOHAJIBHBIX, PEIUTHO3HBIX 0coOeHHOCTel u jp. [IpaBa U cBOOOIBI
YeJIOBEeKa - BaXXHEUITUN MOTUTUKO-IOPUUUECKUM U COIMANIbHBIN UHCTUTYT,
1oKa3areib IEMOKPATUYHOCTH U Pa3BUTHSI TOCYAapCTB.

IOpuctel BKIAIBIBAIOT B IOHSTHE «IIPaBa YEIIOBEKAa» CHCTEMY
MIPUHITUIIOB, HOPM ¥ TPAJUIMA B3aUMOOTHONICHUH MEXY JTIOJABMHU U TOCY-
JApCTBOM, OOCCIICUMBAIOIIYI0 WHIWBUIY BO3MOXXHOCTH JEHCTBOBATH IIO
CBOEMY YCMOTpPEHUIO (€€ HA3BIBAIOT CBOOOJAMHU) W MOJIy4aTh MaTepHaib-
HBIC, JTYXOBHBIC U UHBIC OJiara (COOCTBEHHO MpaBa).

Bomnpoc o nepBoucTouHMKE (IEPBOOCHOBE) MPAB YEIOBEKA SBISCTCS
JMCKYCCHOHHBIM: TPHHAJJICKAT JTU OHU €My W3HAYaIbHO (KIacCHYecKas
TEOpUsI ECTECTBEHHOTO MPaBa), KOPEHSTCS JIU B COIMATBHBIX B3aUMOJICHCT-
BHAX (COIMOJIOTMYCCKUMA, aHTPOIIOJIOTHICCKUNA TTOAXObI) WM TPEIOCTaB-
JITFOTCSI TOCYIAPCTBOM (FOPUIUKO-TIO3UTHBUCTCKOE UCTOIKOBAHUE).

KoHcTuTyIIuu OONBIIMHCTBA TOCYIAPCTB COBPEMEHHOI'O MUpPA TPU-
3HAFOT IIPaBa W CBOOOJIBI YENIOBEKA B KaYECTBE BhICIICH 1leHHOCTH. KOHCTH-
TYIIMOHHBIC TIPaBa U CBOOOIBI YEIOBEKa, 3aKpeIUicHHbIe B KOHCTUTYIHH,
rapaHTHPOBAHBI TOCYIAPCTBOM H TMO3BOJISIFOT KaXKJIOMY CBOOOIHO U CaMo-
CTOSATENFHO U30MpaTh BHJ U MEPY CBOETO TMOBEACHUS, CO3UIATh U MOITB30-
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BaTbCd NPEAOCTAaBJICHHBIMU €MY COIMAaJIbHBIMU 6J'IaFaMI/I, KaKk B JIMYHBIX,
TaK U B O6H_IeCTBeHHI>IX HUHTEpCCax.

B. B. CAJILHUKOBA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

MEXAHU3M 3AIIUTHI ITPAB U CBOBO/]
YEJIOBEKA U TPAXK/IAHUHA:
MOHSATHUE, CTPYKTYPA, IEMCTBUE

B Hacrosmee BpeMs B Poccuu 4enmoBek M rpa)cIaHUH, KaK CyOBEKT
IpaBa, HaXOJUTCS B BecbMa CJIOKHOM cutyanuu. C onHo# cTtopousl, B Kon-
CTUTYIIMU 3aKPEIUICHBI U TapaHTHPOBAHBI €r0 MpaBa, CBOOOJBI U 3aKOHHBIC
HUHTEPECHI, C IPYroM, peaau3alus MOCIeAHUX OYEHb CIOXKHA B CHIY HECO-
BEPIIICHCTBA HOPMATHBHOW 0a3bl, IPABOHAPYIIICHUIA CO CTOPOHBI TOCYAap-
CTBEHHBIX U HETOCYAapCTBEHHBIX OPraHOB, JOJKHOCTHBIX JIUI, B MPSIMYIO
0053aHHOCTh KOTOPBIX BXOJHUT MPAKTUYECKOES BOIUIOMICHHE COOTBETCTBYIO-
IUX FOPUIUIESCKAX HOPM W KOHTPOJIb 3a MX coOmoneHueM. [IprmanHaMu
MIPABOBOW HE3AIUINECHHOCTH TaKXKe SBIISIOTCS MPaBOBOE OECKYIbTYpPbE,
HE3HAHWE DJIEMCHTAPHBIX TPEOOBAaHUI 3aKOHA JIOJDKHOCTHBIMU JIUIAMH U
CaMUMH TpaxJIaHaMU.

C MOMOUIBI0 TAKOTO MOHATHUS, KaK «MEXaHU3MY», IPUHATO MOSICHITH
MHOTHE MPOIECCHI, B TOM YHCJIE MPOIECC 3aIIUTHI TPAB M CBOOOJ YEIOBEKa
U TpaXKJaHUHA, T.€. €ro HeMOCPEACTBEHHOE JAeCTBUE.

[Mon 7r00BIM MEXaHU3MOM ITOHUMAETCS CUCTEMa, YCTPOHCTBO, OIMpe-
JIEIISIONIEE TIOPSIOK KaKOTrO-THOO0 BUIA ICATEILHOCTH WU TTOCIIEIOBATEIh-
HOCTb COCTOSIHUH, NPOLIECCOB, JCUCTBUI U SIBICHUE.

FOpuauyeckuii MexaHu3M o0ecrieYeHHs NIPAB YeJI0BeKa U IPakK-
JAHWHA - 3TO CUCTEMa CPEICTB U (PAKTOPOB, 0OECICUNBAIOIINX HEOOXOTHU-
MBIC YCIIOBHUSI YBaXKEHHsSI BCEX IPaB U CBOOOJ YEIIOBEKA, BBITCKAIOIINX U3
JIOCTOMHCTBA, MPUCYILEr0 YETOBEUECKON JIMUHOCTH U SIBJISIOIIUXCS CYIlle-
CTBCHHBIMH JJIs1 €€ CBOOOTHOTO M ITOJTHOTO Pa3BUTHS.

YdeHble TpEIararoT pa3indaTh MEXaHHU3M OOCCIICUYCHUS IPaB H
CBOOOT YEITOBEKA U TpaXKIaHUHA B Y3KOM W IMUPOKOM CMBICIIC CJIOBA: B y3-
KOM CMBICJIE - COBOKYIMHOCTh MPHUMEHSAEMbIX TapaHTUW 3alIUThl UX HApy-
IICHHBIX TIPaB U CBOOOJ; B IIIMPOKOM — 3TO €III¢ TPABOBBIC HOPMEI, FOPUIIH-
yeckue (haKThl U MPABOBEIC OTHOIICHUS.

MexaHu3M o0ecIieUeHUs MPAB YeJ0BEKAa W IPAKIAHHHA - CIOXK-
HOE CTPYKTYpHOE 00pa30oBaHue, TIaBHAS Ie]b ()YHKIIMOHUPOBAHUS KOTOPO-
T'0 — 3TO 3alIUTa CYOBEKTUBHBIX TPAB YEIOBCKA U IPaXKIaHUHA.



Cekuus
«I[IPOBJIEMbBI COITHAIBHOI'O 'OCY/IAPCTBA»

A. A. AJJEKCEEBA
WBaHoBCcKkuii rocy1apCTBEHHBIA YHUBEPCUTET

JIMBUVICKASA T KAMAXUPUSA: UICTOPUYECKHUMA ONBIT
COIIMAJIBHOTI'O TOCYJAPTBA

Benmukas Cormanuctundeckas Hapomnas JluBuiickas ApaOckas
Jxamaxupust Obi1a 0Opa3oBana B 1977 1. DToMY COOBITHIO TIPEAIIICCTBOBAI
TIpUX0J] K BIacTH MmojakoBHUKa Myammapa Kannadu B pesynsraTe rocyaap-
CTBEHHOTO nepeBopoTa 1 ceHTs10pst 1969 r., B X0/1€ KOTOPOT0 OBUT CBEPTHYT
smBuiickuid kopons Wnpuc 1. Kagnadu Haxoamncs y Binactu Oonee 40 er.
3a BpeMs CBOEro npeObIBaHMs BO TJIaBe TOCYJAapcTBa OH MOIBITAJICS Pean-
30BaTh CO3J[AHHYIO MM «TPETHI0 MUPOBYIO TEOPHIO», H3JIOKEHHYIO B «3ele-
HOHM KHUre», B KOTOPOH OH NpeyiaraeT CBOM BapHUaHT rOCYAapCTBEHHOTO U
00IIECTBEHHOT'O yCTPOHCTBA.

Ecnu cmotpers Ha JluBuiickyro [I>kaMaxupHIO ¢ MO3HUIUM coOlManb-
HOT'O TOCYZapCTBa, TO €€ ONBIT MOXHO CUATATh YHUKAJIHHBIM.

ConmanpHas mojuTHKa, npoBoguMasi Kanmadwu, Obuta B Oombmoi
CTENIeH! HalpaBlieHa Ha HYXXJIbI JKUTENEH: 32 BpeMsl CBOETO HAXOXK/ICHHS Y
Biacti Myammap Kannadu cymecTBeHHO MOTHSIT YPOBEHb JKU3HH JIFOIEH.

OO0pa3oBaHue ¥ 371paBooxXpaHeHue B JluBuiickoii [xaMaxupru ObuTH
OeCIUIaTHBIMHM, YTO MPUBEIIO K 3HAYUTEILHOMY HOBBIIIEHHIO 00pa30BaTelb-
HOro ypoBHs HaceneHus. [1o HEKOTOpBIM AaHHBIM, o npuxoaa Kagnadpu x
BJIACTH JHIH 25% HaceJIeHus ObUIO 00pa30BaHHBIM. A B HACTOSIIEE BpEMs
sta mudpa cocrasuser 6onee 80%. Briciiee oOpa3zoBanue nomyumno 25%
HaCeJIeHHSI.

lleHsl Ha OCHOBHBIE NPOIYKTHI NMUTAHUS, HEKOTOPHIE JIEKApCTBa,
OcH3MH OBUTM MHHUMATBHBIMH. KaxIprii oOiajman mpaBoM Ha KUIBE., A
MIOTOMY HACeJIeHHE MOIydYalo MaTepHabHYIO ITOMOIIb IPU €ro IMOKYIIKE.
Ecny nuBHitbl XOTen 3aHUMAaThCS CEIBCKUM XO03SIHCTBOM, TO TOCYIapCTBO
TIPE/IOCTABIISUIO UM BCE HEOOXOJMMOe, BKITIoUas 3eMinto, oecruiatio. banku
HaXOJWJINCh B TOCYAAapCTBEHHOW COOCTBEHHOCTH, a MPOLEHTHI MO 3aliMaM
OBbUTH HYJIEBBIMHU.

Hacenenne mnomydano oruucieHus oT mpojaxu Hedtu. MoxkHO
BCTPETUTD CleAylolne IU(phl: BEIWYHHA ITocoOus mo Oe3paborume co-
craBisuta 6omnee 700 nosut., a BennunHa BBIT Ha nymry nacenenust B 2008 .
cocrasisiia 14192 nom.



A. J1. AITIEKUIIIEBA
WBaHoBCcKuil rocy1apCTBEHHBIA YHUBEPCUTET

3APOXKJIEHUE T'OCYJIAPCTBEHHOIN CUCTEMbI OXPAHBI
MATEPUHCTBA U MJIAJEHYECTBA CCCP

B uccienoanuun paccmaTtpuBaercs nporecc 3apoxaeHus B CoBer-
ckoit Poccun rocyaapcTBeHHON CHCTEMBI OXpaHbl MAaTEPUHCTBA U MIIaJICH-
yectBa. B 1917 rony BHepBble B HCTOpUM OXpaHa MaTepu U peOeHKa Oblia
MIpU3HAHA HEOTheMJIeMOH (DYHKIME! rocymapcrsa. 3a060Ta o IeTsx u obec-
TIeYeHre HaUISKAIINX YCIOBUN ISl IETOPOXKAECHHS SBIISUTHCH TPSIMOi 0051~
3aHHOCTBIO rocyaapcrsa. 13 mas 1918 rona Pacnopsbkenuem no Komucca-
puary corpansHoro obecmedeHus Ne 14 Obutl opraHm3oBaH MOCKOBCKUU
JloM oxpaHbl MaeHIa, KOTopblil k 1922 rogy cran LEeHTpaIbHBIM yIpex-
JICHUEM C HOBEHIIMMH HAYYHBIMH JOCTH)KEHHUSMH B 00JIaCTH (PM3HOJIOTUH U
MIATOJIOTHH JIETCKOTO BO3pacTa, IMOATOTOBKU M IOBBIMICHUS KBaTU(QUKAIMN
Bpauel JNeTCKUX ydpexaeHuid. JloM oxpaHbl MIIaJIeHIIa CO31ajl OCHOBY ISt
CO3JIaHMsI U Pa3BUTHUsI B CTpaHe TOCYJapCTBEHHON CHCTEMBI OXpaHbl MaTe-
pUHCTBA U MJIa/ICHUECTBA.

Hampumep, Ha 6aze Jloma oxpaHbl MilaJieHIIa ObUIa OpraHU30BaHA
TIOATOTOBKA MEJUIIMHCKHX KaJpOB: MPOBOAMINCH 3aHATHS 110 MEAUATPUU U
aKyIIepCTBY; CYLIECTBOBaJIa OpPAMHATYpPA, BO BPeMs MPOXOXKAECHHUS KOTO-
poil Bpauun Tpynwinch Bo Bcex otaenenHusix. K 1921 rogy Jdom oxpans
MJIa/IeHIIa CTaJl IEHTPAJIBHBIM YUPEXKIEHUEM CTPAHBI 110 MOATOTOBKE U MO-
BBIIICHUIO KBAJM(UKAIIMK Bpadel B 001acTH OXpaHbl MaTepUHCTBA U MJa-
JIEHYECTBA.

Jom oxpanbl MiajaeHra Obul mepBeiM B CoBerckoit Poccuu menu-
LIMHCKUM YYpeXJEHHEM, I/ie ObUIH CO3JIaHbl OT/ENIeHUS sl HeIOHOIICH-
HBIX JeTed U JieTell ¢ BpOXKIeHHBIMH cudmincoM. B yupexxaeHnu Obutn
CO3/IaHBl OT/EJEHUS Ul IeTeH C CEICUCOM, pacCTpPOHCTBaMU KeNyJ0YHO-
KHIIEYHOTO TPaKTa, OONE3HSAMHU JBIXaTENbHBIX MyTeld U HEPBHOH CUCTEMBI.
Ha 6a3e yupexxaenus BriepBble B HCTOPHH Havajla MPOBOAMUTHCS pa3padoT-
Ka Croco0OB BCKapMJIMBaHUs OOJIBHBIX JIETEH, MCCIIEA0BaICh OCOOEHHO-
CTH KPOBH JIETeil IpyAHOr0 BO3pacTa 1 JApyrue npoodjaeMbl paHHETo Bo3pac-
Ta. [Ipu yupexxaeHnn NelcTBOBaNIM J1a0OpaTOpUM KIMHUYECKUX U OakTe-
PHOIOTMYECKUX UCCIE0BAHUM, MaTOIOr0aHATOMUYECKOE OT/IEJIEHUE.

Mormnonoe CoBeTckoe TocyIapcTBO CIIOCOOCTBOBAIO Pa3BUTHIO CHC-
TEMBbl OXpaHbl MAaTEPUHCTBA U MJIQJICHYECTBA, YTO CBUJETEILCTBYET O BBI-
TIOJTHEHWU MM COLIMAJIbHOM (DYHKIIMM B 3TOH 00IACTH.



J1. B. BOJIINHA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

CPABHUTEJIbHBIN AHAJIN3 IEHCUOHHOI' O
OBECIHEYEHWA B TEPMAHUA U P® B YCJIOBUSIX
COBPEMEHHOCTH (TEOPETHUKO-ITPABOBOU ACIIEKT)

CocTosiHMEe NEHCHOHHOM cucTeMbl Poccuu B HacTosiiiee BpeMs Ha-
XOANUTCS B LIEHTPE BHUMAaHUS HE TOJBKO T'OCYAAPCTBEHHBIX OpraHOB, HO U
BCET0 POCCUICKOro o0IecTBa. 3a MOCIeAHUE JEeCATHIETHSI HECKOIBKO pa3
CYIIECTBEHHO MEHSJIMCH NMpaBmiia (YHKIMOHUPOBAHUS NEHCHOHHOW CHCTe-
Mbl PO.

OpHako He TONBKO MEHCHOHHAas cucreMa P® HaxomuTcs B cOCTOS-
HUH pe)OPMHUPOBAHUS, STOT MPOIECC 3aTPOHYI BCE CTPaHbI, B TOM YHCIIE U
I'epmanmto. IIporpamma pedopmupoBaHusl NeHCHOHHOW cucteMbl OPI™ B
1enoM paccuurana Ha nepuoia o 2030 roxa. PagukanbHbIM M3MEHEHUEM
sBrseTca ysenuueHue B 2012 rogy Bo3zpacTa BbIXOJa Ha MEHCHUIO ¢ 65 jer
o 67 nnst My4uH 4 keHIMH. B Poccun npeanoxenue, cBA3aHHOE C TO-
BBIIIEHHEM NEHCHOHHOI'O BO3pacTa, AOJT0 AUCKYTHPOBAJIOCh, OAHAKO BCE-
TaK{ He HAIUIO AOCTaTOYHOHN MOANEPKKU.

CraHOBJNICHHE MEHCHOHHOW cHCTeMBl I'epMaHuM HAvajaoCch B KOHIIE
XIX B., u B Hell, OTHOHM U3 NMEPBBIX B MUPE CTPAaHE, MOABUIACH JOCTATOYHO
COBEpILIEHHAs MOJIENIb IEHCHOHHOTO CTPaXOBaHUs, OCYILECTBISIEMOTrO Yepe3
cTpaxoBble Kacchl. K Hayay mpommioro crojeTusi Bce HaéMHbIE PaOOTHUKI
B ['epManmy ObUTH OXBa4YeHBI CUCTEMOH CONMAILHOTO CTPAaXOBaHMUS 110 CTa-
POCTH U OT HECUACTHBIX CIIy4aeB.

I'epmanus sBIsieTCS SAPKUM MPUMEPOM COLMAIBHOIO TOCYAapCTBa C
Pa3BUTON M CIIOHOW CHCTEMOW COIMAJIBHOIO 00ECTIeYeHUsI U 00CITy>KHBa-
Hus. [lo cratuctuueckum nporHosam, npumepHo k 2030 roxy B Poccun,
Kak ¥ B 'epmaHuu, HaceneHue MEHCUOHHOIO BO3pPAcTa YBEJIMYMUTCS BIBOE
[0 CPABHEHHIO C CETOJHSIIHUM. B CBSI3M ¢ 3TUM NpeAcTaBiseTcsl HHTEepec-
HBIM IIPOBECTU CPaBHUTEIbHBIN aHANMU3 MEHCUOHHOM cuctemsl PO u OPT,
YTOOBI BBIZIETIUTH TOJIOKUTEIBHBIE  OTPUIIATEIbHBIE YEPTHI B 00EUX Mojie-
nsX. BaskHO M3y4WTH NMOSUTUBHBIA M HETATUBHBIA ONBIT peOpMUPOBAHUS
neHcuoHHOro obecnieueHuss OPI. Vcmonms3oBaHue 60ratoro pasHooopasus
TEXHUK M METOOB PEryJupoBaHMs COLUAIBHBIX IPOLECCOB, paclpocTpa-
HEeHHBIX B [ epMaHuM, MO3BONUT cienaTh peopMy HEHCHOHHOI'O CTpaxoBa-
Hus B Poccun Hambosee onTUMaNbHOM, MO3BOJISIONIEH YKPENUTh SKOHOMHU-
Ky CTpaHbl U MUHUMU3HUPOBATh HETATUBHYIO PEAKIIUIO HACEIECHUSI.



K. 1. BOPOHKOB
WBaHOBCKUii TOCy1apCTBEHHBIN YHUBEPCUTET

PECOIIMAJIMBALIIUA OCYKIEHHBIX: ITIPOBJIEMHBIE
BOITPOCBHI TOJIKOBAHUSA TEPMHUHA

BONBIMHCTBO OTEYECTBEHHBIX YUYCHBIX CUMTAIOT, YTO PECOIHATN3a-
U OCYKJICHHBIX MOXKET PacCMaTpPUBATHCS KaK BIIOJHE CaMOCTOSTEIbHAS
Hay4YHas MpoOJieMa B KOMIUIEKCE BOIMPOCOB, CBS3aHHBIX C COJCPKAHHEM
JESITETFHOCTA ~ YTOJIOBHO-MCIIOJTHUTEIBHON CHCTEMBI TI0 HCHPABJICHUIO
OCYXXJIeHHBIX. [Ipy M3y4eHUH JaHHOH MPOOJIEMBbI TOMKHO OBITh, B IIEPBYIO
ouepesib, BEIPA0OTAHO OHO3HAYHOEC TOJIKOBAHHE TEPMHHA «PECOIMATH3a-
U OCYXKJICHHBIX», 3aKOHOJATEIBHOE OMpEJIeIICHHE KOTOPOTO J0 CUX IIOp
oTcyTcTBYeT. Ha CeromHsmHuii IeHb B FOPUANICCKOMN JIUTEPATYPE MOXKHO
BBIJICJIUTH JIBA MOJIX0/Ia K IOHUMAaHUIO TEPMHHA «PECOIHATH3AIIHD).

Psn uccnenosareneit (H. A. Angpees, M. C. Pribak) ompenenser
PECOIMATH3AIMI0 KaK «KOMIDIEKC MEpOIIPHUATUHN, HAlpaBJICHHBIX HAa BOC-
CTaHOBJICHUE, MPUOOPETEHUE COIMATBHBIX CBSA3EH OCYXJICHHOTO, yTpadycH-
HBIX KaK BCJICJCTBHE MPECTYIMHON JEATEIEHOCTH, TaK U B MEPUOJ BHIHYXK-
JICHHOHM W30JIAIUY OT o0IIecTBay. JJaHHBIN KOMIUIEKC MEPONPUATHI BKITFO-
4aeT B ce0s TCHUXOJIOTO-IEarorndeckue, IKOHOMHYCCKIE, MEIUIMHCKIE,
FOPUIUYECKUEC U OPTaHU3AI[MOHHEBIC MEPhI, (POPMHUPYIOIIHNE Y KaXKIOTO OCY-
JKJIEHHOT'O CIIOCOOHOCTh M TOTOBHOCTH K BKJIFOUCHHUIO MTOCIIC OTOBITHS HaKa-
3aHUS B OOBIYHBIC YCIIOBHSI )KU3HH OOIMIECTBAa. AHAJOTMYHOTO MHEHUS TPU-
nepxuatotest [. A. Jlorunos, E. B. BanbkoBa, moHuMasi moj, pecouuanu-
3ammeil OCY)KICHHBIX IICJICHATIPABICHHBIA IPOIECC BO3BPAILICHUS OCYXK-
JICHHOTO W NPUOOPETEHHs UM HEOOXOIMMBIX BO3MOXHOCTEH WMJIM CIOCO0-
HOCTEH K )KU3HU B OOIIECTRBE.

B cBoro ouepenp B. M. 3yOkoBa cuMTaeT, 4TO PECOIMATU3AIMS —
9TO CHCTEMa Mep BO3JCUCTBUS Ha OCYXKJICHHOTO, OCYIIECCTBIISIEMast C IEITBI0
o0ecrieueHHst ero MpaBOMOCITYITHOTO TOBECHUS.

[Monarato, 4To MO peconuanu3anuei HeoOXOMUMO TTOHUMATh COBO-
KYITHOCTh CHCTEMHBIX MEp, BO3JICHCTBYIOIIHUX HA OCYXICHHOTO, OCHOBHOU
LIENTBI0 KOTOPBIX SBJISICTCS HE TOJMBKO 00ECIeUeHHE MPaBOMOCIYIIHOTO TMO-
BEJICHUS CYOBEKTa IyTEM H3MEHEHHsI €ro yCTAaHOBOK, IIeNieH, HOpM U
[IECHHOCTe JKWU3HU, HO U BOCCTAaHOBJICHUE, MPHUOOPETEHUE COIMATBHBIX
CBsI3eU OCYXKIICHHOTO, YTPAYCHHBIX KaK BCIEICTBUC MPECTYITHOW JCSITENb-
HOCTH, TaK U B IIEPHO]T BEIHYKJICHHON U3O0JISIMH OT O0IIECTBA.



E. A.TAPH
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

IMKOJIbHASA CUCTEMA CHIA:
OUHAHCUPOBAHUE U PEITYTAIIUA

JI71st TOro 4T0OBI ONTHMU3HPOBATH COMAIBHYIO YCIYTY B cepe 00-
pasoBanus B Poccun, HEOOXOAMMO M3Y4UTh OMBIT APYTHX COIMAIBHBIX T'O-
cynapcts. Hanpumep, oOpasoBatensHylo yeinyry B coBpeMeHHbIX CIIIA.

[Ikosb1 B AMepHKe JensITcs Ha YacTHBIE (private;) U rocy/1apcTBeH-
Hble WK obmmecTBeHHbIe (public). B wactHpix mkonax B 2009-2010 yueo-
HOM rony 3aHumanuchk 10 % obmiero umcia mkonsaukoB CIIA, wm 5,5
MUJUTHOHOB 4eNloBEeK. HeKoTopble NeTH 1Mo KakuM-TO NpHYMHAM He IToce-
marot mrkoiny Boodmie (home schooling), HanpuMmep, MO PEIUTHO3HBIM CO-
00pakeHHsIM MJIM 9YTOOBI OKOHYMTH IKOY ObicTpee. YacTHBIE MIKOJIBI IAI0T
xoporiee 00pa3oBaHue, HO U OOIIECTBEHHBIE MIKOJIBI 3a4acTyl0 HE yCTyIIa-
0T B BOIIpOCax KadecTBa oOpa3oBaHus. PoauTenn n yJamuecst CpaBHUBAIOT
TOCYIapCTBEHHBIE M YacTHbIE 00pa3oBaTebHBIE YUPEKACHHUS 110 TaKOMY
KpuTepHio Kak s¢dexriuBHOCTB-HEdPDexTHBHOCTD. H(bOpManus o Hemoc-
TATOYHOM TOCYIapCTBEHHOM (DPMHAHCHPOBAHUH, OIOPOKPATHYECKOW BOJIO-
KHTE, HEIOCTATOYHO TMOKOM YIpPAaBJIEHUH U HENPO(pEeCCHOHAIEHOCTH PYKO-
BOJIUTEINCH B 3TOHN cdepe CONMaNbHON yCIIyru yacto mossisercs B CMU.
Ha cerognsmiamii JeHb HEZOCTATOUYHO HAYYHBIX HMCCIIEJOBAHWA CpaBHHU-
TENFHOTO IUIaHa Mo TpobieMe 3()(HeKTUBHOCTH-HEIPPEKTUBHOCTH TOCY-
JIAPCTBEHHOT'O ¥ YaCTHOT'O HIKOJIEHOTO 00pa30oBaHusl.

[ITk0J161, B OCHOBHOM, COAEPkKATHCSI MYHULMIIAINTETAMH, U B IIKOIY
¢ xopoiuei penyranuent 87 % cpencTB NEHCTBUTENBHO MOCTYMAET U3 MECT-
Horo Oromkera, Tonbko 11 % — w3 OromkeTa mrata u 2 % — u3 (deme-
pansHOro. B mikone c mioxoi pemyranueil KapTHHA HHAs: U3 MECTHOTO
OroJKeTa MocTymaeT TONbKo 13 %, u3 Oromkera mrata — 74 % u u3 ¢ene-
panbsHOro — 12 %. Cpenusist 3apIuiaTa y4uTelNs B IIKOJIE C XOpoLel pemny-
Tanueid — 81 TeicAuya JONIapoB B IOfl, B IIKOJIAX C INIOXOM penmyranuen —
59 ThICSIu monnapoB. Bromker xopolei MKONbI C YeTHIPbMS COTHSIMH BbI-
ITyCKHUKOB B IO/ cocTaBisieT noutu 40 MuIHoHOB gosutapoB. Koraa n3-3a
KpH3Hca NpaBUTENbCTBO mrTaTa Heto-/[Xkepcu cpesano qoTanuy XOpoUuM
IIKOJIaM, TO >KUTEIH HEKOTOPBIX OKPYTOB C TAKMMH IIKOJIAMH IIPOT0JI0CO-
BaJM 3a JIOOPOBOJILHOE YBEIMYECHHE HAJIOTOB, ITO3BOJISIOIIEE COXPAaHHUTh
BBICOKHMH YPOBEHb ITPENOJIABAHUSL.



A. E.TTOPEYHOB
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

COOTHOLIEHME MMOHATUN «MEJIUIUHCKAS YCIIYT A»
U «MEJUIAHCKASI TOMOIIb»

MenuuuHCKYE yUpeXJIeHUs] Hapsily, HanpuMep, ¢ 00pa3oBaTeIbHbI-
MU YYPEXACHUSMH aKTUBHO OKa3bIBAalOT MEJULIMHCKHE yCIyru. B ornmuune
OT JPYTHX BUJOB YCIIYT, MEJULIMHCKAsl YCIyra sSBJsIeTcCsl OoJiee CIOKHBIM
TIOHSTHEM U TpeOyeT IIIyOOKOro aHann3a, Tak KaKk MMEET HelOoCpPEeACTBEeH-
HYIO CBSI3b CO 3JI0POBBEM UEJIOBEKA U €ro *KU3HbIO. B coBpemeHHOM poc-
CUICKOM 3aKOHOJATENIECTBE MOMUMO TEPMHHA «MEJULMHCKAs yCiIyra» cy-
LIECTBYET U JPYroll TepMUH — «MEAUIUHCKAs momoulb». CpaBHUBaAs JaH-
HBIE TIOHATHS, CIeIyeT 3aMEeTUTh, YTO B HAyYHOH JIUTepaType MO BOMPOCY
HX COOTHOILIEHUS CYILECTBYIOT pa3HbIE MO3UIIUU.

Bo-nepBbIX, nmpepiaraercsi CUUTaTh, YTO MEAULMHCKAas MOMOILb U
MEIMIUHCKAsl YCIyra CUYMTAIOTCSl TOXAECCTBEHHBIMM MOHATUSAMH. Taxoi
no3unuu npuaepxkusaerca M. A. Ilponun.

Bo-BTOpBIX, MEIUIIMHCKAsA MOMOIIb U MEIUIMHCKAs yciIyra — 3TO
pa3Hble BUABI JEATENbHOCTU. Takoil TOUKM 3peHus MpUAep KUBaeTCs, Ha-
npumep, 1O. I1. JlucunpiH cunuTasi, 9T0 TEPMUHBI «MEIUIUHCKAS YCIYyra» U
«MEIMIMHCKAs TOMOIIBY» COJep)KaT B ceOe pa3Hble 3HAUCHUSI.

B-TpeTrbux, MeqUIMHCKas MOMOIIb U METUIMHCKAs ycIyra OT4acTH
COBMAJAIOT. DTOH MO3HIMH NPHIAEPKUBAETCS OOJBIIMHCTBO HCCIEI0BaTE-
neit panHoro Bonpoca. OJIHaKo, 3TO COBNAJAEHUE aBTOPAMHU TPAKTYyeTcs TMOo-
pazaomy. OmHE aBTOpEI, HanpuMmep, B. C. AGmy/UTHHA TIOJIAraroT, 4TO «Me-
JUIMHCKas IMOMOIIb KaK KaTeropHs COLMaJbHO-HPaBCTBEHHAs SIBISETCA
00s13aTeNnbHON cocTaBistomeld MeauuHeKor yeayru». E. B. PoxkoBa xe
HA00OpOT CUUTAET, YTO MEAMIMHCKAS YCIyra SIBJISIETCS YacThIO MEHIIMH-
ckoif momoutu. I'. b. EpeMuH yka3bIBaeT, UTo «MEIUIIMHCKAs TIOMOIIbY SB-
JIIeTCS POJOBBIM MOHATHEM IO OTHOLICHHUIO K MEJUIIMHCKUM ycIyraMm. Ml
cunraeM, yto ¢ MHeHHeM E. B. PoxkoBoii u I'. b. Epemuna cnenyer corna-
CUTBCA, TaK KaK caM 3aKOHOJATeNb UCXOAd U3 coaepkaHus denepaabHOro
3akona ot 21.11.2011 r. «O06 ocHOBax OXpaHbI 3I0POBBs TpakaaH B Poc-
cuiickoit denepanyu» BKIIOYAET B MOHITHE «MEAMIIMHCKON MOMOIIN
«MequIMHCKUE ycnyru». Kpome Toro, MeaummuHcKasl yciyra BCeria BO3-
Me3/Ha U 00J1a/IaeT emi€ TaKMM CBOWCTBOM Kak IUIATHOCTh, @ MEIUIIMHCKAS
TIOMOIIIb BO3ME3/IHA, HO OecriaTHa.

Takum 00pa3oM, MOXKHO CZENaTh BBIBOJ O TOM, YTO MEAMIIMHCKAs
yciyra 1o OTHOIIEHUIO K MEIUIMHCKOW NOMOIIM CIYXHUT €€ COCTaBHOM
YacThIO.
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J. A. EPMAKOB
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

COIIMAJIBHBIE ITPABA YEJIOBEKA:
COBPEMEHHOE COCTOAHUE

CoumanbHele paBa B Poccuu B HacTosiee BpeMst HE UIMEIOT €MHO-
ro ucrounuka. Ouu ykazansl B Koncturyuuu PO 1993 rona, Ho pacnpese-
JIEHBI TI0 Pa3JIMYHBIM MPABOBBIM akTaM. [IpencraBisiercs 1enecooOpa3HbIM
coznanue ConpansHoro koxekca PO nmo npuMepy aHaJOrHYHBIX KOJEKCOB B
HEKOTOPHIX U3 cyObekToB PD (Hampumep, B CaHkt-IletepOypre).

C y4éroM HEoOXOOMMOCTH OOecrieueHHs COLHAIbHBIX MPaB CO CTO-
POHBI rOCyIapCTBa NPEICTABISIETCS 3aTPYIHUTEIBHBIM Pa3BUTHE ITHX ITPaB
B yCIIOBHsIX craberoeii skonoMuku. HaOmonaercs cHmkeHne, HUBETUPO-
BaHHME JAaHHBIX NMpPaB B BHJE MX HEU3BECTHOCTHU, CJIOXHOCTH IIPOLEIYPHI
NIPE/IOCTaBIICHNs, HE3HAYMTENLHOro pasMepa. IlpeacraBnsieTcsi BepHBIM
pacripezieieHle COLMANBHBIX MPaB 110 IPHUOPUTETY, COCPEIOTOUYEHHE YCH-
JUHA Ha pealn3alfid TeX W3 HHUX, KOTOpbIE MIParoT HauOOJBLIYIO PONb B
YKM3HHU YeJIOBEKa, KaK TO: MPaBO Ha MEAMIIMHCKYIO IIOMOIIIb, IPaBoO Ha 00pa-
30BaHue U T.1. O/HAKO MOSBJICHWE HOBBIX TEXHOJOTH, B TOM YHCIE TPO-
JUIEBAIOIINX JKH3Hb, CIIOCOOHO MOCTaBUTH BOMPOC O HEOOXOAMMOCTH Jailb-
HEWIIEero pa3BUTHUsI COIMAIBHBIX MpaB, PAaBHO KaK M IOCTABUTH BOIPOC O
3aTPyJHEHUH B UX peaH3alliH.

Cxoxas mpo0ieMa o0ecreueHus pealn3aiuy CONUANTBHBIX MpaB Ha-
6mronmaercst ceroqHs 1 B EBpone. HecmoTpst Ha Gnarononydue 3TUX CTpaH
3anaja, MUTpaMoOHHAs TIPOOJIEMa M CTapeHNE KOPEHHOT0 HaCEJIEHUs OCTPO
CTaBAT BOIPOCHI O pean3allii JOCTUTHYTHIX COIMANBHBIX 1paB. B EBporne
Hay4YHO-TEXHUYECKHH MPOTrpecc IMOCIY)XWJI OCHOBOW JUIS CIIOXHBIIEHCS
cuTyaluu (Harpumep, BBIPOCIA MPOJOJIKUTENBHOCTh JKU3HU H, CIIEOBa-
TENILHO, CPOK BBIMUIATHI eHcui). OnHako crpaHsl EBporsl, Hammpumep, uc-
TIOJTB3YIOT JOCTUTHYTHIE BO3SMOXKHOCTH B YBEIMYEHHH TPYIOBOH (pyHKIHMO-
HAJILHOCTH JIIOJICH, YBEIWYMBasl IMEHCHOHHBIA BO3pPAcT U TEM CaMbIM JKO-
HOMSI JISHBI'W JUTS PEeIN3ali HEKOTOPHIX M3 COLMAIBHBIX IIPaB.
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10. A. KOPOJIEBA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

K BOITPOCY O 3AIIIUTE COIIMAJIBHBIX ITPAB
OCYIXIEHHBIX, OTBBIBAIOIIINX HAKA3AHUE B BUJIE
JMIIEHUA CBOBO/bI

IIpu3HaHue nHMI@ BUHOBHBIM B COBEPIICHUM IMPECTYIUIEHUS, ITOMeE-
IIEHWEe ero B KayecTBE HaKa3aHWs B MECTa JIMIIEHUs] CBOOO/BI BEAET K Or-
PaHUUYEHUIO CaMOCTOSITENIBHOTO OCYLIECTBIEHUS COLUANIBHBIX MpaB. B cBs-
3 C 3THUM y TOCYAApCTBA B JIMLE aJMUHUCTPAIMU HCIPABUTENBHOIO yupe-
KIECHHSA MOSABJIACTCS 00S3aHHOCTD 110 CO3JaHUIO YCIOBUI U CIIOCOOCTBOBA-
HUIO peaju3alMy IpaB 3aKIIOUEHHBIX, FapaHTUPYIOIIUX IMPENI0CTaBICHUE
COIMAJILHOI'O 00eCIeYeH s, BO3MOXKHOCTh IOJIy4eHHs 00pa30BaHUs, MEIu-
LIUHCKOMN TOMOIIIH, JIEKAPCTBEHHBIX CPEACTB U Ap. J[aHHBIE YCIOBUS JOK-
HBI OTBEeYaTh TpeOOBaHMSIM, npeaycMoTpeHHbIM B Koncturynuu P®, Yro-
JIOBHO-UCTIONIHUTENILHOM Kojfekce PD, a Takxke pane cnenualn3upoBaHHBIX
HOPMaTHBHBIX NPAaBOBBIX akTOB (Hanmpumep, P3 «OO6 yupexneHusx u opra-
HaX, WCIIOJHSIOMIMX YTOJOBHBIE HAKa3aHUWs B BUJE JIMIICHHUS CBOOOABI» U
ap.). Co CTOpOHBI rocyaapcTBa HEAOCTATOYHO 3aKPEeNUTh IpaBa U 00sA3aH-
HOCTH yYaCTHMKOB COOTBETCTBYIOIIMX OTHOIICHHWH, HEOOXOAMMO CO3aTh
MEXaHU3M MX 3aIIUThl U KOHTpoJs. Ha ceropHsAmHuil 1eHb 3aKOHOIATENb
MPEAYCMOTPEN KOMILIEKC CPEACTB, MO3BOJIONIMX 3AIIUTUTh MPaBa OCYXK-
JeHHBIX. K TaKOBBIM OTHOCSTCSI pa3jIMYHbIE BUIBI KOHTPOJIS 32 COOJTIOACHH-
€M IIpaB U CBOOOJ OCYKAEHHBIX, OCYIIECTBIAEMOI0 Ha MEXIYHAPOIHOM,
TOCYIapCTBEHHOM YPOBHSIX, & TaK)KE CO CTOPOHBI OOILECTBEHHBIX OOBEIH-
HeHW# 1 opraHuzanuii. [IpenocraBieHne 3aKIIIOUEHHOMY IIpaBa oOpalleHns
B Clly4yae HapyLIEHHUs! ero NpaB B BHIOPAaHHYIO UM HWHCTAHIUIO JIA€T TapaH-
THUIO HA JIOCTOMHBIE YCIIOBHS MPEOBIBAHMS BO BPEMs OTOBIBAaHMS HAKa3aHMSI.

Oco0yto ponb B o0ecledeHUH IIPaB OCY)KIECHHBIX UIpaeT MoApas/e-
JIEHUE UCTIpaBHUTEIbHOTO yupexxaeHus (1Y) — rpynna corpanbHON 3aIIUTEL,
¢yHkmu  Kotopoit ompenenensl Ilpukazom Munrocra Poccum ot
30.12.2005 Ne 262. Peanu3zanys COLHUAIBHOIO COHNPOBOXAEHUS OCYXJEH-
HBIX, OCYILLIECTBIISIEMOr0 JaHHOM IPYNIOH, AOMKHA HaXOMUTbCA IOJ MpH-
CTaJbHBIM BEIOMCTBEHHBIM KOHTpoJieM. Taxke HeoOXO0AMMO peKOMEH[O-
BaTh OOILECTBEHHBIM HAOJO/IATEIBHBIM KOMHUCCHSIM TpH Tocemennn 1Y
JlaBaTh KOMIUIEKCHYIO OLIEHKY JESTENBHOCTH MOAPAa3IeICHUs 0 OKa3aHHUIO
OCY)KJICHHBIM COLMAJIbHOM TOMOIIM U TOANEP>KKH, CO3Jarolliel Mmpenarno-
CBUIKHM JIJISl KX UCITIPABIICHUS B TIEPUOJ] OTOBIBAHHS HAKA3aHUS U PECOLHAIH-
3aIUU [10CIIE OCBOOOXKICHUSL.
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JI. M. MAJIBILLIEB
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

COIMAJIBHOE NXXKIUBEHYECTBO KAK HE'ATUBHOE
HOCJIEACTBHUE PEAJIM3AIIUU KOHIEIIIUN
COIIMAJIBHOT'O TOCYJAPCTBA

ComnuanbHOe WKIUBEHYECTBO — OJHA M3 aKTYaJbHBIX MpobjeM co-
BPEMEHHOI0 00IIIeCTBa, UMEIOII[ast TONTyio ucrtoputo. [Ipobiema, ¢ KOTOpoi
0011ecTBO GopeTcss U He MOXKET MoOeauTh 10 cux nop. Jaxke camo CIoBO
«KIUBEHEID OI[CHUBAETCS BCe OOJiee HEraTUBHO HA MPOTSHKEHUH UCTOPUU
U B Hacrosinee Bpems. DEHOMEH COIMANBHOrO WKIMBEHUECTBA B HAYYHOMN
cpene OIICHHMBAETCS HE BCEMH KAaTerOpUYeCKH OTpHnarensHo. Llerecoo6-
pa3HO BKJIAJIBIBATH B 3TOT TEPMHUH JIMIIIb HETATUBHOE TPOSBJIEHHUE COIHATb-
HOUM 3aBHCHMOCTH (CO3HATEJIbHYIO 3aBUCUMOCTh). MHOIOIJIAHOBOCTh JIaH-
HOH TIpo0JIeMbI 00YCIOBIUBACT €€ CIOKHOCTb. Bo-mepBbhIX, pasHOOOpasue,
KOMIUIEKCHOCTD NMPUYHH €€ BOSHUKHOBEHUSI, TJI€ TOMUMO PUYUH B SKOHO-
MHUYECKO# cepe, HECOBEPIICHCTBE MPABOBOTO PEryIUpOBaHUs, HAOI0/A-
IOTCS PEJIEBAHTHBIC MPUYUHBI COMUAIBLHO-IICMXOJIOTHYECKOro TojiKa. Bo-
BTOPBIX, MOCJEACTBUS MPOSBISIFOTCS B COLHATIBHOM, SKOHOMHUYECKOH cde-
pax, OKa3bIBAIOT HEraTHBHOE BIIMSIHUE HA IMCHUXOJIOTUIO OOIIECTBA M KOH-
KPETHBIX WKIUBEHIIEB. [IpaKTHYECKUM BOILIONIEHHEM HEKOHTPOIUPYEMOTO
pocTa pelUNUEeHTOB, HAPSAY ¢ PACIPOCTPAHEHHOCTHIO COLMATBHOTO WIK/IU-
BEHUYECTBA CIIY)KHT HBIHENIHSSI OCTpasi CUTyanus ¢ Oexeniamu B EBporie.
B-Tperhux, aKkTyaJbHOCTh JaHHON MPOOJIEMATHKH BBI3Baja aKTUBHBIA Ha-
yuHbIil uHTEpec. [Ipeanaraercss JOCTATOYHO MHOTO PENIEHHH TaHHON Mpo-
OJIeMbI, CpeId KOTOPBIX €CTh JOBOJBHO pajJUKabHBIC METOJbI, TAKHE KaK
nepexoj] k koHuenuuu Workfare state, corpanbHble U 9KOHOMHUIECKUE Pe-
¢opmbl. OTAENBHO CTOWT BBIICIUTH UHCTHUTYT COIMATBHOIO KOHTPAKTA,
KOTOPBIH JIOJDKEH CTUMYJTUPOBATH AKTUBHOCTD IPaXK/aH, He JOMYCKAaTh HK-
nuBeHuecTBa. IlpemmaraeMbie Mepbl NPEACTABIISIOTCS JKECTKUMH, KPOME
TOr0, BBHY MHOIOIUIAHOBOCTH MNPOOJIEMBI, UX HEOOXOAUMO HPUMEHSThH
KOMILIEKCHO, YTO TOTPEOYET PEHINTENbHBIX JIeHCTBUIN BIACTH, CYIIIECTBEH-
HBIX aJIMUHUCTPATUBHBIX U (DUHAHCOBBIX 3aTpaT.
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B. M. MOPO30OBA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

OBECIHEYEHUE U 3AIIUTA ITPAB BE’)KEHIIEB B PAMKAX
COIUAJIBHON ®YHKIIAU T'OCYJIAPCTBA: POCCUMCKHI
OIIBbIT

BBuay ycuIMBHIMXCS MUTPAIL[IOHHBIX MPOLIECCOB B MUPE CTAHOBUT-
csl Bce Ooriee akTyaJbHOM MpobieMa MpaBoOBOTO pEry;IHMpOBaHMs odecrede-
HUS 1 3aIIMTHI IpaB OEXEHIIEB B paMKax COIMANILHOM (QYyHKIMU rocyaapcr-
Ba, B T.4. B Poccun. B 1993 r. 6bu1 npunst @3 Ne 4528-1 «O OexxeHIax», .
1 cr. 8 KOTOPOro ycTaHABIMBAET PsJl MpaB OSKEHIIEB, & TAKXKE WICHOB MX
ceMeil, TpUOBIBIINX C HUMHM, YacTh KOTOPBIX IONY4YWIIa pa3BUTHE B IOJI3a-
KOHHBIX HOpMaTHMBHBIX akTax. 1) [lomydeHue comedicTBus B oOecrieueHUH
npoe3Jia ¥ MpoB03a Oaraka K MecTy IpeObIBaHHs B TOPSJIKE, ONpeaese-
MoM IIpaButensctBom P®. CornacHo ITocranoBnenuto IIpaButenscrsa PO
ot 18.06.2012 Ne 595 Ha tepputopuanshele opransl denepaabHO MUrpa-
LIMOHHOW CIY>KOBI yCTaHABIMBAETCS O0S3aHHOCTH CO/IEHCTBOBATH IMOCpEN-
CTBOM BBIJIa4H MPOE3THBIX OMIIETOB JUIS ClIe0BaHUs 10 Tepputopuu PO. 2)
INony4yeHue nuTaHusg ¥ NOJIb30BAHUE KOMMYHAJIBHBIMU YCIyTaMU B LIEHTpE
BPEMEHHOI0 pa3MellleHHs B opsake, onpenenseMom Ilpasutenscrsom PO,
JI0 yOBITHSI K HOBOMY MecTy mipeObiBanust. Tak, B n. 1 [locranoBnenus [Ipa-
BurenbctBa PO ot 07.06.2001 Ne 448 «O nonydeHUH MUTAHUS U TOJIb30BA-
HUM KOMMYHAJIBHBIMHU YCIIyTaMHU B LIEHTPE BPEMEHHOIO pa3MELIEHUs JIHIL,
XO/IaTaliCTBYIOIIMX O TMpPHU3HAHWM OEXEHIIaMW» YCTaHaBJIMBAETCS, YTO
LEHTp 00ecrevYrBaeT TakuX JIUI, a TaKKe WICHOB MX CeMeil MHUTaHWeM U
KOMMYHQJIBHBIMH YCIIYTaMH B TI€PUOJ MX NPOXXUBAHHS B 3TOM LEHTpe. 3)
ITonp30BaHME KUIBIM MOMEIIEHUEM, MPENOCTABISIEMBIM B MOPAJIKE, OIMpe-
JIETISIEMOM  YIIOJTHOMOYEHHBIM  (peZiepajibHBIM OpPTraHOM HCIIOJTHUTEIBHON
BJIacTH, U3 (hoH/a KWIbs Il BpeMeHHoro nocesienust. CornacHo 1. 3 «Ilo-
psKa ydera JIUI, NPU3HAHHBIX OEXEHI[AMH, HYXIAIOIIUXCS B JKWIBIX I10-
MEIIEeHUIX 13 QOHIA JKUIIbS U1l BPEMEHHOTO ITOCEJIeHUs, U TPeJoCTaBIe-
HUSL UM YKa3aHHOTO >KMUJIbsD) JKUIIbIE TTIOMEIIEHHs ATl BpPEMEHHOr 0 Iocee-
HUS TIPEJOCTABISIFOTCS JIMIAM, NMPU3HAHHBIM O€XEHIIaMH, €CIIM OHU WIIN
YJIEHBl UX CeMEH He UMEIOT KUJIOT0 MOMEIIEHHUs, IPEJOCTABIEHHOIO UM IO
JIOTOBOPY HaiiMa WJIM NPUHAUISKAIIEro UM Ha MpaBe cOOCTBEHHOCTH Ha
teppuropuu PO. ExxeroqHo Teicsun JroAel MOKUIAIOT MECTO JKUTEIbCTBA
n3-3a BOWH, criacasi COOCTBEHHbIE JKU3HHU U UMYIIECTBO. [Ipu 3TOM Ha Mex-
JIyHapOJAHOM M HAllMOHAIBHOM YPOBHSX YCTaHABIHBAIOTCS ONpPENECIECHHbIE
MIPaBOBbIE CTaHAPTHI, OJIaroaapst KOTOPbIM OEXKEHIIBI MOTYT MOJYYUTh Ha-
JIeKy Ha TOCTOMHOE CYIIECTBOBAHUE B IPYTOM rOCyIapCTBeE.
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A. B. ITABJIOBA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

YCTAB IBAHOBO-BO3HECEHCKOI'O
BJATOTBOPUTEJIBHOT'O OBIIIECTBA

OmHO#M M3 caMbIX MEPBBIX OOIIECCTBEHHBIX OpraHu3aimii MBaHOBO-
BosHeceHcka ObUTO OIAroTBOPHUTENBFHOE OOIIECTBO, YCTaB KOTOPOTO OBII
yrBepkaH B 1877 romy. CormacHo maparpady 1, o0ImecTBo UMeno cBoen
LIEIIBIO MTOTIeYEHHE O OHBIX, HYXK/IaBIINXCS B IIOMOIIM, OCOOEHHO TEX, KTO
CTBLAMJICS IPOCUTH MOJASHUSA, U OKA3bIBAJIO UM TaKyH0 MOAJEPKKY, KOTOpas
NIpUHOCKIIA OBl CYIIECTBEHHYIO MOJIb3y M HE yNOTpeOssuiach Obl BO 3I10 1O
JIETKOMBICIIUIO WJIU BPEAHBIM NPUBBIYKAM.

B naparpade 2 ycraBa roBopuTcsi 0 TOM, 4TO TJIaBHBIE €€ 00s3aHHO-
CTH COCTaBISUTH: 1) MOKMCK CIIOCOOOB MpEKpalieH s HUIEHCTBa, 2) obecre-
YeHUe OJeKA0H, MUIIEH U XKUIbEM JIOAEH, KOTOpbIe HYXAAJIUCh B 3TOM, HO
HE MOTJIN CaMOCTOSITEIBHO cebe 3Toro obecrednTh, 3) oka3aHue MOMOIIN U
BOCIIUTaHHE JIeTel, KOTOpbIE HE UMEIIN POJUTENeH, 4) coleliCTBHE B ITIONCKE
paboTHI Ui TE€X, KTO B 3TOM HYXJIAJICS, 5) OKa3aHWe MEeIUIMHCKON moMo-
Y B OOJIBHUIIE WM HA JIOMY, 6) TIOMEIIeHHe HEUMYIINX U OECTIOMOIIHBIX
B OorazenbHy, 7) BbIaua MOCOOHMI B NpHJIAaHOE JAEBYIIKaM IIPH BBIXO/E
3aMyxK.

IMaparpad 3 comepxut uHPOPMAIHIO O cocTaBe QHUIAHTPOITNYECKO-
ro obmecrsa. OHO MOIJIO BKIIIOYATh HEOTPAHHUEHHOE YHCIIO JIHI[ 000ero
noja. BakHO OTMETHTH TO, YTO JIMIIA, KOTOPBIE 3aHUMANH JOJKHOCTH To-
POACKOTO TOJIOBBI M IOJUIMENCTEpa, CUMTATINCh MOYETHBIMH WIEHAMHU
o0IecTBa 10 TeX Mop, MoKa 3aHUMAaJIH 3TU JIOJKHOCTH.

CornacHo maparpady 6 cpeacTBa o0IecTBa COCTOSUIM M3 €XKEroj-
HBIX B3HOCOB €0 YJICHOB M €IMHOBPEMEHHBIX ITOXKEPTBOBAHWH OT Oiaro-
TBOpHTENel. B maparpade 7 ycraBa ecth HH(pOpPMALUS O TOM, YTO JUIS YBe-
JIMYEHUsI CPEACTB OOIIECTBO MOTJIO YCTPauBaTh CIIEKTAKIIHM, KOHIIEPTHI, JIH-
TepaTypHbIE Beuepa U JPyrue MepoNpUATHUsi, IPEABAPUTEILHO COITIacOBaB
UX C BJIACTSIMU M C COOJIIOZIGHNEM YCTAaHOBJIEHHBIX IPaBHIL.

Takum 00pa3oM, MBI MOXXEM OTMETHTH TO, YTO OJIarOTBOPHUTEIIEHOE
00IIECTBO B COOTBETCTBUM CO CBOMM YCTABOM OOECIEUMBAIIO JIFOJEH,
BMNABIINX B HUILETY, NMUIIEH, OAESKION, KPOBOM, MOMOTajio B CIOXHOU
KU3HEHHOW cuTyanuu. OJHON U3 TPHOPUTETHHIX 3a]ad 3Tol (rmaHTponyu-
YecKol opraHu3anuu Oblia 3a0ota o nersx. [JaHHBIN MaTepual CBUIETENb-
cTByeT 0 ToM, uTo B Poccuu B koHie XIX Beka pparMeHTapHO CYIIECTBO-
BaJIO COLMAJIBHOE TOCYAapCTBO.
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A. B. [IEPEBEJIEHIIEB
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

IPOBJIEMA MOBBIINEHUS MEHCUOHHOI'O BO3PACTA
B POCCUMCKOMN ®EJNEPAIIMA

Konctutynun PO B crathe 39 npusHaeT npaBo KaxJI0ro rpaxaaHu-
Ha Ha ColMaibHOE 00ecreYeHne U OTHOBPEMEHHO BO3JIaraeT Ha rocyapcr-
BO 00s13aHHOCTH CO3J/IaBaTh BCE HEOOXOIMMBIE YCIIOBUS IJIsi OECHpernsTcT-
BEHHOT'O OCYILIECTBJIEHUS 3TOro npasa. B PO npaBo Ha cTpaxoBy0 MEHCUIO
IO CTapOCTH UMEIOT MYXUUHBI, JOCTUTIINE Bo3pacTa 60 JeT, U JKEeHIIUHBI,
nocrurmme Bospacra 55 net. [Ipobiema moBbIeHns! TEHCHOHHOT'O BO3pac-
Ta HapsLy ¢ OrPaHUYEHUEM HHJCKCAllUU U €XKEroJHOM «3aMOpO3KOi» Ha-
KOMUTENBHON YacTH NEHCHH SIBJIAETCS JUCKYCCHOHHOM. DKOHOMUYECKUN
KpH3HC, N3MEHEHHE MHUPOBBIX IIeH Ha HedTh, caHKIMU TpoTuB P®, nedu-
uut [leHcrnoHHOrO (hOHAA M cTapeHue HaceneHus: Poccun kak HUKOraa 00o-
CTPWJIH JAHHYIO MIPOOIEMY.

CTOpOHHUKM yBEIHUYEHHUS TEHCUOHHOIO BO3pacTa CUMUTAIOT, YTO
BBIIIEYKAa3aHHbIE MEPhI MO3BOJIAT UCKJIIOUUTH U3 YHMCIA IIEHCHOHEPOB 3Ha-
YUTENBHOE KONMYECTBO JIOJEM M YMEHBUIMTh Harpy3ky Ha IleHcHOHHBIN
(doHI, U TeM caMbIM MHHHMH3HPOBaTh pacxoipl Orojkera. B kauectse
IIpUMepa OHU IPUBOJAT OIBIT €BPONENHCKUX CTPaH, I/Ie BO3pAcT BBIXOAA HA
TIEHCHIO Topa3zo Bhime (B Vpianany, HanpuMmep, OH COCTaBIISET IS MYX-
YMH ¥ IS JKeHIMH 66 jeT). CTOPOHHUKH YBEJIMUYEHUs! IIEHCHOHHOTO BO3-
pacra mpeaiararoT Ui Hadaja MOCTENEeHHO, B TedeHue 10 yet, ypaBHATH
MOPOT TSl MYXKUHH U KEeHIIMH 10 60 JIeT, a 3aTeM MOBBICUTH €r0 JUIT MYX-
4yyH 10 62 ner.

Ha nannsiit Mmoment IlpaButensctBo PO u [lencuonssiii ¢ponx PO
CUMTAIOT, YTO HET OCHOBAHUI JAJIS MOBBIIIEHUS] IEHCUOHHOrO Bo3pacTta. Ilo
nanHeiM Poccrata 3a 2014 rog, mpoaomKUTENbHOCTb KU3HU B PD jyist
MYXUYUH COCTaBIAET 65 JIET, Ui JKeHIIUH 76 JIeT, 4TO CTaBUT O], COMHe-
HHE 11e71ecO00pa3HOCTh yBENWYEHHs MEHCHOHHOIO Bo3pacTa. ExeromHo B
P® yxonuT Ha meHcHI0 NpuUMEpHO 2 MIIH. IpaXkJaH, IpU YBEIHYEHUU BO3-
pacTHOro rnopora Bce OHM OyIyT NMPOAOIKATh paboTaTh, YTO B CBOIO OYe-
pelb MOXKET HeraTUBHO CKa3aThCsl Ha ypoBHE 0e3paboTHIIBI cpely MOoJIozie-
M. Hu3kuii neHCHOHHBIN Nopor ycTaHOBIEHHBIN emmé B 1932 rony sBister-
¢S MPUMEPOM MPEEMCTBEHHOCTH Poccuiickoil 1 COBETCKOM IpaBOBOM CHC-
TEMBI, a, CJIEA0BATEIbHO, MO3BOJIAET MO3UIUMOHUPOBAaTh Poccun kak coru-
aJbHOE FOCYJapCTBO.
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E. B. POIMNOHOBA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

MMPOBJIEMbBI JMHAMUKHN COLTUAJIBHOI'O 'OCYJAPCTBA
B COBPEMEHHOM POCCHH

CospemenHast Poccust mosunnonupyer ceds B cr.7 Koncrurynuu PO
KakK collMalibHOE rocyaapcTBo. Haxomsch Ha MHAYCTpHAILHOW cTaguu 00-
IIECTBEHHOT0 pa3BUTHsA, Poccus MMeeT BO3MOXHOCTh OKa3blBaTh MaTepH-
aJBHYIO TOMOIIb HYXXJAIOIIMMCS TpaxkiaHaM. Ho Ha cerogsmHuil neHb
BCE IOCYJapcTBa, KOTOPblE HMEHYIOT ce0sl COLMaIbHBIMU, aKTUBHO MOJIH-
(GUIMpyOT conManbHy0 QYHKIMIO. BMecTo npsMoro narepHaiu3mMa B Bujie
JIONTOCPOYHBIX BHIILIAT MO Oe3paboruile, Kak IpaBwio, Mpemiaraercs mo-
MOIIb B BUJIE OIUIATHl OOYUYEHHUS 110 IPUOOPETEHNIO BTOPOH, TpeThel U Jia-
e 4eTBepTol rmpodeccun 6e3paboTHBIM. AKTHBU3UPYETCS oIlIaTa rnpodec-
CHOHAJIBHOI'O OOYUYEHHUSI CO CTOPOHBI 3aMHTEPECOBAHHBIX B paOOTHHKAX 4a-
CTHBIX NPEANPUSTHNA. AKTUBHO CO3JIAIOTCSl YaCTHBIE JIETCKHE SICIH-Capbl, a
TaK e HavyanbHble U cpeanue mkoinsl. B CIIA ngaxke neHCHOHHBIE BBIILJIA-
THI B IEJBIX IITATaX OCYIIECTBIISIOT YAaCTHBIE KOPIOPALMH, KOTOPBIM IIO-
3BOJIMJIM CTaTh MOHOIOJIMCTAMH B 3TOM mmrTaTe. T.e., opraHsl rocyaapcr-
BEHHOM W MYHUIIMITAJIBHOW BJIACTH TBITAIOTCS MHUHAMHU3UPOBATH OFOJKET-
HBIE BBIIUIATHI 110 PeaM3aluy CONMAIBHON (PYHKINH 32 CYET WHCTUTYTOB
IpakJaHCKOT o 00IIecTBa.

B coBpemennoit Poccun onTumuzanus colMaIbHOrO TOCYAapcTBa
HaXOJIMTCSI B CAMOM Hayajie CBOEro myTtH. Tak, IeHcuoHHas pedopma Haxo-
JIITCSI B CTaqUU OOCYKJEHUSI M BCS TSDKECTH 110 BBIIUIATaM NEHCHH Haxo-
JIITCSI Ha TUIeYax rocyJapcTBEHHOro Oropkera. HemocratouHo u konnvect-
BO YaCTHBIX JIETCKHX siciel-cafioB. VM WX yCIyrd CIUIIKOM IOpOTrH OOJb-
IIMHCTBY HaceleHus ctpanbl. Ho ecim ncrnonk3oBath onbIT BennkoOpura-
HUM (TaM POAMTENN CYOCHANApHO BMECTE C MYHHIMIAIUTETAMHU OIUIAYH-
BAaIOT YCIIYI'M YAaCTHBIX JIETCKUX CaJOB W MIKOJI), TO 3Ta COIUAJIbHAs yCIIyra
CTaHEeT JOCTyIHa OOJBIIEMY KOJIMYECTBY TI'pa)<IaH, MOTPeOHOCTh B HEH
BO3pAcCTeT, ¥ OHa Oy/IeT aKTHBHEE Pa3BUBATHCS, UYTO PasrpPy3UT TocyaapcT-
BeHHBII Oropker. CyIIecTByeT MHOXECTBO HMHTEPECHBIX MOIM(pUKAINI
COLMAJIbHON (DYHKIIMH IOCYAapCTBa, KOTOPhIe MOXKHO perenupoBats B Poc-
CHH, YTO MO3BOJIUT COLMAIIBHOMY T'OCY/IapPCTBY YCIEUIHO Pa3BUBATHCS.
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A. B. TPYIIIKOB
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

IMPOBJIEMBI 1 PE©@OPMbI BBICHIEI'O OBPA3OBAHUSA
B BEJIMKOBPUTAHUU

Beiciiee oOpazoBanne B BennkoOpuTaHUM SIBISIOCH OECIUIATHBIM,
HO C MIPHUHATHEM «3aKOHA O IIKOJIHHOM W BEICIIIEM oOpa3oBaHuu» 1998 T.
curyauust u3MeHwnack. OTMEHa BO3MOXKHOCTH TIONyYEeHHUsS! OECIIaTHOTrO
00pa3oBaHusl BbI3BAJIa BOJIHY HelOBONBCTBA. COrylacHO «3aKoHY O Ipero-
JlaBaHWUM M BBICIIEM oOpa3oBaHum» 1998 r. Obl1a BBeneHa miara 3a o0yde-
HHUE M OTMEHEeHa cuctema rpanToB. CorsacHO O(MIIMANBHON CTaTHCTHKE, B
1998/99 y4ue6HOM TOMY 41,6 % OrO/KETa YHUBEPCUTETOB 00CCIIECUNBATIOCH
3a cuer IyaThl 3a o0ydeHue. 3akoH O BbiciieM oOpazoBanum» 2004 . ObLI
MIPUHAT MUHUMAaJIBHBIM OOJIBIIMHCTBOM, TaK KaK OH ITOJYYHJI JIMIIb Ha ISTh
TOJIOCOB OOJIBIIIE, YEM €T0 IPOTUBHUKH. 3aKOH MOBBICHII IJIaTy 3a 00ydeHHe
mo 3 000 ¢byHTOB CTEepiaMHIOB B TOMA, KpoMe Toro, Hauunas ¢ 2006/2007
yueOHOr0 rojia, yHUBEPCUTETH MOIJIM CaAMH YCTaHABJIMBATh Pa3Mep IUIaThl
3a o0yueHHe He3aBHCHMO OT JOCTaTKa pojuTeneil cTylaeHToB. Kakmprid
CTY/IGHT MOT' TIPETEeH/0BAaTh Ha OECHPOLEHTHYIO CCYAY UIsl TOTO, YTOOBI
TIOKPBITH pacxofipl Ha oOydeHue. Takum 00pa3oM, TocyqapcTBO CMOIIIO
YBEJIMYUTH CBOM PacXojbl Ha 00pa3oBaHKE 3a CUET MOBBIMICHHS IUIATH Ha
15,7 % B 2006/07 yuebHOM romy. Ocenpto 2010 r. mpaBUTETHCTBO 3aruia-
HUPOBAJIO COKPATHTh Pacxojpl Ha BhIcIIee oOpazoBaHue. bbul mpuHAT 3a-
KOH, IT0 KOTOPOMY MaKcUMaJlbHas IIaTa cocTaBuia 9 Thic. (GyHTOB crep-
JMHTOB 32 Tof. COrjacHo MCCIeToBaHUsIM MOJIOAEKHOrO mapiaMenra Be-
nmukoOpuTanud, 95 % onpomieHHBIX 10 18 jeT ObLIM MPOTHB TOBBIIICHUS
iathl. HeynuBHTENBHO, YTO CTYAEHYECKHE BOJHEHHUS IPOIUIM MO BCeH
ctpane. OOpa3zoBarenbHas pedopma 2010 T. UMeeT Kak MONOXKHUTEIBHBIE,
TaKk M OTpUUATeNbHBIe mocieAcTBys. [Inara 3a o0ydyeHHe MOKpHIBAaeT Io-
TpeOHOCTH BY30B, ITOCKOJBKY IOCYIapCTBEHHBIH CEKTOp HE CIOocOOeH Moi-
HOCTBIO (pMHAaHCHpOBaTH MOTpeOHOCTH yHHBepcuteroB. B 2012-2013 rr.
okoio 40 % (11,7 mupa. GpyHTOB CTEpIMHTOB) JOXOJOB By30B BemnkoOpu-
TaHWU IIUIO 3a CYET IUIaThl 3a o0ydeHue. C Jpyroil CTOPOHBI, TIOBBIIICHHUE
IUIaThl IPUBENIO K YMEHBIIEHHUIO YHciIa CTYAeHTOB Ha 6 % c¢ 2011-2012 no
2012-2013 rr. KpomMe Toro, mocTOsIHHO pacTeT 3aJI0JIKEHHOCTh CTYJEHTOB
niepes rocynapcrsom. PeopmupoBanue BhICIIero oOpa3oBaHHsl HE 3aKOH-
YHMJIOCh, U OOCYXKJIEHHE JaHHOTO BOIpOca MpoiobKaeTcs. BrisiBiena auHa-
MHKa COKPAIEHUsI COIaIbHOr0 TOCYJapCTBa JINOEPaIbHOTO TUTIA.
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JI. E. IECTOITAJIOB
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

IMPOBJIEMBI OKA3AHUA YCJIYIT IO COAEPKAHUIO
ABTOMOBHWJIBHBIX JIOPOT': OPT AHU3AIIMOHHO-ITPABOBOM
ACIIEKT

D¢ dexTrBHOE (QYHKIMOHUPOBAaHME W YCTOMYMBOE DPAa3BUTHE CETH
aBTOMOOWJIBHBIX JIOPOT SIBJISIFOTCSI HEOOXOANMBIMH YCIIOBUSIMH SKOHOMHYE-
CKOTI'0 POCTa, MOBBIIIEHHUsT KOHKYPEHTOCTIOCOOHOCTH, YIYYILIEHHs YCIOBUH
JKU3HU HACEJICHUs], BBIPABHUBAHUS YPOBHS COLMAJIBHO-3KOHOMUYECKOIO
pasButust peruoHoB Poccun. [{ist a¢hdekTuBHOrO pereHns npodiieM pa3Bu-
THUSI U COJEPIKaHMsI aBTOMOOMIIBHEIX Jjopor B P HeoOXxomumo co3nartk om-
peneNeHHbIe YCIOBHS, IIPU TOM CUCTEMA Mep AOJKHA BKJIFOUATh CO3JaHUE
HOPMaTHBHOH NPaBOBOH 0a3bl ()YHKIMOHUPOBAHUS JIOPOXKHOTO XO35HCTBA.

B KoHTeKcTe colUManbHOrO rocyAapcTBa HEOOXOIUMO OIPENEIHUTh
JIOTI0 TOCYAAPCTBEHHOTO M MYHUIUNAJIBHOIO CEKTOpa B OKa3aHUH YCIyTU
10 COAEPYKAHWIO aBTOMOOMIIBHBIX JOPOT W JOJI0 YacTHOrO CEKTopa, T.e.
OIIPEJIETINTh COOTHOIIEHHE MyOJMYHBIX M YaCTHBIX MHCTUTYTOB B JIAHHOM
CEKTOPE SKOHOMHUKH.

Be3 meranbHOrO NMpaBOBOTO PEryjaupoBaHMs JaHHOW cdepbl HEBO3-
MOXHO CO3/1aTh YCIIOBUS JIJIs OCYIECTBIEHHs d((EeKTUBHOTrO 1 Oe30macHo-
ro (YHKIIMOHUPOBAHUS TOPOKHO-TPAaHCIOPTHOH MH(pacTpyKTypbl. OHa-
KO B HACTOAIIEE BPeMs MPOLECChl CTPOUTENIBCTBA, PEMOHTA, COAECPKAHUS U
(MHAHCUPOBaHUS MYOJIMYHBIX ABTOMOOWJIBHBIX JOpPOI HEJOCTATOYHO OC-
MBICJIEHBI ¥ YPEryJUpOBaHbI C MPABOBBIX MO3UIMH, XOTsI HEOOXOAUMOCTD B
CO3/IaHUM U NMPUMEHEHNH PallMOHAJIBHBIX NPABOBBIX KOHCTPYKLUI Ha3pena.
Tax, Ba>xHOH Ipo0OIeMOli CeroHs SBJISETCsS OTCYTCTBHE €AMHOTO 0a30BOTr0O
3aKOHOJATENIbCTBA, PErYIUPYIOIIEr0 BOMPOCH! TPAHCIIOPTHOIO Pa3BUTHUSA
TEPPUTOPUH, OpraHU3alUU JTOPOKHOTO ABWKEHHSA U ONEPAaTUBHOTO YIIPAB-
nenus uM. Kpome Toro, He MMEIOT aJJleKBaTHOTO U PAllMOHAJIEHOTO PEryiu-
POBaHUS Ha 3aKOHOAATENBHOM YPOBHE BOIPOCH! OpPraHU3alUU Pa3MEIEHUs
TPAHCHOPTHBIX CPEACTB HAa YIMYHO-AOPOXKHOM CETH U NPUMEHEHUs pas-
JIMYHBIX MPABOBBIX MEpP, OTPAaHUUYUBAIOIINX JBUKEHUE, OCTAHOBKY U CTOSH-
KY aBTOMOTOTPaHCIIOpTA.

Jlymaercsi, 4TO B COBPEMEHHOW 3KOHOMHUYECKOW CUTYaIlMU CIIEAYyeT
OINITUMU3UPOBATH JIAHHBIA KOMIUIEKC YCIYT TakuM 00pa3oM, 4ToObI MmyO-
JIMYHBIE MHCTUTYTHl OTPAHUYMBAIIU CBOIO JESTENBHOCTh YCTAaHOBJICHHEM
HOPMaTHBHO-TIPaBOBOM 0a3bl M KOHTPOJIBHO-HAJ30pHON (YHKIMEH, a mpo-
yre (GYHKIMM B JAHHOM CETMEHTE SKOHOMHKH JOJDKHBI OCYIIECTBIIATH Pa3-
JINYHBIE UHCTHTYTHI TPAXKAAHCKOTO O0IIECTBa.
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. A. KOPH
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

K BOITPOCY O KATEI'OPUM «BEKEHEIL»
B POCCUMCKOM IIPABE

Poccusi, kak cornmagbHOE TOCYAapPCTBO, JOJDKHA pEarupoBaTh HA MH-
TPaIMOHHEIC MPOIECCHI TAKUM 00pa3oM, 4ToObl mpuesxaromue Ha [IMIXK
JIUI[A MOTJIM YyBCTBOBATh ceOs B OE30MACHOCTH W HAJNEITHhCA HA TO, YTO
TOCYIapCTBO, KOTOpAasi MPEIOCTABHIO MM MECTO JKUTEILCTBA, OOCCIICUUT
YIOBJICTBOPEHUE UX KU3HEHHO BaXKHBIX OTPEOHOCTEH.

Ho s Toro, 4To0bI pU3HABaTh, COOIOIATE U 3AIIUIIATE TIpaBa U
cB0OO/IBI OEKEHIIEB, HEOOXOMUMO OIPEAEINUTh, KOr0 UMEHHO MBI Oyzem
HAJCITh TaKUM CTAaTyCOM. B COBPEMCHHOW IOPUIMYECKOU JUTEpaType
CYIIECTBYET HECKOIBKO TOJXO/IOB K ONPEICICHUIO TOHATHS «OCKCHEID):

1. KoHBeHIIMOHHEIH noaxo/ (Ha ocHOBaHWU KOHBEHIMU O cTaTyce
OexeHIIeB): OCKEHeIl — JIUIO, MOKUHYBIIIEE CBOK CTpaHy WM HE BO3Bpa-
mIaroleecs B Hee 10 MPUYUHE 0OOCHOBAHHBIX ONACCHHI IMPECIICIOBAHUS
0 MIPU3HAKY PACHl, PEIUTHH, HAIIMOHATHHON MPUHAIC)KHOCTH WU TIOJIH-
TUYECKUX B3TJLIOB. PoccHiickoe MpaBO 3aMMCTBOBAJO JTAHHOC IMOHSTUE,
JIOTTOJTHUB €T0 JOTIOJTHHUTEIEHBIM KPUTEPHEM HAIIMOHAIBHOCTH.

2. PacmmpuTeNbHBIA MOMXO0A - CTOPOHHHUKH JAHHOTO IMOJXOJa I0-
JIATaroT, YTO HEOOXOMUMO BKIIFOUHTH JIOTIOJHUTEIBHBIC, IO CPABHCHUIO B
KonBeHuel, kpuTepuu I MPU3HAHUS JIHIA OCKCHIIEM (HYKIaeMOCTh U
Ap).

Creyer OTMETHTh, YTO JIHO0OE OTPAHUYUTEIIEHOE TOJKOBAHUE IMO-
HATHE «OEXKCHEID) SBJISACTCS JUCKPUMHHAIMOHHBIM. MOXXHO MPEUIOKHUTh
CIIEIYIOIIee ONPEICICHUE TAHHOTO TOHATHS: OCKEHEI] — JIUI0, HE SIBJISIO-
meecs TpakJaHuHOM Poccru, KOTOPOE B CBSI3H ¢ HAIMIHEM O0OCHOBaHHBIX
OIMaCeHH CTaTh )KEPTBOU MPECIICIOBAHUS TI0 MPU3HAKY PACHI, BEPOHUCIIOBE-
JIaHWS, TPAKJIAHCTBA, HAIIMOHATIBHOCTH, SI3bIKA, MPUHAUICKHOCTH K OIpe-
JICNICHHON COIMAJIbHON TpyIIe, MOJIUTHYCCKUX YOCKICHHN; ONMacCHUU
CTaTh JXEPTBOW BOOPYKEHHOTO HJIM MEKHAIIMOHATFHOTO KOH(JINKTA, HAXO-
JIATIeecsl BHE CTPAHBI CBOCU TPaXKTAHCKOW MPUHAICKHOCTH, U HE UMCIO-
ee BO3MOXKHOCTH ITOJIE30BAThCS 3aIUTOM STOW CTPAHBI WX HE Keatoliee
MTOJT30BATHCS TAKOH 3alllUTON, BCICACTBUEC YKa3aHHBIX OMACCHHI; JINOO HE
UMEIOIIee TPaKJAHCTBA W HAXOJIIIEECS BHE CTPAHBI CBOCTO IPEKHETO
MIPOXKUBAHUS B PE3yJbTaTe YKAa3aHHBIX COOBITUN, HE MMEIOIIEE BO3ZMOXKHO-
CTH WJIH HE XKENAIoIIee BEPHYTHCSA B HEE, BCIICACTBUC YKa3aHHBIX OMACCHH.
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M. B. IPYUEHKOBA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

INPOBJIEMA PEAJIN3AIIUN
KOHCTUTYHUOHHOI'O ITPABA T'PAXKJIAH
HA OXPAHY 3JIOPOBbSI B POCCUMCKOM ®EJIEPAIIUM

Koucturyiun PO mnpoBosriamaer mupokuil nepedyeHb OCHOBHBIX
npaB, cBOOO/ M 00sI3aHHOCTEW YelloBeKa M rpaxaaHuHa. [IpaBo Ha oxpaHy
3JI0pPOBBSI SIBJISIETCS. OTHUM M3 OCHOBHBIX KOHCTHTYLMOHHBIX IIPaB rpakJIaH
n 3akpemiero B cT. 41 Koncrurynuu P®. Dto npaso siBisercst odmienpu-
3HAHHBIM COIMAIBbHO-3KOHOMHYECKUM TIPABOM U KOPPECTIOHAMPYET C 00s-
3aHHOCTBIO TOCYJapCTBA OXPAHATH 3/I0POBBE JIIOJICH.

Peanmuszanus npaBa Ha OXpaHy 370pOBbSI TPaXK/JaH BKIIOYAET B CeOs
CHCTEMY Mep MOJUTUYECKOr0, SKOHOMHYECKOr 0, TIPAaBOBOT'O, COIHAIBHOTO,
Hay4HOTO, ME/IMIMHCKOTO, B TOM qucie CaHUTAPHO-
MIPOTUBORIUAEMHUUYECKOTO (MPO(HITAKTHUECKOr0), XapaKkTepa, HalpaBleH-
HBIX Ha NMPOQHIAKTUKY 3a00JIeBaHUM, COXpaHEHHs U YKPEIUIeHHs! Qpu3nde-
CKOI'O U IICHUXMYECKOTO 370pOBbS KaXKIOI'O YENIOBEKA, MOIJIEP)KaHHs €ro
JIONTONETHEH aKTHUBHOW JKU3HHM, NPEIOCTaBJICHHUS €My MEAUIMHCKOHN IIo-
Mo (1. 2 cT. 2 3akoHa 00 OCHOBaX OXpaHbI 370POBbsI TpaxiaH). Bemen-
CTBHE 3TOr0 MOXKHO CKa3aTh, YTO 3[JOPOBbE SIBISETCS IEPBOCTEHEHHBIM
671aroM yesoBeKa M B CHIIY 3HAYMMOCTH 3TOI0 OJ1ara rocylapcTBO OXpaHseT
€ero.

Ha ceropnsimHuii neHs Bce OOIbIIE YBEIMYMBACTCS YHCIO JIHOJIEH,
KOTOpBIE HYX/IAIOTCS B COLMAIILHOM M MPaBOBOM MOAJIEPKKE TOCYIapCcTBa,
4yro TpeOyeT yBennueHHe o0beMa rapaHTHi, a peann3anys COLUUAIbHBIX
TIpaB CTAHOBUTCS IPOOJIEMAaTHYHOM B YCIIOBUSIX HEOCTATKA MaTEPHAIBHBIX
n (¢UHAHCOBBIX MpaB. CHIDKAIOTCS PacxXoabl Ha IEATEIbHOCTh MEHIIMH-
CKUX opraHuzanuii. Ecnm paccmarpuBaTh pacxoipl PETHOHOB Ha 3aKyINKY
MEIMIIMHCKOrO 00OpYAOBaHUs, TO HPOCIEXHBAeTCs CokpamieHue c¢ 37,7
Miapa. pyo. B 2014 roxy go 18,62 mupa. pyo. B 2015 romy. Ha 2015 rox
yYMeHbIIeHbI Ha 12,5 mupa. pyOuieit pacxonsl u noxoxasl oromkxera DOOMC,
BCJIE/ICTBHE 3TOTO IeUIUT OI0KeTa cocTaBisieT 43 Mip. pyosei.
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Kpyenouii cmon
«AKTYAJIbBHBIE ITPOBJ/IEMbI
COBPEMEHHOI' O POCCHHCKOTI' O, 3APYBEXKHOI O,
EBPOIIEHCKOT'O H MEK/IYHAPOJHOI' O ITPABA»

N. H. KEJIEIII
WBaHoBCcKUii roCcy1apCTBEHHBIN YHUBEPCUTET

INPOTUBOPEYUE HOPM PAJIUKAJIBHOT'O NHCJTIAMA
HOPMAM MEXIYHAPOJHOTI O ITPABA

[IpoTuBOpEYre HOPM PaTUKATBHOTO HCIaMa HOpPMaM MEXTyHAPOJI-
HOr'0 MyOJIMYHOTO TMpaBa — 3TO MNPOTHBOPEUYHE HE TONBKO IBYX Pa3HBIX
MIPABOBBIX CUCTEM (PEITUTUO3HASI U CBETCKasl), HO M KOH(IIUKT JBYX KYJb-
TYp, Pa3HBIX CHCTEM IIEHHOCTEH.

HcTOYHMKaMU MOETO HCCIIEOBAHUS  IMOCITYXIIH JICHCTBYIOIINE
HOPMBI MEKIYHAPOTHBIX TOTOBOPOB M HOPMATHBHEIX IPABOBBIX aKTOB — C
OJTHOW CTOPOHBI, M CBSIICHHBIC TTHCAHUS PA3TUYHBIX PaJUKATBHBIX BETBEH
ucnama — ¢ Ipyrou.

B ucrmame riaBHOW IIEHHOCTBIO SIBIISICTCS HEMOKojeOMMas Bepa B
BBICIITUE CHJIBI M BBICHIYIO HArpajay 3a MOXEPTBOBAHUE COOCTBEHHOU HKH3-
HBIO B OUTBE MPOTHB HEBEPHBIX (JKUXAM), M, K COXKAJICHHUIO, [ICHHOCTh Ye-
JIOBEUECCKOHN JKU3HU M €€ JJOCTOMHCTBO OTOJIBUTAETCS HA BTOPOIl miaH. B
HOpMaxX MEXKIYHapOIHOI'O MpaBa Ha TIEPBOC MECTO BBIJIBUTACTCS JIOCTOHMH-
CTBO JINYHOCTH, 3allIUTa MPpaB 1 cBOOO.. MciaMuCThl ycTpanBaroT TeppOpH-
CTHYECKUE aKThl, OMUPAsCh HAa HOPMBI, TMO3BOJISIONINE JIUINATH JKU3HEH
WHOBEPIICB, a BIIACTh B CBETCKHUX T'OCYAApPCTBAX YUPEKTACT aHTHTEPPOPH-
CTHYECKUE OpraHW3allid, MPOBOJUT CIEIUANBHBIC OIEpalid Ha OCHOBE
HOPM BHYTPUTOCYIaPCTBEHHOTO W MEXKIYHAPOMHOTO MpaBa, KOTOPHIE OCY-
KIAIOT U 3aMpeniaoT TePPOPUCTHYECKHE OPTaHU3aLNH U JII00YI0 TeppopH-
CTHYECKYIO JICITEIBHOCTh HE3aBUCHMO OT IIeJIel 1 MOTUBOB TEPPOPHCTOB.
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B. B. KOMAPOB
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

N3MEHEHUE U3BUPATEJIBHOI'O BO3PACTHOI'O IIEH3A
A0 14—16 JIET

[Tpobnema n3meHeHus1 M3dupaTeapHOro 1ieH3a B PD aktuBHO 0OCy-
KJIAETCsl Cpely YUCHBIX-IOPUCTOB, TPECTaBUTENEH BIIACTH, a TaKKe 00bIU-
HBIX TpaKJaH.

OueHp 9acTO MPOCIIEKUBAETCS TCHICHIMS, YTO MOJIOJbIE I'paXkIaHe
B Bo3pacte 14-16 jeT npocTo He 3aMHTEPECOBAHBI B MOJIHUTHKE, JTHOO Ke HE
BEpAT, YTO UMEHHO HMX T'OJIOC Ba)keH Juid rocynapcrsa. [lonmutnueckuii ad-
CEHTEH3M IIOJTBEP)KAAETCS HEKOTOPHIMH BBICKa3bIBAHMSMH TPaXIaH 3TON
BO3pacTHOM KaTteropuu: «Bce yxe pemeHo 3a Hac»; «5 He xody romoco-
BaTh, NMOJUTHKON HE HHTEpecytoch»; «He pazbuparock B momutukey». Omnpe-
JIeJIeHHas YacTh HAaceJIeHHUsl He MPOsBIIEeT MHTepeca K BEIOOpaM M Io J0C-
THOKEHHUIO 18 JIeT, HO IPOIEHT TaKUX TPaXK/1aH 3HAYNTEIHHO HIXKE.

B psime eBponeilckux crpaH M30MpaTeNbHbBIH LIeH3 MOBbIMeH 10 21
roza. 3apyOeKHbIe CHEIUATUCTBl OOBSCHSIIOT 3TO TEM, YTO B IOHOIIECKOM
BO3pAcTe JIEKTOPATOM JIerde yHpaBisiTh, BO3JEHCTBOBATh HA X CO3HAHME,
a Uil IEMOKpaTHYEeCKUX BHIOOPOB IMOJOOHOE HENOMyCTHMO. TakXke ecTh
MHEHUsI, YTO B CTOJb IOHOM BO3pPAacTe YeJOBEK 3a4acTyl0 HE MOXKET elle
c(hOpMHUPOBATH CBOIO TIOIUTHIECKYIO ITO3UIHIO.

B oktsa6pe 2014 r. 3amecturens riaassl Gpakiuu JIATIP B T'ocymap-
cTBeHHO# Jlyme Asekceli JIMIeHKO MPEUTOXKIIT BHECTH U3MEHEHUS B (hejie-
panibHble 3aK0HBI «O0 OCHOBHBIX TapaHTHSX M30MpaTeNbHBIX MpaB U MpaB
Ha ywacthe B pedepenayme», «O BbiOopax nemyratoB ['ocymapcTBeHHOMH
nymsl @enepansaoro Cobpanust Poccuiickoit denepanynm» u «O BeIOOpax
IIpesunenta Poccuiickoit denepanum». Lenbio npeanokeHHbIX MONPaBOK
SIBIISIETCS CHIDKEHUE M30MpaTeNbHOro eH3a A0 16 yier, Ho 93Ta ujes roka
HE TIOIY4YHIIa TTOIEPIKKH.

[To pe3ynpTaram HMcciienoBaHUs TaHHOW TEMBI MOXKHO CZEJaTh BbI-
BOJI, YTO B HACTOSIIIEe BPEMs Halle OOIIECTBO U TOCYNAapCTBO HE T'OTOBHI
JUIsl TIOMOOHBIX HOBEJI, HO B OYIyIIEM 3TO BIIOJIHE MOXKET CTaTh peajibHO-
CTBIO.
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A. A. COKOJIOBA
WBaHoBCcKuUil rocy1apCTBEHHbIN YHUBEPCUTET

ECTb JI1 CMBbICJI B TIOHU/KEHUE U3BUPATEJIBHOI'O
HOEH3A 10 14-16 JIET?

Ha nmanHBIi MOMeEHT mpoOsieMa BO3pacTHOTO OrpaHUYEHHs] N30Hpa-
TEJIHOT'O [I€H3a aKTyaJbHa JUIsl MHOTHX IPaBOBBIX cucreM. B cBoem nokia-
Jle MHE XOTeJIoCh OBl cAeaTh akIeHT Ha peannsx Poccuiickoro rocynapcr-
Ba M ero m3bupatenbHOW cucreMbl. CyllecTBYeT OIpPOMHOE KOJUYECTBO
Pa3IMYHBIX IIEH30B, HAC MHTEPECYET TOJBKO BO3PACTHOM, TO €CTh BO3PACT,
0 JOCTM)KEHHH KOTOPOro MOKHO Y4acTBOBaTh B BHIOOpax, pedepeHmyme
WJIN 3aHAMATh ONPEJIETICHHYIO JOJDKHOCTD.

3aMeTnM, 4TO B Halled CTpaHE YCTaHOBJIEH BO3PACTHOM IIEH3 Ha
y4JacTHe TpaxkIaH B BBHIOOpax - IO JOCTHXKEHHWIO JHMIa Bo3pacta 18 er.
JlocTrxeHre 3TOro Bo3pacra CBUAETENLCTBYET O TOM, UTO YEJOBEK 00iaa-
€T CIOCOOHOCTBIO CBOMMHM JCHCTBHSIMH NPHOOPETaTh M OCYIIECTBISTH B
MOJHOM O0BbEeMe TpaXkKJaHCKUE TpaBa, CO3/aBaTb Uil Ce0sl Tpa)kIaHCKue
00513aHHOCTH M UCTIONHSTH UX, HO JIO JOCTHKEHUsI 3TOr0 BO3pacTa OH orpa-
HHUYEH B pean3alii CBOMX IpaB, TO €CTb 00JaJaeT HEeIOIHOM Jeecrocod-
HOCTBIO.

Crenyer 3aaThCsi BOIIPOCOM: PALIMOHAIIBHO JIM CHUXKATh BO3PACTHOM
ILIeH3 Ha yJacTue B BeIOOpax /10 14-16 jer, eciu yenoBek Aaxxe He oOiagaer
Bcel MOJTHOTOM NpaB?

Bormpocsl, cBsi3aHHBIE ¢ y9acTHEM B BHIOOpax, 00J1alal0T OTPOMHOM
CJIOKHOCTBIO JUISl IOHUMAaHUsI ¥ TpeOyIOT BIIaieHns! CenUpUIEeCKUMH CBe-
JICHUSIMH M 3HaHUSIMH. VIMEHHO NIpHM HaJIMYMM BCEX ATUX aCIIEKTOB, MO MO-
€My MHEHHIO, BO3MOXXHO OCO3HaHHOE ydacTue B BhIOOpax. Ho ¢opmupo-
BaHHE JINYHOCTH NPOXOAUT PSI AOJITHX ITAIIOB U BHIXOIUT 3a paMKH 14-16-
neTHero Bo3pacra. Kpome Toro, HecoBepIeHHOJIETHHE 3aBUCHMBI OT YKO-
O MHEHHMS W BIMSHUS CPEICTB MaccoBoi mH(popmauuu. HeratnsHoe
BJIMSIHME MOXKET 3aCTaBUTh UX JIENaTh BHIOOP, OTTAJIKMBAsICh HE OT CBOETO
MHEHUsI, 2 OT MUPOBO33PEHUS, HABSI3aHHOTO U3BHE.

Takum 00pazoM, CHIDKEHHE BO3PACTHOTO II€H3a Ha yJacThue B BBIOO-
pax 10 Bo3pacra 14-16 ser kpaliHe HeXenaTeabHO, HEPALIMOHAIBHO U JTAXKeE,
BO3MOXKHO, onacHo. Heo0XomMMo 1aTh BO3MOXHOCTB YelloBeKY chopMupo-
BaTh CBOE JINUHOE MHEHHE O CHTYyallid B CTpaHe U c(epe rocyaapcTBEHHO-
T'O YIpaBJIEHUS! M TOJIBKO TOTZA JOMYCKaTh €ro O y4acTHsl B TaKOM Heoc-
TIOPUMO Ba’KHOM COOBITHH, KaK BEIOODEL.
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Cekuus
«HCTOPHA I'OCY/IJAPCTBA U IIPABA»

E. B. BAJIIIVH, P. A. TACITAPSH
WBaHoBCcKuii rocy1apCTBEHHBIA YHUBEPCUTET

OTMEHA CMEPTHOM KA3HHM B CTPAHAX EBPOIIBI:
HNCTOPUA U COBPEMEHHOCTH

B xone ucropuu K MCIIONIB30BaHNIO0 CMEPTHON Ka3HW HETaTUBHO CTa-
JIM OTHOCHUTHCSI MHOTHE (HI0oco(bl, yueHble, 00IecTBEHHbIE AesTenu. Kuu-
ra uTajbstHCKoro ropucra Yesape bekkapua «O mpecTyruieHUSX M Hakasza-
Husx» (1764 1.) crama omHMM M3 caMbIX OOCY)XJaeMBIX MPOW3BEICHHN.
[IpounTaB ee, MHOTHE MBICIUTEIN HAYMHAIOT Pa3BUBATh IPHHIMII T'yMa-
HU3Ma U BBICTYIAIOT C MPEIIOKCHUIMU 00 OTMEHE cMepTHOU Ka3Hu. Oj-
HUMH U3 CaMbIX U3BECTHBIX M aKTUBHBIX IMPOTUBHUKOB TAKOTO BHJA HaKa-
3anus 0butn K. Mapkc, JI. H. Toncroii, B. C. ConoBbeB, A. H. Panumies.

C TedyeHHEM BpPEMEHHU, CMEPTHYIO Ka3Hb HAUMHAIOT OIPaHUYMBATH B
HEKOTOPBIX CTpaHax, MPUMEHATH TOJBKO 3a ONpe/esIeHHbIE BH/BI PECTYTI-
JICHWH, TakWe Kak yOWiicTBO, m3MeHa poauHe. B Hcmanamm cMmepTHYIO
Ka3Hb OTMEHSIOT coBceM B 1928 T.

Crout yrnoMsHyTh O KapiuKoBoM rocynapcrtse CaH-MapuHo, oTka-
3aBIIEMCSl OT CMEPTHOW Ka3HM 3a OOIIerpakAaHCKHUe MPECTYIUICHUS elle B
1848 r., a B 1865 r. momHOCThIO. DAKTUYECKH CMEPTHAS Ka3Hb IMPUMEHS-
JIach B 9TOM roCyJapcTBe nocieaHuit pas B 1468 r.

[opryramust 1 HupepiaaHapl OTMEHWIIM CMEPTHYIO Ka3Hb 3a oOIie-
rpaxaaHckue npectymieHus B 1867 rogy u B 1870 roay. Benen 3a Humu
JIpyrHe TOCylapcTBa HBIHENIHEro EBpomelickoro coro3a HAYMHAIOT OTMe-
HATH 3TO HakazaHue B 20 B.

Ha cerognsimnmii 1eHs, Bce cTpaHbl EBporneiickoro corw3a OTMEHUIH
CMEpTHYIO Ka3Hb B YrOJIOBHOM 3akoHojaTenbcTBe. Ho B EBporme ocranich
CTpaHbl, HE OTKa3aBIIMecs OT 3Toro Buia Hakazanus (benopyccus, Kazax-
CTaH).

ITynxT «u» crarbu 44 YK Poccuiickoit denepaiuu npegycMaTpuBa-
€T CMEpPTHYIO Ka3Hb B Ka4eCTBE BHJa HaKa3aHMs, ONpEIENsieT ee MECTO B
crcTeMe HaKa3aHWi, He PerJIaMeHTHPYsI IPH ATOM ITPpaBUIIa MX Ha3HAUYEHHMSI.
B Hacrosiiee BpeMs JaHHOE HaKa3aHUE HE IPUMEHSIETCSL.
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J1. A. BECEJIOBA, K. B. ABJIEEBA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

NCTOPUYECKHUE ®OPMbI BPAKA U CEMbU

CeMbs Ha TIPOTSHKCHUHA MHOTHUX JICT SIBJIICTCS TJIABHOM STYCHKON 00-
mecTBa. Y KaKaoro Hapoza cBou ¢opMbl Opaka. CoBepIIEHHO HE BaXKHO,
KakuM Oyner Opak, TI1aBHOE 3TO TO, UTO JBa JIIOOSAIINX Cep/lia COEANHSIIOT-
Cs B KEJIAHWU KUTh BMECTE, BECTU XO3SIMCTBO, PACTUTH JETEH U MPOCTO
JIEIUTh HEB3TOABI U pagocTu. C IpEeBHUX BPEMEH CYLIECTBYET TPU UCTOPH-
yeckux (opmbl Opaka: 1) moOmUramMus-IUKOCTh; 2) TapHas CeMbs-
BapBapCTBO; 3) MOHOTAMUS-IIUBHIIM3ALIHSL.

Ocoboe BHUMaHHE y4EHUIO O OopMax CeMbH M Opaka yaemsuin yde-
Hble-TeopeTuku - @.Jurensc, 0. M. 'onuapos u ap. Umenno ®@. DHrenbe
Jlall HOBO€ OOBSICHEHHE MCTOpUYECKUM (opMmaM ceMbH u Opaxa. [Tpuuwmn-
HOU MTPOMCXOXKACHUS CEMBH SIBIISUIOCH TTOSIBJICHUE YaCTHOM COOCTBEHHOCTH.

Jlis Toro, 4ToOBI MTPOCHIEUTh N3MEHEHHS B (opMax Opaka M CEMbH,
MOXHO cpaBHUTH [IpeBHuii Kuraii u ['epmanmro. B obenx crpanax cymect-
BOBAJI MaTpUAPXATBHBINA XapakTep cembr. B JIpeBHeM Kurae ocHOBEI Opau-
HO-CEMEWHOro IpaBa CTPOWINCh HAa KOH(YIMAHCKUX MNPEACTABICHUSX O
cembe. Jl[peBHekUTalicKasi ceMbsl - KaTeropus cioxkHas. Llens cozmanus ce-
MbH — POXKJIEHHE ChIHA, KOTOPBINA JJOKEH OCYHIECTBIIATh KYJIbT MPEIKOB.

B I'epmannu Bce poacTBEHHUKH Jenuiy odmuii ObT. Bo riiase ce-
MbH CTOSUT MY)K, KOTOPBIA MMeJ MOKU3HEHHYIO OINEKY HaJl JKEHOW U NeTh-
Mu. BpauHbIil qap sSBISIICS COOCTBEHHBIM MMYIIIECTBOM JKCHIMHBL bpak —
HWHCTUTYT, HOCUBIIMM MOHOraMHBIA Xapakrep. B nanpHeiiieM B ucropuu
I'epMaHUM MHCTUTYT OTIIOBCKOM BJIACTH OBLI OrpaHUYCH.

CeMbs BO3HMKJIA HAMHOI'O paHbILE PEIUIHMU, TOCYAAapCTBa, apMUH,
oOpazoBanusi, peiHKa. OHa NpeacTaBisieT co0ol Ooee CIOXKHYIO CHCTEMY
OTHOIIICHHH, YeM Opak, TaK KaK OOBEJMHSACT HE TOJNBKO CYNPYroB, HO M MX
JieTel, APYruxX poJICTBEHHUKOB MIIM POCTO OJIM3KUX CYNPYraM JIIofeH.

E. C. BOPOBBEBA
WBaHoBCcKkuii rocy1apCTBEHHBIA YHUBEPCUTET

WHKBU3UIAA B CPEJJHEBEKOBOM EBPOIIE

VIHKBU3ULUS — CIIEICTBEHHbIA W KapaTebHbIA OpraH KaToIH4ecKoil
LEPKBH, KOTOPBIA € KpaiiHe#ll KEeCTOKOCThIO MPEecieoBal MPOTUBHUKOB
uepkeu. OTpOMHOE 3HAYEHHWE B OPraHU3alMKd WHKBU3ULUH uMmen OpleH
JOMHHHKAHIEB, pabOTy KOTOPOTO peaIn30BBIBAIN OoJiee 6 THICSY YeNIOBEK.
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I'maBHoO# ux 3amadeii Obuta O0pBOa ¢ epecsimu. Epeck — oTkIIOHEHHE OT 00-
IICTIPU3HAHHOTO PETUTHO3HOTO YUCHHUS.

C XIII B. KONIOBCTBO TakXe OBbLIO MPHU3HAHO epechbio. IlosBumach
HE00XOIUMOCTh OOPBOBI C BeIbMaMH, KOTOPBIC, IO MPEICTABICHUSIM TOU
ATIOXH, TIOYYAJIH CHITY OT JIbSIBOJIA JUTSI COBEPILICHHUS 3JIOICSTHUN.

Jltoau cumtamy, 4TO BEIHbMBI TIOMOTaH BoNapuThcsl CaTtaHe Ha 3eM-
ne. KomayHOB BHHIIIM BO BCEX HECUACTHSIX, MPOUCXOUBIIUX C JIFOIMU. B
XV-XVII Bekax roHEHUs Ha BEAbM CTaJIH MAacCOBBIMU. J[s OOBUHEHUS
YeJIOBEKa B CBSI3U C JBSBOJIOM JOCTaTOYHO OBUIO OMHOTO MoBOja. Kommy-
HaMU MOTJIH MTPU3HABATHCSI MY>KYHHBI, J€TH, HO YaIlle BCErO YKCHIIUHBI.

CyIIecTBOBalIO OrPOMHOE KOJMYECTBO BHJIOB HAKa3aHUH, HO IS
BEJIbM OCHOBHBIM OBLJIO COXOKCHHE Ha KOCTPE MPWIIOJAHO HA TUTOMIAJISAX.
«bonbias 0xoTa» Ha BeAbM OCyIlecTBIsUIach B 3anaanoil Espomne B XVI
Beke. OHa npomomkanack 6onee 200 ner. 3a 3To BpeMs ObLIO Ka3HEHO 00-
nee 50 Teics4 yenoBek. borble Bcero jkepTB MHKBH3WIMK Obuto B Mcna-
HUH.

B Hamre BpeMsi HHKBU3UIIMS COXPAaHWIACH ITOJ Ha3BaHUueM CBSIIICH-
Hasl KOHTperarus JOKTPUHBI Bephbl, Haxojsmascs B Batukane. OCHOBHOU
3a/layell MHKBU3UIIMN SIBIIICTCS 3allUTa OOIICIPU3HAHHBIX PEITUTHO3HBIX
y4eHu#l ot epeceil. Ho jaHHas opraHu3anus HUCHOIB3YeT Oojee MSTKUe
MepbI B 00ph0e ¢ MTHAKOMBICTTHEM, HEXKEITH HHKBU3UIMS CpPEeTHEBEKOBBSI.

I1. 1O. TAHI'YPA, M. O. 3BE3JIMHA
WBaHOBCKUI TOCYIapCTBEHHBIN YHUBEPCUTET

TAMHBIE OBIHIECTBA B 3I10XY HOBOI'O BPEMEHH
N UX POJIb B CTAHOBJIEHUU COBPEMEHHBIX 'TOCYJIAPCTB

Taiinble 00OIIECTBa CyIIECTBOBAIN BEKAMH U BCEria MMeNu OOoNbIIoe
BIIMSIHAE HAa XOJ MUPOBOM HCTOpUHU. I[louTH BCE COBpEMCHHBIC TaifHBIC
o0mecrsa — 3TO BETBU OJIHOTO JIepeBa, KOPHSIMHU KOTOPOTO SIBIISETCS
(hpaHKMAaCOHCTRBO.

MacoHCTBO — COH03 BOJIHBIX KaMCHIIUKOB, OOpa30BaBIIUICS B
smoxy CpemaHeBeKoBbsS. MacCOHBI TPOABUTAIM TaKUE IICHHOCTH, Kak
TOJICPAaHTHOCTbB, PABEHCTBO JItO/ICH, OpaTCTBO, KOCMOIIOMUTH3M, BBICTYIAIH
3a 00beIMHEHHE BCEX JIIOJEH B OAHY OpaTCKyl0 CEMbBIO U CO3JIaHHE OIHOM
penuruu. B psapl MaCOHOB BXONWIIM TOCYAApH, TBOPSHE, JIIOMU BOCHHBIC H
CTaTCKHe, M JlayKe TyXOBHBIE, ydeHble. MacOHCTBO MO3UIIMOHUPOBAIIO cedsl,
KaK MOJUTUYCCKOC U UJICOIOTHUECKOe TCUCHHE, KOTOPOE HE BHICTYIMACT HU
MIPOTHB PEITUTUH, HU MPOTHUB rOCYIapCTRa.

Ha mpoTshkeHUM BEKOB MACOHBI CO3MAI0T «MHPOBYIO 3aKYIHCY» H
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TIBITAIOTCS KOHTPOJIMPOBAaTh BCE IIPOLECCHI, MpoHcxoasmue B mupe. Ha
CEerONHSAIIHAN JIeHb MACOHaMH SIBJISIFOTCSI 6 MIJIJTMOHOB YEJIOBEK 10 BCEMY
3eMHOMY LIapy.

CymectByer MHeHue, 4To 147 caMbIX KpyNHBIX KOMIIAHMH
OKa3bIBAIOT BIMSHHE Ha JKM3Hb BCEH IUIAHETHl, @ WX IJIaBbl SBISIOTCS
MacoHaMH. B cMMBoOJIHKe 3THX KOMIIAHUH TPUCYTCTBYIOT MAaCOHCKHE 3HAKH.
OHH xe ecTh U Ha MUPOBOH BalltoTe — joiiape. bonee toro, kpacHo-0emno-
cuHME (yard Mo BCEMY MHUPY CHMBOJIM3UPYIOT MacoHckne — CBoOony,
PasenctBo u Bparcrso.

C MacoHaMH TaKk K€ CBSI3aHBl MHPOBBIE DEBONIOLUH —
Hunepnannckas, Benukas @panmysckas Oypkya3Hass — pEBOIIOIHS,
®epanbckas pesomtonust B Poccun, Ilepcunckas pesomtorus. [loutu Bce
TIepBBIE PEBOJIIOLMOHEPHI TIPHHAIEKATH K MAaCOHCKOMY OOIIECTBY, JIHOO
ObuTM TecHO cBszaHbl ¢ HuUM. IlepBast «J/lexymapanmsi mpaB uenoBeKa M
rpaxaanuHa» 1789 roma ObuIa CO37aHa aMEPUKAHCKUMH U (HPAHITY3CKHMU
MacoHaMHu. MacOHCTBY MPUHAJUIEKUT 3aciiyra B co3nanuu Jluru Hauuit u
uyiesi Co3JIaHusl MEeXIyHapOJAHOIO apOUTPaKHOTO Cy/a.

A. B. XJKUT'AJIOBA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

UHCTUTYT «AHEHIPEE» B HAIIMCTCKO TEPMAHUA

WHerntyr «Hacneanst mpeaxoBy» ObLT HE TOJBKO CBEPXCEKPETHOM
OKKYJIbTHOM — HJCOJIOTMYECKON OpraHu3allel, peau3yoli HHTepechl
Tperbero Peiixa. « AHeHIpOE» 3aHMMAIICS UCCIEAOBAHUSIMUA M OTKPBITHIMHU
B cepe MenuuuHbl. Co31aBaINCh MMPOEKTHI IO CO3AaHUI0 CBEPXUENIOBEKA, a
UX peanu3alys 3aKIiuanack B MPOBEACHUM Pa3INUHBIX SKCIEPUMEHTOB
HaJl COTHSIMM TBHICSY JIFOJIEH, KOTOpbIE OBUTH JOCTaBJEHBI B J1aOOpaToOpuu
HMHCTUTYTA U3 KOHLEHTPALMOHHBIX JIarepen.

Ente omHO# 11enbl0 «AHEHIpOE» OBUT TOUCK 3HAHUI BBICIINX ITUBU-
JIU3AIUA, KOTOPBIN Halell cBoe orpaxkeHue B «Tuberckom mpoekte CCy»,
npoekte «Top». OcCyIeCTBISUINCh MOMCKH XPUCTUAHCKUX CBSATBIHB: «
I'paans» u « Konbst cyap0b1». DTH NPOEKTHI IPU3BaHBI OBUTH JOKA3aTh Ipe-
BOCXOJICTBO apHUICKON pachl, IOMOYb HAI[UCTaM MOJIY4YHUTh BJIACTh HAaJ BCEM
MHUPOM.

WHerutyr «AHEHIpOE» co3maBaics 1Mo o0pasily MAaCOHCKOM JIOXKH.
OCACOBIBI  3aMMCTBOBAJIM Y MACOHOB LIEPEMOHHUH, pUTYaibl, pyHbl. OHHU
MBITATACh BUJOU3MEHUTh MACOHCKUE KOHIIEMIUU I HOBOI'O IOKOJIEHHUS,
co3JaBas Takue MPOEKTHI, Kak, Harmpumep, «OJeHCKHe 3aMKn» (IIKOJIBI-
WHTEPHATHI).
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IMocne HropHOeprckoro mporecca «AHeHepOe» OBLT 3amperieH, U
ero pykosoaurens kasHuwId. pyrue uieHsl CC BCTYNWIN B OpraHU3aLUI0
«[Tayk». B 1975 nHctutyT «AHEeHapOe» ObuT Bo3poxieH B Manpune. Ha
cMeHy BeTepanam Tperbero Peiixa mpHIILUIO MOIOI0€ TIOKOJIEHUE.

Jonroe Bpemsi marepuainsl « Hacneanst nmpeqkos» Obun 3acekpede-
Hel. Tonbko B 90-¢ rogpr XX Beka MHpP y3HAJI 00 3TOM CBEPXCEKPETHOM
WHCTUTYTE, XpaHSIIEM H IO Cel IeHb MHOT'O 3arajioK.

H. K. MUHAJIB/]
WBaHoBCcKuii rocy1apCTBEHHBIA YHUBEPCUTET

HAEMHUKHU 3MOXU PEHECCAHCA: IIPABOBOM CTATYC

HaemHuk — nmio, Bcrynaromiee B BOOPY)KEHHBIH KOH(JIMKT HE W3
W/IC0JIOTUYECKHX, HAIMOHABHBIX MM MHBIX COOOpaKEHHH, a TOJIIBKO pajan
cobctBenHoit Beronel. Konmoreepst (Mran. Condotteri, ot condotta — goro-
BOp) — IPEIBOANUTENN HAEMHBIX BOGHHBIX OTPSAJOB. [IOHATHS «KOHAOTHEP»
U «HAEMHHK» COOTHOCSITCSI KaK 4acTh U EJI0e.

Crienm¢rka HaeMHBIX OTPSIIOB COCTOSJIA B TOM, YTO OHU HE HaXOMH-
JIUCh TMOJ BJIACTBIO TOTO TOCYJapCTBa, OT UMEHU KOTOPOro AECHCTBOBAJIU.
HaeMHMKM HaXOIMIIHChH C 3TUM TOCYJapCTBOM B JIOTOBOPHBIX OTHOIIEHUSX,
TIPE/ICTaBIISIsl HA BO3ME3JHON OCHOBE YCIYTH IO BEACHHUIO OOEBBIX JEHCT-
BHI.

K nawany snoxu PeHeccaHca BBIIENSIOTCS /1B TUIIAa HAEMHHUYECTBA,
a UMEHHO: «BBICIIUI» U «HU3MHUN». OCHOBHON U€pPTOM «HM3ILEro» THIIA
HaeMHHYecTBa OBLIO COXpaHEHHE BOWCKOM (heoabHO-PhIIAPCKON CTPYK-
TYpHI NIpH HalM4yuy OeccpouHoro HaiimMa. HusmmMm ThmomM HaeMHHYecTBa
SIBIISATICA «KOHIOTHEPCKUI» TUN, xapakTepHbell i Wramun. apantueit
BBINOJHEHHS 00513aTeNILCTB OBLT JIMUHBIM JOTOBOp HaiiMa, KOTOPBIHM 3aKIIf0-
YaJics MEXAY IOCYAapcTBOM M JIMIEPOM HaeMHHKOB. JInjep HaeMHUKOB U
TOCYZapCTBO 10 YCIOBUSIM JIOrOBOpa ObIIIM PaBHONPABHEI.

«BpIcmmnily TUII HaeMHUuYECTBa, XapakTepHbii ans lleelinapuu u
I'epmanuy, OBUT TIOCTPOEH HAa HOBBIX CTPYKTYPHBIX Haudanax. OcoOEHHOCTh
IIBEHIIAPCKOr0 HAEMHUYECTBA COCTOSIA B TOM, YTO TOCY/IapCTBO HAHUMAJIO
1 IOPUIMYECKH BCTPAMBAJIO HAEMHHKOB B CUCTEMY IOCYJapCTBEHHBIX BOO-
pyXeHHbIX cui. Takum 00pa3oM, KOMaH/AUp HAEMHHUKOB M €r0 apMUsl HaX0-
JIAITHCH B TIOMYMHEHUH Y TOCYIapCTBa.

B T'epmanum cBs3b rocynapcTBa M HAEMHUKOB BBIpaXKasloch B (u-
HAHCOBOW W IOPUAMYECKOH 3aBUCHMOCTH IIOCIETHHUX OT rocyaapcrsa. Ha
BEpOOBKY JIAH/IICKHEXTOB (HAEMHBIX COJIJIAT) TpeOOBAJIOCH pa3pelieHne Mo-
Hapxa.
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B. I1. IIOI1IOB
HBaHoBCcKUil rocy1apCTBEHHbIN YHUBEPCUTET

TAWHBIE OPTAHU3ALIMU B BEJIMKOM ®PAHIY3CKOMN
BYPKYA3HOMH PEBOJIIOLIUN

Jonroe Bpems cuutanock, 4to «Benukas» GpaHIry3ckast peBOTHOIHS
MIPOM30IIUIA B PE3yJbTaTe BO3MYIICHUS HApoJa MPOTUB YCTapeBIIHUX (Hopm
MOHapxu4eckoro mnpasieHus. Ho B pesynbrare uccrnemoBaHuii (paHIys-
CKUX UCTOPHMKOB, TBEPAO YCTaHOBJIEHO, YTO (hpaHILy3CKasi pEeBOMNIONHS ObLIa
OpraHu3oBaHa ()paHIy3CKHMH MAacOHAMU (HACYUTHIBAIOCH 282 JIOXKHU) CO-
BMECTHO C HAPOJUBIICHCS OypiKya3uei.

Wnelinyto moaAroToBKy (paHITy3CKON PEBONIOIUU CETATN YICHBIC U
¢dunocodsI-npocBeTuTENH. MacOHCKHE JIOXKN COOpaJId B CBOMX HENpPax BBI-
JAIOIIMXCA Tpe/CcTaBUTeNied HayK W HCKYCCTB, Takux kak  Bonbrep,
O®panknmuH, Konmopes, Hronatu, Omu ne bomon, Kypr ne I'ebenun, [Jan-
ToH, bpucco, Kamunes demynen, Cueiic, bansu u npyrue.

Camyio OOJNBIIYIO POJIb B TOJTrOTOBKE (DPAHI[Y3CKOW DPEBOJIOINHU
ChIrpasl MacoHCKUi opaeH MimtoMuHaTOB, co3laHHblii B ['epmanHuu Ana-
moM BelicrayntoM u umeBimii noxxu Bo @pannuu. B Hero Bxonunu caMble
BHJTHBIC JISATEITN PEBOJIOIUN, TAaKUE Kak, HanpuMep, Mupabo, Pobecbep u
npyrue. WmoMUHATBl CTPEMUIIUCh YHUUTOXKUTH BCE CTECHEHUS YeloBeye-
CKOM JTMYHOCTH, «OCBOOOJMUTH HAPOJBI OT THPAHUU MPHUHIICB U TyXOBEHCT-
Ba, JIECTIOTU3MA CEMBI».

PeBomonust 1789 rona He ObUTa HU CAaMOIIPOM3BOIBHBIM JIBHKEHHEM
MIPOTHB «TUPAHUU» CTAPOTO IMOPSIKA, HU MCKPSCHHUM IMOPHIBOM K HOBBIM
uaesM CBOOOJIBI, PABCHCTBA M OpaTCTBa, KaK 3TO XOTAT HAC 3aCTaBUTHh Be-
puTh. MacoHCTBO OBLIO TAalHBIM BIIOXHOBHUTEJICM U B M3BECTHOM CTEIICHU
pykoBonuTeneM asmwxeHus. OHo Bblpabotano mpuHmumsl 1789 rox, pac-
MIPOCTPAHUIIO UX B Maccax U akTUBHO COJEHCTBOBAJIO UX OCYIIECTBIICHUIO.

K. C. CUJIMHA, A. H. CTEITAHAH
VBaHOBCKHUIT TOCYAapCTBEHHBIN YHUBEPCUTET

K BOITPOCY O BOPBBE C EPECAMUA
B CPEJIHEBEKOBO! EBPOIIE

I'maBHOW 3amavell WHKBU3UIMH OBUTO COXpPAaHEHUE XPUCTHAHCKOU
Bephl B uncTore. OOBHHEHUS MOTIH TPEABABIATECS MO YbEMY-TO JIOHOCY,
0 COOCTBEHHOMY TpHU3HAHMIO. Epecu HaXOoawmiIu B MPOU3BEICHUSIX HUCKYC-
CTBa, JKUBOINMCH, MOA3UH, €CIM YCMATPUBAIU B HUX HMHAKoMbIchue. JlJis
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MOJYYCHUST TTPU3HAHUS, K OOBHHSEMOMY TPUMCHSIINCH MBITKH, HAIIPUMED,
«kpecio porpocay. CyliecTBOBaIN U OOBIYHBIC BUIBI IOTIPOCOB.

MHKBU3UTOPHI HaJaraau HECKOJIEKO BHUIOB HAKA3aHUS, KOTOPHIC CO-
OTBETCTBOBAJIM Mepe npocTynka. ONuH U3 BHIOB - TIOPEMHOE 3aKIIIOUYEHHE,
TakKe ObLUTH IIEPKOBHBIC HAKA3aHUs, TAKHE KaK ITOCT, JUTUTEIBHBIC MOJUT-
BbI. CaMas cTporasi Mepa Haka3aHHs — CMEPTHasI Ka3Hb.

CMepTHas Ka3Hb ObUIa KBaTU(pUIUpOBaHHOW. Hampumep, «pydnas
MTWJIa» BBI3BIBAJIa MTHOBEHHYIO cMepTh. OHa ympaBisjiachk ABYMS JIFOJbMH,
KOTOpasl pacluiInBalia MOABEUIEHHOTO 32 HOTH YelloBeKa. JTa M03a 3acTaB-
JISTa YeJIOBEKa MePEKUBATh MYKH U CTPATaHUSL.

[Ipn «xomecoBaHum» mporenypa aenuiack Ha aBa dtana. CHadana
JIOMaJIM KPYIHBIC KocTh Tena. [locie dero ero mpuBsS3bIBaIM K BEPTUKAIb-
HO YCTaHOBJICHHOMY KOJIECY, TI€ OXKHIAJIOCh, YTO TEJIO MPOCKOIB3HET Me-
XK1y cimiamMu. Ha criemyromem srare Teno ckuraiock Ha kocrpe. «Koie-
COBaHHE» MPUMEHSIIOCH TOJIBKO B OTHOIIICHUU BEIIHM.

Takum 00pa3oM, MHKBHU3MWIMSA ObUTa OpPraHW30BaHA KaK CHUCTEMa
KOHTPOJISI HaJl MHAKOMBICITUEM B PEIUTHH. 10, KAKMMH CIIOCO0aMy MpUHY-
KJIAJIN JIIOJIeH pacKauBaThCs, IopakaeT BooOpaxkeHune. boprba ¢ epecsiMu B
CpenneBexkoBoit EBpone ocymiectBisiach xecTokuMu Metoaamu. Cygsl
WHKBU3HITUH MTPUBEITH K COKPAIIICHUIO YHCIICHHOCTH HaceleHus: EBpoIbI.

H. JI. TYIHIIbIH, T'. B. MUXAMJIOB
VBaHOBCKHUI TOCYAapPCTBEHHBIN YHUBEPCUTET

ITPABOBOE IIOJIO’KEHUE COCJIOBUA CAMYPAEB
B CPEJIHEBEKOBOM SAMIOHUHA

CnoBo «caMypail» NpOHCXOAMUT OT riaroia haberu, B J0CIOBHOM
TIepeBO/IE O3HAYAIONIETO «CIIYXKHUTh, TOAJEPKUBATE»; TO €CTh caMypail —
cIry bl yenoBek. CaMmypan — He TOJIbKO BOUHBI-pbinapu. OHM ObLIH U
TENOXPAHUTENIIMU CBOETO JaliME WIN CI03€pPEHA, U B TO K€ BPEMs €ro Ciy-
ramMy B NOBCETHEBHOW JKU3HHW. BO3HMKHOBEHHE camypaeB OTHOCHTCS K 7
BEKy H.3. IpH mnpaButene KOTOKy, KOTOpBIH ITOJNIOXKHI Ha4yajao pa3BUTHIO
panHedeoaTbHBIX OTHOIICHUH B MOHAPXUYECKOM T'OCYAapCTBE.

B 12 Beke mpou3onuio u3MEHEHUe cTaTyca camypasi, C 3TOro BpeMe-
HHU OHH TIOJIyYMJIM TIPaBO 3aHUMATh BBICIINE TOCYIapCTBEHHbBIE, BOCHHBIE U
rpaxaaHckue aommkHocTH. CaMypan aelictBoBanu cornacHo Konekcy «by-
cuno» (IyTh BOWHA), KOTOPHIA Ipeironarair: ObITh 0e30roBOPOYHO Ipe-
JIaHHBIM (eoJially; NpHU3HATh BOEHHOE HMCKYCCTBO EIMHCTBEHHBIM BHIOM
JIeITeIbHOCTH, KOTOPBIM JIOJDKEH 3aHHUMAaThCs camypail; COBEpIIMTh CaMo-
yOUIiCTBO, €CITM 4ecThb caMypas 3aradykaHa; 3anperial JOXb B JII0OBIX Ipo-
siBreHusIX. ConmyKy (Xapakupy) COBEpILAJICS B TOT MOMEHT, KOTJla BOUH HE
nMeJ BO3MOKHOCTH CIIEZIOBaTh KoJieKcy «bycnmo», 1100 Koraa ero rieHu1
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Bpar. PuryanabpHoe caMoyOHIicTBO COBEpIIANOCh HE TONBKO 110 J0OpOH BoIE,
HO U HCIIOJIb30BAJIOCh KaK Haka3aHue. B mro0oM cirydae 3To ObLT MOYETHBIH
crocod cmeptu. Puryan cammyky - 3TO JOCTaTOYHO IPOIOKUTEIBHBIN
puryan. CoriacHo CBOEMY COLMAILHOMY CTaTyCy, caMypau HoJydaid BO3-
MOXHOCTh COOHMpATh IONATH C OINPEAETIEHHOr0 YHCIIa KPECThSH WU IOy~
YaTh PUCOBBIA MAaeK OT CBOErO roCToAWHA. TakkKe OTIIMYUTEIHHON YepToi
camypast ObUTO HOIIEHUE JABYX MEYEH, YTO CTAJII0 BHEUIHUM IIPU3HAKOM OT-
JIMYHS OT IPYTUX COCTIOBUH.

Takum 00pa3oM, COCIOBHE caMypaeB OJHIETBOPSUIO CO0O0# cuiy,
BJIaCTh, HPABCTBEHHYIO COCTABIISIONIYIO Bcero obmiectBa. MiMeHHO OHO, B
TSDKENOE /ISl CTPaHbl BPEMsI, SIBIISUIOCH €IMHCTBEHHOHW OIMOPOH Uil Jaiib-
HEWIIero YKpeIieH s BIaCTH.

M. A. YIHIMAEBA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

PACOBOE 3AKOHO/IATEJIbCTBO B HAIITUCTCKOM
IFEPMAHUUA

IIpuHIUIBI TPaXkAAHCKOTO MpaBa HALUCTKOM JUKTATYpHI Mpecieo-
BaJIM COBEPIICHHO HOBOE INPEICTaBJICHHUE O CTaTyce rpakJaHWHa — IOJIHO-
IIPaBUM B 3aBUCHUMOCTU OT PacoBOH NMpHHAJJIeKHOCTU. HalucThl CKOHCT-
PYUPOBAJIH MOHSATHE 0CO0OI apHiCKON pachl, OIB3YIOMIEHCS TTOTHONPABH-
€M B TOCYJapCTBe.

Hogas nporpamma HCJIAII opueHTHpoBana Ha HalMOHAJIbHBIE MH-
Tepechl HeMeukoro oodmiectBa. OCHOBHBIM JUISi HOBOH ITOJMTHKH CITYXKHII
«3aKoH 0 rpaxIaHcTBe», NPUHATHIN 15 centsOpst 1935 roxa. B coorBerct-
BHUU C HHMM, XXUTEJIN TOCYAApPCTBA MOAPA3AEISUINCh HA Ipa)<IaH U MOAaH-
HeIX. K rpaxxnanam peiixa OTHOCHJIMCH JIIOAU C HEMEIKOM WJIM HEMEIKO-
POACTBEHHON HAIIMOHANBHOCTBHIO. 3a HUMH IPU3HABAINUCH TPakJaHCKHUE U
MONUTHYECKUE TTpaBa. [ pakaanuH ObLT 00s13aH CBOMM TOBE/ICHUEM «JIOKa-
3bIBaTh, YTO JKENAET U CIOCOOEH BEPHO CIY)KUTh T'€PMAHCKOMY Hapomy».
[NognanupIMH IpU3HABAINCH Bee npoune xxurenu [ epmannu. OHn He oba-
JIaH NONUTUYECKUMHU NIPaBaMH.

PacoBoe 3ak0HOAATENBCTBO HE MPU3HABAJIO TPaB €BpPEEB. JTO, Mpe-
XKJE BCEro, ObLIO CBSI3aHHO C JOMHHUPOBAaHUEM €BPEHCKOro Hapojia BO
MHOTUX cdepax xuzHeaesTenbHocTH ['epmanunu. EBpesm  3ampemanoch
BBIBELINBATh T'epMaHCKue (h1ard, UIMETh OpY)KHUE, a CBSI3b HEMIIEB C €Bpes-
MU IIPECIIeI0BaTach B YrOJIOBHOM MOpsAKE. Y CTaHABIMBAIOCh OrpaHHYe-
HHUE Ha IepeBIKEHNE U NPOXKMBAHUE B HEKOTOPHIX obnactsax ['epmaHum.
EBpeiickuit Hapox ¢ mectH JieT OblT 00s13aH HOCUTBH Ha OJEK/E 3HAK CBOCH
HAIMOHAJIBHOCTH. B roabl BTOpol MHUpPOBOIM BOMHBI HAa4yaJloCh MaccOBOE
uctpeOeHue eBpees, MONTyIHBIIee Ha3BaHUE XOIOKOCT.
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Cekuus
«HEMEI[KOE IIPABO»

E. C. JAHWJIOBA
WBaHoBCcKuii rocy1apCTBEHHBIA YHUBEPCUTET

MPEJIBAPUTEJIGHBII JOTOBOP
B HEMEIIKOM U POCCUIICKOM U ITPABE

B npase Poccun u I'epManuy NoHMMaHUE MECTa M CYLUTHOCTH NPEA-
BAPUTENBHOTO JJOTOBOPA CIOKHUIOCH MO BIUSHUEM PUMCKOTO IIPaBa.

BBuny rpomosakocti tepmMuHa pactum de contrahendo B 1854 T.
I'. Tenem ObIT Tpe/UIOKEH HOBBIM TEpMUH Vorvertrag, BOCHPUHSTHIN Tep-
MaHCKUMH MPaBOBEIAMHU.

B XIX B. c10oXun0och ABE IPYyMNIIbl IUBUINCTOB: IPOTUBHUKYU U CTO-
POHHUKM JOMYCTUMOCTH 3aK/IIOUEHHs] IPEABAPUTEIBHOTO JOTr0BOpa.
®. CaBuHBM TONaraj, 4To IpPEABAPUTENBHBIN JOrOBOP SBISETCS HEroTO-
BBIM, KOTODBIN JINOO HE NMEET IPaBOBOTO JEHCTBUS, JIMOO SBISIETCS OCHOB-
HBIM JIOTOBOPOM C OTCpOYeHHBIM HcrnonHeHueM. I'. [lerenkonn0, I'. Ten-
nept U @. PerenbcOeprep, HaNPOTHB, NPU3HABAINA BO3MOXKHOCTH 3aKJIFOUe-
HUS TIPEABAPHUTENLHOTO JOrOBOpPa M €ro BOCTPEOOBAHHOCTH MPAKTHKOM.
Beutn  chopMynupoBaHbl TIPUHIMIEL, OGOPMILIIONIME MpeIBAPUTEIBHBINR
JIOTOBOP B OT/IENBHBI MHCTUTYT, 0OOCHOBAHA JIOMYCTHMOCTH €T0 3aKIfoye-
HUS ¥ pa3paboTaHbl OT/EIbHBIE BOIPOCH UCIIONB30BaHMSI.

JlokTpuHaIbHBIE pa3paOOTKH OBUTH BOCIIPUHSTHI CyJeOHOM MpaKTH-
koi: B 1987 r. ®@enepanbHbiii BepXoBHBIN Cy/ ONpeneaus NpeaBapuTeib-
HBII JIOrOBOpP KakK 0053aTeIbCTBEHHYIO JOTOBOPEHHOCTH, ITOCPEICTBOM KO-
TOPOH /7151 00erX CTOPOH WJIH /ISl OHOW CTOPOHBI CO3/1aeTcsl 00SI3aHHOCTh
B CKOpPOM BPEMEHHU 3aKJIIOUUTh JPYToil, OCHOBHOM norosop. OnHako B 3a-
KOHOZATEeNbCTBE ['epMaHiy MHCTUTYT NpeIBapUTENLHOIO JOTOBOPA 10 CUX
TIop He 3aKperieH. Ero 3akimodyenue qOMycKaeTcst B CUIly IpHHIMIA cBOOO-
1l noroBopa (Vetragsfreiheit), a conep>kaHue yCTaHABIMBAETCS COTJIACHO
NIPUHLMITY onpeesneHHoCTH (Bestimmtheitsgrundsatz).

PoccuiickoMy ke 3aKOHOJATENbCTBY IOHATHE MPEIBAPUTEIBLHOIO
JIOroBOpa OBUIO W3BECTHO €lIE B JOPEBOIIONMOHHEIN neproa. B coBerckoe
BpeMsl HOpPMBI 0 TaHHOM jaorosope ucuesnu u3 I'K, nHo M. . bparunckuii
OTMEYajl, 4TO BOIPOC O AOMYCTHUMOCTU 3aKJIIOUEHHs INpeABAPUTEIBHBIX
JIOTOBOPOB HE BBI3bIBAJT COMHEHUM notoMy, uto Konekc 1964 r. npusHaBan
BO3MO)KHOCTb BO3HHUKHOBEHHS TPAXKJAHCKHX IIPaB M 00si3aHHOCTEH U3 cre-
JIOK KaK MPeTyCMOTPEHHBIX 3aKOHOM, TaK U HE NMPEIyCMOTPEHHBIX, HO HE
nporuBopevanux emy. [lo3nHee neduHAIMS NMpeABapUTEIHHOTO JOrOBOpa
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n3 OcnoB I'3 CCCP u pecriybnuk 1991 r. nmpakTHuecKy MOJHOCTHIO ObLIa
nepenecena B cT. 429 'K PO.

E. B. KATIIOYEHSI, A. O. P°OHHUHA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

N3BUPATEJIBHOE ITPABO ®PI' U ABCTPUU:
CPABHUTEJIbHBIN AHAJIN3

BrIOOpEI B TOCcy1apCTBEHHBIE M MYHHUIIMIIAJILHBIE OPTaHbl BIACTH U
CHoco0 UX peanu3anuy SBISIOTCS HEOTHEMIIEMBIM IIPH3HAKOM JIEMOKpPaTH-
YEeCKOro rocyaapcrsa. PerynspHble BEIOOPHI MTO3BOJISIOT HACEIEHHUIO BBIpA-
3UTh CBOE MHEHHE U CPOPMHUPOBATH BIACTHBIE CTPYKTYPHI.

ABctpus u I'epMaHust B Te4eHUE MHOTUX JIET UMEIU U MPOAOIIKAIOT
HUMETh B M30MpATEbHOM TpaBe, Kak O0IHe YepThl, TaK 1 OCOOEHHOCTH.

OO0mue HOpMBI cienytonye — 18-1eTHHi BO3pacTHOM IeH3 (aKTHB-
HOe M30MpaTeIbHOE PaBo), HANMYKE TpaBa W3dupaTh y rpaxaan EBporeii-
ckoro Coro3a, IpoXKUBAIOIINX HA TEPPUTOPUU 3TUX CTPAH.

l'opa3no Gomnble pa3ianumii B U30MpPATEIbHON CHCTEME JIBYX COCEN-
HHUX rocyaapctB. B ABcTpum BBIOOpPHI MPOXOASAT MO  IMPOIOPIMOHATBHON
cHhcTeMe, T.e. N30HMpaTesh TOJIOCYET MO MAapTUHHBIM CIIHCKaM, 1ocie BBIOO-
POB Kaxiasd U3 MapTUil MOJMy4aeT YUCIO MaHJATOB, MPONOPIHOHAIEHO Ha-
OpaHHOMY TpPOIEHTY rojocoB. 3akoHonarenbctBo OPIT  coueraer B cebe
9JIEMEHTHI TPOIIOPIMOHAIEHON M Ma)KOpHTapHOi cucreM. V30uparens B
I'epmanuy uMeer 1Ba OIOJUIETEHS: OMH C TEPEYHEM JIUI, BBIBUHYTHIX B
N30MpaTEeTbHOM OKpYTe, a BTOPOH C MEpeyHeM MapTHH U, CIEA0BaTENbHO,
OJJHa TIOJIOBHMHA JIETTyTaTOB M30HMpaeTcs MpsMbIM 00pa3oM, a Japyras - II0
cnckam. Bcee BbiOops! B DPI ABISIFOTCS IPSIMBIMH, T.€. M30MpaTeNy Hero-
CpPE/ICTBEHHO BBIPa)KAIOT CBOE MHEHHE uepe3 BHIOOp KaHIHMIATOB, yKa3aH-
HBIX B OfoJjuteTeHe; B ABCTpHHM BHIOOPHI OCYIIECTBIISIIOTCS Yepe3 BBIOOPIIH-
KOB, T.e. HaceleHHWe, CHavaja BBHIOMpAaeT UX, a OHHM YXe, B CBOIO Ouepesb,
BBIOMpArOT IpezacTaBuTenel BiacTH. IlaccMBHOE M30MpaTenbHOE MPaBoO B
I'epmMaHuy HacTymaeT ¢ MOMEHTa coBepIeHHoeTus (Ho B baBapuu mo3n-
Hee - ¢ 25 7er), a B ABctpuu — ¢ 19 jer.

Takum 00pa3om, HECMOTPS Ha TO, YTO ATO COCEAHUE CTPAHBI, UCTO-
PHSI KOTOPBIX TECHO CBsI3aHa APYT C APYroM, 00e BXOIST CEMbIO KOHTHHEH-
TaJBHOTO TpaBa (TepMaHCKas BeTBh), B EBpomnetickuit Coro3, HO B UX U30U-
paTenbHOM TpaBe 3aMeTHO Oolbllle OCOOEHHOCTEH, YeM OOIIMX IPaBHIL
BaBapust Bo MHOroMm omingaercst ot aApyrux 3emens OPI, uto mpossuiocs
B HEKOTOpPOH Mepe U B HOpMax U30MpaTeIbHOro MpaBa.
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Cekuus
«B3IJIAJ] MOJIO/IbIX YYEHBIX HA IIPOBJIEMbI
TPY/IOBOI'O IIPABA H IIPABA COILIHAJIBHOI' O
OBECIIEYEHHA»

T. . TAJIVEBA, T. A. CMHPHOBA
VBaHOBCKHUII TOCYAapCTBEHHBIN YHUBEPCUTET

CBOBOJIA TPYJIA U ITIPABO HA TPY/: COOTHOIIEHUE
MOHATUN

B ct. 2 TK P® 3akperusercs cBoOoma Tpyaa, BKIFOYasl MPaBoO Ha
Tpya. Ho uro npepcraBisiror co0oi 3ti moHATUs? 1 KakoBO MX COOTHOIIIE-
Hue?

Eciu 00paTtuThCst K MEXTYHAPOTHO-IIPABOBEIM aKTaM, TO B HUX WA
3aKpernIsieTcs MpaBo Ha TPY[, KOTOPOe BKIIOYAET CBOOOAY Tpy/a, WU XKe
MIOHATHUS «IIPABO HA TPYI» U «CBOOOMA TPyAa» pa3rpaHUYMBAIOTCA. B co-
BETCKUX KOHCTUTYIIUSIX 3aKpEIUIIETCS MPaBO Ha TPYH, HO HE €ro cBoOoxa.
[IpoaHamu3upoBaB MOJNOKEHUS TAHHBIX KOHCTHTYIIMH, CTAHOBUTHCS SICHO,
4TO TpyA cuurtaics ods3anHocTh0. Ho B Koncturymmu 1978 roma (B pe-
nmakiuu 1992 roja), mpaBo Ha TPY PACKPBIBAETCS CIEAYIOIUM 00pa3oM:
cB00O/1a BBIOOPA TPyZa; PaBO HA pacropshHKEHHE CIIOCOOHOCTSAMH K TPYAY
¥ BBIOOP TOH MpodecCHy WU Poja JACATEIEHOCTH, KOTOPHIMU JIHIIO XOYET
3aHUMAThCS; TIPABO HA HAJUICXKAIIUE YCIOBHS TPYA; MPABO HAa BO3HATPAXK-
JICHHUE; MPAaBO Ha 3aIUTy OT 0e3paboTUIBL. A TIaBHOE-3alpeT MPUHYIU-
TENBHOTO TPY/a, T.€. TPYA-3TO YK€ He SIBJISETCS 0013aHHOCTHIO.

B Koucrurynuu 1993 rona 3akperuisercs UMEHHO CBOOOIa Tpy/a, a
He mpaBo Ha Tpyd. C OfHON CTOPOHBI, TAKOE 3aKOHOMATEIHHOE 3aKperuie-
HUC JAHHOTO TMPUHIMIA, OE3YCIOBHO, MMEET PsJ MPEHMYIIECTB, CaMoOe
TJIABHOE U3 KOTOPBIX — OTCYTCTBHE MOHYKICHUS K TPYAY CO CTOPOHBI TOCY-
JlapcTBa.

C Ipyroii CTOPOHEI, MMOHATHE «CBOOOMA» OoJiee MUPOKOE, BEIb Mpe-
JIOCTaBJIsIsL €€, TOCYJAapCTBO MPAKTUYCCKH HE PETJIAMEHTHUPYET IMOBEICHHE
rpaxiaH, oOecreunBas JaHHYIO CBOOOJY HEBMEMIATEIHCTBOM. B TakoM
ciiydae, BO3SHHKAeT MpoOJjeMa HepeaTn30BaHHOCTH HEKOTOPBIX TapaHTH,
HanpuMep, 3amurTel OT Oe3paboruupl. Tak, ananmu3 3akoHa P® or
19.04.1991 Ne 1032-1 (pem. ot 09.03.2016) «O 3aHATOCTH HACENICHUS B
Poccutickoii @enepanumy, MOKa3bIBACT, YTO €r0 HEKOTOPHIE MOJIOKCHUS HE
MIPETBOPSIIOTCS B KU3Hb.

Takum o0Opa3om, mnpennonaraercsi Ooinee YEeTKOE TOJKOBAaHUE
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NPUHIOMIA «CBOOOMBI Tpyaa», 3akpersienHoro B TK P® u obecneuenne
rapaHTHPOBAHHOCTH €r0 PEaTU3alud CO CTOPOHBI FOCYAapCTBa HE TOIBKO B
(opMe OTCYTCTBUS MOHYXKJEHHS K TPYAY, HO U ITOCPEICTBOM OCYILECTBIIE-
HUS Ha MIPAaKTUKE TapaHTUi, MPeJoCcTaBIseMbIX TOCYAapCTBOM.

JI. A.TPAYEBA
WBaHoBCcKUil rocy1apCTBEHHBIA YHUBEPCUTET

CAMO3AIIUTA TPYJAOBBIX ITPAB PABOTHUKOB:
OCOBEHHOCTU UHCTUTYTA U IIEPCIIEKTUBBI EI'O PA3BBUTHUSA

B coorBerctBun ¢ Koncrurymnueir PO npasa u cBoOoas! yenoBeka
SIBJISIFOTCSL BBICIIEH IEHHOCTHIO. ['ocynapcTBo, B CBOIO ouepenb, 00S3aHO
NIPU3HABaTh, COOJIONATh M 00ECIIEUNTh BCe HEOOXOJUMBIE YCIIOBUS VISl X
3anmThl (cT. 2). ['ocyaapcTBeHHas 3alnTa HE MCKIIOYaeT CaMOCTOSITEINb-
HBIX aKTUBHBIX JIEHCTBUI Tpayk/1aH 110 3alUTE CBOMX MPaB BCEMHU CIOCO0a-
MU, HE 3alpeIIeHHBIME 3aKOHOM (11, 2 cT. 45 Koncrutyruu P®). UactutyT
CaMO3alUTHl HAXOIUT CBOE OTPAaXKCHHEM IPAKTHUUYECKH BO BCEX OTPACIAX
npasa. He ABnsiercs UCKITIIOUEHNEM U TPYIOBOE MPaBo.

MOXHO yTBEpXkIaTh, YTO MPAaBO paOOTHHKA HAa CaMO3AIIUTY SIBIISET-
Csl MPUHIUNUAIBHO BaXXKHBIM M OCHOBOIIOJIATAIONIUM B CHCTEME TPYIOBBIX
otHowmeHnid. Ho, K coXajeHuio, MHCTUTYT CaMO3aIUThl IPaB PaOOTHHKOB
HEJI0OCTaTOYHO OIIEHeH M pa3paboraH 3akoHomareneM. Ha ceromHsmiHmit
JIeHb B IOPUIMUYECKON JINTEpaType BBICKA3BIBAETCA HEJOYMEHHUE O TOM, UTO
MpaBo pabOTHHMKA HAa CAMO3AIUTY HE BXOJUT B MEpeYeHb IPHHIUIIOB TPY-
JIOBOTO TIpaBa, MpeaycMoTpeHHbIX B cT. 2 TK P®, xotst mst npyrux ¢opm
3alUTHI TIPaB pabOTHUKOB, repeurciennbix B cT. 352 TK, ectb coorBeTct-
BYIOLIUM NPUHIMI, 3aKperieHHbIH cT. 2 TK PO.

Henocrarounast pa3paboTaHHOCTh MHCTUTYTa CaMO3AIIHUTHI TPYJO-
BBIX NpaB pabOTHHKA OTpa)kaeTcs M B TOM, UTO Ii1aBa TpynoBoro Koiaekca,
MOCBAIIEHHAs TaHHOMY MHCTUTYTY, CIMIIKOM JIAKOHUYHA U COCTOUT BCETO
JIMIIb U3 JIBYX CTaTeH, B KOTOPBIX HEIOJIHO OTPa)KaloTCsl CIOCOObI camo3a-
uwmtel. Kpome Toro, B TpynoBoM Kojekce HET JETalbHOTO OMNpeAeTeHUs
MOHATHS "camo3aluTa npaB paboTHHUKA", YTO BJIEYET HEOIHO3HAYHBIE €r0
TpaktoBku. Tak, Hanpumep, O. XKenToB paccMaTpuBaeT pOpMbI caMO3alIH-
THI B BUJIE CAMOCTOSTENBHBIX ASHCTBUI M Oe3JelicTBUi pabOTHHKA, a He-
KOTOpBIE aBTOPHI BOOOIIE MpEAIararoT OTHECTH K CaMmoO3allUTe W TaKylo
¢dopMy Kkak oOparieHre pabOTHHKOB B IOPHCAMKIIMOHHBIE OpraHbl 3a pas-
pelIeHHeM UHIUBUAYATIbHBIX WIH KOJUIEKTUBHBIX TPYJIOBBIX CIIOPOB.

Ha moit B3z, crnenoBano Obl 3aKOHOJATENFHO 3aKpENnTh OIpee-
JIEHHE CaMO3allUTHI TPYIOBBIX IPaB, a TAKXKe AAaTh UCUEPNbIBAIOIIUI Nepe-
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YeHb BHUJIOB camMo3amuThl. [lonararo, 4To MaHHBIE M3MEHEHUS MOIJIH OBl
TIOCITYXKHTB MTPENOCHUIKON (P (PEKTUBHOIO Pa3BUTHS TPAXKIAHCKOr0 00IIIe-
CTBa U NPABOBOrO rocygapcrsa B Poccuu B 1ienom.

E. B. KAJIAIIIHUKOBA, /1. C. TPOULIKAA
VBaHOBCKHUIT TOCYAapCTBEHHBIN YHUBEPCUTET

OTBETCTBEHHOCTbD 3A HAPYHIEHUE HOPM,
PEI'YJINPYIOIIUX 3AINUTY NEPCOHAJIBHBIX JTAHHBIX
PABOTHHUKA

[NoHsiTHe MepCcOHANBHBIX TAaHHBIX pabOTHHUKA yKa3aHo B ctaThe 3 D3
ot 27.07.2006 Ne 152-®3 «O mepcoHaNBHBIX JaHHBIX». JTO JIt00asl WH-
(bopMarysi, OTHOCAIIASCS K PSIMO MIT KOCBEHHO OINPEAEICHHOMY WITH OTl-
penensieMomy Quznueckomy nuiy. K Heil oTHOCsATCST paMuiust, UMmsi, oT4e-
CTBO, J]aTa pOXJIEHUs, 00pa30BaHUE U MHbBIE MIEPCOHAJIbHBIC JaHHbIE.

[epcoHasnbHbIE JaHHBIE 00JIANAIOT CBOMCTBOM KOH(HMIEHIHAIBEHO-
CTH, KOTOpPOE NPOSBISIETCS B 3aIIPETe UX PaclpoCTpaHeHus Oe3 yBemomiie-
HUS M cOryiacusi o0yiaiaTesst TakuxX JaHHBIX. OJTHAKO B IPAKTUKE BO3MOX-
HBI TaKH€ CUTYalllH, KOTJa U3BECTHAs ONpeeJICHHOMY KpyTy JHIl nHpOop-
Malysi CTAaHOBHUTCS JIOCTOSIHHEM OOIIECTBEHHOCTH. DTO MPHUYHHSET padoT-
HUKY MOpaJbHBIH BpeA WIM MaTepuasbHbIi ymiep6. [loatomy mnpencras-
JIsieTcsi HeoOXOMMMOM IpaBoOBasi peryiaMEeHTAlUsl OTBETCTBEHHOCTH JIMII,
HapYyLIUBIIAX HOPMBI O 3aIUTE NEPCOHAIBHBIX JaHHBIX.

Hcxonst n3 1EeHHOCTH M OOIIECTBEHHOW 3HAYMMOCTH OXPaHSIEMOro
npaBa pabOTHUKOB, 3aKOHOJAATENh YCTAHOBMIJI Pa3jIMYHBIE BUJIBI OTBETCT-
BEHHOCTH 3a HapyllEHHE yKa3aHHBIX HOPM.

JucuuninHapHas OTBETCTBEHHOCTh IPENyCMaTpPHUBAaET 3aMEYaHue,
BBITOBOP M YBOJIbHEHHE PaOOTHHKA, HAPYIIMBIIEr0 HOPMBI O 3aIIUTE Iep-
COHANIBHBIX JaHHBIX (cTateu 81, 192-195 TK P®). MarepuansHas oTBeT-
CTBEHHOCTH paboTojaTeNs HACTyIaeT 3a NIpUYMHEHNE pabOTHUKY MaTepH-
anpHOrO ymiepba mim MopajibHoro Bpeaa (crateu 235, 237 TK P®). Pa-
OOTHUK TPUBJIEKAETCS K HEW 3a pasrialleHHe CBEIEHHH, COCTABIISIONIMX
TaliHy, no cratee 243 TK P®. AnMuHuCcTpaTUBHAs OTBETCTBEHHOCTb Kak
paboromareneii, Tak 1 paOOTHUKOB 3aKpeIUieHa B cTaThsax 5.27, 5.39, 13.11
KoAIl P®. I'paxnancko-ipaBoBasi OTBETCTBEHHOCTH T€X K€ CYOBEKTOB
perynupyetcs cratbamu 150-152, 1099-1101 TK P®. YronoBHas oTBeTCT-
BEHHOCTb M PabOTHUKA, W pabOTOAATeNsl 3a HapylIEeHHE HOPM, PErylid-
PYIOLIMX 3alUTy MEPCOHAJIBHBIX JAHHBIX, YCTAHOBJIEHA cTaTbaMu 137,
140, 272 YK PO®.
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[lepcoHanbHbIe JaHHBIE paOOTHUKA — IIEHHAs U 0c000 OXpaHsieMast
nHpopmanus. OHa Hepa3pHIBHO CBsI3aHa ¢ KOHCTUTYIIMOHHBIM MPABOM Ye-
JIOBEKa HA HENPUKOCHOBEHHOCTb YACTHOM >XU3HHU. MIMEHHO MOATOMY OT-
BETCTBEHHOCTh 32 HapyIIEHHE HOPM, PErYIHUPYIOMIUX 3aIIUTy HEepCOHANb-
HBIX JIaHHBIX, HACTOJBKO AU(QepeHIMpoBaHa 1 MHOrooOpasHa.

A. A. KAITAEBA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

CHEIUAJIBHAS OIIEHKA YCJIOBHUM TPYIA:
3AKOHOJATEJIBCTBO U HEKOTOPBIE ITPOBJIEMbI
INPUMEHEHUSA

CreranpHasi OICHKA YCJIOBUH TpyJa — KOMIUIEKC MEpOTPHUSTHI,
MIPOBOJIUMBIX JJI1 YCTAHOBJICHUS BPEIHBIX MU OMACHBIX (PAaKTOPOB TPYIO-
BOTO TIPOIIECCa, a TAaKXKe BO3JICHCTBUS JaHHBIX (DAKTOPOB HA KH3Hb, 370PO-
BbC U TPYAOBYIO NESITEIBHOCTh PaOOTHUKA, C YYETOM WX OTKIOHCHUS OT
YCTaHOBJICHHBIX HOPM.

HopMmsl 0 crienuanbHOM OICHKE TPya PeryIupyrTCsS MOI0KCHUIMA
TK P® (crt. 22, 92, 117, 210, 212, 216.1 u npyrumu crathsimu pazzaeina 10)
u ®3 PO «O crenuansHOM oreHke Tpyaa» oT 28.12.2013Ne 426-D3 (pen.
or 13.07.2015), a Takke MOm3aKOHHbIMH akTamMu. CrenuanbHasl OIICHKA
Tpy/Aa 3aMEHUIIA ATTECTAIUIO pa0OYHX MECT.

Heo0xomumMocTh CO3MaHUsI MHCTUTYTA CIICIUAILHOW OICHKH Tpyaa
CBs3aHA C TIPOBEJCHHEM IMOJUTUKH, CTHUMYIUPYIOUICH paboromaTencii k
MTOBEIINICHUIO YPOBHS MPOU3BOIUTEILHOCTH TPY/Ia, CHUKCHUIO YPOBHSI TIPO-
M3BOJICTBEHHOT'O TpaBMaTH3Ma M HECYACTHBIX CIy4aeB Ha MPOU3BOJICTBE, a
TaKKe ¢ COOJI0ZICHUEM TpeOOBaHUI TPYIOBOTO 3aKOHOIATEIILCTRA.

CrieranpHasi OlleHKa YCIOBHI TPY/Aa MO3BOJISET BO3JaraTh Ha pado-
TOMATENS ONPEAeIEHHBIC 00SI3aHHOCTH IO TIPEOCTABIICHUIO ONPEICTIEHHBIX
JIBTOT, YCIOBUHN W MPUBWICTHIA paOOTHHUKY, OCYIICCTBIISIFOIIEMY CBOIO TPY-
JTIOBYIO JICATEIIEHOCTh B YCIIOBHSIX, OTKJIOHSFOIITUXCSL OT HOPM.

OCHOBHBIC TPOOJIEMBI TMPUMEHEHHUS CICIIHATBHON OIEHKU YCIOBUH
TpyAa 3aKIIOYAIOTCS B TAKUX acleKTaX Kak: IPOTHBOPEYUE HEKOTOPBIX
HOPMATHBHBIX TPABOBBIX aKTOB B O0JIACTH CIIEIUAILHON OIICHKU YCIOBUU
Tpy/Aa; HEMOJHOTa 3aKOHOAATENILCTBA O TPYJIE, KOTOPOEe, K pUMeEpy, HE B
MOJIHOW Mepe PacKpBIBAET COAEp)KAHUE TAKUX MOHATUN KaK «HHIAUBHUILY-
aJbHAs M KOJUICKTUBHAs 3ammra paboTHHKOBY». [IpobneMsr B cdepe 3ako-
HOJIATEIHCTBA TAKXKE CBSA3AaHBI C TOJKOBAHUEM TEPMUHOJIOTHU U KPUTCPUECB
pa3rpaHUYCHUs ONPEACIEHHBIX KATETOPHHA, K TMPHUMEPY, KIaCCHU(PUKAIU
ycnoBuid Tpyna. Kpome Toro, mpoBeicHHE OIICHKH YCIOBUE Tpyna TpeOyer
OOJIBITION 3aTPAaTHOCTH.
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JlanHbIe TTPOOJIEMBI MOTYT MPUBECTH K 3JI0YHNOTPEOJIEHUSIM CO CTO-
pOHBI paboTozaTesneld, CHIKEHHIO YPOBHS INPAaBOBOM 3aIIMIEHHOCTH pa-
OOTHUKOB U JIMIINUTH UX OINPEACIEHHBIX KOMIIEHCAIIUH U JITOT.

A. A. MAPOBA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

POJIb MEXKJIYHAPOJTHOMN OPT AHU3AIIUU TPYJA .
B PEI'YJIMPOBAHUHN COLTUAJIBHO-TPY 1IOBBIX OTHOINEHNHU

Kasxprit IeHb JIF0IU CTAIKUBAIOTCS C poOIeMaMu Ha paboveM Mec-
Te, BO3HUKAIOT TaK Ha3bIBAEMBbIE TPY/IOBbIe KOHQIUKTHL. J[yist yperynuposa-
HUS TAaHHBIX OTHOIICHWH ObLIa co3maHa B 1919 romy MexayHnapomHas op-
ranuzanus tpyna rnpu Jiure Hamuit. Coznanne MOT Gbuto npenorpenerne-
HO Ompe/ieNieHHBIMU (DaKTOpaMU: MIMPOKHH pa3Max PeBOJIOIMOHHON OOpb-
061, 000OCTpEeHNE IPOTHBOPEUNI MEXAY TPYJOM W KaIllUTAIOM, HEpHeMIIe-
MOCTb TSDKEJIBIX YCIIOBHH TPYZa U KU3HU pabOUMX, IOJBEPTaBIINXCS )KECT-
KO 9KCIUTyaTallMy B yIepO UX 30pOBBIO M BO3MOXKHOCTSIM Pa3BUTHUS JINY-
HOCTH. DKOHOMHYECKHE (aKTOpbl TpeOOBaIM MepHI 110 YAYUIIEHHUIO MOJI0-
HKEHUS TPYISAIIIXCSL.

MOT orimuaercst OT APYrUX OpraHU3alMi CBOMMHU NPUHIWIAMU U
3aJauyaMu, KOTOpbIE BCELENIO HANpaBIICHbl HA JIOCTH)KEHHE YPEryJlnpOBaH-
HOCTH NPABOOTHOIIEHHUH B TPYIOBOH cdepe. B MexxayHaponHyo opraHusa-
U0 Tpyzaa BxoasaT Oonee 150 crpaH-y4acTHHI, KOTOpbIe MPUHUMAIOT OC-
HOBOIIOJIAralolie HOPMATHUBHBIE aKThl MeXIyHapOJIHOH OpraHu3aluu
TpyZla — KOHBEHIIMHU M PEKOMEHJAUN — C Pa3sHbIX CTOPOH YIYYIIAIOIINX
TIOJIO’KEHHE PabOTHUKOB B chepe TPYHAOBBIX MPABOOTHOIIEHHH.

Uro xacaercs Poccuiickoit ®@enepanun, To Hallla CTpaHa TaKXKe SIB-
nsiercst wieHoM MOT eme ¢ 1934 rona. Poccus patudupoBana MHOXKe-
CTBO KOHBEHIIMH, K YHCITy KOTOPBIX OTHOCATCS KOHBEHIMS O JOCTOHHOM
TpyZe JOMAIIHUX paOOTHUKOB, KOHBEHIMS 00 OIIauMBaeMBbIX OTITYCKax M
MHorue apyrue. KonBeHiuu u pexomenaanuu, npuatele MOT umeror
Ba)KHOE 3HaueHHe [uId 3akoHogarenscTBa PD. Tak, Hanpumep, 27 mas 2014
rona P® npunsina Genepanbuolii 3akoH Nel34-D3 «O paruduxanun Kon-
BeHIUH 00 oruraunBaeMbIxX yaeOHbIx otmyckax (Konsenmus Nel40)». Henb-
351 HE YINOMSHYTH O HeJaBHO mpuHiITOM PenepasbHOM 3aKOHE OT
02.03.2016 roma Ne 36-®3 «O parudukamuu KounseHnuu o pabore Ha yc-
JIOBUSIX HenosHoro paboyero Bpemenu (Kousenmust Ne 175)».

Takum o0pazoM, MOXXHO cZ€NaTh BBIBOJ, YTO MexIyHapoIHas op-
raHu3alys Tpyda ObUIa CO3JlaHa MPaBUTENBCTBAMU B LESAX MEXKIYHApO.I-
HOT'O COTPYJHUYECTBA B Jiejie 00ECTIEUSHUs! JIIUTEIHHOTO COIMAIBEHOTO MHU-
pa BO BCEM MHUpE M YCTPaHEHHsI COLMAIBLHON HECIIPaBEATIMBOCTH TIOCPEICT-
BOM YITy4IICHHs YCIOBHU Tpy/a.

39



Cekuus
«'OCYJJAPCTBEHHO-IIPABOBBIE IIPOB/IEMbI
COBPEMEHHOCTH: HAYYHO-TEOPETHYECKOE
OCMBICJIEHUE H IIPAKTHKA PA3PEIIIEHUA
(B3I'JIA] MOJIOAbIX YYEHBIX)»

E. E. BOJIKOBA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

COBJIOJAEHUE MPUHIUIIA TEHAEPHOI'O PABEHCTBA
IIPU COCTABJIEHAU MAPTUMHBIX CHUCKOB HA BBIBOPAX

I'ennepHoe paBHOmpaBue, 3akperieHHoe B Konsennuun OOH o mo-
JIMTUYECKHUX MpaBax >KeHIMH 1953 T. M KOHKpPETU3UPOBAHHOE B HAIMO-
HaJIbHOM 3aKOHOJIaTENIbCTBE, B YAaCTHOCTH, B cTtaThe 19 Koncturyuuum Poc-
CHUH, HE CTaJO CIIe PealbHONW OCHOBOW OOIIECTBEHHOTO W TOCYJIapCTBEHHO-
ro yctpoiictBa. B Poccun coxpaHsieTcsi JOBOJIBHO HU3KOE IMPEICTABUTENb-
CTBO JKEHIIVH Ha BCEX YPOBHSAX OpPTaHU3AlMU FOCYIapCTBEHHON BIACTH.

[TonuTrnyeckue mapTuu MO-pazHOMY MOJIXOIAT K peallu3ald KOH-
CTUTYIIMOHHBIX ITOJIOKEHUA O PABHBIX MPaBaX U PAaBHBIX BO3MOXKHOCTSIX
MYXKYMH U KCHIIUH, YTO OTPAXKaeTCs B MPOTPaMMHBIX JJOKYMEHTaX W MPaK-
THKE, B YACTHOCTH, B COCTaBJICHUU CITUCKOB KaHAUJATOB B JemyTaThl. Tak,
KOJIMYECTBO MKEHIIMH, BBIBUHYTHIX KaHIUIATAMH B JCMyTaThl [ 'ocymapcr-
BeHHOU J[yMBI ITO0 OTHONICHHUIO K O0IEMY KOJIWICCTBY KaHIUIATOB, BBIIBU-
racMbIX MAPTUEH, SIBISETCSA KpaiiHe He3HaunTenbHbIM. Ha BEIOOpax B [ocy-
napcrBeHHyto J{lymy V co3biBa B CHHMCKax KaHIWAATOB B JAEMYTAaThl OT
KIIP® w3 514 xanmumatoB 89 xennmH (13,3 %), ot JIAIP u3 356 — 48
xennH (13,4 %), or CripaBemuBoii Poccuu 109 xeHIHH, B TO BpeMsl Kak
Bcero 553 kanmunata (19,47 %), or Enunoit Poccuu u3 600 kaHIMmaToB —
98 xenmwH (16,3 %). JlaHHbIH (hakT BeIeT K HEMOMPEICTABICHHOCTH KCH-
IIVH B TAaKOW KJIFOUEBOW O0JIACTH, KaK YJ9aCTHE B MPUHATUU MMOTUTHICCKUX
pemenuii. SIxoBnea M. K. B pabore «JKeHIuHa B MOMUTHKE: T€HAEPHOE
HEpaBEHCTBO» yKa3biBaeT, 4To B 1993 r. B I'ocymapctBennyo Jymy I-ro
CO3bIBa KEHIIMH 0610 M30pano 13,6 %, - 69 denosek, B J{yme II-ro co3piBa
ux 46 (9,6 %). B I'J1 C® IlI-ro co3siBa ObLIO U30paHO BCero 34 sKEHIUHBI,
w 7,6 %. B JIlyme IV-ro cossiBa pabdorano 44 sxenmunst (10 %). B xome
n3bupatenpHOi kammanwu 2007 T. 63 skeHImuUHBI nponutd B ['ocynapcTBeH-
unyto Jlymy (14 %). ITo uroram BeIOOpOB 2011 r. KapTHHA MOYTH HE H3Me-
Huwiace: B Jlyme VI-ro co3siBa — 13,5 % sxenmun (61 u3 450).
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Takum 00pa3oM, HEpPaBEHCTBO MPECTABICHHOCTH BO BIIACTA MYXK-
YUH W JKCHIIMH OCTa€Tcs OMHOW U3 HauOoJiee XapaKTePHBIX YEPT MOJIUTH-
YeCKOl KU3HU cOBpeMeHHOUM Poccuu. BMmecte ¢ TeM, KOMMYECTBO BHIOpaH-
HBIX JKEHIIMH, B MPOLUEHTHOM COOTHOIIEHWU OT BKJIFOUEHHBIX B CIHCKH,
MIPUMEPHO paBHSAETCS YHMCIY BHIOPaHHBIX MYX4uH (Ha BbIOOpax B 'l CD
2007 r. 18,3 % u 23 % COOTBETCTBEHHO). DTO TOBOPUT O TOM, YTO OOIIECT-
BO TOTOBO BHJIETH KCHIIMHY B BHIOOPHBIX OpraHaX BJIACTH U JOBEPSET FM.
I'maBHOE — 1aTh BO3MOXHOCTh 32 HUX FOJIOCOBATh.

A. O. IOJITAYEB
WBaHoBCcKUil rocy1apCTBEHHBIN YHUBEPCUTET

K BOITPOCY O IOHATHUU U CYIIHOCTHU
AIMUHUCTPATUBHOI'O HA/I30OPA B 'OCYJAPCTBEHHOM
YIIPABJIEHNU

WHCTUTYT agMHHUCTPATHBHOIO HaA30pa MOJIYYMJI TEOpETHUECKOe
pasBuTHE BO BTOpOi mojioBuHe XX Beka. JIaHHBIM TEpMUHOM 00O3HAYAIH
KaK NPaBOOXPAHUTEIBHYIO JAESITEeIbHOCTh FOCYJapCTBEHHBIX OPraHOB, TaK U
CHELUAIM3UPOBaHHYIO0 NEATEIbHOCTh TOCYNapCTBEHHBIX WHcrekimid (Pas-
apenoB @. C., HozapaueB A. @.) B Hacrosiee BpeMs aIMAHUCTPATUBHBIN
Ha/30p TIPENCTaBiIsIeT cO00H KOHTPOJIbHO-HAJ30PHYIO NESTEIBHOCTh Opra-
HOB UCITOJTHUTENbHON BiacTi. OH HHTErpUpyeT B ceOe 3JIeMEHTHI KOHTPOJIS
U HaA30pa, YTO MO3BOJIAET IPEOJOIEeBATh HETaTUBHBIE U YCUJIMBAThH MO3H-
THUBHBIE BO3MOXHOCTH, NMPHUCYIUE KOHTPOIIO U HAA30py MO OTAEIBHOCTH.
AJZIMAHHUCTpATHUBHBIM HAJ30p MO3BOJISIET 00ECIeYnBaTh CBOOOIBI TPpaXIaH,
IpEeNpUsITHHA, OpraHU3alui, Orpa)/1aTh UX OT YPE3MEPHOI rocyaapCTBEH-
HOM ONEKH IyTeM OrpPaHWYEHHs KOHTPOJBbHBIX IOJIHOMOYHMH CYOBEKTOB
BJIACTH NPaBOBBIMH akTamu (Hampumep, @3 Ne 294 or 26.12.2008 r.), npe-
JIOTBpaIasi HEOOOCHOBAaHHOE BMEUIATENILCTBO CyOBEKTOB KOHTPOJISI B OIle-
PaTHBHO-XO3SHCTBEHHYIO AEATEIHHOCTh IMOJKOHTPOJIBHBIX CyObEKTOB.

AZIMAHHCTpATHUBHBIA Han30p 00JafaeT CYIIHOCTHBIMHU MTPU3HAKAMH,
TIO3BOJISIIOIIMMH  OTTPaHUYUTh JaHHBIH NPaBOBOW WHCTHUTYT OT CMEXHBIX
SIBIICHUMA: HaJIMUUE METOJAOB, CBA3AHHBIX C IMOCIEIYIOIUM CHCTEMaTHye-
CKUM HaOJIO/ICHHEM 3a TPaBOMEPHOCTHIO MTOBEACHUSI TOIHAA30PHBIX Cy0b-
€KTOB; CIIEIIMAIbHBI Ha0Op B3aWMOCBSI3aHHBIX IIEJIEH; BO3MOXHOCTH BMe-
IIaTeNbCTBA WIM BIHSHUS Ha XO34HCTBEHHYIO ESTEbHOCTh MOJHAI30PHO-
ro cyObeKTa; criocoOCTBOBaHME MPOBEICHUIO B JKU3Hb aJMHHHCTPATHBHO-
IIPABOBBIX HOPM; HAJIMYME aJMUHHCTPATUBHO-HAA30PHBIX HPOLEAYp, CO-
JIep>KaIIuXcsl B 3aKOHOJATENbCTBE; HaJW4YMe OOJBIIOrO KOJWYECTBA CIie-
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LUAIN3UPOBAHHBIX OPraHOB HCIOIHUTENBHON BIACTH, OCYIIECTBIISIOLIMX
aIMUHUCTPATUBHBIA HaA30p.

Takum o00pa3om, Ha OCHOBE NPHU3HAKOB MOXKHO C(HOPMYIHUpPOBATH
TIOHSITHE aJMUHUCTPATUBHOIO HAJ30pa Kak 0co00i (hopMBI OCYIIECTBICHNUS
HCTIONHUTENBbHON BIACTH, CBA3aHHOM C peanu3alyell yCTaHOBJIEHHBIX IoCy-
JIApCTBEHHO-YNPABJIEHYECKUX (YHKIUA 1O OOECHEeYeHHIO0 3aKOHHOCTH,
KOHCTHTYLIMOHHBIX TIpaB U CBOOOJ, OE30MaCHOCTH B JIEATEILHOCTH OpTraHHU-
3allMOHHO HEMOJUYUHEHHBIX TI'OCYJapCTBEHHBIX OPraHOB U JOJIKHOCTHBIX
T, OOIIECTBEHHBIX OpraHM3alMi, JAPYIUX IOPUIUYECKHUX JIMI, a TaK¥Ke
rpax/aH.

E. A. 3BBEPEBA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

MUT'PAIIMUOHHAS TIOJIMTUKA: IOHATUE U CYIITHOCTD

MurpauuoHHas MOJIUTHKA — 3TO LEJICHAINPaBIeHHAs JESTEIbHOCTh
MOJIMTUYECKUX UHCTUTYTOB, HAIPaBJICHHAs HA YIOPAIOUYEHUE U PETYIUPO-
BaHHE MUTPAIIMOHHBIX MPOIECCOB HA TEPPUTOPUH rOCYJapCTBa.

MurpalmoHHasl TOJIUTHKA SIBJISIETCA YaCTbO HANpPaBJIEHUI BHEIIHE-
MOJIMTUYECKOMH, SKOHOMHYECKOH, JieMorpadUIecKO, COLMAJIbHO-
HMHTErpaloOHHON, COIMabHO-KYJIbTYPHOM, MPABOBOM U MHOU JESTENbHO-
CTHU TOCYJIapCTBAa.

Murpanust HaceleHus - TI00ajIbHOE SIBIICHHE, KOTOPOE B 3HAYU-
TENBHOW Mepe 3aTparuBacT Bce 0€3 MCKIIFOUCHUS CTPAHBI, OKa3bIBas CEPh-
€3HO€ BO3JICHCTBUE Ha pa3Hble CTOPOHBI UX JKU3HU. B COBpeMeHHBIX ycio-
BHSIX IIO0ATH3AIMU TICPEIBIKCHUS TPaX/IaH HAYMHAIOT BBICTYIIATh B Kade-
CTBE HEOTHEMJIEMOW COCTABJISIONICH MONUTHYECKUX IMPOIECCOB O0BETUHE-
HUSl HAaceJIeHUs 3eMHOro mapa. J[aHHble nepeBUKEHUs] 0OU€Hb HHTEHCUBHBI
KaK BHYTPH Ka)KJIOT'0 roCcyJapcTBa, Tak W 3a ero npeaenamu. Crenyer oT-
METHUTh, YTO MEepBOOUYEpEIHAs 1[e]Ib TOCYIaPCTBEHHOW MUTPAMOHHON MO-
JINTUKY - 3TO PETYIUPOBAHUE MUTPAIIMOHHBIX MMOTOKOB, MIPEOJ0OJICHUE Hera-
THUBHBIX TOCIIEJACTBUI CTUXUIHO Pa3BUBAIONIMXCS MPOLIECCOB MUTpAIUH,
CO3JIaHUE YCIIOBHU JJIsi OECIPENATCTBEHHON pealn3alii IpaB MUTPAHTOB,
a Taxke 00eCIeYeHre TYMaHHOTO OTHOIIICHUS K JIUIAM, UIIYIIAM YOKHIIA
Ha TeppUTOpHHU TrocyaapcTia. [t odecreueHns CONMUaNbHON CTaOMITBHOCTH
B OOIIECTBE W TPEIOTBPAIICHUS CTHXWWHOTO PA3BUTUS MUTPAIIMOHHBIX
MIPOLIECCOB MIPUHUMAIOTCS MEPHI IO YIOPSIIOUEHUIO U PETYITUPOBAHUIO MU-
TPalMOHHBIX MOTOKOB, BBEJCHUIO CHUCTEMbI UMMHIPAIIMOHHOTO KOHTPOJIS,
MIPECEUYCHUI0 HE3aKOHHBIX JCHCTBHUIA B 3TOH chepe, OpraHu3aiuu MeIuKo-
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SMUAEMUOJIOTNYCCKOI0 KOHTPOJIA COCTOSAHUA 310POBbLA JIMI, BBbE3KAOMINX
B CTpaHy, U UHbIC I[eﬁCTBPIH.

COBpeMeHHHe MUTI'PAJUOHHBIC TPOUECChI CTAHOBATCH yl"pO3OI>i Ha-
HHOHaJ'IBHOfI HUACHTUYHOCTH, TOCyJapCTBaM HeO6XOZ[I/IMO O6’BGI[I/IHHTI> ycu-
Jing U pelIaTb BO3HUKAIOIIUE HpO6J’IeMI>I MyTeM COBEPULICHCTBOBAHUA U pa3-
pa6OTKI/I HOBBIX COBMCCTHBIX MEXaHU3MOB YCOBCPIICHCTBOBAHUS MUT'DALIA-
OHHOM ITOJIMTUKH. PeaJ'II/I3aHI/IH FOcyZ[apCTBeHHOfI MHFpaHHOHHOﬁ TIOJIUTUKH
Tpe6yeT peUICHN HOBBIX 3aJa4, CBA3aHHBIX C CYHIECTBCHHLIM PACHIMPCHU-
€M cq)epm peryjanpoBanus MUTI'PAllMOHHBIX ITOTOKOB, TAKHWX, KaK BHCHIHAA
TpyaoBass MUTpalys, OpraHu3alnusd UMMHUTIPAIUOHHOI'O KOHTPOJIA U IMpEeCe-
YeHHE HEe3aKOHHOM MUIrpanuu.

K. 1. 30JIOTAPEBA
WBaHOBCKUi TOCy1apCTBEHHBIA YHUBEPCUTET

KOHCTUTYHUOHHO-ITPABOBOE ITIOHATUE TEPMUHOB
«MATEPUHCTBO» U «OTHOBCTBO»

B cootBerctBun ¢ u.l c1.38 Koncturynus PP martepuHCTBO U
JIETCTBO, CEMbsl HAaxXOMASATCS MO 3alIMTOH rocyiaapcrBa. MaTepuHCTBO —
KaTeropusi, ONpeAeNsonas CKIIOYUTENBHYI0 NPUHAJIEKHOCTh YelloBeKa
K JKEHCKOMY mony. MHBIMH CJlOBaMH «MaTEpHHCTBO» - 3TO CBOWCTBO
TOJBKO >KeHITHHBL. OHO paccMaTpUBAeTCs Kak pealln30BaHHasl CIIOCOOHOCTh
KEHIIUHBI K POXKACHHUIO, BCKAPMIJIMBAHUIO M BOCIIUTAHUIO JIETEH.

TpaguOHHO MAaTEPUHCTBO IOHMMAaeTcss B JIBYX  AacleKTax:
1) cocrossHMEe  JKEHIIMHBI-MAaTepu,  IPEUMYIIECTBEHHO B  TEPHOJ
OEepeMEHHOCTH M MJIaJIeHYeCKuX JieT peOeHKa; 2) CBOHCTBEHHOE MaTepH
CO3HaHME POJCTBEHHOHW CBSI3W €€ C JAETbMHU (UyBCTBO MaTepHHCTBa). B
CBSI3U C ATUM MaTEPUHCTBO MOJKHO paccMaTpuBaTh KakK LIEHHOCTh, KOTOpast
MIPUHAUISKUT TOJIBKO KEHIIUHE.

IMo orHomenuto k MyxkunHe Koncrutymus P® (4.2 cr.7) u
OTpaciieBble TPaBOBBIE aKTHl ONEPUPYIOT MHBIM TEPMHHOM — OTIIOBCTBO.
[IpoGiema oOTHOBCTBA SBJISIETCS OOBEKTUBHO CIOXKHOW M BBI3BIBACT
OoJIbIIOE KOJTMYECTBO CYJEOHBIX CIOPOB M KOJUTM3MH, HE B IOCIIETHIONO
oyepens OOYCIIOBJICHHBIX OTCYTCTBHEM 3aKOHOJATENHHO 3aKPEIUIEHHOTO
MOHATHSL OTIOBCTBA. BMmecre ¢ TeM, 3Ta mpoOiemMa HEOTHOKPATHO
o0cyxanachk, B TOM YHUCIE Mpeiaraauchk npoektel @3 «O0 OTIOBCTBE»
(http://www.yur.ru/laws/9.htm). IIpeacraBnsiercs, 4TO OHM 3aCITy’)KHBAIOT
BHUMaHWUsI, MIPEXKJE BCErO0 TEM, YTO B HUX COJEPIKATCs ONpEAENeHHs psna
KaTeropui, Ba)KHBIX JUII NOHMMAaHMs OTIOBCTBA: Ouoso2uUyecKuti omey —
3TO MYXYHHA, KOTOPBIH CBs3aH ¢ peOeHKOM (u3MOoIOruel poXKAeHHUS.
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[Mpuuem 1t OGHONOrMYECKOrO OTIIOBCTBA BOBCE HE 00SA3aTENBHO HMETh C
MaTepbio peOeHKa CeKCyallbHBIe OTHOIICHUS, HOMUHALbHYIN Omey — HeKUi
HOMHHAJIBHBIN MY)KUMHA, 3a[TUCAHHBINA B IOKYMEHT peOEHKa B KAYeCTBE €ro
otIa, GaMHUIHIO U OTYECTBO KOTOPOro oH mprobperaet. Cama 1o cede 3Ta
3aMUCh HE CO37ae€T HUKAKUX IPABOBBIX OTHOIIECHWN pe0EHKA C KaKUM —
nu00 peaybHbIM  (PU3UYECKUM JIMIOM; 3AKOHHbIL Omey — MYXKUHHa,
00/1aaf0IIMil YCTAHOBJIEHHBIMHM 3aKOHOM TpaBaMU U OOS3aHHOCTAMH TI0
OTHOIIICHHIO K PEOCHKY.

Takum 00pa3oM, OTIIOBCTBO MOXET MOHUMATHCS B JIBYX 3HAYCHUSIX:
B yY3KOM — KaK (haKT MPOUCX 0K IEHHS peOEHKA OT KOHKPETHOTO MY)KUHHBI; U
B [IMPOKOM — KaK CHCTEMBI IIPaB U O0SI3aHHOCTEU MY)KUHHBI, BHITEKAIOIIUX
U3 KPOBHOTO WJTH IOPHUIMIECKOTO POJACTBA.

B. B. KUPITIMYHUK
WBaHoBCcKUil rocy1apCTBEHHBIA YHUBEPCUTET

IPEHATAJIBHBIN PEGEHOK: ITPOBJIEMBbI 3AIIIATHI
ETO ITPABA HA KU3Hb U OXPAHY 3/10POBbS

B coorserctBuu co cr.17 KoHcturynun P® ocHOBHEIE mpaBa U
cBOOO/IBI YeIOBeKa MPUHAISKAT KaXI0MY OT poxaeHus. OIHaKO KU3Hb,
KaK (M3MOJOTNYECKHH MPOIecC HAYMHAETCS A0 POXKIAECHUSI, IMEHHO IT03TO-
My OCOOEHHO Ba)KHO YperyJHpoBaTh IIpaBa IPEHATAIEHOTO peOeHKa.

®enepanbubiii 3akoH ot 21.11.2011 Ne 323-®3 "O06 ocHoBax oxpa-
HBI 3/I0pOBbs TpakaaH B PO" 3akperuisier mpaBo Ha NCKYCCTBEHHOE IPEPHI-
BaHHe OEPEMEHHOCTH, €r0 OCHOBaHUS 1 CpokH. OHAKO OH HE peryIaMeHTH-
pyer ucnonb3oBaHue abOpPTHBHIX MaTepuanoB. OHM HUCMOIB3YIOTCS B KOCMe-
TOJIOTMYECKUX EJISIX, HECMOTPSI Ha TO, YTO Pe30Itonus 0 HEeKOMMEepYecKoM
WCIIONIb30BAaHUN PENPOJYKTUBHOTO MaTepHaia 4ejoBeka M 3asBieHHEe 00
WCCIIEIOBAaHUN SMOPHOHAJBHBIX CTBOJOBBIX KJIETOK IPU3BIBAIOT K CO37a-
HHUIO MEXaHNW3MOB, MCKIIOYAIONIMX BO3MOXKHOCTH OOOTAIIEHHS JIWII, 3aHs-
THIX B ITOJYYEHHWH, XPaHEHUH, IOATOTOBKE M JJOCTaBKE 3apOJBIIIEBON TKa-
HH.

ITpuxa3z Munsnapasa 30.08.2012 Ne 107H «O mopsiake HCHOIB30Ba-
HUSI BCTIOMOTATEIbHBIX PETIPOXYKTUBHBIX TEXHOJIOIHH, TPOTHBOMOKA3aHUIX
W OTPpaHMYEHUSX K UX MPUMEHEHHIO» 3aKpeIuisieT YTo, IS MCIOIb30BaHUs
SMOPHOHOB HYXXHO COTJIacMe MY)KYHMHBI 1 KeHIIMHBL. OTHAKO HET mopsiiKa
JIEHCTBUH B Cllydae OTKa3a OMHOTO M3 MAapTHEPOB, MOATOMY 3MOPHOHBI
yHHuToXxarrcs. Kpome Toro, B ciydae MHOTOIUIONHOH OEpEeMEHHOCTH
MOXHO IIPOBECTH PENYKIIUIO SMOPHOHOB, YTO HapyIIaeT MMpaBo 3MOPHOHOB
Ha JKU3Hb.
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B cBsi31 ¢ BbIlIECKa3aHHBIM IIpeIararo: 1) 3aKOHOJATEeIbHO 3aKpe-
IIUTH 00513aHHOCTh YBa)KUTEIBHOT'O OTHOLIEHUS K YeJIOBEYECKOMY dMOpHo-
HY ¥ IUIOQY BCEX CYyOBEKTOB IPEHATAJIBHBIX MPABOOTHOUICHWIA; 2) 3alu-
TUTH SMOPHOHA OT CEJNEKLIH ITOCPEICTBOM BHECEHUSI M3MEHEHUH U JIOTOI-
HeHuii B @3 «O0 ocHOBax OXpaHbBI 3/I0POBBSI TPaKAaH»; 3) YCTAHOBHUTH
3aIpeT MCIIONIb30BaHMsI a0OPTHBIX MAaTEPUAIOB B KOMMEPUYECKHX LENSX; 5)
TIOCKOJIbKY TIOBE/IEHHE OEPEMEHHBIX B IPOLIECCE BhIHAIIMBAHUS peOeHKa HE
peryaupyercsi, B CBA3M, C YeM MOXKET BO3HUKHYTh Yrpo3a €ro KU3HHU U
3/10pOBBIO, MPEATIarao, UCHONb3ysd MEXAYHAPOAHBIN OMNBIT, B YaCTHOCTU
CIA, 3a¢puxcupoBath 0053aHHOCTB KEHIIMH HE YIIOTPEONISTh ajIKOroib U
(WIM) HAPKOTHUYECKHE BEIECTBA BO BpeMsl OEpEMEHHOCTH.

A. A. MEPKVYJIEHKO
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

KOPPYIIIIUA B P®: IOHATUE, BU/IbI, ®OPMbI, IPUYNHBI
N NMOCJIIEACTBUSA

Cornacao ordery Transparency International Poccust Ha 2015 r. 3a-
HUMaeT B PEUTHHIe CTpaH M0 UHAEKCY BoclpuaTus koppymuuu 119 mecro.
ITo cnoBam odurmansHOro npeacrasutens Cienacrsennoro Komurera PO B
2014 rony ymep0, NpUYMHIAEMBIH KOPPYHNIMOHHBIMH TPECTYIUIEHUSIMH CO-
cTaBWI OKOJIO 15 Mupy pyOsed. Bee 3T0 TOBOPUT 00 aKTyadbHOCTH M BaXK-
HOCTH TIpOOJIEMBI KOPPYIILIMK B COBpeMeHHOH Poccui.

3aKkoHOJATENLHOE ONpe/IeNIeHne KOPPYIIMU OTpaxkeHo B 4.1 cr.1 d3
«O nporuBoneiictBuM Koppynuum». OIHAKO OHO IMOJBEpPraercs KpUTHKE.
3aKoHOIATENb CBEJl IOHATHE «KOPPYIIHS» K MPOCTOMY IEPEUUCICHUIO
MOCATATENbCTB, COCTABISAIOIINX CYTh NODKHOCTHOM mpectynHocTu. Ilepe-
YeHb JTUX IIOCATATENLCTB IIPEACTABISETCS HEMOJIHBIM, OTpaHHMYCHHBIM
MIPECTYIUIEHUSIMU U HE 3aTparvuBarollM HHBIE KOPPYIIHOHHEIE IpPaBOHA-
pymenus. Kpome Toro He yHOMSIHYTHI HE TOJBKO HEKOTOpBIE NMpaBOHApy-
LIEHHs, HO M HEKOTOpble NpecTyIUIeHHs. 3aKOHOJATeNb IPUJIEP)KUBACTCS
TIO3UIIMH, YTO LETbI0 KOPPYNIIMOHHBIX JEHCTBUH SIBIISETCS TOJMyYEHUE BBI-
TO/bl B BHJIE MaTEPHAIBHBIX OJlar, XOTs Ha CaMOM JIeJe 3TOH LENbI0 MOXKET
OBITH W TIONTyYeHUE HeMaTepualbHBIX OJar. B 3akoHe HeueTKo BBIpa)KeHO,
YTO MOJ| KOpPYIIMEH MOHUMAIOTCS COBEpLICHHE JaHHBIX ACSHUH Kak Ha
MTyOJIMYHOM, TaK U Ha KOMMEPUYECKOH CTyx)0e.

VYueHble JaroT MHOXKECTBO KJIACCU(HMKALUKA KOPPYIIMH 110 pa3iny-
HBIM KputepusM. OIHOH 13 Ba)KHEHIIMX, HA Hall B3IVIAM, SBJSIETCS Kiac-
cuduKkanys KOppYIUMH Ha IyONM4HyI0 (COBEpIIEHHE KOPPYMIIHOHHBIX
JIEWCTBHUHN B Mpe/ieNiaXx KOMIIETEHIMH TOCYIapCTBEHHOTO (MIIH MyHUIIUIAIb-
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HOI'0) OpraHa) W YacTHYIO (XapaKTepU3yeTCs KOHIICHTpPAI[UCH 3HAYUTEIb-
HBIX PECYPCOB B PyKax OTJEIBHBIX OpTraHU3aIHi).

Koppyniws Takke MOXET NPUHUMATh pa3iIUYHbIC (OPMBI: B3STOY-
HUYECTBO, KIUCHTAIHM3M, JOOOU3M, (PaBOPUTH3M, HEIOTHU3M, HE3aKOHHOE
MIPUCBOCHUE ITYOJMYHBIX CPEJICTB IS YaCTHOT'O MCIIOIB30BAHUS.

He MeHee MHOTOYHCIICHHBI M €€ TPUYHHBI, KOTOPHIC OXBAaTHIBAIOT
MIPAKTHIECKH BCE CEephl YSITOBEUSCKOM KU3HU. [103TOMY MOXKHO TIpEio-
KUTh BBIICIIUTh YETHIPC TPYIIBI NPUYUH KOPPYIIUHU: COIUAIBHO-
9KOHOMHYECKHE, MIPABOBBIC, IIOIMTHYCCKHE, TYXOBHO-HPABCTBCHHBIE.

Takum 00pa3zoM, MOXKHO CKasaTh, YTO ITpo0JieMa KOPPYIILUH UMEET
MHOT'OACTICKTHBIH XapakTep, a MPOTHBOACUCTBUE el TpeOyeT IMpUBJICUCHUE
IEJTIOTO0 KOMIUTEKCA PA3JIUIHBIX CPEIICTB.

H. A. MYJIMHOBA
WBaHoBCcKUil rocy1apCTBEHHBIA YHUBEPCUTET

IOPUJNYECKASA TPUPOJA ITPABA HACJIEJOBAHUA

B Poccuiickoit ®enepalii NpaBO HACIEIOBAHHS TapaHTHPYETCS
Koncturynueit P® (ct. 35), 94To CBHIETENBCTBYET O BAaXKHOCTH JaHHOTO
WHCTUTYTA Ul TOoCyAapcTBa M obmiectBa. [loaTomMy mmpaBo HacjeqOBaHUS
SIBIISIETCS B IIEPBYIO OYEPEb IPAaBOM KOHCTHTYIIMOHHBIM, U B KaUeCTBE Ta-
KOBOT'O €ro MO)KHO paccMaTpHUBaTh B JBYX aclekTax: 1) CyObeKTHBHOM; 2)
00BEKTUBHOM.

KoHCcTHTYIIMOHHOE TTPaBO HACJIeIOBaHUS B CYOBEKTUBHOM CMBICIIE —
9TO TpaBa W O0S3aHHOCTM HACNIEJHWKA M HACJENOAaTelNsi B OTHOIICHHH
HaCJIeICTBEHHOro uMymecrsa. OHO BKJIIOYaeT BO3MOXKHOCTh Hacienojare-
JIl paclopsAUTECS CBOMM HMMYILECTBOM Ha CIydall CMEpPTH, BO3MOXKHOCTb
HaCJIEJHUKOB Ha NPHUHATHE HACIEACTBA. bynydn cyObeKTHBHBIM, OHO TIpe/-
CTaBJIsIET cOOOH MaTepHaJIbHO OOYCIIOBICHHYIO M 00ECIEUeHHYIO Tocyap-
CTBOM U IIPaBOM BO3MOYKHOCTH OIPEAEIEHHOr0 MOBE/IEHHsI CYOBhEeKTa B Iie-
JsX oOJlaZiaHus COIMAIBHBIM OJIarOM — HAcJIEJCTBEHHBIM HMYIIECTBOM, a
TaKKe B LEAX MepeJaddl HAXKUTOTO MPH JKU3HA UMYIIECTBA JPYrUM JIMIaM
— HacnenanukaM. CyObeKTHBHOE ITPaBO HACIEIOBAHHS OJHOBPEMEHHO SIBJISI-
eTcsl 1 HOPMOM OOBEKTMBHOTO ITpaBa, MOCKOJIBKY BHITEKaeT U3 4. 4 cr. 35
Koncturynun P®. KoHcTHTyIMOHHOE NpaBO HACIEIOBaHHUS B OOBEKTHB-
HOM CMBICJIE TIPE/ICTABIISIET COOOH TaKKe HOPMY SIBIISIONIYIOCS HEOTheMIIe-
MOH 4acThl0 MHCTHTYTa OCHOB IPaBOBOrO CTaTyca JIMYHOCTH IO CMBICITY
cratbu 62 Koncturynuu PO®. Koncrutyus PO ycranaBnuBaer u rapanTtu-
pyeT IpaBO HACIEAOBaHUs, TOrJa Kak MOPSIOK U Tpeneibl peanu3aluu
MpaBOMOYMI HacJelHUKAa W Haclenoaareis peryinupyrorcs uyacteio 3 'K
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P®. B 1 cr. 1110 'K P® naercs neranbHOE oIpeieieHUE MOHSATUS Ha-
cnenoBanus. B I'K BeIenstoTcs XapakTepHble YepThl U IPU3HAKU HACIEI0-
BaHMA. JTO IIO3BOJISIET OTTPAaHWYHUTH HACIEIOBAaHHWE OT HMHBIX CIHOCOOOB
NIpUOOpETEHNsT IMYIIIECTBEHHBIX TIpaB U 00sS3aHHOCTEH, a TAK)KE BBHIJEIHUTh
TaKyl0 OCOOCHHOCTH HAcJeJOBaHWs Kak HPOU3BOJHOCTH IPUOOpETEHHs
TIpaB ¥ 00s13aHHOCTEH.

A. P. MYTOBKHHA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

NIEU 'EHAEPHOI'O PABEHCTBA B 3I10XY ITEPBbBIX
BYPKYA3HBIX PEBOJIIOIIMIA U COBPEMEHHOCTD

Crartbst 19 Koncrurynuu Poccuiickoit @enepanun rinacur: «Myxuu-
Ha W JKEHIIMHA MMEIOT PaBHBIE IIpaBa U CBOOOJBI U paBHBIE BO3MOXKHOCTH
ux peanusanun». OTHAKO UAed PaBEeHCTBA MOSBUIACH 33JI0JIT0 10 CO3AAHUSA
Koncturynuu P®. Bniepsrie 06 aTom 3aroBopunu B XVII-XVIII Bekax, Bo
BpeMeHa MEPBBIX OYpPrKya3HBIX PEBOIIOLH.

C Tex mop npeacTaBUTENILHHUIBI )KEHCKOT0 1Mojia JIOOWINCh MHOTOTO,
BKITtOUas momutudeckyro chepy. B XVII — XIX BB. ObuTH CO37aHEI IEPBHIC
KEHCKHE ToNuTHYecKue mnaptuu (Hanpumep, Bo @panmum «OOmecTBo
KEHIIUH — PEBOIIOLMOHHBIX PECITyOIMKaHOKY ), )KEHIIMHBI CTAJId y4acTBO-
BaTh B MECTHBIX BbIOOpax. B Poccuu B mepuon deBpaibckoit OypixyasHon
peBomoru 1917 rofa >kKeHIIUHBI MOTYYWIN W30HpaTeNbHble MpaBa. DTUM
HAallla CTpaHa MoKa3aja CBOK MPOrPECCUBHOCTh B CPABHEHHUHU C 3alaJHBIMU
CTpaHaMHU, I/Ie aKTHBHOE YYacTHe >KEHIIWH B ITOJMTHUYECKON JKU3HH OBLIO
OTCPOYEHO JI0 CIIEMYIOUIEro 3Tama, Hayajlo KOTOpOro ObUIO 03HAMEHOBAHO
npuHiaTHeM KOHBEHIMHM O JMKBUAAIMK BceX (OPM TUCKPUMHUHALMH B OT-
HoUIeHu! >keHIuH 1979 ropa.

locynapcra, nomnucasmme KoHBeHIMIO, 0053aIMCh rapaHTUPOBATH
obecrieueHre MIUPOKOro Kpyra IpaB >KEHIIWH, B TOM YHCIIE€ CBSI3aHHBIX C
BEIOOpaMU, TPaskAAHCTBOM, COOCTBEHHOCTBIO U JIp.

IIpunsaTO cumMTaTh, YTO TpeTU NMepuo Havaica B 90-e rogsl XX Beka
U IpojoJKaeTcss Mo Hacrosiee BpeMs. OH XapaKTepu3yeTcsi He TOJIBKO
TEM, YTO 3aKpeIUIeHbl, HO M pEealU3yIOTCs INpaBa, KOTOPHIX JOOUBAIUCH
KEHIIUHBI-CYy(PaKUCTKH, B YACTHOCTH, ITOCPEJCTBOM KBOTHPOBAHUS MECT
Ha BbIOOpax B mapiamenT. OxHako B Poccuiickoit @enepannu takas mepa
He IpuHsTa, XOTs npu pazpadorke B 2005 roxy npoexra ®3 «O BBIOOpax
neryraToB ['ocynapctBeHHON JlyMBD» NpeUIOKEHUs] O KBOTUPOBAHUH 00-
CYXJaJNCh, HO HE MOJYYWIH MOANEPKKH, UTO NMPUBOAUT K HU3KOM mpen-
CTaBJICHHOCTH YKEHIIMH W X MHTEPECOB B BHIOOPHBIX OPTraHax BIACTH BCEX
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ypoBHei. [loaTomMy monararo HEOOXOJAMMBIM PEIIUTh MPOOJIEMY KBOTHUPO-
BaHMs NpU (OPMHUPOBAHUU BHIOOPHBIX OPraHOB BJIACTH ITOCPEACTBOM BHe-
CEeHUS COOTBETCTBYIOIIUX jononHeHui B @3 No67 «O0 0CHOBHBIX I'apaHTH-
SIX M30MpaTeNbHBIX NpaB M IIpaBa Ha ydacTHe B pedepeHIyMe I'pakIaH
Poccuiickoit ®eneparymy.

E. B. [TAYHMHA, E. A. CKBOPIIOBA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

COCTOSIHUE OKPYJKAIOIIE CPEJBI
B UBAHOBCKOI OBJIACTH

OpHa u3 HauOoJiee BAXKHBIX 3a/1ay, CTOSIIUX IEPE] COBPEMEHHBIM
O0IIECTBOM — TOEPKAHUE 3]JOPOBOTO COCTOSHHS OKPYKAIOIICH CpeIbl,
COXpaHCHHE MPUPOTHBIX OOTaTCTB I OyAymmX mokoneHui. C pa3BUTHEM
MIPOMBITNIICHHOCTH, POCTOM TOPOJIOB YBEIUUMUBAIOTCS OOBEMBI OTXOJOB, a
YCIIOKHEHHE XUMHUYECKOTO COCTaBa HUCIOIb3YEMBIX MAaTEPUAJIOB MOBBILIAET
PHUCK UX HETATUBHOT'O BO3JICHCTBUS HA IPUPOHBIE PECYPCHI.

Hawubonee ocrpas 3xonorndeckas npodiema MBaHOBCKOH oOnmacTu —
3arpsi3HEHUE JIECOB M BOJHBIX OOBEKTOB OTXOAaMu morpebneHus. [Tpuam-
HaMU CIIOKUBIIEHCS CUTyallu SIBJISIFOTCS: HEHaJJIexkallee WIW KpUThde-
CKOE COCTOSTHHE OOBEKTOB Pa3MEIICHUS W MepepaboTKH OTXOJOB, UCTEUEC-
HUE CPOKOB DKCIUTyaTallil TaKUX OOBEKTOB, HECOOIIOIACHHUE SKOJIOTHYEC-
CKUX ¥ CaHWTapHBIX TPEOOBAHUMN MPHU 3aXOPOHEHUH OTXOJIOB, OTCYTCTBUE
OTJIAXKEHHOIM CHCTeMBbI cOOpa M TPAHCIOPTHPOBKH OTXOMOB K MECTaM HX
pa3MeIIeHus, a TAKKE HECOOTIOICHIE PEXKUMa CAHUTAPHON OXpaHHOM 30HBI
BOJIOEMOB.

VaydiieHue 3KONOTHUECKOW CHTyallMd U 00eCleYeHHue OXpaHbl OK-
pyxaromeii cpeapl MIBaHOBCKOM 00acTH TpeOyeT KOMILICKCHOTO IMOIX0Aa.
Pemenne yka3zaHHBIX 3a7lad HYXKJA€TCSl B aKTUBHOM YUYaCTUU HE TOJBKO
IPaXKJaH U YaCTHBIX KOMIIAHUM, HO U OPTaHOB MECTHOTO CaMOYIIPaBJICHHUS.
Heo0xomumo coBepIIeHCTBOBATE MOXOBI K PEIICHHUIO BOIIPOCA IO YTHIIU-
3aIMy TPOMBINUICHHBIX W OBITOBBIX OTXOMOB. He MayioBakHOe 3HAauYCHUE
AMEET TAaKXKe OpraHHM3alysi U Pa3BUTHE CHCTEMBI DKOJIOTHUECKOro 00pa3o-
BaHUs, BOCIIUTAHUS U (HOPMUPOBAHHUE IKOJOTHUCCKON KYJIbTYPhI HACCICHUS
obnacru.

Kpome Toro, Ham BUAUTCS KOHCTPYKTUBHBIM OOpAIICHUE K OMBITY
pelreHus MOMOOHBIX 3a7ad B APYrux peruonax Poccuiickoit deneparmu, a
Takke psaae EBponelickux cTpas.
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M. C. XOBPMHA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

MPOBJIEMA PASTPAHUYEHUS OCHOBAHU ITPUBJIEYEHU S
K YITOJIOBHOM U AJIMUHUCTPATUBHOM
OTBETCTBEHHOCTHU B OBJIACTU OXPAHBI OKPYKAIOIIEN
CPEJIbI U TIPUPOJIONOJIb30BAHUSI

KoHKypeHIusl yrojgoBHO-TIPaBOBBIX M aJAMUHHUCTPATUBHO-ITPABOBBIX
HOpPM 00 OXpaHe IpUpPOJBI - ABJIEHUE He penkoe. HeoOxoaumocTs pasrpa-
HUYEHUS! TPECTYIUIEHHUsI W MPOCTYNKa BO3ZHHMKAET IpH NpuMeHeHHHn 99%
coJiepaKaIuxcs B YToJI0BHOM Kojekce Poccuiickoit denepaniuy HOpM KO-
JIOTUYECKOT0 XapaKTepa.

OOBEeKTUBHBIE MTPU3HAKH TPECTYIUICHHUSI U MPOCTYIIKA - HapyIIeHHE
OJTHHX U TEX K€ MPABUII: OXpaHBI 0CO00 OXpaHsEMBIX TPUPOIHBIX TEPPUTO-
pHii 1 00BEKTOB, PHIOOJIOBCTBA, OXOTHI, 3aTOTOBKH JPEBECHHBI, Pa3padOTKH
HeJp, cOOIII0ICHUS TTOXKapHOI OE30IMacHOCTH B JIecaX, COXpPaHEHUS YHUCTOTHI
BOJTHOTO U BO3JYIIHOTO 0AaCCEWHOB M JIp., MIOITOMY IIPH PEIICHUH JaHHON
poOJIEeMBl OpraHbl JIO3HAHMS, CIEJCTBUS W CyIbl 3a4acTylo JIOMYCKAaloT
OILINOKH.

Bonbiioe 3Hayenue mnpuoOperaeT BBISBICHHE HAyYHO OOOCHOBaH-
HBIX KPUTEPHEB pa3rpaHUyueHHUs MPECTYITHBIX U HEMPECTYIHBIX BUJOB Ipa-
BOHAPYIIEHUH U chepe SKOJIOTHH.

Bornbiryto BayKHOCT Kak sl KOAU(MUKAIMK YTOJIOBHOTO U aJMHHH-
CTPaTUBHOTO 3aKOHOJATENBCTBA, TaK M JUI KBANM(HUKALUK HAPYLIIEHUS
HMEIOT OTpe/eJICHNE U OLIEHKa 00CTOSATENBCTB, BIUSIONIMX Ha OOIECTBEH-
HYIO ONIACHOCTb JICSTHHSL.

B oCHOBY pa3rpaHuueHHs] HKOJIOTHYECKOTrO MPECTYIUIEHHs W Tpo-
CTYIKa Yalie BCero KIaayTcsl pasMep IIPUYMHEHHOTO Bpesia, a TaKKe MECTo,
Croco0 COBEpILEHHUS MPECTYIICHHUs], B MEHBIIIEM YHCIIE CITy4aeB - MPEeIMET
npecTyIuieHus, (opMa BUHBI U Ipyrue MPU3HAKU COCTaBa.

Takum 00pa3om, B cirydae BOSHUKHOBEHUS TPYAHOCTEH B pasrpaHu-
YEHHH YTOJIOBHO HAaKa3yeMoro JAEsHWsS W aJMUHHCTPATHBHOTO MPOCTYIKa
0co00e BHUMaHHE CIIEIYeT yIeNsITh BBISICHEHHIO BCEX OOCTOSTENBCTB, Xa-
PaKTEepU3YIOLIMX COCTaB KOJIOTMYECKOrO MPAaBOHAPYIIEHHS, MTOCIEACTBUNA
MIPOTUBONPABHOTO JIESHUS, pa3Mepa HAaHECEHHOTO BpeAa M NMPUYMHEHHOTO

yiepoa.
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10. P. LIHYPUHA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

KOHCTUTYIIMOHHbIIA MPUHIIMIT CBOBO /Il MBICJIA
N CJIOBA: K ITPOBJIEME 3AKOHOJATEJIBHOI'O
PEI'YJIMPOBAHUSA U ITPAKTUKU JEATEJIBHOCTHU CMHU

Co3/ianue ¥ pa3BUTHE JEMOKPAaTHIECKOr0 IPaBOBOIO TOCYapCTBa B
COBpPEMEHHOM HMH(OPMAIIOHHOM OOIIECTBE HEBO3MOXHO O€3 Ha/IeKHOMH
CHCTEMBI pean3aly 1paBa Ha cBOOOY MBICIIH M CJIOBA, KOTOPBIE BOILIO-
IIAIOTCS, B TOM YHCIIE, ITOCPEICTBOM AESTEIHLHOCTH CPEICTB MAacCOBOM HMH-
¢dopmaru (CMU).

CB000Oa MBICTTH M CJIOBA OTHOCHUTCS K OCHOBHBIM TpaBaM U CBOOO-
JlaM 4esioBeKa U 3akpemisiercsa B crtatbe 29 Koncrturynuu PO coBmecTHO ¢
rapanTtiei cBodosl MaccoBoit nHpopmanuu. [esrensrocts CMU perynu-
pyercst paaoM ¢enepanbHbIX 3aKOHOB, BaKHEHIIUM M3 KOTODPBIX SIBJISETCS
@3 01 27.12.1991 N 2124-1 (B pea. ot 30.12.2015) "O cpencrBax MaccoBoit
nH}opManuu", KOTOpPBIA 3a INPOIIEIIINE B JIECATHIECTHS ITOJBEPraycsa
3HAUYMTEIbHBIM H3MeHeHWsM. MHrepec mpencrasmser Ttake @3 or
29.04.2008 N 57 «O nopsiike OCyIIeCTBIEHUSI MHOCTPAHHBIX MHBECTULIMHU B
XO03sTHiCTBEHHBIE 00IIECTBA, MMEIONINE CTPATETHYECKOe 3HaUeHne 1yl ooec-
rieyeHnst 00OpOHBI CTPaHbI U OE30MACHOCTH FOCYAAPCTBAY.

[pencraBnsiercst, YT0 HEKOTOPbIE U3MEHEHHSI B Ha3BaHHBIX 3aKOHAX
MOXHO TPaKTOBAaTh KaK HalpaBJieHHbIE Ha ycuieHne KoHTpois Hax CMU
CO CTOpPOHBI TOCY/IAPCTBa, B YACTHOCTH, 3TO KacaeTcsl OrPaHUYEHHUS COCTaBa
ydpenuTenel HezaBucMMO OT HampasieHHoctd CMMU. besycnoBHo s
opunmansaeix CMU, ocBemaronyx BaxKHbIE COIMaIbHbIE, SKOHOMHYECKHE
U TIONMTHYECKHE MPOLECCHl TaKWe OrpaHWYeHUs onpaBaaHbl. OmHAKO IS
pasBiekatensHbix CMU BrioHE JTOITyCTHMMO MHOCTPAHHOE NPHCYTCTBHUE, B
TOM 4HCIle cpean ydupenutenell. [loaTomy mosnararo HEOOXOIUMBIM pasjie-
JIUTH JIONOJHUTENbHBIE orpaHndeHus B orHomeHnn CMU ¢ yueTom ux Ha-
MIPaBJIEHHOCTH. B 3TOM ciydae BHOJIHE YMECTHBIM MOXKET OBITH M BBIZENIE-
Hue aestenpHoctn CMU, kak mMmeromed ocoboe 3HaueHue A odecreye-
HUsI 00OpPOHBI CTPaHbI U 0E30MaCHOCTH I'OCYAAapCTBa, U Toraa OyayT onpas-
nanHeiMu u3Menenusi o CMU B @3 ot 29.04.2008 Ne 57 «O nopsnke ocy-
IIECTBJICHUS! HMHOCTPAHHBIX HWHBECTUIMHA B XO3SHCTBEHHbIE OOIECTBa,
HMEIOIINE CTPATErnIecKoe 3HaueHne Il 00ecredeHns: 00OPOHBI CTPaHbI U
0€30MacHOCTH I'OCYAapCTBaY.
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E. B. IKYBOBA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

O NIPOEKTE HOBOI'O KOJAEKCA P®
Ob AIMUHUCTPATUBHBIX ITPABOHAPYIIEHUAX

18 nexabps 2015 roma B ['ocymapctBennyio Jymy P® Obin BHeceH
npoekT HoBoro KoAIl P®. Ero aBTopsl — riaBa KOMHUTETA 1O KOHCTUTY-
LIUOHHOMY 3aKoHoJatenbecTBy Brnaaumup Ilnurun, ero 3amecrurens JMut-
puii BsitkuH, pykoBomurens ¢pakuun «Emunas Poccus» Brnamummp Ba-
CHIIbEB, WIeH KomuTera 1o obopoHe Cepreit [lomoB u wien komuTera 1o
KOHCTUTYLIMOHHOMY 3aKkoHofaTenbcTBY Bnagumup IloneBexckmit. Tak,
nipoekT HoBoro KoAIl P® conmepkuT oO1pe MonoKeHns 3aKOHOAATeNLCTBA
00 aJIMUHHCTPATUBHBIX MpPAaBOHAPYIICHHSX, IPaBUiIa pa3srpaHHYECHUs I10JI-
HOMOYMH MeXay QelepaJbHbIMA W PErHOHAIBHBIMA OpPraHaMH BIIACTH,
MIPUHIUINBI AJMUHUCTPATUBHOM OTBETCTBEHHOCTH, NEPEUYEHb BUIOB aIMH-
HUCTPATHUBHBIX HaKa3aHUH U MpaBWIa UX Ha3HAYEHUS, IEpEUEHb OCHOBaHUM
W TpaBHia OCBOOOXK/IEHHS OT aMUHHCTPATUBHON OTBETCTBEHHOCTH M Ha-
Ka3aHWsl, a TAK)Ke TOPS 0K IIPOU3BOJICTBA T10 JiesiaM 00 aIMHHUCTPATHBHBIX
MIPaBOHAPYIIEHUSX.

HoBbli1 Kof1eKC paJuKalbHO MEHSET CUCTEMY HaKa3aHUH 3a aAMHUHU-
CTpaTHBHBIE IpaBOHapymeHus. HoBoBBeneHHEM SBISAETCS YCTaHOBJIECHUE
KaTeropuil aJMHUHUCTPATHUBHBIX NPABOHAPYIIEHUH B 3aBHUCUMOCTH OT HX
XapaxTepa — rpyoble, 3HaUNTeIbHbIE M MEHEe 3HauuTeNbHble. Takxke mpo-
€KTOM IPEeAyCMaTpPUBAETCSl BO3MOXKHOCTh YMEHBIIEHHS pa3Mepa aJIMUHH-
cTpaTtuBHOro mrpada B cirydae ero J00pOBOJILHON YIJIaThl — Mpearonara-
eTcs, YTO JIMIO, COBEPIIUBIIEEC 3HAUUTEIbHOE MM MEHEe 3HauUTEIbHOE
IIPaBOHAPYLIEHNE, CMOXET YIUIATUTh MOJOBUHY CyMMBbI HA3HAYEHHOTO EMY
mrpada, eciiu MPOU3BEET €ro yIiary B COKpalleHHbIE CPOKHU (B TeUeHHE
20 mHeit).

[penmnonaraercs, uto npunstre HoBoro KoAlIl P® no3Bonut obec-
MeYnTh OoJiee HaJISKHYIO 3alUTY IIPpaB M CBOOOJ YelloBEeKa M Ipa)kaHHHa,
OOJIBITYI0 OTKPHITOCTh MPHUMEHEHUS] MEp aJIMHHHCTPAaTHBHOTO HaKa3aHWS,
YTO B KOHEYHOM UTOre JOIKHO MOJIOKUTENBHO CKa3aThCsl HA YPOBHE 3allU-
ThI IIpaB TpakJaH. B mpoexTe Taxke npenycMaTpuBaeTcs psii Mep, CTUMY-
JIUPYIOLUX NPaBOMEPHOE MOBECHNE, HATIPABICHHBIX HA CO3/JaHUE Yy JIUIA,
MIPUBJIEKAEMOT0 K OTBETCTBEHHOCTH, 3aUHTEPECOBAHHOCTH B COTPYAHUYE-
CTBE C OpraHaMH aMUHUCTPATUBHOMN IOPUCIUKIUN.

Takum o6pazom, HeoOxoauMOcTb npuHATHA HOBOro KoAIl P® oue-
BUAHA, 4TO  OOYCIIOBJIEHO  INPOW3OUIEAIINMU  T'OCYAapCTBEHHO-
00IIECTBEHHBIMU U3MEHEHHSMHU.
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Cekuus
«PUMCKOE YACTHOE IIPABO»

A. A. BACHH
WBaHoBCcKuii rocy1apCTBEHHBIA YHUBEPCUTET

JUSTA POSSESSIO 1 TYBJIMIIUAHOB UCK (D.6.2)

BaxxHelmyM MOHSTUEM B PUMCKOM CHUCTEME B3IUISJIOB MO MOBOAY
BEIIHBIX IpaB SBISIETCS KOHCTPYKUMS BiajeHusi (possessio). Bnanenue
(possessio) — 310 (akTHyeckoe oONamaHWE JHIA TEIeCHONH BEIIbIO
(corpus), COEIMHEHHOE C SBHO BBIPAXCHHBIM HAMEPEHHEM OTHOCHTHCS K
BEIIM Kak K cBoel (animus possidendi). Takoe oOnamanue xapakTepHo, Ha-
npUMep, JUisi COOCTBEHHHMKA BEIIH, 3HAIOIIETO, YTO OH COOCTBEHHHK; IS
JIOOPOCOBECTHOTO MPHOOpETATENsi, KOTOPBIH HEe MOA03PEBAET O IOpHIHYE-
CKHX MOPOKAX KYIUICHHOH BElIW, HO HE IS BOpa U sl CKYITIIUKA KpaJIeH-
HOT'0, B CHJTy OTCYTCTBHS Y HUX animus possidendi.

dakTHYeCKOE BIaJICHHE, POSSESSiO, B MPOTUBOMOJIMKHOCTE detentio,
JIETIUTCS. PUMCKHMH IOPUCTAMH Ha iusta W iniusta possessio. DTH TepMUHBI
YIOTPEONSAOTCS B UCTOYHUKAX B JBOSKOM CMBICIE: HEPEIKO Moj justa
POSsessio MOHUMAKOT MaTepHaNbHO TIPABOMEPHOE (THTYILHOE) BiajicHUe, a
Mo injusta possessio MaTepHaabHO HempaBoMepHoe (0eCTUTYIbHOE) BJja-
JICHHE, TaK, HAID., BIaJIcHHe COOCTBEHHHKA — MPAaBOMEPHOE; BIIaJICHHUE JIU-
2, KYMUBIIErO KPaJCHHYIO Belllb, — HempaBoMepHoe. [locieanee moapas-
JIeTIsieTcsl Ha T0OPOCOBECTHOE M HEJOOPOCOBECTHOE.

Actio Publiciana (mydnnnmanoBckuii uck) Obit co3aad B I B. 10 H.9.
JUTS 3aIIATHl OOHUTAPHOTO COOCTBCHHUWKA U JIHMIA, JOOPOCOBECTHO MPHUOO-
permiero Bemp oT HecoOcTBeHHMKaA. Actio Publiciana - mck, momyduBmmii
CBOE Ha3BaHUE MO UMEHU mpeTopa [1yOmuiys, BliepBble BHECIIETO 3TOT HCK
B 31UKT (Ins.4.6.4). DTOT UCK SABISIICS OMOJIHEHHEM K BUHIUKALIOHHOMY
HCKY W MPEIOCTABIISAJICS JHILY, KYMUBIIEMY res mancipi mocpeicTBOM Mpo-
croii (HepopmanbHON) mepenayn. [lokymnarenb, XOTS U HE SIBIISIONIHIACS
[UBUIIBHBIM COOCTBEHHHKOM, HO OOJAJAIONIMH YCIOBUSIMH ISl IPUOOpETE-
HHSL OTOW BEIM MO JABHOCTH U YTPATUBIIMI BIIJICHUE BEIIBIO, MOT TPEOO-
BaTh BO3BpAIEHHS BEIH, MPeAbiBUB [1yOIUIIMaHOB MCK. DTOT MCK OTHO-
CHTCS K YHCIYy UCKOB C (DHKIMEil: ycTaHaBnuBaeTcs (HUKIHUS, YTO JIEIO
JIOJDKHO pacCMaTPHBATHCS, Kak eciu Obl Belllb ObLTa MpHOOpETeHa Mo JaB-
HocTH. ['aii yka3piBaeT. «ITOT UCK MPENOCTABIACTCS TOMY, KOMY BElIb Iie-
pelaHa B CHITy MPABHJIBHOTO OCHOBAHUS, HO KOTOPBIi elle He mpHobpen ee
MO JABHOCTH M, YTPATUB BiaJeHue, TpeOyeT 3Ty Bellb. 160 OH He MOKeT
3assBUTH TPeOOBAHUE, YTO BEIlb MPUHAIIECKUT EMY IO MMPaBy KBUPUTOB, HO
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yCTaHABIMBAETCA (DUKIMS, YTO OH MpHOOpen 3Ty Bellb IO JIaBHO-
cti» (Gai. 4. 36).

J1. A. BECEJIOBA, K. B. ABJIEEBA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

®OPMbI BPAKA B PUMCKOM YACTHOM IIPABE

B Poccuiickoit ®enepanuy npaBoOTHOIIEHHSI B 00J1aCTH CEMbBH, Ma-
TEpUHCTBA U JETCTBA PETYIMPYIOTCS 0COOO0W OTpacibio MpaBa - CEMEHHBIM
npaBoM. Ero ucrounukamu ssnstorcs Koncrurynus PO n Cemeitsslii kxo-
nekc PO.

[epBoHauanpHyr0 GOPMY CEMEWHBIX OTHOLIEHHH COCTaBIISIET Opak.
VIMeHHO B pHMMCKOM IIpaBe 3aJI0)KEHO Hayallo MPaBOBOT'O PETYINPOBAHUS
Opaka. OH UMeeT CBOM XapaKTepHbIE YePThl U ONPEJCIECHHBIE CIIOCOOBI
3aKITIOYEHUSI.

B paborax OTAEIBbHBIX YYEHBIX-TEOPETHKOB BBIZEIEHO IBE OCHOB-
HBIX (hOpMBI Opaxa.

[epBerii - Opak ¢ BIacThio Myxka (cum manu). XKena 0buta 100 O
BJIACTBIO MYKa, JINOO ITOJ BJIACTBHIO JOMOBIIAIBIKH, €CIIM MY OBLI HO/BJIA-
cTHBIM JnoM. Ecnu 1o Opaka oHa Obuia in potestate cBoero oTma M artat-
KO €ro M BCeX 4JIECHOB €ro CEMbH, TO, BCTYIHB B Opak, OHA IO/Ia [ana Mo/
manus Myxa win ero paterfamilias, ecmi Myx ObuT in patria potestate, u,
CTaB IOPUIMUECKH YY)KOH CBOEH CTapol ceMbe, CTaHOBWJIACh WIEHOM arHa-
THUYECKON ceMbH Myxka. HeKoTopble HCTOPUKH TOJIaraloT, YTo JaHHbBIN Opak
BO3HHK Ha OCHOBE KYIUIH-IIPOJaKH KEHIIMHBI U3 APYroro poja.

Bropoii-Opak 6e3 Biracti Myxa(sine manu). Ita ¢popma Opaka OCHO-
BaHa Ha paBEHCTBE CynpyroB. JKeHa He 3aBUCHT OT Myxa. OHa sBIsieTCS
XO3IHWKOHM JJoMa M MaTephlo jeTeit. OcTtanbHBIM 3aBenyeT Myx). OcoOeHHO-
CTBIO 3TOH opMBI Opaka SIBISIETCS TO, YTO MOCIIE TOTO KaK jKeHa MPOXKUBET
C MY>KEM OJIMH I'0f, OHA ITOTIaJaeT O] ero BIACTh (10 qaBHOCTH). J{i1st Toro
YTOOBI N30€XKAaTh ATOTO JKEHa JTOJDKHA €KErOHO OTIY4aThCsl U3 CBOETO JI0-
Ma Ha TPU HOYH, 3TO OYZET SBIATHCS IEPEPHIBOM B UX TOJUYHBIX OTHOIIE-
Husx. Cieyer OTMETHTb, YTO B PUMCKOM TIpaBe BBIIEISIOT 0co0yto hopMy
Opaka - KOHKyOMHAT. DTO COXXHTEIHCTBO MYKUYMHBI M >KEHIIMHBI 0e3 3a-
KJroueHus: Opaka. JleTd, pokJeHHbIe B TaKOM Opake, CUUTaJIHCh HE3aKOH-
HBIMH ¥ OBIIIM OIpaHWYEHBI B CBOMX MpaBaX, HO MOIVIM HACIIEN0BATh 3€M-
JI10.

Co3znaBast pa3lU4HbIA CTPON OTHOIIEHUH MEXIY MYXEM M KEHOMH,
Opak cum manu ¥ Opak sine manu pe3Ko OTIIMYAIOTCS OIUH OT IPYTOro H B
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TIOPSIIKE 3aKJTFOUCHUS U TIpeKpatieHus. [103ToMy Hy)KHO TOJPOOHO U3y4aTh
KaXKIbIH U3 HUX.

H. A. TAXEMOH, H. A. TYIINLbIH
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

IOPUJINYECKUE JIMIIA B PUMCKOM YACTHOM ITPABE

B PumckoM mpaBe He CYIIECTBOBAIO MOHSTHS IOPUANIECKOTO JIHIIA,
KaK MbI [IOHUMAEM €r0 B COBPEMEHHOM Mupe. B apeBHOCTH ero xapakrepu-
30BaJIM KaK «OPTraHU3aIlfi0», KOTOPYIO HE TOJNBKO CPAaBHHBAJIM, HO U YIIOT-
pebIisiiiu BMeCTO OTAENbHBIX Jiull. CaMble MIepBbIe YITIOMUHAHUS O IOpPHIHYE-
CKUX JIUIAaX cojepxanuch B 3akoHax XII TaGmur, e oHU MpeACTaBIsUIA
co0oii paznuuHble yacTHble Kopropanuu (collegia sodalicia) u pemecinen-
HBIE MacTepckue. B nmanbHeileM CBOe pa3BUTHE TONYYUIIA TAKUE BUIBI
IOPUIMYECKUX JIMII KaK OObEJAMHEHUS U ToBapuinecTsa. ECi TrOBOPUTH O
«universitas», TO CYIIECTBOBAIO JBa MOJBHJA: KONJICTHH U KOPIOpAIUH,
OTBETCTBEHHOCTH B KOTOPBIX OMpEe/sIach OOIUM UMYIIIECTBOM U Ka3HOH,
a UX MHTEPECHl OTCTAWBAJl OTBETCTBEHHBIM MPEICTABUTENb. A TaKOH BH[
Kak «societas» mpeamnonarano coboi H3BJIeUeHHE MAKCUMATBLHOW TPHOBLIH
pu 00bETUHEHUN KanuTaaoB. ['OBOPS O MPABOBOM MOJIOKEHUH IOpUIAYE-
CKHX JTUII, TO MOXKHO CKa3aTh, YTO OHA OIPaHHUYHMBANIACH OOJIACTHIO UMYIIIC-
CTBEHHBIX OTHOMIeHHH. B 00macTu rpaxxaanckoro npasa (jus civile), «opra-
HU3AIUN» OrPAHUYUBAIIUCH OT OTAENBHBIX JIMI], 3TO MPOABIISIOCH: B TIpaBax
COOCTBEHHOCTH, BIaJICHHs JIIOOOr0 pojia BELIAMH; TAKXKE B MPUOOPETEHHH
TpeOoBaHMil M 00s3aTeNbCTB MO HoiraM. UTo Kacaercs IeecrocoOHOCTH
(facultas), To ropuanyeckue nuna e He oOmamanu. Bcee cmenku u MCKu
OCYIIECTBIISUTUCH OT UMEHU UX «JIOBEPEHHOTrO JIMI@», KOTOPOe ObUIO MpH-
PaBHEHO K YaCTHOMY JiHIly. B PuMcKkoM mpaBe CyIiecTBOBaIM pPa3iUyHbIE
CHOCOOBI MPEKPAIIEHHs CYIIECTBOBAHUS IOPUANYECKUX JIUIl, TaKHe Kak:
HCKJIFOUYCHHE FOPUIMIECKON TMIHOCTH IO BOJIE TOCYAAPCTBa, PElICHHE Ulie-
HAMH KOPIOpAalK 00 ee MPEeKPalIeHUH, UCTCUCHHE CPOKA U CMEPTh IIaB-
HOT'O PYKOBOJUTEIIS TOBAPUIIIECTBA U JAPYTHE.

B 3akiIr0ueHHU XOTEI0Ch ObI CKa3aTh, YTO PUMCKHE FOPUCTHI CTaJIUd
«TIEPBOOTKPBIBATEISIMU» B 00Pa30BaHUU TAKOro CyObeKTa Mpasa, Kak IopH-
quueckoe Juio. KOHEYHO, OHU Urpaiyd HEM3MEPUMO MEHBIIYIO POJib, HE-
e WHIUBUYalIbHbIE CYOBEKThI, HO UMEHHO OHH CTalld OYIYIIAM MpO-
00pa3oM aKI[MOHEPHOr0 O0IIECTBA, KOTOPOE HA CErOJHSIIHUN NEHb cCamMoe
MPOIYKTUBHOE.
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I1. 1O. TAHI'YPA, M. O. 3BE3/IMHA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

PAIIMOHAJIN3M PUMCKOI'O HACTHOTI'O ITIPABA

Paronanu3m B npaBe — IpeJCTaBlICHUE O TOM, YTO €HHCTBEHHBIM
WUCTOYHMKOM TIIpaBa sBIsgeTcs pasyM. [lpy 3TOM  BO3MOXHOCTH
CYIIECTBOBAHUSI MEPTBOIO MpaBa CBOAWTCS Ha HET, TaK KaK 3aKOHO/AATEIh
perylaMeHTHpPYeT JIMIIb TE€ HOPMBI, KOTOpbIE HaXOJASAT pPEryIspHOe
MIPUMEHEHNE B O0IECTBE HAa COOTBETCTBYIOIIEM JTalle.

Pumckoe mpaBo 3apokaanock B OOCTAHOBKE OCTPOW COIMAIbHOMN
60pbOBI, TIOATOMY OOIIECTBY NPUXOJUIOCH COXpPaHSITH camoe JIydllee,
OTKa3bIBasCh OT MHOTOr'0. DTO U TPEIOIPEAEITIO PallOHAIN3M TIpaBa, ero
KHUTEHCKYIO MYIPOCTb, )KECTKOCTh M CTPOTOCTH IPABOBOI peTiIaMeHTalNH.

Bonbiioe BHMMaHWe TPU M3YYEHWH PHMCKOW IIPaBOBOM CHCTEMBI
ynensiercst  Jlurecram. OTo HauOonee BaKHAas YacThb KOXUPHUKALMH
KOctranana VI B H.3., comepkamias (parMEeHTHl COYMHEHUH DPUMCKHX
IOPHCTOB, T.€. Han0boJsee OOIIHeE MOJIOKEHHS ITpaBa

Cocrasurenu Jlurect coOpaiy CylecTBYIONINE 3aKOHBI 1 TIPABOBbIE
NPUHOMIOBI B OAWH  KOJIEKC, OCBOOOJMJIM OT  HECHpPaBEIIMBBIX
MIPOTHBOPEYHIA U M3JIUIIHUX TTOBTOpeHMA. B JlurecTsl He OBUTH BKITFOUCHBI
3aKOHBI, BBINIEJIINE U3 yrnorpebieHus. Bce 310 u  00ycimoBmio
0e3yNpeyHyr0 JIOTUYHOCTh CHUCTEMBI KaTeropwii, HOPM H OIpE/eIICHHH,
KOTOpPOH TPAAMIMOHHO OTJIMYAJIOCh PUMCKOE IIpaBO. PHMCKHe IOpHCTHI
OTAaBaJIM MpEANOYTEHNE JyXy 3aKOHA, BUJS B 9TOM IVIaBHYIO II€Jb IpaBa
— CII)XUTh Ha OJ1aro Hapoja.

enbc onpenernsit mpaBo Kak UCKYCCTBO TOOPOTo M CHPaBEIUINBOTO.
Opnako emnie 10 Hero [laBen ykasasl Ha TO, 9YTO JIOOPHIM U CIPaBEIITUBBIM
SIBIISIETCST  TIPABO €CTECTBEHHOE, II09TOMY PHUMCKOE 3aKOHOJATENbCTBO
0a3MpoBaJIOCH HA €CTECTBEHHOM IIpaBe, KOTOPOMY «IIpHUpO/ia Hayduiia Bce
KHUBOE.

Pumckoe mpaBo BIUTHIBAJIO B ceds 0ObMaM MEXIyHapOIHBIX
OTHOIIEHHH, KOTOpbIe BEKaMU BBIPAOATHIBAIMCH MHOTMMH T'OCYAapCTBAMH,
NPU/IaBAI0 UM TIPOYHOCTb M IOPUIMYECKYIO sicHOCThb. [IpaBo HapozoB
TaK)Xe IPOHUKHYTO HA4aJIOM YHHBEPCAIbHOCTH.

Ilo wmuenmto Ilenbca wu  IlomoHHMs, 3aKOHBI HE  MOTYT
npesycMaTpuBaTh BCE OTHENbHBIE CIIydad, OHM CO3JAIOTCA  JUIs
perynupoBaHusi 0co00 YacThIX M Ba)KHBIX OOIIECTBEHHBIX OTHOmEHHH. C
STHM €ro CBOMCTBOM TECHO CBS3aH NPHUHIIMII KOHCEPBAaTH3Ma, KOTOPBIA
MIpU/IaBa NpaBy cTaOMIIBHOCTH M MOCTOSHCTBO.
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B. B. KOMAPOB
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

COTJIAIIEHUSA O IOPUCIUKINU (ITOACYTHOCTH)
B PUMCKOM ITPABE

B Hamem mccrnenoBaHn paccMaTPUBAIOTCSI OCOOEHHOCTH U OCHOBA-
HUSL IOpUCIUKIMH (TToACcyIHOCTH) B PuMckomM nipaBe. McrounnkoM ciyxat
Jurectsl FOcTuHMaHa, KOTOpBIE BKIIIOYAIM B Ce0sl TPYIbl aBTOPUTETHBIX
PUMCKHX IOPUCTOB. KOHKpPETHO BONPOCHI, CBSA3aHHBIE C MOJCYIHOCTBIO,
coJiepkaTbesl B KHUrax 2 (turyne 1) u 2 (tutyne 1).

W3BecTHBIN pUMCKUI I0pUCT YIIBIHAH MHUcal B cBoMX Tpyaax: "Ecnu
(CTOpOHBI) TOMYMHSIOT ce0s1 KaKOH-INO0 FOPUCAMKIMK U COTJIAIIAIOTCS 00
5TOM, TO B OTHOLIEHWH COIJIACHBIIMXCS 00JIalaeT IOPUCAMKIHMEH BCAKHI
CyJIbsl, KOTOPBIH CTOMT BO TJ1aBe CyJeOHOro MecTa Wik UMEeeT HHYIO IopHC-
muknuio" (D.5.1.1). FOpucaukiust (oAcyJHOCTh) ONMperernsia, K KakoMy
MarucTpary 3auHTEpECOBaHHOE JIMI[0 MOTJI0 O0pamiaThes 3a MOMOUIBIO.
PuminsiHe MOMUUHSINCE MarucTparam, I/ie OHH JKWIIH, U, T SBJISUINCH Ipa-
xnaHaMu. JKurenn Puma B NmpoOBHHIMH, TOJHONPABHO MOTIIM TEPEHECTH
CBOM CIOp B CTONHILY.

IloacynHoOCTh mpeTopa orpaHUYMBaach ONPEAEIEHHON TEepPUTOPH-
e, KpyroM JIeJI, a Takke KpyroM JIHII (Bce 3TO MMEJIO Ha3BaHHUE - COJepiKa-
HHE IOPUCTUKIINN).

B MMurecrax KOcTuHnaHa ykasslBaeTCs, 4TO "NPU3HAHO, U MBI MONb-
3yeMcsl 3TUM MIPAaBOM, YTO €CJIN KTO-JIMOO0 BBICHIMI WM PaBHBIH MOJUUHSET
ce0s1 FOPUCIUKINK JPYToro JINNA, TO PEHICHHE MOXKET OBITH BEIHECEHO B €TI0
nonb3y iy npotuB Hero" (D.2.1.14). Ecnu mo ommbke oOpaTuiick K mpe-
TOpY BMECTO APYroro Julla, TO HE UMEET CUJbl TO, YTO coBepuieHo. U He
CJIelyeT CIyHIaTh TOTO, KTO CKaXET, YTO OHH (CTOPOHBI) COTJIACHIIMCH O
cyJie HOTOMY, uTO, Kak nuiieT OnuaH, He MPUXOASAT K COMVIALIEHUIO T€ JIH-
11a, KOTOpbIE 3a0JyKIaroTCsl: NOO YTO SBJISIETCS OOJiee MPOTUBOIOIOKHBIM
COTJIANIICHUIO, YeM 3a0TyKIcHHEe, KOTOpoe BhIsBIsAeT HezHaHue" (D.2.1.15).

Onman nmcan, uro "oOb4aeM IPEAKOB YCTAHOBIIEHO, YTO JIUIIL TOT
MOXET TOpy4aTh OCYLIECTBIICHUE IOPUCIUKIIMU JPYTOMY JIUILy, KTO oOJa-
JlaeT IOPUCAMKIMEH B CHIIy CBOETO IpaBa (B CHIIY IIPaB, BHITEKAIOIIUX U3
JITAHHOM JIOJDKHOCTH), a HE B CHJIY IIPEJOCTaBICHHSI EMY IOPUCIUKINN JPY-
ruMm junoM” (D.2.1.5). [NaBen B 1-i kHure «KoMMeHTapueB K 3UKTY» OT-
Meyall, 4To "MpoBO3rJamaroneMy IpaBo (BEIHOCAIIEMY pELIeHHe) 3a Ipe-
JleNlaMH CBOEH TEpPUTOPUH MOXKHO Oe3HaKa3aHHO He ITOBHHOBATHCS. To ke
Oyner, ecim OH 3aX0ueT BBIHECTH PEIlICHNE CBBINIE MPEEIOB CBOEH FOpHC-
mukin” (D.2.1.20).
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H. K. MUHAJIB/]
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

JEVCTBUS KAJTYMHHUATOPOB (CYTSIXKHUKOB) KAK
®OPMA 3JIOYIIOTPEBJIEHUSA ITPABOM

B HameMm uccnenoBaHMM paccMaTpHUBAIOTCS BOIPOCHL O NEHCTBHAX U
IOPUINYECKO OTBETCTBEHHOCTH KaIIyMHHATOPOB (CYTSDKHHKOB) B PrMckom
npase. VicrounukoM i uccnenoBanus nocyxunu durectst  KOctuHmana,
KOTOpBIE SIBJISIOTCS] CHCTEMAaTH3UPOBAHHBIM COOPHUKOM Tpy/IOB Hanboee
aBTOPUTETHBIX PUMCKHUX IOPHCTOB. Borpockl, cBs3aHHbIE Cc  JeWCTBHAMHU
KaJyMHHATOPOB COZEPXKATCs B KHUTrE 3 (TUTYII 6).

OnpeneneHue MNOHATHA ~ KamymuHatop jaercs B D.50.16.233.
Kamymumarop (Calumniator) — 3T0 TOT , KTO TIOCPEICTBOM OOMaHa |
3aITyTHIBaHUS JIeNa JOCAXKAAeT IPYruM Ha cyzie. Ho 3To ToHsATHE MMeno |
OoJiee MHMPOKOE TOJIIKOBAHHUE: 3JIOHAMEPEHHOE HApYLICHUE Yy)KUX TpaB I101
BHJIOM HCITOJIb30BAHMS CBOETO IpaBa, KJIEBETHUUECKUE YTBEPIKICHUSL.

OpHUM W3 BUJIOB JCWCTBHH KaIIyMHHATOPOB SIBJISUICSL  ITOJKYN  JIMII,
KOTOpBIE OTBEYAJIH 32 CYJIOIPOU3BOACTBO. PUMCKHIA IOpHCT YIbIIMaH MHUcal B
cBoux Tpynax: «Ecnm npo Koro-imbo ToBOpSAT, YTO OH B3SUT IEHBI'H, YTOOBI
JIOCaIUTh JPYroMy IIyTeM BBIIOJHEHHS MM HEBBITOIHEHUS KaKOro-Iu0o
JieNna, TO K 3TOMY JIMIy B TEYEHHE rojja MOXET OBITh MPENbIBIICH actio in
factum O B3BICKAHMM YETBIPEXKPATHOM pa3Mepe JICHET, MONyYEHHBIX WM,
COTJIaCHO MMEIONIMMCS JaHHBIM, a MO HMCTEYEHHH T'0/ia — B OJHOKPATHOM
pasmepe (D.3.6.1.). Ecnmu cymps monydanm B3STKY OT KaJdyMHHATOpa, TO
CyIbsi HEC OTBETCTBEHHOCTh 3a JaHHOE JiestHue. Tak ke eclii cylnbe WiIn
NPOTUBHOM  CTOpOHE  JaBaiu B3ATKYy, TO 1O O3TOH NpUYNHE
CyJIOIIPOU3BOJICTBO OCTaHABIMBAJIOCh.

Crnenyer OTMETUTH, YTO KaJlyMHHATOp HE MOI MCTpeOOBaTh NEHBIU
0o0paTHO, a CTOpOHA, /I JOCAXK/IEHUS KOTOPOH OBLIM JaHbl 3TH JICHBIH,
MOeT uxX uctpedorats (D.3.6.3.).

B cmyuae He3zakoHHOTrO oOOOramieHus HacjeIOJaTelNsl, HaCIEIHUK
UMeeT TpaBO HCTpeOOBaTh y HACHeNOAaTeNss TO, 4YTO TPHOOPETEHO
HE3aKOHHBIM ITyTEM, JAE€HBI'H WM HMYIIECTBO, KOTOpOe OBLIM JIaHBI CY/Ibe 3a
coBeplieHHe momiora. HaciegHuk wMen mpaBo HcTpeOOBaTh Jaxke TOTJA,
KOI/la «TpecTyruieHre 06110 1aBHO roramenoy» (D.3.6.5.).

KomymHHaTOpaMu NmpuMeHsUINCh W JIOKHBIE 00BHHeHUs. Ecmu pal,
KOTOpBIH OOBHHSIETCS B IPECTYIUICHUH W JONPALIMBABIIMICS IPHU ITOMOIIH
MIBITOK OBUT NMpHU3HAH HEBHHOBHBIM, TO OOBHHHTENH 00s13aH OBUT BHIIIATUTH
TOCIIOIMHY paba JBOMHYIO CTOMMOCTH 3TOro paba. Tak >ke HpOBOXMIIOCH
paccieioBaHue 0 NpeabsIBICHUH JIoKHOro ooBuHeHus (D.3.6.9.).
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J. A. TIPEATEYEHCKAS
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

MCK O MOXUIIEHHBIX )KEHOM BEIIIAX MY KA

CBSIIIEHHOCTh PUMCKOT0 Opaka Mpeaonpenensia 0cOOEHHOCTH 3a-
IIMTH IMYIIECTBEHHBIX HHTEPECOB CYIPYTOB IIPU TMOCATATENECTBE JKEHBI Ha
UMYIECTBO Myxka. TpeOoBaHHE MyKa KBAJIU(QHUIIMPOBAIOCH HE KaK UCK U3
KpakH, a Kak MCK O ITOXHIIEHNH, 1a0bl He TOABEpraTh XeHy WHpaMupyro-
oM nocneactBusaM (D.25.2.1-2). Ecnu Bemp MOXUTWIA KOHKYOHHA, TO
OTBETCTBEHHOCTh HACTYIae€T 32 BOPOBCTBO, TaK KaK 3aKOHHBI pPUMCKHN
opax orcyrctyet (D.25.2.17). B 3T0i1 CBsI3u TpeOYET OCMBICICHUS TEPMUH
«amotarumy, KOTOpPBIH HpPOTHUBONOCTaBIseTCS furtum u TpakTyeTcs Kak
BEIIIH, «yJlaJICHHBIE, IIOXUIIICHHBIE» Y MYyXKa.

CropoHaMu, y4acTBYIOLIMMH B CIIOpE, SIBJISIIOTCS MYXX M *KeHa. Ecnn
MYX SIBJISIETCS MOZBJIACTHBIM, TO MICK JA€TCsl €ro OTILY, €CIIH MOABIACTHON
SIBIIICTCS JI0Yb, TO OTBEUYACT ee OTell Mo ucky o mexymuu (D.25.2.3.4; 6.2).
B cinydae cmepTH Myka, €ro HacJIeJHUK MOXKET BOCIIOIb30BAThCS HCKOM O
npucBoeHHbIX Bemax (D.25.2.6.3). Oco0eHHOCTHIO HCKa SIBIISIETCS TO, YTO
OH 3allMINAeT WHTEPECHl HACIEJHHUKOB MYXa B CIIydyae €ro CMepTH
(D.25.2.6.). XKena orBedaer 1o AaHHOMY MCKY HE3aBHCHMO OT TOrO, cama
OHa MOXWTHJIA BEIH, ITONpocKia paba win BBeda B oM Bopos (D.25.2.19-
21). Ecnu skeHa MOXWTHIIA BEIIM Y MYyXa, TO OH UMEET IPaBO MpPEIbSIBUThH
el UCK ¥ BEPHYThH BEUIH C TMOMOIIBI0 KOHIUKIIMK WM BUHIUKAIMU BHE 3a-
BHCUMOCTH OT €r'0 MoJIoxKeHus B cembe. (D.25.2.24)

OcHoBaHHEM HCKa sBISiETCS (DaKT MPUCBOCHMUS JKEHOW Bellel Myka
TIpY HaMepeHHH pas3Boza. Eciy jkeHa MOXWTHT BelM BO BpeMs Opaka, To
TIPE/IBbSBIICHNS] TAaHHOTO MCKAa HE MMEET OCHOBAHMS M BEllb HCTpedyercs
nocpeactBoM Kouaukuuu (D.25.2.25). IlpenmeroM ncKa O TMOXHMIEHHBIX
BEIIaX SIBJISIOTCS BEIIM BHE 3aBUCMMOCTH OT TOI'O, CYIIECTBYIOT OHH WIIU
OBUTH yTpayeHsl, a TAK)Ke BEIH, CKPHITHIE KEHOH /10 pa3Boja Wiu Iepe/aH-
Hble MYy B 3aior (D.25.2.17.). Ilpu paccMoTpeHHH /ena UCTell U OTBET-
YUK MPUHYXJAr0TCs K mpucsare. [Ipu aToM Jomyckaercs o HEKOTOPHIX Be-
IIax MMPUCSTaTh, @ 0 HEKOTOPBIX MIPUBOANTE JoKazarenberBa (D.25.2.11-14).
Hck o mpucBOEHHBIX Belax IpeaycMaTpuBaeT Oojiee MITKoe HaKa3aHUe B
OTJINYME OT UCKa, BHITEKAIOLIETO U3 BOPOBCTBA; OH HE MOJIBEPXKEH TaBHOCTH
(He yTpaumBaeTcs 110 MCTEUEHHH T0Jla) U MOXKET NPUMEHITHCS HACIEIHU-
KaMH; OTCYTCTBHE CPEICTB Y OTBETYMKA BO BHUMAaHHE HE NPUHUMAETCS
(D.25.2.4-6; 25.2.21.5-6).
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K. C. CUJIMHA, A. H. CTEITAHAH
VBaHOBCKHUIT TOCYAapCTBEHHBIN YHUBEPCUTET

K BOITPOCY O MMOJIOKEHUM JETEA B PAMCKOM ITPABE

CoBpeMeHHOe TpaXKJIaHCKOe TPaBo OEpeT CBOE Havaio U3 PUMCKOTO
npaBa. [lonoxxeHue nereil Bcerga ObLIO OCTPHIM BONMPOCOM JUIS BCETO 00-
mecrtBa. B PuMmckom mpaBe peOEHOK MOCTOSHHO HAXOIMJICS O] patria
potestas. B aToMm ciyuae mereli MO MOABEPTHYTH JIIOOOMY HaKa3aHHIO,
npojatk B pabCTBO M Aa)ke JIMIIUTH >KU3HH. OTIOBCKasl BJIACTh MpeKpalia-
JIaCh TOJILKO TIPH ONPEIETICHHBIX OCHOBAHHMSIX.

B nepnon xoHIa pecryOnuKu-uMIEepUH JTMYHbIE OTHOIIEHUST MEXIY
OTIIOM M JIETBMH IIOHECIN HEeKHe W3MEHEHHs B IoJb3y aereil. Hampumep,
ObUIO OrpaHMuYEHO MPaBO MPOJAXH CBoero pebeHka B padctBo. Temepb
TOJIBKO B CIydae KpaiHel Hy>KIbl U C IPAaBOM BBIKYyIa €ro 00paTHO.

Taroke OTIOBCKasi BIacTh BO3HHKaja IpH legitimatio u yChIHOBIIE-
HUH. Y CBIHOBJIEHHE ObUTO JBYX BUOB arrogatio, mepexo/1 0JJHOro JOMOBJIA-
JIBIKK BO BIJIACTh JIpyroro u adoptio, yCHIHOBJIEHHE YY>KOT'O TOJBIACTHOTO.
A legitimatio — npusHaHue JeTel, pOskIEHHBIX OT KOHKYOUHATA BHE Opaka.

OTHOLIEHUS] MEX/1y MaTepblo U peOEHKOM 3aBHCENIM OT BHAa Opaka,
B KOTOPOM COCTOSIT €r0 poIuTeNyu: Jubo cum manu, Jubo sine manu. [Ipu
cum manu MaTh BMECTE C JIeTbMH ObUTa MmoJuuHeHa paterfamilias. A npu
sine manu OTCYTCTBOBaja IOPHIMYECKasi CBA3b MEX/Y €I0 U JIETbMH, T.€. ee
ceMeifHOe TMONIOKEHNE HE U3MEHSUTOCh.

YcraHoBiieHHE pabcTBa MOINIO OBITh TAaKXKE W B OTHOLIEHWH JIETEH.
Ecnn mate Bo Bpemst OepeMeHHOCTH Oblila paObIHEH, TO IMMOCIe pOXKICHUS
peOeHOK TakKe Mpu3HaBaics padoM. A ecii oHa OblUTa CBOOOJHA B MOMEHT
0epeMEHHOCTH, TO PEOCHOK MPU3HABAJICS CBOOOTHBIM.

B Pumckom nipaBe cymiecTBOBaIH JBa MPAaBOBBIX HHCTUTYTA tutela n
cura. B 9THX MHCTHUTYyTax 3aKOHHBIA MpEACTaBHTEIh KOMIEHCHPYET Yac-
TUYHYIO HE/IeeCIOCOOHOCTh JHna. TONBKO B OJHOM CiIydae JIMIa, HECIO-
COOHOr0 OCYIIECTBJISATH MPABOBYIO JESATENBHOCTh, a B APYTOM — JIHMIA, HE
SIBJISIFOILIETOCS] IEECTIOCOOHBIM C POXKICHHSL.

Takum 00pa3oM, MOXKHO cZeJaTh BBIBOZ, YTO IOJIOXKEHHE JETel B
Pumckom mpaBe Obu10 He OgHO3HAYHBIM. OHM HAXOJWJIMCH TOJ| CHIIBHOM
BiacThio otia. C u3MeHeHuneM nepuoja Pumckoro npasa nojnoxkeHue nerei
CTaHOBMJIOCH O0Jiee TyMaHHBIM U OrpaHUYMBAJIO patria potestas.
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A. JI. CMUPHOBA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

ACTIO POPULARES

[Monynsaropusie (Wu HONyJsIpHBIE) UCKH (action populares, BunHse-
MBbI€ B MHTEpEcax Hapo/a) M3HAYaJIbHO BOSHUKIM Oyaronaps JAesTeIbHOCTH
MIPETOPOB W DJIMIIOB, a Y)K€ ITO3HEE CTaJM HCIOJIb30BAThCS CEHATCKUMHU
MIOCTAHOBJIEHUSIMU. DTOT BHJI HCKOB MHTEPECEH TE€M, YTO €r0 MOT IIpebsi-
BUTH a0COJIIOTHO JII000H PUMCKHI IpakJaHWH, NaKe €CIM OH He SBILSUICS
MOTEPIEBIINM. DTOT MCK OTHOCHTCS K IPETOPCKUM HCKaM, JCHCTBYIOMINM
OIMH ToJ, U siBysiercss mrpadubM (action poenales). Lltpad nocryman B
TIOJIB3Y UCTLA, JINOO JIENUIICS TOPOBHY MEX/IY MCTLOM U Ka3HoW. biaropa-
pSl TAKMM HCKaM TOCyJIapCTBO 3HAYHMTEIHHO SKOHOMMIIO Ha OpraHax ITOJIH-
LEeWCKOW OXpaHbl, CAHUTAPHOT'O KOHTPOJIS | T.JI.

Hck 1o moBomy OCKBepHEHUS TPOOHUIIBI HajlaraeT OecuecTbe Ha OT-
BeTumKa. [Iperop Ha3HAYaeT UCK MPOTUB TOTO, KTO OCKBEPHSIET TPOOHUILY, a
TOMY, KTO HaXoAWUT HapymuTtens, aaeT 100 3o010Teix MoHeT. Ecnu ke Ha-
PYLIUTENIb HE OCKBEPHUII, a IIOCENIUICA B IPOOHUIIE U CO3/1a)l TAM HE3aKOH-
HBI€ TOCTPOMKHU, TO UCTHY IO 3TOMY neny jaercs 200 3070TBIX MOHET
(D.47.12.3.). Uck BO30YXImaeTcs MPOTUB TOrO, KTO, MO CIyXam, BCKPBUI
TaOJIMYKK C 3aBEUIaHUEM WM COBEPIIMII YTO-TO €IIe IIPOTHB MPETOPCKOro
saukTa. JIniy, ybMMHU cuiIaMu ObLT HaliIeH HapyIINTeENb, TTOJIaraeTcst mojo-
BHHA ITpada OT OTBETYMKA, & JIpyras IT0JIOBUHA MOCTYIIAeT B OOILIECTBEH-
Hyto ka3Hy (D.29.5.25.2).

Hck 0 BBITUTOM MM BBEIOPOILIIEHHOM BO30YXKJIaeTCs IIPOTUB TEX, KTO
YTO- JTNOO BBUIMII MIIM BRIOPOCHII M TEM CaMbIM HaHeC YIepO >KU3HH U 3]10-
possio (D 3.3.42.), u 6611 0OpariieH NpOTUB HapyIIEHUH YUCTOTHI U 00IIIe-
cTBeHHOH OezonacHocTy. llTpad HazHauvascs UCXOAS U3 TSHKECTH TOCIE/I-
crBui. OTBETYMKOM BBICTYIIANl HE COOCTBEHHHUK JIOMa, a TOT, KTO OOMTaJ B
HEM, TaK KaK B OJJHOM JIOM€ MOXKET )KHTh HE OJIMH, 8 HECKOJIbKO uesoBek (D
9.3.1.). B nannoM ¢parmenTe mperop yKa3blBaeT, YTO B MOMYJISTOPHOM
WCKE KPEeIUTOpaMH CTaHOBSTCS JIMIIb ITOCIE CyAeOHOro 3aCBUIETEIbCTBO-
Banus (D. 50.16 12). B Takux uckax NpoKypaTop He Ha3HAYaeTcsl, HO Clie-
JIyeT OrOBOpPKa, YTO €CIU JEJI0 UAET 00 OOIIECTBEHHBIX JOpOrax MM K€ O
BO3MeEUIEHUH yiepba, To MpoKypaTop Ha3Havdaercs. Hy)kHO OTMETHTh, YTO
9TOT BUJ MCKa MOT TPEeIbsSIBUTh HE OJUH YEJIOBEK, a cpa3y HEeCKONIbKo. B
TaKUX CIy4asx MPETOp YIOBIETBOPSUI MCK TOTO, KOTO OH OOJIbIlIE BCEro
Kacajcs.
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A. A. COKOJIOBA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

KOHKYBUHAT: IPUMUHBI BOBHUKHOBEHUSA
N TPAHCO®OPMAIIUA B ITIPABE JOCTUHUAHA

B coBpemeHHO MHpe MBI BCE Yallle CTATKUBAEMCS C TAKUM ITOHSITH-
€M, KaK «TpakaaHcKuil Opak». Ho MbI MOJKeM 3aMETHTh, YTO JAHHOE SIBJIE-
HHE CYIIECTBOBAJIO Ha MPOTSDKEHUH THICSYH JIeT. Pedb naer o KoHKyOuHaTe
(concubinatus), kak 0 JTO3BOJICHHOM 3aKOHOM, MTOCTOSTHHOM, (DakTHIecKOM
COXKHTENILCTBE MY)KUMHBI M JKEHILIMHBI, HE OTBEYAIONIMM TPEOOBaHUIM 3a-
KOHHOTO Opaka. OCHOBHBIMH ITPHU3HAKaMHU ero ObuTH: 1) OH He IpU3HaBaJICs
TIOJTHOLIEHHBIM OpakoM; 2) MYKYMHA M JKEHIIMHA B HEM He HOCHJIM HauMe-
HOBaHHMH «MYX» U «KeHa»; 3) oH ObIJI paCCUMTaH Ha TeX, KTO HE UMEIl «ius
connubii» WM XK€ KOTJa HEBO3MOXKHO CYIPYKECTBO H3-33a COIMAIHHOTO
HEepaBeHCTBa; 4) JIeTH OT TaKOro CO03a HE SIBISUINCH MONHOLEHHBIMH Ha-
CJIEIHUKAMH ¥ ITPUHAUISKAIN K POAY MaTEpH.

C TeueHHEM BpEMEH «KOHKYOWHAT» HayMHAET MPHOOpeTaTh HOBBIE
cnemuduueckne 4eptel. Co BpeMEHU NPHHATHS CTPOTHX 3aKOHOB ABrycra
0 Opake TakoW THUIT OTHOLIEHWH CTal IMUPOKO pacnpocTpaHsThcs. Camble
Cepbhe3HbIE M3MEHEHUsI «KOHKYOWHAT» TpeTepIiesl MpH XPUCTHAHCKUX HM-
nepaTopax, cpopMHUPOBaB cOOOW MPABOBOW WHCTHUTYT, KaK HEKUI Opak BTO-
poro coprta, 0e3 conuaNbHBIX 00s3aHHOCTEW, HEMOIHOLEHHBIH M0 CpaBHe-
HHUIO C 3aKOHHBIM OpakoM, HO BCE K€ CTPOI'0 MOHOTaMHBIH, 3aKIIIOYEHHE
KOTOpOr0 pa3pelanach JHIIb C ONpENeNIeHHOr0 Bo3pacra, C JIIOJbMH, HE
NIPUHAVISKAIIUMHA K YUCIY POACTBEHHMKOB. CyIIECTBEHHO YIIydIaeTcs
TIOJIO’KEHHE JIETEH OT TaKOro COo03a, OHM MOTIJIM HacliefoBaTh 3eMiro. Cto-
UT OTMETUTH, 4TO Npu FOcTuHMaHe 1000€ MOCTOSIHHOE COXKHTEIBCTBO C
TIOPSZIOYHON KEHIIWHOM CYMTAIOCh OpaKoM, a pOJMBLIMKCS peOEHOK NpH
KOHKYOWHAaTe 3aHUMaJl MOJIOKEeHHE 3aKOHHOro pebenka. KoHkyOMHAT cran
He YUCTO aKkTHUEcKoi (popMOii BHENIPAaBOBBIX OTHOIIEHHH, a COI030M, XOTS
W YCTYTAIOIUM OpaKy, OIHaKO MPU3HABAEMBIM IPABOBBIM.

KoHkyOuHaT, SBISSICH MPAapoOIUTENEM COBPEMEHHBIX (hOpM cemeid-
HOH JKH3HH, HECET B ce0e MHOXECTBO IUIIOCOB MPABOBOI'O XapakTepa, KOTo-
pble MOIIIH OBl OBITH YCHENIHO NEPEHECeHBl Ha HBIHEIIHUI HHCTUTYT IPax-
naHckoro Opaka. daktuueckne OpayHble OTHOLICHUS! OBLIIO OB JIOTMYHO
YperyaupoBaTh MoJ00HO KOHCTPYKIIMK PUMCKOI'0 KOHKYOHHATa, CIOCOOHO-
ro o0ecreuuTh 3alIUTy UMYIIECTBEHHBIX NMpaB (aKTHIECKUX CYNPYToB, B
TOM YHCIIE TIPU MPEKpanieH (paKTHUECKUX CEMEHHBIX OTHOIICHUH, 3aIlIu-
THI TIPaB JIETEH, POXKIEHHBIX B TAKOM COIO3€.
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M. A. YIHIMAEBA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

INFAMIA KAK OCHOBAHUE OI'PAHUYEHUSA
INPABOCHHOCOBHOCTHU I'PA’KJIAH

Jlns puMmckoro rpaxaaHuHa infamia sBisuIach sSIBJIEHHEM C 0COOBIMHU
IOPUIANYECKUMH TTOCIEACTBUSIMY, OrPaHWYMBAIONINE €ro MpaBOCIOCcO0-
HocTh. DakTHyeckoe OecyecTHe IPECieNoBalo TeX, KTO ObUI C MO30pOM
YBOJIEH W3 apMHH, OCYXJIEH 3a KIJIEBETY, BOPOBCTBO, I'padex, 3JI0H yMbIcel
wim oomas (D.3.2.1). [Ipuyem, naHHBIE UCKU BCTYIAIH B CHILY ITOCJIE UCTE-
YeHHs CPOKOB oOxkajioBaHus jaena. [loka eno paccMarpuBaercs, JIMIO He
MOIJIO BKJTIOUaThesl B coctaB OecuecTHbIX (D.3.2.6). TIpaBoBoii s ekt mH-
(hamMHmn 3aKITFOYAJICSI B TOM, YTO MO/IBEPTHYTHIE OECYECThIO HE JIOMYCKAIIUCh
PUMCKHUMH MarucTpaTaMy K OCYIIECTBIICHHIO Te€X WIIM MHBIX JIEHCTBUN My0-
JIMYHOTO ¥ YaCTHOIIPaBOBOI'O XapaKTepa.

Tot, KTO BBIABAJ 3aMYX CBOIO OBIOBEBIIYIO JI0Yb BO BpeMs Tpaypa,
TIPU3HABAJICS MONB3YIOMMMCs TypHoi craBoit (D.3.2.1), Tak kak BIoBa He
JIOJDKHA BCTYNAaTh B Opak BO BPEMs «OINpEIEIEHHOr0 CPOKay, YTOOBI He
nonyctuth KpoBocMmenrenus (D.3.2.11.1). B Takoit cutyanun, Bo nzbexa-
HHUe OecyecTHsi, MOXKHO OBIIIO XOJaTalCTBOBATH MEpe]] IPUHLIETICOM, YTOOBI
JKCHIMHE OBUIO Pa3pelieHO BBIATH 3aMyX Bo Bpems ckopou (D.3.2.10).
Tak, puMckuii ropuct [loMnoHuit cuurtan, 4yTo BAOBA, KOTOpas poauia cpa-
3y MOCJIe YTpaThl MyXa MOXKET HEMeUIEHHO BCTynuTh B Opak (D.3.2.11.2),
a ciexys U3 coobpaxkeHni Heparust normmyckanock He coON0AaTh Tpayp Mo
JIIO/IIM, KOTOpBIE HAJIOXKMIIM Ha ce0sl pyKH, BparaM M OCYXJIEHHBIM 3a TOCY-
napctBeHHyto m3Meny (D.3.2.11.3).

Hepenko, nHpaMuu nonBepragick rpax/aHe, KOTOpbIE BBICTYIAIN
Ha clieHe B KadecTBe paspieuenus mojei (D.3.2.1). Ho e pumisne, koro-
pble HAHUMAJINCh BECEINUTh HapOJl M HE BBHIXOJWIM Ha CIEHY, He OOBsIBIIS-
JIUCH TpaxkiaHamu ¢ aypHoi crmaBoi (D.3.2.2). Imfamia oO6xomwma cropo-
HOU U aTJIETOB, TaK KaK OHHU MOJIb30BAIUCH 0CO0BIM moueroM (D.3.2.4).

Hcropnueckn pasusie popmbl OecuecTss (turpitudo, intestabilitas) B
IOCTHHHAHOBCKOM ¥ MOCTIOCTHHHUAHOBCKOM IpaBe MOJIY4YaroT 3aBEPIIEHHOE
npaBoBoe perynupoBanue. PakTuyeckoe OecyecTbe, BEIPaKEHHOE B HEJIOC-
TOWHOM TIOBEJIEHNH, IONy4YHiIo Ha3BaHue infamia immediata. Becuectsbe,
00YCIIOBJICHHOE BBIHECEHHEM OOBHHHUTEIBHOIO CYHEOHOro pemeHus, -
infamia mediata.
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Cekuusn
«I'PAK/IAHCKOE IIPABO»

E. A. BEJIMH
WBaHoBCcKuii rocy1apCTBEHHBIA YHUBEPCUTET

BOCCTAHOBJIEHUE KOPITOPATUBHOI'O KOHTPOJIA
KAK CHEIIU®UYECKHAN CIIOCOB 3AIIIATHI
I'PAXKJAHCKHUX ITPAB. EI'O IIPABOBAS TIPUPOIA

C 90-x ro710B NpoILIOro BeKa YKOHOMHKa Poccuu «IBUKETCS MO Ka-
MUTAIMCTUYECKUM PEebcam», YacTHBIH OM3HEC CTan HeOTheMIIEMOH e€ 4a-
cTbto. OCHOBHOM OpraHM3allMoHHOW (pOpMOI KPYITHOro M cpenHero Ou3He-
ca CTaly aKkIMOHEpHBbIE 0OIIecTBa M OOIIECTBA C OrpaHUYEHHOW OTBETCT-
BEHHOCTHIO. B CBeTe 3TOro AMHAMUYHO pa3BUBAIUCH KOPIOPAaTHBHBIE OT-
HOIIIEHHsI, KOTOPBIE B UTOTE OBUTH BBIICJIIEHBI B CAMOCTOSTENBHBII MpeIMeT
peryaupoBaHus IpakJaHCKOr' O MpaBa.

Kak rokazasa Teopust 1 NpakTHKa, JaHHBIA B TPABOOTHOIICHHH, a
TaKke M CyObEeKTHBHBIE KOPIIOpaTHBHBIE ITPpaBa yYaCTHUKOB XO3SHCTBEH-
HBIX OOIIECTB HEBO3MOXKHO MOABECTH ITOJI KATETOPHIO BEIIHBIX MM 0053a-
TEJILCTBEHHBIX B CHITY CBOEH OIpeAeneHHOH crieln(pHKH.

Dta crneruduka OOHAPYKUBAET U TO OOCTOSATENHECTBO, YTO HApY-
LIEHHbIE TIpaBa YYAaCTHWKOB KOpIOpalMii HE BCErJa MOXHO 3allUTHTh
«KIJIACCUYECKUMMY, TipeaycMorpeHHbiMu cT. 12 T'K PD, cnocobamu. Mmen-
HO mosToMy Bricmmii ApoutpakHsiii Cy B cBoel MpakTuKe BbIpaboTal u
CaHKIMOHUPOBAJI TaKOH CHOCO0 3aIIUTHl KOPHMOPATHBHBIX IIPaB, Kak BOC-
CTaHOBJICHUE KOPIOPAaTUBHOrO KOHTpois. Kak ormeuaercda B HayuHOH su-
TepaType, 3TOT CHOCO0 3aIIUTHI KOPIIOPATHBHBIX MpaB Kak Obl BOMpaeT B
ce0s1 Bce pyrue crocoObl 3alUThl, IIMPOKO MPUMEHsIEMbIE Ha MPAaKTHKE, a
MMEHHO: BHHAMKAIMIO M NPU3HAHME IIpaBa COOCTBEHHOCTH, NpH3HAHHE
CAEIKM HEACWCTBUTEIbHON M PECTUTYLMIO, 3AIMUTy HApyIIEHHOro mpe-
UMYIIECTBEHHOIO0 TMIpaBa IOKYNKH, NPU3HAHUE HEJNCHCTBUTEIHHBIMU
Pa3IMYHBIX KOPIOPATUBHBIX aKTOB U T. JI.

[TockonbKy MaHHBINA CIIOCOO 3alMTHI BEIpAOOTaH CyAeOHONW NpaKTH-
KOM M HUKaK He 3aKpeIUI€H Ha 3aKOHOJATEIbHOM YPOBHE, OH NOPOXKAAET
psn BonpocoB. B cBsi3u ¢ ynpasanennem BAC, xoTopsiii MOr OBl ITpOON-
KHTh JIETAIBHO TPOpadaThiBaTh HIOAHCHI, CBSI3aHHBIE C JIAHHBIM CIIOCOOOM
3aIUTHI, OCTAJIUCH A0 KOHIIA HEPA3pPELIEHHBIMU TaKUE BONPOCH! KaK: MOHS-
THE BOCCTaHOBJICHHS KOPIOPAaTHBHOI'O KOHTPOJIS, YCIIOBHS IMPHUMEHEHHS
JITAHHOT'O CIToco0a 3aIyThl ¥ €r0 MECTO B CUCTEME CaHKIIMOHMpoBaHHBIX ['K
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Croco00B 3alIUTHI TPaKAAHCKUX TpaB. HesicHOM Takke ocTaércsi mpaBoBas
IpUpoJia JAHHOTO CII0c00a 3aIlUThL.

B. C. BEJIOBA
WBaHOBCcKUii TOCy1apCTBEHHBIN YHUBEPCUTET

MEJIUALIIAA KAK CIIOCOB PASPEIIEHUA CIIOPOB,
CBA3AHHBIX C PACTOP) KEHUEM BPAKA

OcHOBHOM 3aa4ell ceMelHO-IIPaBOBOro peryiupoBanus B PO sBis-
ercst ykperienne ceMbu. CBoOona pacTopskeHus Opaka, ImpeaycMOTpeHHast
B 3aKOHOJATENIbCTBE, HE O0ECleYyMBaeT CTAaOMIIBHOCTH COLMAIbHOTO HH-
ctutyTa Opaka. CnenoBarenbHO, HEOOXOIUMO OEpeXKHO OTHOCHTHCS K CY-
IIECTBYIOIMM OpakaM, CO31aBaTh MPAaBOBBIE MPEAIIOCHUIKH Ul COKpare-
HUS KOJIMYecTBa pa3BofoB. CyYIIECTBYIONIME CPEACTBA COXPAHEHUS U YK-
peruieHust ceMbH He 3()(EKTHBHBI, TaK KaK HE IPEAIOiararoT COIACUCTBUS
cymnpyraMm B yperyiupoBaHuH KoH(unkTa. OZHUM M3 TJIABHBIX CHOCOOOB
pelIeHus JaHHOH MPoOJIeMBI IIPECTABISIETCS BBEIACHUE JOMOIHUTEIBHBIX
TIPOLIE/IYp, HANPABJICHHBIX HAa YCTPaHEHHE ITPOTUBOPEYNHA MEXIy Cylpyra-
MU, JeXaluX BHE c(epbl NMpaBOro perynupoBaHus. B wacTHOCTH, Takoi
TIPOLIEYPOH MOXKET CTaTh MENAIISI.

[Mpouenypa Mequanyy — 3TO CrOCO0 YperyaupOBaHHs CIOPOB MPHU
COJICHCTBUYM MenuaTopa Ha OCHOBE JOOPOBOJIBHOIO COTJIACHs CTOPOH B Iie-
JISIX JIOCTIDKEHUS! UMY B3aMOIIPHEMIIEMOTro pelieHus. Menuarop nmomMoraer
CTOpOHaM HAWTH CHOCOOBI YperyJIupoBaTh KOH(MIMKT, KOTOPHIA BBI3BAI
CIIOp, CIIOCOOCTBYET BBIPAOOTKE B3aMMOBBITOTHOTO PEIICHUS.

CeMeliHble IPaBOOTHOIIEHHS], B OTJIMYUE OT WHBIX, XapaKTepHU3YIOT-
Csl HAJIMYMEM TECHBIX B3aMMOOTHOIICHUH MEX/1y WIEeHAMH CEMBbH, JOBEpH-
TENILHOHM CBSA3BIO APYr C APYroM, MO3TOMY pacTop)KeHHe Opaka MOXET 3a-
TparuBaTh MpaBa U MHTEPECH HE TOJILKO CYNpPYroB M HAHECTH CYIIECTBEH-
HBII Bpe BCEM WIEHaM CeMbH. B CBsI3W ¢ 3TH mporecc pa3penieHuss KOH-
(imKTa 1OIKEH OBITH ONPEJENIeH C YYeTOM XapaKTepa CeMEHHBIX OTHOIIIe-
uuil. [opsmok pacTopkeHus Opaka, TpU KOTOPOM MPEAYCMOTPEHA BO3-
MOXHOCTb 3TOT KOH(JIMKT pa3pemuTh U BBISBUTH MPUYMHBI, MMO3BOJIUT B
JITAHHOM CJIy4ae COXPaHHUTh CEMbIO.

Takum 00pa3oM, yperyiupoBaHHE CEMEHHO-IIPaBOBOTO Criopa Mo-
cpeicTBOM oOpalieHus: K MEAUaTopy MO3BOJISIET PEIIUTh IMpOoOJIeMy, JIexa-
LIYI0 B OCHOBE Takoro cropa. Mcnons3oBanue Meanamu oyaer 3¢ dexTrs-
HBIM CPEICTBOM CHIDKEHHUS! HANpPSDKEHHOCTH M KOH(JIMKTHOCTH B CEMbE,
W3MEHUT HampaBiieHHe OpaKkopa3BOIAHOIO 3aKOHOJATENLCTBA B CTOPOHY
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MPUOPUTETA 3AIIUTHI IPAB U MHTEPECOB HECOBEPIIEHHOJIETHUX JETeU pas-
BOJISILIMXCS] pOAUTENEH.
Paboma svinonnena npu ¢punancosoti noooepoicke epanma Uel'y

U. B. TAJIAMBA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

CAEJIKA, COBEPIIEHHASA ITO/JI BJIMSAHUEM OBMAHA

I'paxxnanckoe 3aKOHOAATENHCTBO JAETUT HENCUCTBUTEIbHBIE CICIKU
Ha HUYTOXHBIE U ocriopumMble. CornacHo 1.1 ¢T.166 I'paxxnaHckoro konaeka
P® ociopumsbie cAeIKH HEJACHCTBUTEIBHEI B CHITY IPU3HAHUS X TAKOBBIMU
Cy/IOM, @ HUYTOXKHbIE HENEHCTBUTENIbHbI HE3aBHUCUMO OT TaKOro IMpH3Ha-
HUSL.

I'K P® BrigenseT HECKOJIBKO OCHOBAHHMH HENEHCTBUTEILHOCTH OC-
mopuMol caenku. OJHAM W3 TaKUX OCHOBAaHUU sBIseTcs oOMaH. B cmmy
a03. 1-2 m.2 cr. 179 'K P® cpenka, coBepieHHas IO/ BIUSHAEM OOMaHa,
MOJKET OBITh MPHU3HAHA CYJOM HEACHCTBUTEIBHOHN MO UCKY MOTEPIICBIIETO.
OOMaHOM CUMTAETCS HAMEPEHHOE YMOIYaHHE 00 0O0CTOSATENBCTBAX, O KO-
TOPBIX JIAIO JOJHDKHO OBUIO COOOIIUTH MPU TOW JOOPOCOBECTHOCTHU, KaKas
0T Hero TpebdoBaach Mo YCIOBUAM 000pOTa.

3aKk0OH HE BBIJIEIACT JETaJbHOrO MOHATHS OOMaHa, HO YCTaHABIIMBa-
eT, psa npusHakoB. [Ipexke Bcero, 0OMaH HCXOIUT OT CTOPOHBI TI0 CHETKE,
MO0 OT TPEThEro JuIia, JAEHCTBYIOIIET0 B €ro MHTEpecax, JHOOo Jula, B
HHTEpecax KOTOPOro COBEPIIAETCS OJHOCTOPOHH:AA craenka. OOMaH Bceraa
HOCHT YMBIIIIJICHHBINA XapakTep. YMBbICeT Ha 0OMaH MOXKET OBbITh BhIpayKeH
MOCPE/ICTBOM KaK aKTUBHBIX JCWCTBUM (HAIpuMep, COOOIICHUE JIOXKHBIX
CBCJICHUIT), TaK ¥ O€3ACHCTBHS WK YMOTYAHUS.

MOoXHO caenaTh BEIBOA O TOM, YTO HETOOPOCOBECTHOE JIWIIO JOJIK-
HO JICHCTBOBATh JTUOO O€3J[eHCTBOBATH €IIEe U C YMBICIOM Ha COBEPIICHHE
TaKOU CJIIEJIKU.

I'.®. [llepmieHeBUY THIca: «0OMaH SBISIETCS HAMEPEHHBIM BO30YK-
JIGHUEM B JIpYrOM JIMIIE JOXKHOIO MpeACTaBieHus». JaHHas TOuka 3peHHs!
MIPEJICTABIISAETCS BEPHOM, TaK KaK JIMIIO 3aBEJIOMO HEIOOPOCOBECTHO OTHO-
CUTCSl K 3aKJIFOUEHUIO CJHENIKH, MPUYEM KOHTPAareHT U He MOJI03pPEBaeT O
HAJIMYWK 0O0OMaHa, JEHCTBYS 10 OYKBE 3aKOHA.

Takum 00pa3oM, MOXKHO CKa3aTh, YTO JOOABIICHUE 3aKOHOIATEIEM
JIAaHHOT'O OCHOBAHMS HEJECHCTBUTEIHLHOCTU CHEIKHU SIBISETCS JIOMOIHUTEIIb-
HOU 3aIUTON CYOBEKTOB T'Pa)KIaHCKOrO0 00OpOTa OT HEM00POCOBECTHBIX
quu. [Ipu 3TOM, CleyeT OTMETUTh, YTO JAHHYIO CTaThlO0 HY’KHO KOHKpETH-
3UPOBATh, PACKPHIB HA 3aKOHOATSIFHOM YPOBHE IMOHITHE OOMaH.
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A. E.TTAJIKOB
WBaHoBCcKuii rocy1apCTBEHHBINA MOTUTEXHUUECKUH YHUBEPCUTET

IOPUJNYECKASA KBAJIMOUKALIUA TOT'OBOPA
MAPKET-MEHKHHT A

BupeBoii maeBod WHBecTHIMOHHBIA QoHI (manee — «BIIHD»),
BBe/IeHHBIN B 2012 1., 3aMMCTBOBaH U3 aMEPUKAHCKOW MPaBOBON CHCTEMBI,
YTO CTAHOBUTCS TCHICHIUCH, SBJISETCS PEICIIIHUCH U3BECTHOTO 3apyOex-
Hoit mpaktuke ETF. OgHUM U3 JTOCTOMHCTB HOBOT'O THIIA SIBJISIETCS BO3-
MOXXHOCTh WHBECTOPOB B JIF000€ BpeMs KOHBEPTUPOBATh MaW Ha OHpKe
Yepe3 CIeUaIbHOE JIUI0 — MapKeT-Melikepa (nanee - «MM»y).

B nepByro ouepesp MHTEpEC BBHI3BIBACT CYOBEKTHBIN COCTaB JIOTOBO-
pa ¥ YUCIIO CTOPOH. B 3aK0HE MPEyCMOTPEHBI IBE MOJISITH OMOCPETOBAHUS
JIOITyCKa MaeB K OpraHU30BaHHBIM TopraM. [1o mepBoii MOIETTH corTanicHue
MOKET OBITh MHOTOCTOPOHHUM, TOCTHTHYTBHIM KaK MUHHMYM MEKIY TPEeMs
yaactaukamu (O6upka, YK u MM). [lo BTOpoii MOIenu CyIIecTBYeT He-
CKOJIBKO JIBYCTOPOHHHUX JTOTOBOPOB Mexay oupikeii, YK u MM. Untepec-
HO, uT0 MM MoeT ObITh mpeacTaBuTeaeM YK, uTo TeopeTHUECKH CO3aeT
TPEThIO MOJICIb — JIBYCTOPOHHEe coramienre Mexay YK B numne MM u
oupxeii. Cratyc Oupxku U1 YK OTHOCHTENBHO TOJHO PACKPBIT B TPYAax
YYEHBIX B OTJIHYUE OT MM, KOTOPBIX, O-BUIUMOMY, CYIIIECTBYET JBa TUIIA.
Od¢unranbHbIN, 3aKITIOUMBIINN TOrOBOP ¢ OUPIKEH, Yel ctaTyc ompeeNeH
MIPaBWJIAMH TOPTOB, OH BIMCBHIBAETCS B MIEPBYIO U BTOPYIO Mojenb. U He-
O(pHUIHANBHBIN, He 3aKITIOUaloNIui JOroBOP ¢ OMpIKel, HO W HE MOydaro-
i Bo3Bpat komuccuu. OUeBUAHO, YTO €r0 CTaTyC OJIU30K K OPOKEepCKOo-
My/munepckomy. [IpaBa u 00s3anHOCTH MM MOTYT OBITH JTETEPMUHHPO-
BaHBI B TUIOBBIX NpaBmiax ympasieHus BIIM®Dom. A 31eck yxe Haboaa-
eTCs JaBHSS MPOOJieMa HEBOCIPHUSTUS POCCHHCKUM TPABOMOPSIKOM OcHe-
(unmapHeIX OTHOIIECHUH B 3TOH cdepe.

BrI3biBaeT MHTEpEC MPEAMET IOTrOBOpAa, KOTOPBIA NMPSMO Ha3BaH B
3aKOHE, KaK «IOJJIepKaHUe IICH, CIpoca, MPEUIOKEHUs U (win) odbema
OpPraHU30BaHHKIX TOProB». I10 cBOEH CyTH JOrOBOpP MapKeT-MEUKHUHTA SIB-
nsercs mo knaccudurammu O.A. KpacaBumkoBa — OpraHU3aIIOHHO-
nenerupyonM. MM sBIseTcs KBATU(QUIIUPOBAHHBIM YYaCTHUKOM TOPTOB,
OJTHAKO, JAHHBINA JOTOBOP HE MOXET OBITh OTHECEH K KATCTOPUHU OUPKEBBIX,
T.K. HC IMEET B KAa4eCTBE Kay3bl Mepexo/ 0a3UCHOTrO aKTHBA WJIHM MpaB Ha
HEro OT OJHOTO yYacTHHKAa TOPTOB K Ipyromy. TeM He MEHee, paccMaTpu-
BaeMBIii JIOTOBOP SIBIIICTCS] BEHIYPHBIM H, B JIIOOOM ClTydae, pa3rpaHHYCHUC
HemoOpocoBecTHOrO mmoBeneHUsT MM M HECUCTEMHBIX PHCKOB SIBISCTCS
9KCTPaBaKHBIM MOMEHTOM J[JIsl TIPUBJICYCHHUS €T0 K OTBETCTBCHHOCTH.
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A. A.TPY3JIEBA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

HOBEJLJIBI CEMEWMHOI'O 3AKOHOJATEJIbCTBA 2016 T'OJIA
Ob OBIIEM UMYHIECTBE CYIIPYI'OB

®enepanbublii 3akoH Ne 391-®3 ot 29.12.2015 r. cymecTBeHHO
pacmmpsieT MOJHOMOYMSI HOTapuyca, ycTaHaBiHMBas Oojiee JIEHCTBEHHBIE
CMOCOO0bI 3alUTHI MPaB IPAXKIAH U OTKPbIBask HOBBIC HANPABJICHHUS Pa3BH-
THUSI UHCTUTYTA HOTApHATA.

Tax, ¢ 1enplo 3alKTHl HHTEPECOB CYNPYTOB IIPH COBEPLICHUH Clie-
JIOK W TIpY pazjesie UMYIIECTBA IIPH Pa3BoJie 3aKOH yCTaHaBIMBAeT 00s3a-
TENIFHYIO HOTapUaJibHYIo (opmy.

Teneps cornamieHue o paszene OOIIEro UMYIECTBA CYNIPYroB BXO-
JIIT B KOMIIETEHIIMIO HOTapHyca B OTJIMYUE OT npeasiaymeii peaakiyn Ce-
MmeiiHoro Kozekca, rie cynpyram paspemanocs oQOpMIISTh COTJIAIIEHHE B
npoctoi muckMeHHOH (opme. [Ipoananm3upoBaB cyneOHYIO HPAKTHKY
MIPOLLIBIX JIET MOXKHO CZENAaTh BBIBOJ, YTO 3a4acTylO COTJIAIICHUE O pasjie-
Jie UIMYIIECTBa 3aKII0YaJIOCh Ha HE BBITOJHBIX ISl OJHOM M3 CTOPOH yCIIO-
BHSX. DTO B TIEPBYIO OYEpelb ObUTO 0OYCIOBIICHO (PMHAHCOBOI 3aBUCHMO-
CTBIO OJTHOTO CYyIpyTa OT JPYroro, Takke ObUIN U3BECTHBI CIydau OKa3aHUs
B CBS3M C OTHUM JIaBJICHHS. YCTaHOBJIEHHE 00s3aTeNIbHOM HOTapHaJIbHOMN
(GOpMBI TaKMX COTNIAIICHUH MO3BOJNUT 3aIUTUTh MPaBa BCEX YYACTHUKOB
cornmamenus. B coorBerctBum ¢ CeMEHHBIM KOJIEKCOM Temepb pasfien
MMYILECTBA MOYKHO OCYIIECTBIISTH TOJBKO COTJIAIIEHUEM O pasjielie COBMe-
CTHO Ha)KUTOT'0 UMYIL[ECTBA MIIM OpayHbIM JOTOBOPOM.

Uro kacaercsi 00s3aTeIbHON HOTapUAIBLHOW (POPMBI CYNPYKECKOTO
corjacusi Ha CIIeJIKH, TpeOyrolue rocyJapCcTBEHHOH PErucTpary, TO Te-
nepp  Tpedyercsi HOTapUallbHO YIOCTOBEPEHHOE COrjlacue CYNpYroB Ha
CJICNIKH TI0 PaCIIOPSDKEHUIO UMYIIECTBOM, IPAaBO HAa KOTOPOE TpedyeT rocy-
JIApPCTBEHHOHW perucrpauuy. PaHee 3aKOHOM IIpeaycMaTpUBaJIACh JIHIIb
TOCYIapCTBEHHAsE PErucTpanusi caMHX CIEJIOK, HO C TEYEHHWEM BpPEMEHU
OOJIBIIMHCTBO TAKHX C/IEIOK JIMIIMINCH HaJUIeKAIIEro MpaBoBOro peryiu-
poBaHMs. DTOT (akT ObUT OO0YCIOBIEH TEM, YTO T'OCYAAPCTBO IMPEKPATHIIO
pETHCTpAIMIO CaMUX CJEJIOK, OCTaBUB TOJBKO PETUCTPALMIO MPaB HA UMY-
mectBo. [IpakTHKe W3BECTHBI Cllydad, KOrja HeZ0OpPOCOBECTHBIE CYNPYTH,
YMBIIUIEHHO YIIEMIISUIM TIpaBa JAPYroro Cymnpyra, Mojb3ysch OTCYTCTBHEM
TpeOOBaHMSI HOTAPHAIBHO YJOCTOBEPEHHOI'O COIJIaCHsl Ha COBEpIICHHE
cnenku. Tenepsb ¢ BBeJIeHHEM JaHHOT'O NIPAaBHIIa 3aKOHOATENb TapaHTHPYET
3aIUTY NPaB U HHTEPECOB JOOPOCOBECTHBIX CYIPYTOB.
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E. C. JAHWJIOBA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

CIIEHNUAJIBHBIE CIIOCOBbBI 3AIIUTHI
YECTH, JOCTOUHCTBA U JEJOBOM PENIYTAIIUM:
TEOPUA U IPAKTUKA ITPABOITPUMEHEHUA

Jlis 3ammThl YecTH, JOCTOMHCTBA M JIEIOBOH PEIyTaluy MPUMEHs-
10TCS 00IIMe W crenuaibHble crocoObl. K o0muM crienyer oTHECTH KOM-
TIEHCAIMI0 MOPAJILHOTO Bpe/ia U BO3MEIIEHHE YObITKOB, OHU yYKa3aHBI B CT.
12 TK P® u sBns0TCS yHUBEPCAIbHBIMHY, T.€. IPUMEHUMBIMHU JUISl 3AILUTHI
JM000ro CyOBEKTHBHOIO TpakAaHCKoro mpasa. CrHenuaibHble CITOCOOBI
3alUThl peaycMoTpensl B cT. 152 'K P® u npumeHstoTes Ais 3alUThI
TOJIBKO BBIIIEHa3BAHHBIX HEMAaTEpUAIIbHBIX Oar.

HecMmoTpss Ha Hanmuuue CXOACTBA MEXAY ONpOSepiCeHueM nopoua-
wux ceedenuti - TOOPOBOIBHBIM WM IIPUHYUTENBFHBIM OTPHUIIAHUEM HECo-
OTBETCTBYIOMINX JEHCTBUTEILHOCTH MOPOYAIINX CBEJICHUH, UCXOASAIINM OT
JIMIA, PaclpOCTPAHUBIIETO TAKUE CBEJCHUS - U ONYOIUKOBAHUEM OMEemd 8
CMMH (BoccraHOBWTENbHAST HANPABIEHHOCTb, TOXJECTBEHHOCTh peayn3a-
MA BHECYJEOHBIX INpPOLENYp), CYHMIECTBYIOT CYIIECTBEHHBIE DasziHyusi B
YCIIOBUSIX TIPUMEHEHHSI 3TUX CPE/ICTB 3aIlHTHI.

3ammra MOXKET OCYLIECTBISITHCS M IYTEM 3dMeHbl Ul OM3bl8d 00-
KyMeHma, UCXOJIIEr0 OT OpraHu3alui U COJEeprKallero rmopoyamiue cBe-
nenust. OT3bIB JJIOKYMEHTA MPOUCXOMUT ITYTEM ITyOIIMYHOrO COOOIIEHHS O
€ro OT3bIBE W HENEHCTBUTEILHOCTH, HAIIPABJICHUSI TAKOTO COOOIIEHHMS JIH-
Iy, KOTOPOMY a/IpeCOBaH JOKYMEHT. 3aMeHa JIOJXKHA OCYIIECTBIATHCS My-
TEM COCTaBJIEHUsI HOBOT'O JOKYMEHTa M HAIIPaBJIEHHs €TO aJipecary.

Yoanenue nopouaweri ungopmayuu n npeceuenue unu 3anpeujenue
e€ JanbHEeHIIero pacnpoCcTpaHeHUs OCYIIECTBIISIETCS TOCPEACTBOM U3BSTHS
1 YHUUTOXKEHHs 0€3 KaKoW Obl TO HU OBLIIO KOMIIEHCAIIUH N3TOTOBIICHHBIX B
LEJSX BBENEHHS B TPAXKIAHCKUI 000pPOT SK3EMIUISIPOB MaTepHaIbHBIX HO-
cureneil (e4aTHBIX M3JIaHNH, JOKYMEHTOB, BHJIEO- M 3BYKO3aITUCEH), eCiin
0e3 MX YHUUITOXKEHUS! yianeHne HH(HOpManui HEBO3MOKHO.

Ecnu cBenenns okaszanmchk JIOCTYNHBIMH B cemu Mumepuem, Tpax-
JIAaHWH BIpaBe TPeOOBATH yoaieHus nopouawell uHGopmayuy 1 OmpoBep-
KEHUsI YKa3aHHBIX CBEICHUH CIOCOOOM, 00ECIeYNBaIOINM J0BECHUE OII-
poBepxeHust 10 monb3oBatened cetu MurepHer. B IloctaHoBneHuM ot
9.07.2013 N 18-IT KC P® 0003Ha4YmII MOTEHI[HATLHBIX OTBETYUKOB, HAa KO-
IO MOXXET OBITh BO3JIO)KE€HA O0SI3aHHOCTH peasiM3alii yKa3aHHOTo criocoda
3aIUTHI - BIIAJENEL] caiiTa WK yITOJTHOMOUYEHHOE UM JINI0, KOTOPOE OTBET-
CTBEHHO 3a pa3MelieHne HHPOpPMaIK Ha ITOM caiTe.
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E. JI. JEHUCOBA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

COOTHOIIEHUE PECTUTYIUH, BAHAUKALNN
1 KOHIUKINN

[TpoGyieMbI COOTHOIIEHUS! PECTUTYINH, BUHAUKALUHA U KOHUKINH B
POCCHICKOM I'pa)XTaHCKOM IIpaBe MOTYT OBbITh CBEIEHBI K CIIEIYIOIIEMY.

1. dnst TOro 4ToOBI NOHSTH 3HAUYEHNE U ITPUPOIY STHX IPABOBBIX SB-
JICHUH HE0OXOJUMO OOPaTUTHCS K UX NCTOKaM — PUMCKOMY YaCTHOMY IIpa-
BY. DTO BaXXHO ellle U MOTOMY, YTO POCCHICKOE MPAaBO MCTOPUUECKH TSTO-
TeeT K HEMEI[KOMY NpaBy, OCHOBAHHOMY Ha pELeNIUN PUMCKOro mpasa. B
puMckoM mpaBe interdictum restitutio sIBJISIICS CPEICTBOM HEUCKOBOH (TIpe-
TOPCKOI) 3aIIUTHI, KOTOPOE MPUMEHSUIOCH B LENSX OCYIIECTBIICHUS WU
CHpaBeUIMBOCTH, ITPOTUB HEBBITOJl, BO3HUKAIOIIMX M3 HOPM OOBEKTHBHOTO
CTpPOro mnpaBa, MyTeM BO3BpAIICHHS JHIA B IEPBOHAYAIHHOE IOJIOKEHHE.
Bunnukanus ke (rei vindicatio) cioxuiach, Kak cyleOHBIH MHCTHTYT 3a-
IIMTHI MIpaBa YacTHOW COOCTBEHHOCTH — MCK COOCTBEHHHKA O TPH3HAHHU
€ro npasa Ha Belllb U O Mepeade eMy Ha 3TOM OCHOBAHHMH BEIIU U3 YY)KOTO
He3akoHHOTrO BiajaeHus. Konaukims (condictio) nMeeT HEOI03HAYHOE TOJ-
koBanue. [lo o0meMy 3HaY€HHIO, STO UCK M3 HEMpaBOMEpPHOro oborarie-
HUSL.

2. PasrpaHuyeHue peCTUTYLMM W BHHAWKAIMH. BuHmukamms —
BEIIHO-TIPaBOBOM aOCOIOTHBIN CIIOCO0O 3allWThI, HAIPABJICHHBIN HA HCTPE-
OoBaHHE MMYIECTBA Y JIUIA, C KOTOPHIM COOCTBEHHHMK HE COCTOSUI B JIOIO-
BopHbIX oTHomeHusix (cr.301 T'K P®d). Pecrurymmss — OTHOCHTENBHO-
MIPaBOBOH €IOCOO 3allUThI, HANPABIEHHBIH HA BOCCTAHOBJIEHUE IPEXKHETO
COCTOSIHMSI CTOPOH B HENEHCTBUTEIBHON CHENKE M Tpe/onaraonmi Bo3-
Bpar MOJIy4eHHOT0 10 TaKoi cienke uMymiectsa (cr.167 'K POD).

3. PasrpannyeHue BUHIUKAIMU U KOHAUKIUH 110 4.2 cT.167 'K PO -
B ClIy4ae HEBO3MOXHOCTH BO3BPATHUTH MOJYYEHHOE B HATYpE CTOPOHBI MPH-
CYXJAroTCsl K BO3MEIIEHHUIO er0 CTOMMOCTH B JIeHbraX. DTO HMOATBEPXKIAET
BUHMKanoHHas: Teopuss CaBUHBH, IO KOTOPOH KOHAMKITUS ITPUMEHSIETCS
B T€X CIIydYasX, KOTJa BEI[W OJHOIO JIMNA MOTPEOJIeHB! IPYTUM JIUIOM MU
CMeIIaJIiCh C OJHOPOAHBIMHU BEUIaMH, TaK YTO COOCTBEHHHUK BEIEH yTpa-
YMBaeT BO3MOXKHOCTh MPEIABSBUTH BUHAMKAIMOHHBIA HCK ISl UX HCTpeOo-
BaHMA. B poccuiickoM mpaBe Taxke CyIeCTBYET BO3MOXKHOCTh Peallu3aliiu
KOHJJMKIIMOHHBIX 0053aTeJIbCTB COBMECTHO C JPYIrMMH TpeOoBaHUSIMHU (B
T.4. BUHAWKAIMEH) B cuuty nonoxkennit cr.1103 TK PO.
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E. B. EOPEMbBIYEBA
MBaHOBCKUI TOCYIapCTBEHHBIN YHUBEPCUTET

CTPAXOBAHHE T'PA’KJIAHCKOM OTBETCTBEHHOCTH
3ACTPOMIIIMKA KAK HOBBI MHCTUTYT OBECIEYEHUS
OBA3ATEJIBCTB B 1OJIEBOM CTPOUTEJ/IBCTBE

MexaHHU3M JI0JIEBOTO CTPOHMTENIHECTBA MMEET BA)KHOE COLMATIBLHOE
3HAQUEHWE W TO3BOJISIET PEIIUTh JKWIUIIHYIO TNpoOlieMy psaa TpakaaH,
BCTYNAIOMIUX B IPABOOTHOLIEHUS 10 JIOJIEBOMY CTPOHTENIBCTBY, KOTOpBIE
yperynmupoBansl @3 Ne 214-03 «O0 ydacTuu B JIOIEBOM CTPOHTEIILCTBE
...». OmHaKo, HepenKH ciydad, KOrja IpakaaHe-JONbIIMKA He IMONydaroT
XKUIbE, TO3TOMY 3aKOHOJATENb BCTal Ha MX CTOpoHY BBeAs ¢ 2014 roma
HWHCTUTYT CTPAaXOBaHMS IPAXKIAHCKOH OTBETCTBEHHOCTH 3aCTPOMIIMKOB Kak
OIIMH M3 METO/IOB T'OCYJAapCTBEHHOI'O PETYIUpPOBaHHSA B cdepe 1oneBoro
cTpoutenbeTBa. [IpemyiokeHne O BBEJCHWHM CTPAxXOBaHUsI TPaskIaHCKON
OTBETCTBEHHOCTH 3aCTPONIINKOB BHICKa3bIBAJIOCH Y)Ke JaBHO. B wactHOCTH,
B mporiecce pa3paborku ['pagocrpoutensHoro konekca P@. YdaeHsie B CBOIO
odepenb Takke ObUIM HAa CTOPOHE BBEAEHHMS WHCTHTYTa CTPaxoBaHUS WU
NIPUBOIMIIA B TIPUMEP TOJIOKHUTEIBHBIA OMBIT 3apyOeKHBIX TOCYJapCTB.
CormnacHo mnonoxeHusm D3 Ne 214-P3  crpaxoBaHHME TIpakJaHCKON
OTBETCTBEHHOCTH SIBJISIETCSl QJITEPHATUBHBIM CIIOCOOOM — oOecriedeHust
WCIIOJTHEHUs O00s3aTeNIbCTB 3aCTPONUIIMKOM Hapsay C IOPYYHUTEIHCTBOM
O0aHKa M HOCHT HeoOs3aTenbHBIN Xapaktep. CTpaxoBoil pHUCK B 3aKoHE
OIIpe/ieIeH KaK «HEHCIIONHEHHE O00s3aTeNbCTB 3acTPOWIIMKa II0 Iepeade
YKHUJIOTO TIOMEIIEHHs] YYaCTHUKY JIOJIEBOTO CTPOUTENHCTBAY.

Kak obecrieunBaeTcst cTpaxoBaHHe TPayKAaHCKOH OTBETCTBEHHOCTH
B Hacrosiiee Bpems? J[Bymsl ambTepHaTHMBHBIMH criocobamu. Bo-mepBbIX,
TIOCPEACTBOM Y4acThsi 3aCTPOMIIMKA B OOIIECTBE B3aMMHOIO CTPaXOBAHUS
T'PaXJIaHCKOW OTBETCTBEHHOCTH, MMEIOIEM COOTBETCTBYIOUIYIO JIMIICH3UIO
Ha OCYILIECTBIIEHHE B3aMMHOTO CTPAaXOBaHHS M CO3AHHOM HCKIFOYHUTEIIHHO
JUIS  OCYIIECTBJIEHUsS] yKa3aHHOTO BHAA CTpaxoBaHWs. Bo-BTOpBIX, C
MOMOIIBI0  3aKJIIOYEHMs]  JIOTOBOpAa  CTpPaxoBaHMS  TIpakIaHCKOW
OTBETCTBEHHOCTH 3aCTPOMIIMKA 3a HEWCIIOMHEHWE WM HeHaJuIexariee
WCIIOJTHEHHE 0053aTebCTB 10 Tepeaue KUIOro IMOMEIIEHHS 10 JOTOBOPY
CO CTpaxoBOW oOpraHu3anueld, MMEIONIEH JMIEH3MI0 Ha OCYIIECTBIICHUE
9TOrO BWJAa CTpaxoBaHWS. BelrogonpuoOperaTensMu 10  JOTOBOPY
CTpaXOBaHU SBJISIOTCS] YYACTHHUKH JOJIEBOTO CTPOUTENBCTBA.

Taxum 00pa3oM, BBelleHHE MHCTUTYTa CTPAXOBAaHMS I'PakIaHCKOH
OTBETCTBEHHOCTH 3aCTpOWIIMKA SIBISETCS MONTOXIAHHBIM W TIO CYTH
OIpaBAaHHBIM, @ HACKOJIBKO 3TO 3(p(hEeKTHBHO MOKaXKET MPaKTHKA.
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E. 0. KAPHEEBA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

CYJIEBHAS ITPAKTUKA 110 3ABEIIATEJIbHBIM
PACHIOPAKHHUAM

29.05.2012 roga Bepxosnslit cyq PO Beinec [locranosnenue Ne 9, B
KOTOpOM 0000 M MPOaHATU3UPOBAN Cy[AEOHYIO MPAKTHKY IO JeJIaM O
HacnenoBaHud. BepxoBueiii Cyn PO otnensHO paccMoTpen Takod BUA 3a-
BEIl[aHUS KaK 3aBelIaTeNIbHOE PaClopsHKEHUE MpaBaMU Ha JIEHEKHbIE CPel-
CTBa, HaXOJAIIMECS HA cuerax B OaHke. Ha ciyuali cMepTu JTUIIO MOXET
OIIPENICIUTh CYH0Y JCHEXKHBIX CPEICTB HE TOIHKO 3aBEIIATEIEHBIM PACIIO-
pSYKEHHEM, HO U MPOCTHIM 3aBellaHneM. Takke pacCMOTPEH BOIIPOC O TOM,
KaK 3aBCI[aHUEM MOXET OBITh M3MEHEHO WJIM OTMCHEHO 3aBEIIaTelBHOE
pacnopsbkeHre. YKa3aHO, YTO U 3aBEIIATENIbHBIM PACIIOPSIKEHUEM MOXKET
OBITh U3MEHEHO 3aBEIIaHUC B YaCTH, KACAIOMICHCS pacIOpsHKEHUS TIpaBaMu
B OTHOIIICHUH CPEJICTB, HAXOMANIMXCS HAa CUETe TPakJaHWHA B YACTH, Ka-
calolleiicsl mpaB Ha JICHEXKHbIE CPEICTBA, BHECEHHBIE U BO BKJIAJ WJIM HAXO-
JITIAECS Ha JTF00OM JPYTroM cUeTe B 3TOM O0aHke. IHTEepeCHO OTMETHUTh, YTO
panee cyas! TonkoBand 1. 6 cT. 1130 'K P® orpanuuunrensHo, ykasbiBas,
YTO 3aBEIIATEIbHOE PACTIOPSIKEHUE HE MOXKET U3MEHSTh MOJIOKEHUs 3aBe-
manus (Hampumep, Omnpenenenue Pszanckoro oOmacTHoro cyma oOT
08.09.2010 Ne 33-1590). OmHAKO €CTh MPUMEPHI U TPOTUBOMOIOKHOH CY-
ne6Hoit mosumuu  (OnpeneneHrne MOCKOBCKOTO TOpPOJICKOrO Cydaa oOT
22.08.2011 mo memy Ne 33-26066).

Baxxupim 3ameuannem BC PO sBnsiercs TO, UTO 3aBElIaHUE MOXKET
OBITh OCIIOPEHO TOJIEKO MOCJEC OTKPBITHS HACIEICTBA. A NPHU3HAHHC 3aBE-
I[aHUS HEJICHCTBUTEILHBIM BO3MOXKHO JIMIIH B OMPEACICHHBIX CITyJasx, KaK
HaIlpuMep OTCYTCTBHUE y TpakJlaHWHA, COBEPILIAIONIETO 3aBEllaHue, B 9TOT
MOMEHT JIeeClIOCOOHOCTH B MOJHOM o0beMme. B cyneOHol mpakTHke oTMe-
YaeTcsl, UTO JIEUCTBYIOIIEEe 3aKOHOIATEILCTBO HE MPeyCMaTPUBAET B Kaue-
CTBE OCHOBAHUSI HEIECUCTBUTEIBHOCTH 3aBEIAHUS €r0 HEUCIOIHUMOCTD.
Bepxosnbrii Cyn P® Beimenu, 4To OTAEIBHBIC HEAOCTATKY 3aBeIaHus (K
MIpUMeEpY, IOMAPKU U OMUCKHU) TAaKXKE HE MOT'YT OBITh OCHOBAHUEM JUTS IIPH-
3HAHUS €0 HECHCTBUTEIBHBIM, CCITU CYJ YCTAHOBHT, YTO WX HAIMYHE HE
BIIMSIET HA BO3MOYKHOCTh TIOHSThH BOJIIO 3aBeUIATEIIsI.

[ToctanoBnenue [Inenyma BC PO no nenam o Hacieq0BaHUM CTaJIO
OTHUM U3 CaMBIX OXHIACMBIX pa3bsICHEHHH HOpM mpaBa. OHO sBISCTCS
CcaMbIM O0BEMHBIM U3 BCEX Pa3bsACHEHUI HACIIEJCTBEHHOI'O 3aKOHOIATENb-
CTBa, OXBATHIBAET JIOCTATOYHO UIUPOKUN KPYT BOMPOCOB HACJIEIOBAHMUSI.
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B. B. KUPITIMYHUK
WBaHoBCcKuii rocy1apCTBEHHBIA YHUBEPCUTET

MMPOBJIEMbBI IPUMEHEHUA ITPUHIIUITA
JOBPOCOBECTHOCTH

OHUM W3 3HAYHUTEITEHBIX U3MEHEHUH TPaKIaHCKOTO 3aKOHOIATENb-
CTBa SIBIISICTCS 3aKpEIUICHUE MPUHIIMIA JToOpocoBecTHOCTH. J[oOpocoBecT-
HOCTh BO3BOJUTCS B TIPABOBOW MPUHITUI, HO 3aKOHOAATENh HE PACKPBIBAET
ero cozaepxkanue. TakuM 0Opa3oM, BCTaeT BOMPOC O MPABUIBHOCTH MOHU-
MaHUS ¥ MPUMEHECHUS TaHHOTO MPHUHIUTIA.

J0OpOCOBECTHOCTE SBJSICTCS OICHOYHBIM ITOHATHEM, U OCHOBEHIBA-
eTCs Ha JIPYTMX HPABCTBEHHBIX KATETOPHSX, COJCPKAHUE KOTOPBIX TaKKE
SIBIIICTCS OICHOYHBIMH. HO MOHMMaHMe 3TOTO MPUHITUIA TOJIBKO B HPABCT-
BEHHOM aCIIEKTE SIBJISICTCS] HEBEPHBIM.

Kak u3BecTHO, TpakJaHCKOE MPaBO PETYINPYET UMYIICCTBECHHBIC H
CBSI3aHHBIC C HUMU JIMYHBIC HEUMYIICCTBEHHBIC OTHOIICHUE, YYACTHHKH,
KOTOPBIX SBJISIOTCS FOPUINYCCKH PABHBIMU JIUIA, KOTOPHIC MPH MPUHITHN
pelleHu PYKOBOACTBYIOTCS aBTOHOMHUEH Bon. C ydeToM 3THX (PakTopos,
K TIOHSTHIO JOOPOCOBECTHOCTH CJIENYET OTHOCUTHCS C OCTOPOXKHOCTBIO: HE
VIIEMJIATh CBOOOAY NEHCTBUI CYOBEKTOB TPaXKIaHCKOr0 000pOTa M HE UC-
KII0YaTh W3 MPUHIMIIA JOOPOCOBECTHOCTH €r0 FOPUANICCKYIO COCTABJISIO-
LIYIO.

PaccmatpuBath TOOPOCOBECTHOCTH CIEAYeT B JBYX CMBICIax. Pac-
cMaTpuBas JOOPOCOBECTHOCTh B CYOBEKTUBHOM CMBICIIE, CIICAYET OOpaTHTh
BHHUMAaHNE Ha OTHOIICHHUE JINIA K CBOMM JIEHCTBUSAM, HA MOTHUBEI, I10 KOTO-
pBIM CYOBEKT pemmwI JeHCTBOBaTh. PaccMarpuBas JOOPOCOBECTHOCTH B
00BEKTHBHOM CMBICTIC, CIICAYET U3ydaTh UMEHHO ITOBECHUE i, | paHu-
IIbI 3TOTO TIOBECHUS MIPAIOT BAXKHYIO POJIb MPH OIIEHKE €ro KakK J00poco-
BeCTHOro. Tak CYOBEKT JOIKEH MPHU OCYIIECTBICHUU CBOMX IPAB YYUTHI-
BaTh NPaBa U 3aKOHHBIC UHTEPECHI KOHTPAreHTa U TpeThux Jull. [loBeneHme
JIUIA CIEyeT TaKKe OICHUTh Ha COOTBETCTBUE YCIOBHUSAM JOTOBOPA, HOP-
MaM 3aKOHa WU 0ObIYasiM.

Takum 00pa3oM, MOKHO JaTh CIEAYIONICE OHATHE MPUHITUITA J100-
POCOBECTHOCTH B TPaKJIaHCKOM TpaBe. JloOpOCOBECTHOCTh — 3TO ITOBEJIE-
HUE JINIA, KOTOPOE XapaKTEepU3yeTCss 3HAHUEM U OCBEJIOMIICHHOCTBIO O CY-
IIECTBYIONIUX y HEro 00s3aTeNIbCTBaX U MpaBaxX, KOTOPHIC OH JIOJDKEH BBI-
TIOJTHUTH WU HCIIOJB30BaTh CBOCBPEMECHHO, B TPETYCMOTPEHHBIX 3aKOHOM
TpaHUIaX U C COOJIIOJICHHEM YCTaHOBJICHHBIX MPOLEAYp, 3a00TACH O MO-
CIEJCTBHUAX M 00 MHTEpEcax KOHTpareHTa W TPeThHX JuIl. [Ipu 3ToM naH-
HOE TIOBEJICHUE JIOJDKHO COOTBETCTBOBATH YCIOBUS JIOTOBOPa, TPEOOBAHUAM
3aKOHA WJIU 00bIYasiM.
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A. X. KPOTOBA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

BUABI MPOIIEHTOB 1 UX COOTHOIIEHMUE 110 I'K P®

KapnunanbHble M3MEHEHHS B 00s3aTEILCTBEHHOM IIpaBe, KOTOpHIE
BHec Denepanbhbiii 3akoH 0T 08.03.2015 N 42-D3, He TOJIBKO YCOBEPIIEH-
CTBOBAJIM IIPABOBOE PETYJIMPOBAHNE OTHOIIECHUH MEXAY yJacTHHKAMH Tpa-
KIAHCKOr0 000pOTa, HO M CO3/aJIH JIOTIOJTHUTENBHbIE CIIOPHBIE BOTIPOCHI U
npoOJIeMHBIE CUTyallMd. B 4acTHOCTH, 3aKOHONATENb BBEN IOHSITHE «3a-
KOHHBIX MPOLIEHTOBY, NpaBUiia 0 KOTOPBIX cojepxarcs B cT. 317.1 'K P®.

ITo cBoeil nmpaBoBO# MpUPOJE OHU SABISAIOTCA IUIATOM 3a MpaBOMEp-
HOE I0JIb30BaHME JICHEXHBIMU cpeAcTBaMU. HoBast cTaThsd ycTaHaBIMBaeT
TIOPSZIOK UCTIOMHEHUsI 0053aTeIbCTB. DTO OTIINYAET 3aKOHHBIE TIPOLIEHTHI OT
nponeHToB no cT. 395 I'K PD, xoTopelie SBIAIOTCS MEpPOMl rpa’kIaHCKO-
IIPaBOBOM OTBETCTBEHHOCTU M HAYMCISAIOTCS 32 HENIPaBOMEPHOE MOIb30Ba-
HHUE YY)XHUMHU JICHEXHBIMU cpelcTBaMH. TakuMm o0pa3oM, MpeacTaBIIseTcs
BO3MO)KHBIM O/IHOBPEMEHHOE HaYHCIIEHHE TIPOLIEHTOB 10 00EHM CTaThsIM.

Hexotopslie BUIBI 1OrOBOPOB COAEPKAT OTAENbHbIE NIPAaBHIa O Ha-
YHCJIEHUU NPOLIEHTOB (Hanpumep, cT. cT. 488, 823 'K P®). CoriacHo .
1 cr. 307.1 TK P® oOmue monoxeHust 00 00s13aTebCTBaX NPUMEHSIOTCS B
TOM CIly4ae, €CJIM CIELHUaIbHBIMU MTPaBWIaMU 00 OTAENBHBIX BUAAX JOTO0-
BOpOB HEe mpeaycMoTpeHo uHoe. BeneactBue uero crates 317.1 TK PO
Oyner MPUMEHSATHCS TOJIBKO K TEM JIOTOBOPHBIM 0053aTeNbCTBaM, B KOTO-
PBIX HET ClieNUaNIbHBIX TPaBHUII 110 B3UMaHHUIO TPOIIEHTOB.

Heonno3naueH Bompoc oOpaTHOW CHIIBI TMPaBWJI O 3aKOHHBIX IPO-
LIeHTax. BriosHe JIOrMyHO, YTO K MPaBOOTHOLIEHUSIM, BOSHUKIIUM 10 1
ntonst 2015 roxa (Berymienus B cuty @enepansHoro 3akona ot 08.03.2015
N 42-®3) e npumenstotTcs monoxenus crateut 317.1 'K PO, Tak kak naH-
HbIll DesiepanbHBIl 3aKOH CONEPKUT TPAaBHIO O TOM, YTO €ro JeHCTBHE
pacnpocTpaHseTcd Ha MPaBOOTHOLIEHHS, BO3HUKIINE IOCNIE €ro BCTYILIe-
HUS B CHITY.

OTHOCHUTENBHO OTHOIIEHUI aBaHCa CTOUT OTMETUTh, YTO CTOPOHA,
YIUIaTUBINAS aBaHC, SBISIETCS KPEIUTOPOM MO 00s3aTeNnbCTBY Iepenarb
TOBap, BBINOJHUTH pabOTHI, OKa3aTh YCIYr'H, a HE IO JEHEKHOMY 00s3a-
TenbeTBy. ClienoBaTenbHO, 3aKOHHBIE MIPOLEHTHl HA CyMMY aBaHCa HauduC-
JICHHIO HE MOAJIekKaT.

OTH U MHOTHE JIpyrue NpoOJIeMbl elle MPEeACTOUT Pa3pelInuTh 3aKo-
HOZIATEITI0 ¥ BBICIIUM CyAE€OHBIM OpraHaMm.
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J1. 1O. KPYTJIOB
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

MOHSITUE U TIPABOBASI IIPUPOJIA JOTOBOPA
®UHAHCOBOW APEH/IBI (JIM3UHTA)

Wpnes nusmHra nanexko He HOBa. PacKphITHE CYIIHOCTH JIM3UHT'OBOU
cenkn Bocxoaut K BpemeHam Apwucrorens (IV B. no H.3.). UMeHHO emy
MIPUHAJUISKAT CJIOBa «OOTraTCTBO COCTOMT B IIOJIb30BAaHWM, a HE B IIpaBe
COOCTBEHHOCTH», TO €CTh, YTOOBI IOJNYYHUTH JIOXOM, XO3SMCTBEHHUKY CO-
BCEM He 00s3aTeIbHO UMETh B COOCTBEHHOCTH KaKOe-TO MMYIIECTBO, JI0C-
TATOYHO JIMIIb UMETh MPABO IOJIb30BAThCS MM U B PE3yJbTaTe MOIYYUTh
JIOXOI.

Jnst Poccuiickoii denepaniiv MHCTUTYT JIM3UHTA SBIISETCS JIOCTa-
TOYHO HOBBIM MHCTHUTYTOM TI'Pa’KJaHCKOTO IpaBa. JIM3MHT W3BECTEH Hale-
My rocyaapctBy ¢ cepenunbl 1990-x rogos. HecMoTpst Ha 10cTaTOYHO WIN-
POKYIO PErjaMeHTaIHI0 JaHHOTO MHCTUTYTa Ha 3aKOHOAATEILHOM YpOBHE,
JIEWCTBYIOIIEE B HACTOAIIEE BPEMS 3aKOHOAATENLCTBO, HAIPaBJICHHOE Ha
pErylupoBaHue JIM3UHTa, COAEPXKUT ONpe/elIeHHbIe MPOOEbl U MPOTHBO-
peus, 4YTO 3HAYUTEIIFHO YCIOXKHSET MPUMEHEHHE JaHHBIX HOPM B IPAKTH-
yeckol aesitenbHOCTH. Cpean NpOOJEMHBIX BOINPOCOB MOXKHO OTMETHTh
HEO/IHO3HAYHOE OITpeZIeIeHHe NMPAaBOBOM IPUPOABI JOr0BOpA JIM3MHTA, €T
MecTa CpeAu Tpa)kIaHCKO-IPaBOBBIX JIOTOBOPOB, CYIIHOCTb JIM3WHI'OBBIX
MIPaBOOTHOIIEHHH, Clienu(pUKa CyOBEKTHOTO COCTaBa JIN3UHIOBON CIIEIIKH.

JIM3uHT TIpeACTaBIAeT CIOXKHBIA KOMIUIEKC OpraHM3alloOHHO-
SKOHOMHWYECKHUX OTHOLICHHH, B KOTOPOM B3aMMOCBSI3aHBI OTHOIIECHHS BJa-
JICHUSI, TTOJIb30BAHUSI M PACIIOPSDKEHHS, C OIHOW CTOPOHBI, 1 MOAU(QHUIIUPO-
BaHHbIE JIN3UHTOBOM CJIENIKOW KPEIUTHBIE, apEHIHBIE U IPYTHUE OTHOIIEHUS
— ¢ npyroii. COBOKYITHOCTh (PYHKIHH, BBITTOIHIEMBIX JIN3UHTOM, ITO3BOJISIET
OIIPEJIEINTh €r0 KaK CBOEOOpa3HbIH BUI NMpeNNPUHUMATENbCKOW WHBECTH-
LIMOHHOW eI TEITHHOCTH.
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K. A. MEJIBEJIEBA
WBaHOBCKUi TOCy1apCTBEHHBIN YHUBEPCUTET

IMPOBJIEMBI KOHTPOJIA U HAI3OPA HAJI JETBbMU,
HEPEJAHHBIMU B TIOPAJKE MEXJIYHAPOJHOI'O
YCBIHOBJIEHU A

IMockonbky Poccutickoit ®eneparyin HeOe3pasanyHa Cyap0a CBOMX
HECOBEPIICHHOIETHUX T'paXkJlaH, TO Ba)XKHOE 3HAUYEHHE IMPUOOpeTaer BO3-
MOXKHOCTh KOHTPOJIUPOBATh UX NANbHEHITYI0 cynp0y. CeMeHHBI KOIEKC
HaJESIeT KOHCYJIbCKHE YUpexJaeHus Poccuu B cTpaHe, TA€ MPOXHBAET
YCBIHOBJICHHBIA PEOCHOK, TPAaBOM OCYIIECTBIISTh «B Mpeneiax, JoImycKae-
MBIX HOpMaMU MEXIYHAPOIHOTO MIPpaBay, 3alIUTy MPaB M 3aKOHHBIX WHTE-
pecoB pebeHka. Bmecre ¢ TeM, Ha TpaKTUKe NPU peatn3anyy JaHHOTO I10-
JIOXKCHUS BO3HUKACT PsJ MPABOBBIX M OPTaHU3AIMOHHBIX MpodiieM. B mo-
cleHee BpeMs CTal0 M3BECTHO O ClydasiX, KOrja pOCCHHMCKHE JETH, YChI-
HOBJICHHBIC WHOCTPAaHHBIMHU Tpa)kJaHAMH, IMOJIBEPTaUCh JKECTOKOMY 00-
PpalleHHIo.

OcymiecTBiIeHNE KOHTPOJIS M HAA30pa HajJl POCCUMCKUMU AETbMH,
YCHIHOBJICHHBIMH WHOCTPAHHBIMH TPaKJIaHAMH — OJIHA U3 CaMbIX OCTpEii-
IIMX MPOOJIEM Ha JaHHBIA MOMEHT. BONpeKku mpaBOBBIM MPHHITUIIAM MEX-
JIYHapOJIHOE YCHIHOBJIEHUE MPEBPATHIIOCH B JIOXOJHOE MpPEANPUHUMATENb-
CTBO, areHTaMU KOTOPOTO SBJISIFOTCSA U PAOOTHUKU OPTaHOB OMEKH U IOIIe-
YUTENIBCTBA, HAIPUMEP, HHOCTPAHIIBI MTOTYYar0T BO3MOXKHOCTh BCTPETHThCS
¢ peOEHKOM eIle 0 TOro, Kak €ro JaHHble OynyT 3a)MKCUPOBAHBI B MH-
(dopmaronHoii 0a3ze, uro TpeOyeT 3aKOHOMATENHFHOIO Y)KECTOUEHHUSI MEep
OTBETCTBCHHOCTHU O0SI3aHHBIX JIHII.

CyneOHbBIN KOHTPOIh Ha CETOMHSIIHUNA JIEHh Takke Malod(hPeKTH-
BeH. [Ipy MOATrOTOBKE K PacCMOTPEHUIO Jeia 00 YCHIHOBIIEHHE OpraHaMu
OIEKU U MOMNEUYUTENbCTBA NMPEACTABISIETCS 3aKI0UEHHEe, KOTOpOe paccMaT-
pHUBaETCS CYIOM Ha OCHOBE MTPHOPUTETA TOBEPHSI K BIACTHBIM CTPYKTYpam,
YTO CBUJICTEILCTBYET O HEOOXOAUMOCTH BBEJICHHUS HOPMBI B TIPOIIECCYaTb-
HOE 3aKOHOJIaTEeNILCTBO 00 00S3aHHOCTH CY/IOB IIPOBOJUTH JIETAIBHYIO TIPO-
BEPKY JAHHOTO 3aKJIIOUECHUS.

Ha tepputopun Hamiei cTpaHbl pabOTaIOT ar¢HTCTBA, IOMOTAOIIHE
WHOCTpPAHI[AM TIPH YCBIHOBJIICHUM Jereid. KOHTpONb MX JeATeNbHOCTHIO
OCYILECTBIISI€TCA IyTEM IMPEAOCTABICHUS OTYETOB, OJHAKO COBEPLICHHO
SICHO, UYTO OTYET HE MOXKET OBITh POPMOI TTOTHOIIEHHOTO KOHTPOJIS, TaK KaK
MIPOBEPUTH UX IOCTOBEPHOCTH MPAKTHICCKH HEBO3MOXKHO.

Ha ceromusuiHui JEHb pElIEHHE BCEX 3THX MPOOJIEM HEOOXOTUMO
HA4YMHATh C YCOBEPILEHCTBOBAHUS POCCUICKOI0 3aKOHOATENIbCTBA.
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K. M. MOPO30OBA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

IPUMEHEHUE «IOKTPUHBI CHATHUA KOPIIOPATUBHOM
BYAJIN» B OTEYECTBEHHOM CYJEBHOM MPAKTUKE

BosHukmIas B cTpaHax aHTJIOCAaKCOHCKOTO NpaBa JAOKTPHHA CHSTHUS
KOpPIOpPAaTHUBHOW BYaJli JOBOJIBHO ITUPOKO MCIIONB3YETCS M B CTpaHaX KOH-
TUHEHTAJBHOTO 1paBa. [IpaBoBas OCHOBA TaKOI0 HCHOIB30BAHHUS - HOPMBI O
3arpere 3JI0ynoTpebieHusl MpaBoM. B poccuiickoM IpaBe ycCTaHOBJIEHA
OrpaHMYEHHAass OTBETCTBEHHOCTh IOPHIMYECKUX JIMI, HO 3TOT € MPUHINI
OTKpBIBAET AOPOTY HETOOPOCOBECTHHIM YUYaCTHUKaM 3KOHOMHYECKOro 000-
pota. B cBs3M ¢ 3THM JIOKTpUHA MPEAYyCMaTPUBAET BO3MOKHOCTH BO3JIOXKeE-
HUSL B ONpENENICHHBIX CUTYallMsX OTBETCTBEHHOCTH IO 0053aTelbCTBaM
KOMITaHWM HEIOCPEJCTBEHHO Ha KoHTponupyroumx eé nuu. B Ilpoekrte
mmenennit ['K PO (3akonompoekt Ne 47538-6/7) npemycmaTpuBatach cra-
Tbs 53.4 00 OTBETCTBEHHOCTH JIHII, KOHTPOJIUPYIONIUX FOPUINICCKOE JIHIIO.
OnHaKo B UTOre 3aKOHO/AATENh OrpaHUUMIICS BBeJleHUEM cTaThu 53.1, riie B
IyHKTE 3 OIpe/eneHa OTBETCTBEHHOCTD JIMIA, MMEIOIEro (pakTHUeCcKyro
BO3MOXKHOCTB OIPEJIENISTh JAEHCTBUS FOPUIUYECKOro JINIA, 32 YOBITKH, MTPH-
YUHEHHBIE ATOMY IOPUIMYECKOMY JHIly. Psii HOpMaTHBHBIX IOJOKEHHH,
OrpaHUYMBAIOIINX NPUBHJIETHH OTBETCTBEHHOCTH IOPHIMYECKUX JIMII, TaK-
xe conepxurca B @3 «OO6 olmecTBax ¢ OrpaHMYEHHOH OTBETCTBEHHO-
CTBIO».

HecMmotpst Ha oTCyTCTBHE UYETKOrO IPEINMCAaHUsl 3aKOHA OTHOCH-
TEJIbHO BO3MOXKHOCTH TIPUMEHEHHsI JIOKTPHUHBI, B Cy/eOHON NMpaKTHKE J10-
BOJIHO aKTUBHO peajiM3yeTcsl Hiesl 3alUThl MHHOPUTapUEB OT MPOMU3BOJIA
KOHTPOJIMPYIOIINX aKIMOHEPOB M PYKOBOJCTBA OOLIECTB (Hampumep, I10-
cranosienue [Ipesuauyma BAC P® T 06.03.2012 Ne12505/2011 mo nemy
NoAS56-1486/2010), mpakTHKyeTcs oOpamieHHe B3BICKaHUE TI0 JoiaraM (u-
3WYECKOr0 JIMIA HA UMYIIECTBO IOPUINYECKHX JIHI, COOCTBEHHUKOM KOTO-
poro naHHoOe (GpU3NYECKOe JIUIO SBISIETCS Yepe3 LEeMouKy KOpHOpPaTHBHOTO
(aKIMOHEpPHOr0) KOHTPOJS (aneuIIMOHHOE olpezeseHne MOCKOBCKOTO
ropozackoro cynaa ot 02.08.2012 no memy Nell-16173). JlokTpuHa mpume-
HseTCS U B MyONMUYHOM cdepe, Korna 3a0/DKeHHOCTh M0 HaJloraM FOpHIH-
YEeCKOro JIMIA B3bICKUBaeTcs ¢ ee pykoBoaurens (Onpenenenue CyneOHOM
KoJuteruu o rpaxaanckuM aenam BC P® or 27.01.2015 N 81-KI'14-19).
MOXHO czienaTh BBIBOJI, YTO B HACTOSIIEE BPEMsI Cy/Ibl HEPEIKO HUCIIONb3Y-
10T HEKOJU(DUIMPOBAHHYIO JOKTPUHY, YXOAS OT TpaaulMoHHOTO Ut Poc-
cur popManuzma.
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A. JI. HOBUKOBA
WBaHoBCcKkuii rocy1apCTBEHHBIA YHUBEPCUTET

HOBAIIMU UHCTUTYTA I'APAHTUU B I'K P®

C 1 urons 2015 roga Bcrynuinu B cuity HopMbI § 6 riaBel 23 T'K PO
0 Hezasucumotli TapanTuy (paHee 6ankoBckoit). K yeMy mpuBenu momnpaBku
B PETYJIIMPOBAHUH WHCTUTYTA FApaHTUH U KaKHUE HECOBEPIIEHCTBA OCTAJINCh
He3aMEe4YEeHHbIMU?

B pesynbrarte npeoOpa3oBaHnii ©I3MEHUIOCH Ha3BaHHE JAAHHOT'O CIO-
coba oOecrieueHHsT MCIIOIHEHHsI 00s3aTeNbCTB, a 00beM § 6 yBenmuuuics
MoYTH B 2 pasa. 3aKOHOJATENb Ja)ke B Ha3BaHUM MOAYEPKHYJ TaKOW Bax-
HBIH TPUHIUIT TapaHTUH, KaK HE3aBHCHMOCTh. BO3HMKaeT BCTPEUHBIH BO-
MPOC: OT YEero WIIM OT KOTO IPE/ICTaBJICHHBIN MMPaBOBOM MHCTUTYT HE3aBH-
cum? B ct. 368 1.1 Temepb rOBOPUTCS, YTO rapaHT 00sI3aH 3aIIaTUTh OCHE-
¢unmapy He3aBUCHMO OT JICHCTBUTENBHOCTH O0ECIeYMBaEMOro TaKoi Tra-
panTHel obs3arenbeTBa. B TO ke Bpems cr. 370, mMOCBsIEHHAS TaHHOMY
npuHiuny, ¢ 2015 roga yBenuuunack B TpH pasa, 4To €mE pa3 AOKa3bIBaeT
3aMBbICeNT 3aKOHO/IATEISL.

Henp3st He OTMETUTD, YTO HEKOTOPHIE MOMPABKU HOCST (hOpMaIbHBIN
XapaxTep WM 3aKpeIuIsioT TO, YTO YK€ JIaBHO NPUMEHSETCS Ha TpaKTHKeE.
910 npuMeHumo K 1. 2. ct. 368 I'K 0 BO3MOXXHOCTH BbIJaul HE3aBUCUMOM
rapantid B (OopMe JJIEKTPOHHOTO COOOIIEHHSI C HMCIONb30BAHUEM Telle-
koMMyHuKannoHHo# cuctembl SWIFT cymecrBoBaso Gonbie 3 jer ¢ Mo-
MEHTa BHECEeHUs JaHHoro npasuna B 'K PO.

OnpeneneHHble HOBIIECTBA B PETYJIMPOBAHUM MHCTHTYTA T'apaHTHU
HE JI0 KOHITa MTPOpabOoTaHbl 3aKOHOATeNeM. Tak 3aKpBIThIA, 005S3aTSIBEHBIN
TepeyeHb PEeKBU3UTOB HE3aBUCHMOW rapaHTHH, JIETAIN30BaHHBINA B II. 4 CT.
368 I'K, nanexo He UCUEPIIBIBAIONIUM, U AJIS €r0 YCOBEPIIEHCTBOBAHUS HE-
00X01MO OBUTO OBl 0OPATUTHCS K MEKAYHAPOIHOMY 3aKOHOIATEIILCTBY.

MOXHO BBIICITUTD U TTOJIOKHUTEBHBIE CTOPOHBI BHECEHHBIX M3MEHe-
Huid. Hanpumep, yrouHeHHe CpOKOB paccMoOTpeHHs TpeOoBaHUs OeHedu-
Mapa WM NPHOCTAHOBJICHHUS IUIaTeXa 1o rapaHTtud. Ecim paHbine 3ako-
HOZATEINb YIOTPEOIIsT «KaydyKOBOE» MOHITHE pa3yMHOr0 CpOKa, TO TeTeph
3aKperIeHbl ONpe/eNIeHHbIE TISITUIHEBHBI U CEMHUTHEBHBIH CPOKH COOTBET-
CTBEHHO.
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M. C. CEAOBA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

OTAEJIBHBIE ACIIEKTBI IPABOBOI'O PETI'YJIMPOBAHUSA
ABTOPCKOTI'O IIPABA HA AYINOBU3YAJIBHBIE
INPOU3BEJEHUA

CornacHo 1.1 cT. 1263 T'K P®, aynuoBu3yaabHbIM NPOU3BEACHUEM
ABJIAETCS IIPOM3BEAEHUE, cocToslee U3 3a(hMKCUPOBAHHON CepUU CBSI3aH-
HBIX MEXAy co0olf M300pakeHHH M NpeaHa3HAYeHHOE ISl 3pPUTEIHHOI0 U
CIIyXOBOT'O BOCIIPHATHUS C NMOMOIIBIO COOTBETCTBYIOIUX TEXHUYECKHUX YCT-
pOCTB.

MHOruMH Uccle0BaTeIIMU OTMEYAETCs, YTO OIPEEIEHUE, JAHHOE
3akoHozareneM B cT. 1263 I'K PO He sBisieTcst NOTHBIM, NOCKOJIBKY B HEM
OTCYTCTBYIOT TpPHU3HAKH, XapaKTEpHU3YIOLIUe MPOU3BEICHHE HMMEHHO Kak
pe3ynbTaT TBOPUECKOH AEATEIBHOCTH. B CBsI3M ¢ 3TUM 0OOCHOBBIBAaETCS
TE3UC O TOM, YTO ayJHOBU3YyaJIbHOE HPOU3BEJECHHE — ITO HE JH00as COBO-
KYITHOCTH CBSI3aHHBIX MEXIy cO001 M300pakeHHH, a TOJIBKO Takasi, B KOTO-
poii BU3yaJbHBIM PsIl BBICTPOEH B ONPEAETICHHOM MOCIENOBATENBHOCTH U
HampaBjIeH Ha CO3/laHUE XYJIOXKECTBEHHOro 3(exra, BOIUIOLIAIOIIETO
TBOPYECKUI 3aMbICEN aBTOPOB IPOU3BEIECHHUS.

SBnsisice 0OBEKTOM aBTOPCKOTO TpaBa, ayAWOBHU3YaJbHOE IPOHM3BE-
JICHUE BBIACISAETCS CPEAM JPYIHX CIENU(UIHOCTHIO IPAaBOBOTO PEryiiv-
pOBaHUS BBUAY TOr'O, UTO MPOLECC CO3/AaHUS TAaKOTO MPOU3BEICHUS IIPe-
HoJjiaraeT TBOPYECKOE U OpraHU3aIMOHHO-TEXHUYECKOE COeJUHEHUE OO0lb-
1IOr0 YKCjia Pa3HOPOAHBIX MHTENIEKTYaJbHBIX U MaTepUasbHBIX BKIIAJI0B
TaKUX JIUL, KaK OPOJIOCEPa, PEKUCCEPA-ITIOCTAHOBIINKA, aBTOPa CLIEHAPHH,
KOMIIO3UTOpA, 3BYKOOIIEpAaTOpa, XyNOXKHUKOB, aKT€pOB U Jp., HAOOp mpaB
KOTOPBIX MO OTHOUIEHUIO K KOHEUHOMY PE3YyNbTaTy SIBISIETCS PA3IUUHBIM.

Tak kx aBTOpaM ayAMOBHU3YyaJbHOro npousseneHus cr. 1263 I'K PO
OTHOCHT PpEKUCCEpa-MIOCTAHOBIIMKA, aBTOpAa CIEHAPHSA U KOMIIO3UTOPA.
HckmounTensHoe ke MpaBo Ha ayIUOBU3yaJbHOE MPOU3BENEHUE B LETIOM
NPUHAUISKUT OPOIOcepy (M3TOTOBUTENIO ayJHOBU3YaJbHOTO HMPOU3BE/E-
HUST) KOTOPBIM TPH3HAETCS JIMIO, OPTaHU30BaBIIEE CO3aHUE TaKOro Ipo-
U3BEJICHUS.

AynuoBH3yaslbHOE TPOU3BEACHHUE SIBISETCS CIOKHBIM OOBEKTOM,
MO3TOMY CIIEI[MaIbHOE MPAaBOBOE PETYIHPOBAHUE BOIPOCOB IIPUHAIEKHO-
CTH IIPaB Ha PE3yJIbTaThl MHTEIIEKTYaJIbHON AEATENIEHOCTU aBTOPOB MHBIX
IIPOU3BE/ICHUM, BOIEANUINX COCTABHOM YacTbIO B ayJHOBU3YyaJIbHOE MPOU3-
BeJIeHuE, peaycMoTpeHo B cT. 1240 'K PO.
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IT. 1. YUCTSIKOB
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

HAKJUIATHASA KAK JOKA3ATEJIbCTBO ITIEPEJIAYU TOBAPA
1O AOI'OBOPY ITIOCTABKH

B pabore uccrenyercst poib HakIaJHOW Kak JI0Ka3aTelbCTBa Iepe-
Jladd TOBapa II0 JIOTOBOPY ITOCTaBKH. AHAaJIM3HpYeTCsl CyleOHas MpakTHKa
TI0 JeNaM O ITOCTaBKE TOBapa M Ha €e OCHOBAHWH JENAaeTcs BHIBOJA O TOM,
Kak JI0JbKHa OBbITh opopMIleHa HaKIIaHasL.

Haxnannast siBisiercst JOKYMEHTOM IepBUYHOH ydeTHocTH. [lo cro-
co0y AOCTAaBKM TOBapHBIX IIEHHOCTEW M OT BHJa CAMUX LIEHHOCTEW HaKIaj-
Hble OBIBAIOT TOBAapPHBIMH, TOBAPHO-TPAHCIOPTHBIMH W TPAHCHOPTHHIMH.
Taroke HakIIagHbIE KIACCU(PHUIUPYIOTCS B 3aBUCHMOCTH OT COBEPIAEMBIX C
UX MOMOUIBIO ONepanuii. B cOOTBETCTBUM C TaKUM KPUTEPHEM BBIAEISIOT
NIPUXOJHBIE, pAacXoIHble, BO3BpAaTHbIE, HAJOroBele M TpeboBaHMe-
HaKJIaHBIE.

B coBpemeHHOI cyneOHONW mpakTuke P® mo moroBopy MOCTaBKU
coJiepKaTcsl MOJIOKEHHS TOJIBKO MO HEKOTOPBIM M3 BBILIENEPEUHCIIEHHBIX
HaknaaHelX. B coorBerctBun ¢ IlocranoBnennem ®enepanbHOro apOHT-
paxkHoro cyna IToBomkckoro okpyra ot 24.03.2009 r. Ne A57-2128/2008
TOBapHO-TPAHCIIOPTHAs HAKJIQJHASI MOXKET OBbITh MpECTaBlIeHa B KaueCTBe
JIoKa3aTesbcTBa NocTaBku. B coorBetcTBuM ¢ [locranoBnenne denepaib-
Horo apburpaxknoro cyna Ceepo-3amagnoro okpyra ot 10. 02.2010 . Ne
®07-13051/2009 moaHOMOUUS JIHII, TOATUCABIINX TOBAPHO-TPAHCIIOPTHBIE
HaKJIaJHbIE Ha TIPHEMKY TOBapa, MOT'YT SIBCTBOBATh U3 00CTaHOBKH. ToBap-
HBbIE HakJaJHble, O(OpMIIEHHbIE PAaOOTHUKAMHU ITOKYMAaTelsi, MOTYT OBITh
TIPE/IBbSIBIICHBI B KAYECTBE JI0Ka3aTeNIbCTBA JI0TOBOPA MOCTABKH.

He nmpuHuMaroTcs B KavyecTBe HaJUIEKAIIMX JOKA3aTeIbCTB TOBAp-
HBI€ HAKJIaJJHbIE, KOTOPbIE HE YUTAeMbl, HE TTO3BOJISIOT JIOCTOBEPHO YCTAaHO-
BUTHh HAaNMEHOBAaHWE OpPraHMU3allMM, B KOTOPOW paboTaio JMIo, TPUHUMAB-
1ee TOBap, WIN HE ITO3BOJISIOT ONPEAEIHUTh JOJDKHOCTD M IIOTHOMOYHS JIH-
Ila Ha [IPUEMKY ToBapa. Bo3Bpar mocTaBieHHOro ToBapa MOKYIATENeM I10-
CTaBIIMKY 110 BO3BPATHBIM HAKJIAJHBIM CBHJETEIHCTBYET O MOCIEIYIONIEM
0J100pEHNH CIEJIKH 11O TIepeaade ToBapa.

Ha ocHoBanmnu aHanm3a cye0HOM NPaKTHKK CIEAYET C/IeNaTh BEIBOJ
0 TOM, 4TO CYIIECTBYIOT TpeOOBaHUs, KOTOPBIE JOJKHBI OBITH 003aTENBHO
COOJTFOJIEHBI TIPH 0(OPMIICHHH HAKJIATHOM JUTSl TOT'0, YTOOBI €€ MOXKHO OBLIO
CUNTATH JIOKA3aTEeILCTBOM IIEpPEayy TOBapa 110 JOrOBOPY MOCTABKH.
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J. 1. LIEBEJIEBA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

IIPABOBAS ITPUPOJA 1OI'OBOPA BAHKOBCKOI'O CHETA

B pamkax mpobieMsl onpezeseHus] paBOBOKH HPUPOIBI JAOrOBOpa
0GaHKOBCKOI'O CUeTa BCTae€T KaK MUHMMYM JBa Bollpoca. Bo-mepBrIX, 0 ca-
MOCTOSITEIIBHOCTH JTAaHHOTO JIOTOBOpPAa M €ro COOTHOIIEHHH CO CMEXKHBIMHU
JoroBopaMu. Bo-BTOpBIX, KBanmuQuKays OTIEIbHBIX IEHCTBUIA MO MCION-
HEHUIO JI0roBOopa 0aHKOBCKOT'O CUeTa IMIPUMEHHUTENBHO K CHCTEME I0puanye-
CKHUX (paKTOB.

Hcroprueckn 1oroBop 0aHKOBCKOTO cUeTa, Kak ObI €ro HU Ha3bIBaJIN
(1IoroBOp TEKYIIEro JIMOO pacyeTHOTO CYETa), MBITATUCH OTHECTH K 0T OBO-
pam b0 XpaHeHwus, 100 3aliMa, a OPOi W MOPYYCHUs, HY & MOCKOIBKY
OH ellle HE COCTOSICS KaK CaMOCTOSITENIbHBIM BUJ JOrOBOpa, €ro paccMar-
PHBaJIM KaK pa3HOBUIHOCTH JIOTOBOpa OaHKOBCKOT'O BKJIaJa.

B coorBeTcTBUM ¢ MPaBOBBIMH HOPMaMH, COJAEPKAIIMMIUCS B TJIaBe
45 TK PO, nns pacueTHOro oOCITyXHMBaHHS MEXAy OaHKOM U KIIMEHTOM
JIOJDKEH OBITh 3aKJIIOYEH JIOTOBOP OaHKOBCKOT'O CUeTa.

JleranpHoOe orpezeeHue JOroBopa GaHKOBCKOTO cyera Jaercs B II. 1
ct. 845 T'K P®: «Ilo noroBopy 0aHKOBCKOro cyeta OaHK 00s3yeTcsi IpUHHU-
MaTh ¥ 3a4YHCIISTH TOCTYMAIONINE Ha CYET, OTKPHITHIA KINEHTY (BIalelbIly
cuera), JAEHEXXHBIE CPEACTBA, BBIMOIHATH PACIOPSHKEHUS] KIMEHTa O Iiepe-
YHCJIEHUU U BbIIa4€ COOTBETCTBYIOUIMX CYMM CO CU€Ta U POBEICHHUH JIpY-
THX OIEeparyi 1o CUeTy».

IOpuanyeckas mpupona u cofepkaHue JOroBopa OaHKOBCKOTO cye-
Ta ONPENENSIOTCS CYIIHOCThIO 0aHKa KaK KPEeIUTHOM OpraHu3alyu, ooja-
JIArOIel SKCKITIO3UBHBIM, T.€. HCKIIOYUTEIILHBIM, TIPABOM «OCYIIECTBIISTH B
COBOKYITHOCTH CJIEAYIOI[He OAHKOBCKHE OIEpaIuy: MPUBJIEYEHHE BO BKIIA-
JIbl IEHE)XKHBIX CPENCTB (PM3MYECKUX M IOPUINYECKHX JIHI; pa3MelleHHe
YKa3aHHBIX CPEICTB OT CBOETO MMEHM M 32 CBOW CUET Ha YCIIOBHSIX BO3-
BPaTHOCTH, TJIATHOCTH, CPOYHOCTH; OTKPBITHE M BEJeHHE OAHKOBCKUX CYUe-
TOB (PU3UUECKHX U FOPUIMUECKUX JIHID).

Takum 00pa3oM, XapakTepu3ys IMPU3HAKH I0roBopa OaHKOBCKOTO
cYeTa, MOXHO YTBEP)KAATh, YTO OH OTHOCHUTCSI K YHCITY KOHCEHCYallbHBIX,
BO3ME3/IHBIX WM 0€3BO3ME3/HBIX, B3aMMHBIX, 00s3aTENIbHBIX ISl OaHKa |
CBOOOJIHBIX ISl KIIMEHTA.
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Cekuus
«AKTYA/JIBHBIE IIPOBJ/IEMbI I'PAJK/TAHCKOI' O IIPABA»

E. A. AJIEKCAHPOBA
WBaHoBCcKkuii rocy1apCTBEHHBIA YHUBEPCUTET

MEJIUAIIAA KAK CIIOCOB PASPEIIEHUA CYAEBHBIX
CIIOPOB

Ha ceromusuiauii [eHp Hala cTpaHa MepeXKMBaeT KPU3UC HHCTUTYTa
Opaka, Tak Kak 110 O(HUIMaIbHONH CTAaTHCTHKE 3a IOCIEIHUE TO/BI YHCIIO
pacropraeMbIX OpakoB MpUONIDKAeTCs K YMCITY 3akiodaeMbix. CTaTHCTH-
yeckue aaHHele CyneOHoro JlemaprameHTta IOKa3bIBarOT, YTO CEMEHHBIE
CHOpHI 3aHUMAIOT 3HAYMTENILHOE MECTO B CTPYKType CyAeOHBIX CHOPOB U
YHCIIO IPaKAAHCKUX A€, PACCMOTPEHHBIX MUPOBBIMHU cyabsMHU B 2014 ro-
Jly, BO3HHUKAIONIME W3 OpavyHO-CEMEWHBIX OTHOLICHWH, cocTaBmwin 934,3
TBIC.

CTOUT OTMETUTbH, YTO MOCIE pa3Baja CEMEWHBIX OTHOIIEHUH OOrie-
HHE MOXKET HAIlOMHUHAThH I0je OWTBBI. M 4TO B Takoi CHUTyaluu CyNpyroB
MOXET TOABUTHYTH JIOTOBOPUTHCS JPYT C JPYTOM U YCIIEIIHO Pa3periuTh
poGIieMbI?

B Hacrosiimee BpeMmsi Cynbl SIBISIIOTCS HEKHM PyOEXOM, KOTOPBIH
TIPEOJI0NIEBAIOT CeMEIHbIe Maphl NPH MPEKPALIEeHUH CBOUX OTHOIIEHHH. A,
HarpuMep, 0 CEMEHHOM MEMaTOpe MaJio KTO CIbIIIal, He TO YTOO MOJIb30-
BaJIMCh €TI0 YCIYTaMH.

WHerutyT nocpeqHudecTBa B pa3pelieHnl KOH(QINKTHBIX CUTYyalnui
- HOBBIM Jyig Hamied ctpasbl. [Ipouenypa anbTepHATUBHOIO YpEryaupoBa-
HUSI CTIOPOB MOXKET CTaTh d(P(PEKTUBHBIM ISl TPUMHUPEHUST CTOPOH, COXpa-
HEHUS MAPTHEPCKUX OTHOIICHHH.

Tepmun «meauanms» (oT naT. mediare — MocpeaHUYATh) O3HAYAET
TIPOLIECC YPETYIUPOBAHUS CIIOpa MEXY IBYMSI KOH(IIMKTYIOIIMMH CTOPO-
HaMU C y4aCTUEM TPEThEH HEUTpaNbHON CTOPOHBI.

Ha ceromusmiauii neHp mpaBoBas perjaMeHTalys HpoLenyphl Me-
muanun B Poccun perynupyercs @3 or 27.07.2010 Ne 193-®3 (pen. or
23.07.2013) «O06 anpTepHaTUBHOW NPOLENYpE YPEryJIupOBaHUs CIIOPOB C
y4JacTHeM MOoCcpeTHHKa (TIPOLEeype MEIUALAN )».

OpnHako B pOCCUICKOH IOpUINUECKON NMPaKTUKE elle IMHUPOKO HE HC-
TIOJB3YETCsl IPUMUpPUTENbHAs Tpoueaypa Meauanuu. [Ipu aTom crout ot-
METUTh, YTO HCIIONB30BAHME MEIUAIUN MOXKET ITOMOYb CHSTH OINpe/eIIeH-
HYIO Harpysky ¢ CyzAeH, IpeloCTaBUTh CTOPOHAM IIPAaBOBOrO criopa Oosee
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rUOKHH, OBICTPBIA M KOH(HICHIMAJIbHBIH HHCTPYMEHT YypEryIHpOBaHUS
KOH(IIMKTA.

E. H. BEJIOYCOBA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

PEIIEHUE COBETA TUPEKTOPOB KOPITIOPALIUA
B CUCTEME OCHOBAHUY BOSHUKHOBEHUSI
I'PAXKJAHCKHUX ITPAB U OBA3AHHOCTEU

B Hacrosiee BpeMs ellie He onpeaeNeHa MpaBoBas MPUPOAA pelle-
HUSl COBETA JUPEKTOPOB, MOCKOJIBKY OTCYTCTBYIOT HOPMBI, MO3BOJISIOIINE
OJJHO3HAYHO ONEPEIUTh TOPSAOK M ITOCIEICTBHS O00XKalIOBaHUS pPEIIeHUs
coBeTa.

Uro xe Takoe pemreHne cosera aupekropos? Ilox penrenrem codpa-
HUSl TIOHMMAETCsl pellleHHe, KOTOpPOe MOPOXKIAET MpPaBOBbIE MOCIEICTBHUSA,
Ha KOTOpBIE pElIeHUe HAIMPaBJIEHO, /Ul BCEX JIML, MMEBUIMX MPaBO y4yacT-
BOBATh B JIAHHOM COOpPaHWM — YYaCTHHUKOB IOPHJIMYECKOTrO JIUIIA..., & TAKXKe
JUISL MIHBIX JIML, KOTJa 3TO YCTaHOBJIEHO 3aKOHOM MJIM BBITEKAET U3 CYILECT-
Ba OTHOULICHUH.

B coorercTBuM co cT. 8 yacThio nepBoii 'K P® rpaxaanckue npa-
Ba U 0053aHHOCTH BO3HMKAIOT U3 OCHOBaHMH, MPETYCMOTPEHHBIX 3aKOHOM
Y WHBIMH TIPABOBBIMH aKTaMH, a TaKkKe U3 ACHCTBUI rpa)<iaH U I0puande-
CKUX JIUL, KOTOpPBIE€ XOTS U HE NMPEIYCMOTPEHBI 3aKOHOM WJIM TAKUMU aKTa-
MH, HO B CHJIy OOLIMX Hayajl ¥ CMBIC/IA I'PaKIaHCKOTO 3aKOHOAATEIhCTBA
MIOPOXKAAIOT TPpaXKIaHCKUE MpaBa U 00SI3aHHOCTH.

Tak, pemenne coOpaHHs Ha 3aKOHOJATEIHFHOM YPOBHE IPH3HAHO
OCHOBaHMEM JUIsl BOZHUKHOBEHUSI TPKIAHCKHUX MPaB M 00s3aHHOCTEH (TIII.
1.1 cr. 8 'K P®). CooTBeTCTBEHHO, B Ka4eCTBE CIIOCO0A 3aIIUTHI IPaxIaH-
CKHUX TIpaB B JIaHHOW cepe MpeayCMOTPEHO MpaBo MPEAbsIBICHNS TpeOoBa-
HUIl O €ro NpU3HAHUM HEAEHCTBUTEIBbHBIM, KOTOPOE SBISETCA CIEelUab-
HBIM IIPOLIECCYaNbHBIM MOCIEICTBUEM.

Pemenne coOpanus, 00yCIIOBIMBAOIIEE 110 3aKOHY BOSHUKHOBEHHE
Ipa)/IaHCKO-TIPAaBOBBIX MOCIEACTBUM, MOPOXKAAET NMPABOBBIE MOCIEIACTBHUS,
Ha KOTOpbIE OHO HANpaBJIEHO, /I BCEX JIUI], UIMEIOIINUX MPaBO y4aCTBOBATh
B TAKOM COOpaHMH, a TAKXKE ISl MHBIX JIMI], €CJIH 9TO YCTAaHOBJIEHO 3aKOHOM
WM BBITEKAET U3 cymiectBa obs3aTenseTsa (1. 2 cr. 181.1 'K PO). ITynkr 7
cT. 49 ®DenepansHOro 3akoHa ot 26.12.1995 Ne 208-03 «O0 akIMOHEPHBIX
ofIecTBax» 3aKpeIuisieT OCHOBHBIE KPUTEPHH ISl ONpenesieHnst 00CTos-
TEJNILCTB, TO3BOJISIONINX MPU3HATH PEllIeHne COOpaHHs HeAeH CTBUTEIbHBIM.

Takum o0pa3om, peuieHHs COOpaHHUs SBISIFOTCS CaMOCTOSITEIbHBIM
OCHOBaHHMEM BO3HMKHOBEHHS TPAXKAAHCKHX MPAB U 00513aHHOCTEH B paMKax
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KOPHOPAaTUBHBIX  MPAaBOOTH OIIEHUA © HE SABIISIIOTCS TpaKaaHCKO-
MpaBOBbBIMH CACIKAMU.

JI. A. TOJIYBEBA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

CJIOKHBIE BOITPOCBHI HACJIEAOBAHUSA HEJIBUKUMOI'O
NUMYHIIECTBA

Jlis paccMOTpeHUs! JaHHOTO BOIpoca HEOOXOIMMO, TPEXKIE BCEro,
ONPEJIENIUTHCS C MOHITHEM «HEIBHKUMOCTDBY, «HEABMKUMOE UMYILIECTBOY.
Jlo Hacrosiiero BpeMEHU HET YETKOrO ONpENIENCHHUS JAaHHOIO IMOHSTHS,
XOTSl 3TO Ba)XXHO U JJISl HaYKW, W I NpakTUKU. CBS3aHO 3TO C TEM, YTO
3akoHozaarens B cr.cT. 130, 132, 133.1 T'K P® nepeuuncnsier Buabl HeJBU-
KUMOTO HMYIIECTBA M OOYCIOBJICHHBIC 3TUM MPHU3HAKH, TAKXKE Pacipo-
CTpaHseT Ha HEro 0COOBIN IPABOBOU PEXHM, KPOME TOTO OHO (HEIABIKUMOE
HUMYIIECTBO), KaK MPaBUIO, SIBIIICTCS OOJIee IIEHHBIM, YeM JBIKUMOE UMY-
LIECTBO.

B npaktuke npuMeHeHUs] HOPM O HAcl€AOBaHUW BO3HUKAET PsiJ
CJIOKHBIX BOIPOCOB, KOTOpbIe TpeOyroT ocMmbicienus. CormacHo cr. 1120
I'K P® 3aBemiatens BIpaBe COBEPUINTH 3aBEIIaHUE, COJEPIKAIIEe PACTIOPS-
JKCHUE O JIIOOOM CBOEM MMYIIECTBE WM KaKOW-JTHOO €ro YacTH, YTO SIBJIS-
€TCsl KOHKPETHBIM MPOSBICHUEM JCHCTBYS MPUHIIUTIA CBOOOIBI 3aBCIAHMS.
Hampumep, 3eMenbHBIA y4acTOK 3aBellaH OJHOMY HacJEIHHKY, a OOBEKT
HEJABW)KMMOCTH, PAaClOJIOXKEHHbIA Ha HEM, - JAPYyroMmy. 3aKOH HE Mpeay-
CMaTpUBaeT HUKAKWX HMCKIIOUEHUH WM OrOBOPOK Ha 3TOT cyer. OgHako
TaKOH pacHoOpsIUTENBHBIA aKT OyIeT HAPYIIATh MPUHITUI «EIMHOU CYIIh-
OBI» 3eMEJTBHOTO y4acTKa U 00bEKTOB HEIABIDKUMOCTH HA HEM.

Jpyroii ciopHol cuTyanueil ABisercs ciaydail, Koraa npu Haciaeno-
BaHHUU TpaBa MOKU3HEHHOTO HACJIENYEMOro BJAaJCHHUSI 3€MEJbHBIM y4acT-
KOM HMMeeTC HECKOJbKO HACJIEIHUKOB, a Pa3/ieN ydyacTKa HEBO3MOXKEH, TO
BO3HUKAET BOMNPOC: UCIONB30BaTh aHajoruwo m.2 cr.1182 'K P®, cuuras
HaCJIEHUKOB CyObEeKTaMH OOILIEro MpaBa IOKU3HEHHOTO HACIEIyeMOro
BJIJICHUSI WU NIPU3HATDH NIPEUMYIIECTBO 32 KEM-TO U3 HUX?

U3 3TUX U Ipyrux OpUMEpOB CIEAYET, 4YTO, HECMOTPSl HA HEKOTOPYIO
CTaOWIBHOCTh B BOMPOCE HACICIOBAHUS HEIBIXHUMOTO HMYIIECTBA, OT-
JIeNTbHBIC TIPOOJIEMBI HE pa3pellcHbl HU B TCOPHUH, HU B MpakTHKe. B vacT-
HOCTH, HEOOXOMMO YYHTHIBATH TAKUE OCOOCHHOCTH, KOTOPHIC MOTYT BO3-
HUKaThb B CWJIYy pa3IMYMil HAacIeIOBaHUSI HEABMKUMOCTH MO 3aBEIIAHUIO U
0 3aKOHY, OCOOBIN MPABOBON PEXUM HEIBHKHUMOCTH, COOJIOJCHUE TIPUH-
[UIa «STUHON CYAbOBD) 3eMEIBHOTO YJacTKa M OOBEKTOB HENBHKHMOCTH,
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HaXoJAIMXcsA Ha HEM, yu4€T 0COOEHHOCTE! KOHKPETHOIO 3€MENIBHOIO yda-
cTKa (LeNeBOe HAa3HAuUCHUE, €ro pasMep U T.J.), YUET XapaKTepPUCTUK Ha-
CJIEIHUKOB (HEIOCTONHBIE, 00s13aTeNIbHbIE) U ApYyTUe.

M. E. TOHOBOBJIEBA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

JEMCTBUE IMPUHIIUIIA CBOEO/IbI IOTOBOPA
IIPHU 3AKJIIOYEHUU JOI'OBOPA YIIPABJIEHUA
MHOTI'OKBAPTUPHBIM JOMOM

OnHMM M3 OCHOBHBIX NPHUHILUIOB TPakJaHCKOTO IIpaBa SIBISETCS
MIPUHIMI CBOOOABI JOrOBOpa, KOTOPBINA 3akperuieH B cT.1 n 421 I'paxknan-
ckoro kozaexca Poccuiickoit deneparnuu.

CBoOojja 3aKIIIOUEHHS] JOrOBOpA BBIPAXKAETCS B CIEAYIONIUX dJIe-
MEHTaX, UMEIOIINX pellaroliee 3HaueHne ISl JOrOBOPHOTo Mpasa: a) mpa-
BE YYaCTHUKOB TPa)KITaHCKOTO 00OpOTa CaMOCTOSITENBHO PEllaTh, 3aKIIIO-
4yaTh UM JIOTOBOP WJIM HE 3aKJII0YaTh, 3aKII0YATh JJOTOBOP, KaK MPEaycMOT-
PEHHBIH, TaKk ¥ HE IPEIYCMOTPEHHBIN 3aKOHOM; 0) YCTaHOBJICHUH ISl Tpa-
KIIaH 1 IOPUIUYECKHX JIUIl pealbHON CBOOOJBI B BBIOOpE KOHTpareHTa mo
JIOTOBOPY; B) BO3MOXKHOCTH CaMOCTOSITEIIEHOTO ONpEJeNIeH s YCIOBUH J10-
roBOpa, KpOME CIIy4aeB, KOIZla COAEP KAHUE COOTBETCTBYIOIIETO YCIOBUS
MIPE/ANICaHO 3aKOHOM; T) IOPWIMYECKOM PaBEHCTBE CTOPOH B Ipolecce
JIOCTYDKEHUS! COTTIaIlCHHUSI.

B coorBerctBun ¢ 1.1 c1.421 I'K PO rpaxkaane u oopuaudeckue Jau-
11a cBOOOHBI B 3aKJII0UeHUH JJoroBopa. [IoHykeHne K 3aKIF0UeHHIO JI0T0-
BOpa HE JIONYCKAaeTcsl 3a MCKIIOYEHHEM CIydaeB, Korja OOsS3aHHOCTh 3a-
KIIIOUuTh JoroBop npenycmorpeHa 'K P®, uHpIM 3akoHOM MM 100po-
BOJILHO TIPUHATBHIM 00s13aTenbeTBOM. CBOOO/IA TOroBOpa OrpaHUuUBAETCS B
'K P® npaBuiamu o myOoaugHOM JoroBope (cT.426), mpeaBapUTeIbHOM
nmorosope (cr.429), o 3akmodYeHun qoroBopa Ha toprax (cr. 447). Crt. 161
KK P® mnpeamuceiBaeT COOCTBEHHHKAM TIOMEIICHUN BBHIOpATh ONUH W3
Croco0OB  YNpaBJeHUsT MHOTOKBApTHPHBIM JOMOM: HENOCPEICTBEHHOE
yIpaBiieHWEe COOCTBEHHUKaMH TOMEIIEHHUH, YIpaBJIeHHE TOBapHUILECTBOM
COOCTBEHHUKOB ITOMEIIEHUH WM JKWJINIIHBIM KOOIEPAaTHBOM, WM YIIPaB-
JIEHWe yIpaBisroniell oprann3amnueil. B mocnenHeM ciydae, BBIOOp ympas-
JISIOIIE OpraHM3alii HE O3HAYaeT 00s3aTENbHOCTH JUIi COOCTBEHHHKOB
TIOMEIEHNH 3aKII0YnTh ¢ Hell foroBop. OJHaKo. eciii COOCTBEHHUKH HE
BbIOpany croco0 yrpaBiieHUs] WIIM HE PealIi30BaId CBOE PELIEHHE O BHIOO-
pe crocoba ympaBieHHs, YIPaBISIOMIAs OpraHU3alys ONpeeNsieTcsl B 1o-
panke 1. 4 c1.161 XXKK P® (oTKpBITOrO KOHKYpCa), @ JOrOBOp yHpaBJIECHHS
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MHOTOKBapTHPHBIM JIOMOM 3aKJI04aeTCsi COOCTBEHHHMKAMM KaK JKUIIBIX, TaK
Y HEKWIBIX TOMEIICHUH B 00513aTEIIFHOM TIOPSIIKE, YCTAHOBJICHHOM CT. 445
I'K P® (Ompenenenne BepxosHoro Cyma P® or 03.09.2013 Ne 5-KI'13-
86).

H. b. EPIIIOBA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

MECTO HEJEMCTBUTEJbHOM CAEJIKA B CACTEME
IOPUINYECKUX ®PAKTOB

B oTeuecTBeHHOW NMUBMIIMCTHKE BOSHUKIIA JUCKYCCHS O TOM, MOXKHO
I U3 onpenenenus caenku no cratee 153 'K PO BriBecTH, 4TO mocneaHsist
XapaKTepU3yeTcsl TOJNBKO MPABOBOM HAIMPABICHHOCTHIO, a MPAaBOMEPHOCTH
HE SIBJIACTCS €€ HEOOX OMMBIM MPU3HAKOM.

CymiecTByeT MHOroo0Opasue BO33pEHHH Ha TMPABOBYIO IPHPOAY
HEJICHCTBUTENBHBIX C/IEIOK B OTEUECTBEHHOMN JOKTpruHE. OTHU BUIAT B HUX
MIPOTHBONPABHBIC JCUCTBUS (TOCIOCTBYIOIIECE MHCHHUE), IPYTUE - CACTKH B
COOCTBEHHOM CMBICNIC, TPEThH pPACCMATPUBAIOT WX KaK JCHCTBHSA,
OTHOBPEMEHHO COYETAIONIME B ce0e MPU3HAKU U FOPUIMYCCKUX CICIIOK U
paBoHapyIIieHuH. HekoTophie pa3ieNisioT Bce HENCHCTBUTEIBHBIC CICIKA
Ha JIBE TPYIIIBI, OTHOCS OJHY UX YaCTh K MPAaBOHAPYIICHUSAM, a JPYIYIO - K
c/eIKaM, TU0O K Oe3pa3IUIHBIM JJIS TIPaBa SIBJICHUSM.

CBOUM BBIBOJIBI CTOPOHHHUKH TO3WIIMU - HENCHCTBHUTENBbHAS CIHCITKA
9TO TpaBOHApyIIEHHWE - OOOCHOBAIM CIICAYIONIMM 00pa3oM: eciu
HEJICHCTBUTENBHBIC CIEIKA €CTh HEMPaBOMEpHBIC JCWCTBUSA, TO TaKUe
JNEHCTBAS  MOXHO  COIMOCTaBUTH C  NIPOTHUBONPABHOCTHIO.  [lox
MIPaBOMEPHOCTBHIO CJIEMyeT IOHMUMATh HEMPOTHBOPEYHE COBEPIICHHOTO
JNEHCTBUS HOpPMaM W  TPHUHIUIIAM  TPAXKIAHCKOTO MpaBa. 37ech
YCMAaTpHUBAJIOCh BHYTPEHHEE MPOTHBOPEYHE: OIPEICIICHUE CHCITKUA Kak
MIPaBOMEPHOTO FOPUAMICCKOTO NEHCTBUS HCKIIOYAET CIIOCOOHOCTH TaKOTO
JIEHCTBUS OJJHOBPEMEHHO OBITH HEMpaBOMEPHBIM. B pe3ynbraTe nemaercs
BBIBOJI. B OTJICIBHBIX CIydasX HEJCHCTBUTECIHHOCTh U MPOTHUBOMPABHOCTH
COBMAJAIOT. Pe3yapTaToM TaKUX JIOTHUECKUX PACCYXKJICHUH SBUIACH
KaTeropus «IPOTUBOIIPABHAS CJICIIKA», KOTOPasl II0 BCEM CBOUM IPU3HAKAM
MIPEJICTABIISET COOOH MpaBOHAPYIIICHUE.

N3moxeHHOE BBIIIE TTO3BOJISCT CACNATh BBIBOA O TOM, YTO YUCHHE O
HEJICHCTBUTENLHBIX CACIKAX 3aHUMAIOT CAMOCTOSATEILHOE MECTO B I[UBHIIN-
criueckort Hayke. [loaToMy, mpoOieMa MpaBOBOTO CONEPIKAHUS HEICHCT-
BHUTEIILHOU CJICNIKA M €€ MECTa B CHCTEME IOPUIMYECKUX (PAKTOB TpeOyeT
NaJbHEHIINX UCCIIENOBAHNM.
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M. U. 3AVLIEBA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

K BOITPOCY Ob OBOPOTOCIIOCOBHOCTHU I'PAXKJJAHCKHUX
ITPAB, BBICTYIHAIOIIIUX B KAYECTBE OFBEKTA OLIEHKH

OreHOYHAs JICATEIBHOCTh B COBPEMEHHBIX PHIHOUHBIX OTHOIICHHSIX
3aHMMaeT 0c000e MECTO B IPAXKIAHCKOM 000pPOTE — YCTAHOBJICHHE B OTHO-
LICHHH O0BEKTOB IPaXKJAHCKUX MPAB PHIHOYHOW HJIM MHON CTOMMOCTH He-
00X0IMMO MPU COBEPIIICHUH OMpPEICICHHBIX 3aKOHOAATeNHCTBOM PO BUIOB
CIIENOK ¢ OOBEKTAMHU OLICHKH, a TAKXKE B CIyJasix BOSHHUKHOBEHHUS CITOPHBIX
CHUTYalluii 0 CTOMMOCTH OOBEKTOB, H JIp.

Cratbs 5 ®enepanbaoro 3akoHa ot 29 uronst 1998 r. Ne 135-03 «O06
OLICHOYHOH JIesITeNIbHOCTH B PM) MPUBOAUT OTKPBITHII MepeueHb 00BEKTOB
OLICHKH M OTHOCHT K HUM OOBEKTHI IPAXKIAHCKHX MPaB, B OTHOLUICHHH KOTO-
PBIX 3aKOHOJATEIBCTBOM P® ycTaHOBJIEHA BO3MOXKHOCTh HMX YYacTUS B
IPaXKIAHCKOM 000pOTe.

Crnenyer oOpaTuTh BHUMaHHE HA TO, YTO 00OPOTOCIIOCOOHOCTH 00b-
€KTOB TPaXKJAHCKHX MPaB 03HAYAET JOMYCTHMOCTh COBEPIICHHS CACNIOK U
WHBIX JICHCTBUI, HATIPABJICHHBIX HA MX Mepeaady B paMKaX IPaxkIaHCKO -
MPABOBBIX OTHOIICHHUH, B 3aBUCHMOCTH OT 9TOT0, BCe OOBEKTHI Pa3/ieieHbIl
Ha TPH TPYIIBL: CBOOOTHBIC B 000POTE, OTPAaHHUYCHHBIC U U3BSITHIE U3 000-
pora (ct. 129 TK P®).

B Hay4HOUH nuTepaType BOMPOC O BO3MOXXHOCTH OIPAHHYCHHBIX B
000pOTEe WM U3BATHIX M3 TPAXKAAHCKOrO 000pOTa MONHOCTHIO OOBEKTOB
IPaXKIAHCKHUX MPAB BBICTYNATh B KAYECTBE OOBEKTOB OLICHKHU SABIISETCS JUC-
KYCCHOHHBIM.

B nenom, B3MIsIIBI HCClieOBaTENel O 3TOMY BOIIPOCY MOXKHO pas-
JICTIUTH Ha TPH TPYIIIIbL:

1) 00OBEKTHI TPaXKIAHCKUX HPaB HE3aBUCUMO OT X 000POTOCIOCO0-
HOCTH MOT'YT BBICTYIIaTh O0BEKTAMU OIICHKU;

2) 0OBEKTHI IpakJaHCKUX IpaB, KaKk CBOOOJHBIE B 000pOTE, TaK U
00BEKTHI, OTPAHUYEHHO 000POTOCIIOCOOHBIE, MOT'YT BBICTYNATh B KA4eCTBE
00BEKTOB OILIEHKH;

3) 00BEKTHI TPaXKIAHCKUX MPAB, HE BKIIOYAsl O'PAHHMYCHHBIC B 000-
pOTE WM U3BATHIE U3 I'PAXIAHCKOro 000poTa, T.€. CBOOOAHBIE B oOparle-
HHH, MOT'YT BBICTYIIATh B KAYECTBE OOBEKTOB OLICHKH.

IMomBoas wurOr, Cliemyer OTMETHTh, YTO 3aKOHOJATEIbCTBOM PO
MPEeIyCMOTPEHBI BUbI CTOMMOCTH OOBEKTOB OIICHKH, HAMpPaBICHHBIC KaK
Ha ONpeNeseHHe BEPOSTHOH IIeHBI, MO KOTOPOH OOBEKT OICHKH MOXKET
OBITh OTYYK/ICH, TAK U JUISl IPYTUX [eJIeH HCIOIb30BaHUS 00bEKTa OLICHKH.
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K. A. KEPUMKYVJIOBA
WBaHoBCcKUii roCy1apCTBEHHBINA YHUBEPCUTET

OCHOBHBIE ITPU3HAKHU CAEJIKHA,
3AKJIOYEHHON HEYIIOJTHOMOYEHHBIM JIMIIOM

[Ipu OTCYTCTBHU y JTHIA TTOTHOMOYHIA BBICTYIATh OT YY)KOTO UMCHU
YT TIPU BBICTYIUICHUH UM OT YY)KOTO UMCHH C MIPEBBIIICHUEM MPEIOCTaB-
JICHHBIX TTOJTHOMOYHIA IT0 O0IIEMY MPABIUTY HE CO3JIAIOTCS HUKAKHE MPpaBa U
o0s13aHHOCTH I TIpeacTaBisgeMoro. CoBepIleHHas! CHENKa I JIPyroro
JIMIA SIBIISETCS HE3AKITIOYEHHOM.

Jly1s HEeyIOJIHOMOUYEHHOTO JINIIA, T.€. JIUNA, EHCTBOBABILETO OT Uy-
JKOTO MMEHU 0Oe3 IMOJTHOMOYUM WM C TPEBBIIICHHEM MPEIOCTaBICHHBIX
TTOJTHOMOYHH, TTOCIIEICTBUS TaKUX JEHCTBHUHA CBOAATCSA K TOMY, YTO 3TO JIU-
1[0 CAMO MOXXET CTaTh CTOPOHOH B CJEJIKE C TPETHUM JIUI[OM CO BCEMH BBI-
TEKAIOIMMHU OTCIoJa TocieAcTBusAMH. Crenka B TakoM ciydae OyJer cuu-
TaThCsI 3aKITFOYEHHON OT UMECHU HEYITOJTHOMOUYCHHOTO JIUIA ¥ B €T0 UHTEpe-
cax. DTo M0 Oy/eT HECTH epe]] KOHTPareHToM Bce 00S13aHHOCTH I10 JaH-
HOMH CJIeJIKE U OTBEYATH 3a €€ HEHCIIOIHEHHE.

OpHako AaHHOE MPABMIIO TAJIEKO HE BCEra MOXKET OBITh pean30Ba-
HO Ha mpakTtuke. OYeHb YacTO HEYMOTHOMOYCHHOE JIMIIO B CHIIY Pa3HBIX
O0OBCKTHBHBIX MPUYUH (MHOW IMPAaBOBOW CTaTyC, OTCYTCTBUC JUICH3WU U
T.I.) HEC MOXET OBITh CTOPOHON B TOH CHENKE, KOTOPYIO OHO COBEPIIHIIO.
[Tpu sTOM mpearonaraercs, 4YTo TPEThE JHUII0, C KOTOPBIM 3aKJIIOYeHa CJIel-
Ka, 3HAJIO WJIM JIOJDKHO OBLIO 3HATh O TOM, YTO JIMIO He ObLIO yIpaBoMoOyYe-
HO Ha 3aKJIIOYEHHE CHEJKH, ITOCKOJBbKY Y TPETHhEro JHIA BCET/a MMEETCs
BO3MO)KHOCTH IPOBEPUTH ITOJTHOMOYHSI JIMLIA, 3aKITFOYAIOIIET0 CACTKY.

Tperbn Mna 0cBOOOXKIAIOTCSI OT WUCIIOHEHHS 0053aTeNbCTB MO 3a-
KJIFOUEHHOW C HEYIOJHOMOYEHHBIM JIMIOM CJIENIKE JIMIIb B TOM Clly4ae,
€CITU JTOKaXYT, YTO HE 3HAJIW W HE JIOJDKHBI OBUIM 3HATH 00 OTCYTCTBUU
MTOJTHOMOYHM y KOHTPAreHTa WM MPEBBINICHUN MMOJHOMOUYUN CO CTOPOHBI
KoHTpareHTa. [locnenyromniee onoOpeHre CAENKY MPEICTaBIsIEMbIM IO CBO-
el FOPUINYECKON TPUPOJE SABJISICTCS OJHOCTOPOHHEH CIEITKOW MpeicTaB-
JISIEMOT'0, T.€. JISHCTBUEM, COBEPIIAEMBIM HCKIIIOUHTEIHHO 110 BOJE CAMOT0
npezacTasnsieMoro. OHO JIOJDKHO TOCIIENOBATh B Ipenesiax HOpMaJIbHO He-
00XOIMIMOT0 WJT YCTaHOBJIEHHOT'O TIPH COBEPILIEHUH C/IEJIKU CPOKa.
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E. A. KOBAJIEBA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

IPABO HA CEMbBIO B POCCHIICKOM
3AKOHOJATEJIBCTBE

[Nocnennne n3MeHeHHs 3aKOHONATENbCTBA, pa3padaTbiBaeMble 3aK0-
HOIPOEKTHI, HOBBIE MCCIIEIOBAHUS YUEHBIX O IPOOJIEMax CEMbH CBUJIETEIb-
CTBYIOT 00 aKTyaJIbHOCTH Pa3BHTHS IpaBa Ha CEMbIO B COBPEMEHHOM pOC-
cuiickoM of1ecTBe. B kauecTBe nepBoouepeIHON MEpHI, HAPABJIEHHON Ha
peleHre 3a7add 1O TOBBIICHUIO IIEHHOCTH CeMEWHOro obpasza »XH3HH,
IIpeayCMaTpUBAETCS 3aKpEIICHHE OCHOBOIOJATAOUINX TPaB Ha 3aKOHOAA-
TENBHOM YPOBHE.

Ananuz nonoxenuit cratbu 38 Koncruryuuun Poccuiickoit dexnepa-
LINH, PAcIoNIOKEHHBIX B riaBe 2 «[IpaBa n cBOOOIBI UeNOBEKA U TPasKAaHH-
Hay, IPUBOIUT K BBIBOAY O TOM, UTO B OTHOIIEHUU CEMbU HE CKOHCTPYHPO-
BaHO MPaBo, KaK 3TO, HAPUMEP, UIMEET MECTO NMPUMEHUTENBHO K NpaBy Ha
xm3Hb (ctaTtbs 20), mpaBy Ha CBOOONY M JHMYHYIO HEIIPUKOCHOBEHHOCTH
(cratest 22), mpaBy Ha HENPUKOCHOBEHHOCTh YAaCTHOW JKW3HH, JIMYHYIO U
ceMeiHYI0 TaliHy, 3alUTy CBOEH YecTH U I0Oporo uMeHu (cratbs 23).

OpHako MpaBO Ha CEMbIO BIIOJIHE OMpPENENIEHHO CIENyeT U3 COAep-
skaHust HopM CemeliHoro xonekca Poccuiickoit @enepanuu, KOTOpIN pas-
BHBAeT KOHCTUTYIIMOHHO - TPAaBOBBIE ITOJOKEHHWS B 00JACTH CEMEHHBIX
OTHOIIEHUM.

Cunrato HEOOXOAWMBIM COTJIACHTHCS C TO3UIMSMHU YYEHBIX, OTMe-
YalOIUX, YTO OTCYTCTBHUE JIETAJILHOIO 3aKPEIJIEHUs NpaBa Ha CEMbIO HE
CBUJIETENIBCTBYET O €r0 OTCYTCTBUMU.

3aKoHOATENbHOE 3aKpEIUIEHHE pPaccMaTpUBaeMOro npaBa HeoOXo-
JIMMO, OHO 00YCJIOBJIEHO KaK MPaKTUYECKOH, TaK M TEOPETHUECKOH 11eseco-
00pa3HOCThIO, co3aHueM 3(P(EeKTHBHOrO MEXaHHW3Ma IPAaBOBOM OXpaHBI
ceMbH, 00eCTIeUNBAIONIET0 CTA0OMIBHOCTh U YCTOHYUBOCTH CEMBU B POCCHIA-
CKOM OOIIIECTBE U TOCYAAPCTBE.

VYuuteiBasi BaXKHOCTh U OCHOBOIIOJIATAIOLIEE COLIMAIBHO-IIPaBOBOE
3HAauYCHUE NpaBa 4eJIOBEKa Ha CEMbIO, OCTAETCA HaAEAThCs, YTO 3ajaya co-
BEPILIEHCTBOBAHUS CEMEHHOr0 3aKOHO/ATENbCTBA OYyJET pelaThesl C MO3H-
i Onara Poccun m poccusiH, 3aKperuieHdsl OCHOBOIOJIAralonX ceMei-
HBIX TIPaB ¥ MOJICPIKKU TPAJTUITUOHHBIX CEMEHHBIX IICHHOCTEH.
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A. JI. KOHOBAJIOB
MBaHOBCKUI TOCYIapCTBEHHBIN YHUBEPCUTET

EJIMHBIIA KOMILJIEKC HEJIBUJKUMOCTHU B CACTEME
OBBEKTOB HEJIBUKUMOI'O UMYIIIECTBA

B noBoii crathe 'K enunubiii HenBmxuMbri komiuieke (EHK) ompe-
JIENISICTCST KaK COBOKYITHOCTh OOBEIMHEHHBIX CIUHBIM HA3HAYCHHEM 37a-
HUH, COOPY)KCHUI U MHBIX BEIICH, HEPa3phIBHO CBA3aHHBIX (hYU3UYECKU WU
TEXHOJIOTUYECKH, B TOM YHUCIIC JIMHCHHBIX OOBEKTOB (JKEJIC3HBIC TOPOTH,
JIUHHUU 3JIEKTPOIIepeIauu, TpyOOIpOBOIBI U JIp.), JINOO PACIIONOKEHHBIX Ha
OJTHOM 3EMEIBHOM y4acTke. McXofis W3 3Toro, MOKHO OOO3HAYHTH CJe-
JIYIOIITUE XapaKTePHBIE I 3TOr0 00hEKTa MPU3HAKU:

1) enuHBIN HETBUKUMBIA KOMIUIEKC BKITIOYAeT B CE0S MOMHUMO HE-
JIBUKUMBIX, TAKXKE U JIBHXKUMBIC BETITH;

2) BXOISIINE B COCTaB €IWHOTO HEABIKUMOI'O KOMIDIEKCA BEIIU
00BETUHEHBI OTHUM Ha3HAYCHUEM;

3) emuHBIA HENBWKUMBIA KOMIUIEKC MOXXET HAaXOJWUTHCS HAa OJTHOM
000COOJICHHOM 3E€MEIBHOM YUYacCTKe JHOO HAa Pa3HBIX TEPPUTOPHUATBHBIX
TpaHUIAX;

4) eqVHBIN HEBIKUMBIA KOMIUIEKC JTOJDKEH OBITh 3apETHCTPUPOBAH
KaK OJTHA HEJIBIDKAMAS BEIIlb;

5) enuHbBIN HEABKUMBINA KOMIUIEKC SBJISCTCS HECTUMON BEIIBIO.

3akoHOMATETh MPEJOCTABISICT YIaCTHUKAM TPaXKIaHCKOro oboporta
nBa criocoba oobexannenus Beuield B EHK: ¢usuyeckuit u TexHomormye-
CKHIA.

du3nueckuii ciocod CBA3U MPEANoaracT Hepa3phbIBHOS COCTUHCHUE
9JICMEHTOB BHYTPH IIEJIOTO U JIOCTHUTACTCS JBYMsS BapHaHTaMU OOBCIUHE-
HUS HENBWKMMBIX U JIBHKMMBIX BEIIEH U B3aUMOICHCTBUS MO OOIIEMY
Ha3Ha4YeHUto. [1o]] TEXHOIOrUUECKUM CIIOCOOOM CBSI3U MMOHUMAETCSI 00be-
JMUHCHUE B CIIOXXHYIO COBOKYIHOCTH JBMJKUMBIX M HEIBI)KAMBIX BelleH
€IMHOM TEXHOJIOTMYECKOW 1ebl0 Mcnoiib3oBaHus. CreaoBaTeNbHO, CO-
CTaBJISIONIHE 3JIEMCHTHI KOMIUIEKCA MOTYT HE TOJIBKO SIBHO COWICHSTHCS,
T.C. CTOSITh Ha CIUHOM (pyHJaMEHTE, UIMETh O0Iee MEXaHUIEeCKOe Kperuie-
HUE U T.J., HO ¥ HE UMETh SIBHOT'O COWICHCHHS U HAXOUTHCS HA HEKOTOPOM
YIaJCHUU IPYT OT ApPYyra, XOTs ¥ (PYHKIIMOHUPOBATH TOIEKO COBMECTHO.

B cBsI3u ¢ MOsBICHHEM HOBOTO 00BEKTa rpakaaHckux npaB — EHK
— B HACTOsIIEE BpeMs TPEOYIOTCS COOTBETCTBYIONINE M3MECHEHUS B 3aKO-
HOJIaTEIbCTBO, B YACTHOCTH: O TOCYJApPCTBEHHOW PETUCTpallMd MpaB Ha
HEJBW)KMMOE MMYIIECTBO M CIENOK C HUM, O FOCYAApCTBEHHOM KaJacTpe
HEJIBHXKHUMOCTH.
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A. A. KYTBMEHEBA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

3EMEJIBHBIA CEPBUTYT: IEPCIEKTUBBI PABBUTHUSA
B POCCUMCKOMN ®EJNEPAIIMA

AKTyanbHOCTH JJaHHOM TEMBI CBsI3aHa HE TOJBKO C pa3paboTKON
Konuenmuu pa3Butus rpaxaaHckoro 3akoHoparensctsa PO u Ilpoexra
®enepanbHOro 3akoHa «O BHECEHUU U3MEHEHUI B YaCTH MEPBYIO, BTOPYIO,
TpeThio U yetBepTyto 'K P®D, a Takke B OT/AeNbHbIE 3aKOHOAATEIbHBIE aK-
161 POy, HO u ¢ BHeceHueM u3MeHeHunit B 3emenbHblil Konekc PO ¢ 1 map-
Ta 2015 roga, KOTOpble OTHOCATCA K 3€MEJIBHOMY y4acTKY, BEIHBIM, a TaK-
’K€ CEpBUTYTHBIM TpaBaM Ha HETO.

Konuenmus pa3BuTHs IpakJaHCKOTO 3aKOHOJATENbCTBA YKAa3bIBAET
Ha HEOOXOAWMOCTb YTOYHEHHS COACPIKaHMS 3€MEJIBHOIO CEPBHUTYTA, KOTO-
pOe TOIDKHO OBITH MCYepHBIBAIONIMM 00pa3oM packpbiTo B 'K PD, HecmoT-
P Ha yKe UMerolIeecs 3aKoHoAaTeNnbpHoe peryaupoanue. K tomy sxe Kon-
LIENIUSl YCTAHABJIMBAET HOBbIE BUbl 3E€MENbHBIX CEPBUTYTOB: CEPBUTYT
MepeMeIeHUs; KOMMYHAJIbHBIM CEPBUTYT; CTPOUTENbHBIA CEPBUTYT; CEPBU-
TYT JUIA TIOJIB30BAaHUS YYACTKOM Henp (TOPHBIA CEPBUTYT); CEPBHUTYT Me-
Juopanuu. BbIAENsoTCS U OTIIMYUTENbHbBIE IPU3HAKU CEPBUTYTOB: MPHUH-
LU KOHOMHYHOCTH CEPBHUTYTOB; OOBEKTHMBHAs OOYCIIOBIEHHOCTB; Oec-
CPOUYHOCTB, T.€. CEPBUTYT CYLIECTBYET A0 OTMAaJEHHUs OCHOBAHUM €ro ycra-
HOBJICHUS; TUIATHOCTD; YCTAHABIMBAETCS COIVIALIIEHUEM CTOPOH B MHUCHMEH-
HOH (hopme. Ecim cTOpOHBI HE MOTYT NPUITH K COTJIAIIEHUIO 00 YCTaHOB-
JICHUH CEPBUTYTA, CEPBUTYT MOXET OBITH YCTAaHOBJICH II0 PEIICHHUIO CYa.
CepBuTyT TpeOyeT rocyaapcTBeHHOH peructpanuu B EnuHoM rocynapcr-
BEHHOM PEecTpe IpasB.

B Hacrosiiee BpeMsi HEKOTOpbIE BBIBOJIBI, MpeaiokeHHbie KoHiien-
LUeH U 3aKOHOIPOEKTOM, Hanu cBoe orpaxkeHue B 'K PO u 3K PD. Ha-
IpUMep, ceifvyac OTCYTCTBYET 3aKOHOAATENBHO 3aKpeIIeHHass KOHCTPYKIIUS
yacTHOro cepBUTyTa. OfHAKO JaHHAs KOHCTPYKLUS C MPHU3HAKAMM, Xapak-
TEPHBIMU JIJISI YaCTHOT'O CEPBUTYTA, B TEOPHUM U HA NPAKTHKE OCTaaCh.
Taxoke, HECMOTpS Ha IPU3HAK OECCPOUHOCTH, KOTOPHIN CONEPKUTCS B HOP-
Max 3akoHonpoekta u Konnenmuu, 3K PO coxpanser cpouHble ¥ NOCTOSH-
HBI€ CEPBUTYTHL. TakXke COINIACHO 3aKOHOMPOEKTY, CEPBUTYT HE MOXKET
OBITH YCTAHOBJICH JIUISL HeompeeneHHoro kpyra ymi, Ho 3K P® coxpanser
HOPMBI O TyOJTUIHOM CEPBUTYTE.
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E. M. JIEBEJIEBA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

BU/bl TOBAPHIIECTBA CObCTBEHHUKOB
HEJABUKUMOCTHU U UX ITIPABOBOU CTATYC

CornacHO OyKBaJILHOMY TOJIKOBaHHIO mojtoxkeHus 1. 3 ¢T. 50 'K PD
TCH sBnsiercss poAOBBIM IOHATHEM (TUTIOM), BKJIFOUAIOIIMM TaKUE Pa3HO-
BHJHOCTH, KaK, B YaCTHOCTH, TOBApUIIECTBA COOCTBEHHUKOB JKWJIbS U Ca-
JIOBOJTYECKUE, OTOPOAHUYECKUE WIIM JauyHble HEKOMMEPUYECKUE TOBapHILIE-
CTBa.

OcHoBHbIM BuioM TCH 3akoHOAATENs HA3BIBAET, MIPEXK/E BCETO, TO-
BapUINECTBO COOCTBEHHUKOB JKWIIbS, CTATYC KOTOPOT'0 JOCTATOYHOTO ITOJI-
POOHO pErIaMEHTHPOBAH HOPMAaMHM CIICIIMATBFHOTO 3aKOHA, a MMEHHO JKu-
JUIIHOro kojekca PO®. OgHako, Tenepb KpoMe CHEHalbHBIX HOPM 3aKOHA
K YKa3aHHOMY BHUJy HEKOMMEpPUYECKOTrO TOBAPHILUECTBA, CO3JAHHOMY 0
MOMEHTa U3MEHEHHS! KOPIOPAaTUBHOI'O 3aKOHOJIATENbCTBA, MOJJIEKAT MPU-
MeHeHnto HopMbl ['K P® o ToBapuiecTBax cOOCTBEHHUKOB HEIBUXKAMO-
cti. B TO BpeMs kak CrenuaibHBIC 3aKOHBI JOJDKHBI OBITH TPUBEACHBI B
cooTtBeTcTBHE ¢ TTonoxkenusmu 'K PD.

I'paxnanckuii konexc PD 3akperisier o0Iye MOJIOKEHHUS O cTaryce
OpraHU3aIMOHHO-TIPABOBBIX (hOopM opuarUecKux i, BKiItouas TCH, B To
BpeMs kak JKK PO sBnsieTcs cnenuanbHbIM 3aKOHOM U PEryJIUpPYET BOMPO-
Chl CO3JIaHMSI U XO3SIMCTBEHHOTO YIpaBJieHUs MPETyCMOTPEHHON 3aKOHOM
Pa3HOBUHOCTHIO HEKOMMEPUYECKOT 0 IOPUIUIECKOTO JIUIIA.

M.U. TlannaguHa OTMEYAET, YTO «3aKOHOAATENHHO 3aKpEIICHHbIE
TP OpPraHU3aI[MOHHO-TIPABOBEIC (POPMBI BEJCHUS KOJUICKTHBHOTO CaJI0BOJI-
CTBa, OTOPOJHUYECTBA U JJAUHOI'O XO34KCTBA IOPUIUYECKHU SIBISIOTCS HECO-
CTOSATENFHBIMU TI0 CBOEH KOHCTPYKIIMM M MPAKTUYCCKA HaJyMaHHBIMI». B
CBOIO ouepellb, byToBenkuii A. W. Bbicka3biBaja MHEHUE, UTO «TaKas opra-
HU3AIUOHHO-TIPAaBOBasi (pOopMa FOPUAMICCKOTO JIMIA, KaK CaJOBOIUECKOE,
OTOPOTHIYECKOE WM JaYHOE HEKOMMEPYECKOE TOBAPHIIECTBO, HE obecrie-
yrBaeT 000COOICHUE UMYIIECTBEHHOW MacChl TOBAPUIIIECTBA U BKJIFOUCHUS
e¢ B TpakIaHCKUHl 000pOT, OrpaHUYCHHE MUMYIIECTBEHHOI'O PUCKA YJICHOB
TOBapHINECTBAa, O(OPMIICHHE, OCYIIECTBICHHE M 3aIlUTy KOJUICKTHBHBIX
HMHTEPECOB WIEHOB TOBAPUILECTBA.
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A. B. MAJIEEBA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

HETATOPHBINA UCK KAK CIIOCOB 3AIIIATHI ITIPABA
COBCTBEHHOCTH HA KUJIOE IIOMEHIEHUE

HeratopHnslii uck npencraBiser co0oi OAMH U3 CHOCOOOB 3alUTHI
npaBa COOCTBEHHOCTH Ha JKWJIOE TOMeleHue. [IpuMeHeHne HeraTopHOro
WCKa Ha NPAKTUKE SBISIETCS HAIEKHBIM CIIOCOOOM 3alUTHl I'PaKIaHCKHX
IIPaB, HAJEKHOCTb KOTOPOro NMPOBEPEHA BEKaMU. DTO CBSI3aHO C TEM, UTO
HEraToOpHBIA UCK MMeeT OOraTyro NCTOPHUIO MPUMEHEHHs, HaulHas cO Bpe-
MEH PUMCKOTr0 IpaBa.

B coBpeMeHHOM Ipa)TaHCKOM 3aKOHOJATENbCTBE HEraTOPHBIA HCK
9TO TpeOOBaHKE yCTPaHEHHs BCAKUX HapyLICHUH MMpaB cOOCTBEHHUKA, XOTS
OBl 5TH HapyLIEHUS ¥ He ObUIM COeTMHEHBI C JIMIIEHNEM BiajieHns. Bmecte
C TeM, B IOpUAMYECKON Hayke CYILECTBYET MHEHHE, YTO HEraTOPHBIM HCK
IpeoOpakaeTcsi U3 «CIEHaIbHOr0» CPEICTBA 3allIUTHI MpaBa COOCTBEHHO-
CTH M JIPYTUX BEUIHBIX MPaB B «YHUBEPCAIBHBIN CIIOCO0 3alUTh CyObeK-
TUBHBIX TPaXKJAaHCKUX MpaB. JTO B OUEPETHON pa3 NOAUYEPKUBAET JOCTOUH-
CTBa JIJAaHHOT'O MCKa KaK Croco0a 3aliThl TPaXk1aHCKUX MpaB.

Cpenn ydeHbIX CYLIECTBYIOT AMCKYCCHU IO MOBOAY IIPABOMOYMS,
HEMOCPEACTBEHHO 3allUIaeMOro HeraTopHeIM HckoM. IlpencraBnsercs
Haunboiee apryMEeHTHPOBAHHON TOYKa 3PEHUS, B COOTBETCTBHU C KOTOPOH
HEraTOPHBIM MCKOM 3allUINAeTCs JIHIIb IPaBOMOYHE MOIb30BAHHUS.

IIpenmymiecTBOM Moja4u HEraTOPHOTO UCKa C LENbI0 3aIlUTHI Tpa-
KJTAHCKUX TIPaB Ha >KUJIOE TOMEIEHHE SBJISETCS TO, YTO IPEAbSBICHUE
TaKoro TpeOoBaHMs HE MOABEPKEHO JIEHCTBUIO HCKOBOH aBHOCTH. JlaHHOE
00CTOSITENFCTBO TTO3BOJISIET MPEABSIBISATh TPEOOBAHMSI K HAPYIIHUTEIIO BHE
3aBHCUMOCTH OT BPEMEHM HapyIICHUs NPH YCIOBUH, €CIIM TaKUe Hapylle-
HUS IMEIOT MECTO B MOMEHT NofiauM ucka. Kak mpaBuio, Takue HapyIieHus
HOCAT JUIALINICA XapaKTep U BBITEKAIOT U3 COCEJACKUX MPaBOOTHOIIEHUIM.
OCo0eHHOCTBIO HETaTOPHOT'O HCKA SIBIISIETCS TAKXKE TO, YTO OH MOXKET OBITh
TIPEIBSIBIICH HE TOJIBKO COOCTBEHHHKOM, HO M WHBIM THUTYJIBHBIM BJIaJIeib-
ueM. Tak, cyneOHOM NpaKkTHKe M3BECTHBI CIy4an, KOTAa TaKue MCKH Toja-
BaJIMCh apeH/IaTOpaMH POTHB COOCTBEHHUKA NMYIIECTBA.

Takum 00pa3zoM, HEraTOpHbBIN HCK sBIsieTCs ()(EKTHUBHBIM CpeCT-
BOM 3aIINTHI TPAKJIAHCKHX IIPaB, B TOM YHCIIE M NpaBa COOCTBEHHOCTH Ha
KHUIJIO€ TIOMEIIEHUE.
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J. M. MAPTBIHOB
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

KPUTEPUU BJIAJIEHUSA B IPOEKTE U3BMEHEHUI I'K P®

Bompoc 0 BnajieHnM NPUHAAISKHUT K YUCITY OCHOBOITOJIATAIOMINX W
3aCITy)KEHHO TPHOOpPEN CTaTyc OJHOM M3 CaMbIX CIOXKHBIX ITPOOJIEM Ipax-
JTAaHCKOTO TpaBa. B paMkax mpoBoAUMBIX pehopM rpax1aHCKOro 3aKOHOA-
TENILCTBA OXKUAAIOTCS CYIIECTBEHHbIE N3MEHEHHsI B HOPMAaTHBHOM peryJiu-
pOBaHMM BEUIHBIX NpaB. Hanbosee kapIMHAIBEHBIM U3 HUX SIBIISIETCS BBEJE-
nue B pazjen 2 'K PO rnas 13 u 14 o BnajgeHuu U BIaJelbYeCKON 3alIUTe
(ITpoext n3menennii ['paskaanckoro konekca PO Ne 47538-6).

JIMCKYCCHOHHBIM SIBJISIETCS BOIIPOC O KPUTEPHSIX BiaaeHus. B pum-
CKOM IIpaBe BilaJieHne Kak (pakTHueckoe 00J1ajlaHue BEIIbI0 OCHOBBIBAIOCH
HAa COYCTaHWH JBYX AJIEMEHTOB: (pakTa oOJiajaHus Beliblo (COrpus) U Bia-
JIeTTbUECKON BOJIM, BJIAJCHUS BEHIbI0O KaK CBOEH COOCTBEHHOH, BIaJieHHs
BelIbIo I ceOs (animus domini).

KoHnenmust pa3BUTHs 3aKOHOJATENILCTBA O BEIIHOM IIPaBe HE BbIJIE-
JISIET B CTPYKTYpE BIIAJICHUS TAKOM KPUTEPHUH, KaK BOJIS BIaJeTh Bellbio. B
9TOH cBs13U B mpoekTe u3MeneHni ['K npearaercst oTkazaTbCst OT BOJIEBO-
T'O KPUTEPHS OLIEHKH BIIQJCHHS U UCIIOIH30BATh B JIAHHBIX LENSAX KPUTEPUH
COOTBETCTBHSI OOCTOSITENHLCTB MPUOOPETEHHS BIIaICHNSI TPEOOBaHUSAM 3aKO-
HonarenbcrBa. [Ipoekt uamenenuit 'K PD, B nenom ocHoBaHHBIN Ha MO-
noxenusx KoHnenmuu, paccMaTpuBaer BiiajieHHE B KadecTBe (haKTHIECKO-
T'O TOCIIOJICTBA JIMIA HaJ OOBEKTOM BIIAJICHUS, IPH 3TOM HAJMYHMIO M Ha-
MIPaBJIEHHOCTH BJIAJIEIHFYECKON BOJIM HE MPHAACTCS IOPUANYECKOro 3Have-
HUSL.

Bormpoc 00 uckiroueHnn animus M3 KOHCTPYKLHMH BJIaJICHUS ITPOSIB-
JISIET CBOIO HEIOCJIEZOBATENbHOCTh B CUTYalMsX BIAJECHHS HEIBIKHMO-
cThl0. B OONBIIMHCTBE CTydaeB Biaesblbl HEABMXUMOI'O UMYIIECTBa (u-
3WYEeCKH HE MOTYT JIEMOHCTpUpOBaTh (hakT 0OJagaHusi MM, MOTYT Haxo-
JIUTHCSI HA HEKOTOPOM yJaJleHHe OT TaKOr'o HEBIKHMMOIO HMMYINECTBA B
TEUEHHE JOJITOro Mepruoja BPEMEHH, YTO B COOTBETCTBHU C OyKBaJIbHBIM
tonkoBanueM Konnermmu u [Ipoekra 'K uckimouaer dakr Bnanenus. Bna-
JIeHHE He TIO/JIEXKHUT IOCYAapCTBEHHOW perucrpanuu. B aToM cMmbicie Kpu-
TEpUEM TAKOT'O BIIAJICHUSI OCTAETCS TONBKO «CBOOOIHBIN TOCTYI» BIaJleib-
1a B 00BEKT HeABWKUMOCTH. OIHAKO 3TO MOXET HE MCKJII0YaTh CBOOOIHO-
ro jocTyna u apyroro juua. [ToaTomy c1abocTb JaHHBIX MIPU3HAKOB BIIazie-
HUS HEZBWXXMMBIM MMYIIECTBOM CBHUJIETEIBCTBYIOT O HEOOXOIMMOCTH KBa-
mudurkamy (GaKTHIECKOro BIIaJICHUSI UM B HEPa3phIBHOM €UHCTBE (aKTH-
YECKOI'0 TOCHOCTBA U BOJIH.
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J. E. MOPO30BA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

OCOBEHHOCTU ITPABA IIOJIb30BAHU S KNJIBIM
INOMEHNIEHUEM, BOSHUKIIEI'O HA OCHOBE
3ABEIIIATEJIBHOI'O OTKA3A

B Hamem wuccneoBaHUM paccMaTpUBAIOTCS OTHOIICHHSI, CKIIAJIbI-
BAlONIMECs MEXy HACJIeJHUKOM M OTKa30IOJIy4aTeJIeM MO MOBOY JKUIOro
MOMEILEHUs, NPEJOCTaBIEHHON0 HAa OCHOBAaHWHU 3aBELATEILHOTO OTKa3a.
Ha nacnennuka, K KOTOpOMY MEPEXOAUT KUJIOE€ MOMEIEHUE, 3aBellaTelb
MOXKET BO3JIOKHUTH OOS3aHHOCTH MPEIOCTABUTH JAPYrOMY JIHILy Ha TIEPHOT
’KU3HU 3TOTO JIMIA WM HA UHOW CPOK MPaBO MOJB30BAHUSL STUM TOMeEIIe-
HUEM WJIM €ro ONpeeleHHON YacThlo. 3aBeniaTeabHbli OTKa3 MPU3BaH BbI-
MIOJTHSATH COIMATBHYIO (DYHKIINIO, COCTOSIIYIO B TIPEIOCTABICHUH B TIOJIH30-
BaHHUE JXKWIOTO TOMEIIEHUsS JUIy, He 00JamaronieMy (UHAHCOBBIMH BO3-
MOXKHOCTSIMH JJIsI TIPUOOPETCHHUS JKIJIOTO TIOMEIICHHS Ha TpaBe COOCTBEH-
HOCTU. ['paskJlaHuH, KOTOPOMY IO 3aBEIIATEILHOMY OTKa3y MPel0CTaBIEHO
MpaBo MOJIb30BAHUS KUJIBIM TMOMEIIEHWEM Ha YKa3aHHBIM B 3aBellaHUU
CPOK, TOJB3YeTCs NTAHHBIM JKWJIBIM MOMEIIEHHEM HapaBHE ¢ COOCTBECHHH-
koM. JXKK P® ycraHOBIIEHO paBEeHCTBO NpaB COOCTBEHHHWKA M OTKa30IIOJY-
yaTesis MPU KCIOJIb30BAHUU JKUJIOTO MOMEILIEHUS, MPEJOCTaBICHHOrO M0
3aBEUIATEILHOMY OTKa3y, a TAaKK€ YCTaHOBJIEHA COJMJApHAasi OTBETCTBEH-
HOCTh C COOCTBEHHHMKOM >KHJIOTO ITOMEIICHHS IO 00S3aTelIbCTBAM, BBITE-
KalolMM W3 TOJb30BaHUsI TaKUM SKUJIbIM MomeleHreM. [1o okoHuaHuu
YCTaHOBJIEHHOTO 3aBElIAaTEIbHBIM OTKa30M CpOKa IOJb30BaHUS KHUIIBIM
MOMEILEHUEM MPABO MOJIb30BAHUS UM Y IpakJaHUHA Mpekpainaercs. B co-
otBercTBUH ¢ mojokeHusMU KK P® orkazomonydarens BrpaBe morpebo-
BaTh TOCYJapCTBEHHON PETrUCTpalliy €ro MpaBa MOJIb30BAHUS KWJIBIM MO-
memeHreM. [IpaBo oTka3zomonydartenst Ha MOCTOSIHHOE IMOJIb30BAaHUE KU-
JIBIM TOMEIIEHUEM SIBJISIETCS JIMYHBIM MPAaBOM U HE MEPEXOTUT K JPYIHM
nuuaM. MoXXHO cZieNiaTh BBIBOJ] O HAJMUUKU HEKOTOPOIr'O CXOJICTBA B MPABO-
BOM MOJIOXKEHUU HACTIEAHUKA U OTKazomnony4yatens. Tem He MeHee, Hace -
HUK XKHIJIOTO IMOMEIICHHS SBIIIETCS 00JIaJaTelieM MpaBa COOCTBEHHOCTH, a
OTKa30M0JyYaTeNb SBISACTCA OO0JIajaTeleM BEIIHOrO MpaBa IOCTOSHHOTO
nosib3oBaHus. Ellle oHO OT/iMuYMe B MPaBOBOM MOJOKEHUU HACIEIHUKA U
OTKAa30MOJIyyaTelNs 3aKI4aeTcs B TOM, YTO MPaBO OTKA30MOJydaTessl Ha
MIOCTOSIHHOE TIOJIb30BAHUE KUJIBIM IOMEIIECHUEM SIBJISIETCS JIMYHBIM U HE
MEePEeXOUT K ApyruM juiam. [IpaBo Ha moiydeHue 3aBelaTenbHOro 0TKasza
JIEHCTBYET B TEUEHUE TPEX JIET CO JHS OTKPBITUSI HACIIECTBA.
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K. B. IIEHIKOBA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

OCOBEHHOCTHU JOI'OBOPA APEH/1bI
HEJIBU/KHUMOI'O UMYIIECTBA

JloroBop apeH/bl HEABMXMMOCTH JIOJDKEH OBITh 3aKIIOYEH B IMUCH-
menHoi opme (1. 1 cr. 609 'K P®D). [Ipu 3TOM 10roBop apeH/p! 31aHHH
WIN COOPY)XEHHH O00s3aTeNbHO JIOJDKEH OBITH COCTAaBIIEH B BHJE OJHOTO
JIOKyMeHTa, momanucanHoro croponamu (m. 1 cr. 650 'K P®). [Jorosop
apeH/Ibl HeJIBIXKUMOCTH, 3aKJIIOUYEHHBIH Ha CPOK HE MEHee ToJia, HOTIEKHUT
rocyfaapcTBeHHoM perucrpanud (m. 2 c¢r. 609, m. 2 cr. 651 'K PO, n. 2 cr.
26 3K P®). [loroBop cybapeHasl He MOXKET OBITh 3aKIIIOUEH Ha CPOK, Ipe-
BBIIIAIONIMN CPOK JtoroBopa apeHsl (1. 2 cr. 615 'K P®D).

Cpok neicTBUs JOroBOpa, ONPEAETICHHBIN, HallpuMep, ¢ 1-ro ducna
KaKoro-mmoo mecsa Tekymiero roga 1o 30-ro (31-ro) yucna mpeapIyIero
Mecsla CIEAYIOIEro Io/ia, IPU3HAETCA PaBHBIM TONly.

JloroBop apeH/pl, 3aKIIIOUYEHHBI HAa HEONpE/ETIeHHbIN CPOK, HE HY-
KJIAeTCsl B TOCYJapCTBEHHOM perucrpanui. OcoOEHHOCTH apeH/Ibl 3eMelb-
HBIX Y9aCTKOB YCTaHOBJICHBI B 3eMeIbHOM Kozaekce PO (1. 3 cr. 3).

CymiecTBeHHBIE YCIIOBHUS, 00s3aTebHBIE IS JOrOBOPOB JIAHHOTO
Buga. be3 Hux moroBop Oymer cumTathes HezakmoudeHHBIM (cT. 432 TK
POD).

CyIecTBEHHBIMU  YCIIOBUSIMH  SIBJISIIOTCS: JIaHHBIE, ITO3BOJISIOLINE
OITPEJIEIIUTh ITepeIaBaeMoe B apeHay HeIBWKUMOe UMymiecTBo (1. 3 cr. 607
'K P®); pasmep apennHoii mnatsl (1. 1 cr. 654 TK PO, m. 4 cr. 22, 1. 3 cr.
65 3K PO).

CornanieHre cTopoH 00 M3MEHEHUH pa3Mepa apeHIHOW IUIaThl Mo
JIOTOBOPY, 3aKJIFOYEHHOMY Ha CPOK HE MEHee I'o/ia, JOJDKHO OBITh 3apEerHcT-
PHUpOBaHO.

[To oOmemy mpaBuily apeHAOAATENb O0S3aH OCYLIECTBISATH KallH-
TANBHBI PEMOHT apeH/I0BAHHOTO MMYIIECTBA, a apeHaTop - MOIJIEPIKH-
BaTh MMYIIECTBO B HMCHPAaBHOM COCTOSHMM W IIPOM3BOJMTH TEKYLIMHA pe-
MOHT (cT. 616 'K P®). MHoii nopsiiok MOXeT OBITh MPeTyCMOTPEH B J0TO-
BOpE.

Ecnn ocHOBHO# JTOTOBOp apeH/bl SIBISETCS HUYTOKHBIM, HHYTOX-
HBIMH SIBJISIOTCS M 3aKJIIOUEHHBIE B COOTBETCTBHM C HMM JOTOBOPHI CYO-
apernpl (. 2 ct. 618 TK PD).
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A. A. CEPTAILIOBA
WBaHoBCcKuil rocy1apCTBEHHBIA YHUBEPCUTET

PUTI'YPA IOKYIIATEJISI (ITOTPEBUTEJIS) KAK CTOPOHBI
JOT'OBOPA POZHUYHOU KYILJIN-ITPOJAKHU

B Hamiem HccreoBaHHU PACCMaTPUBACTCS MOTPEOHTENb, KaK OHA
u3 Haubolee YSI3BUMBIX CTOPOH JIOrOBOpa PO3HHUYHOW KYILTH-TIPOIJAXKH.
JIoroBop pO3HHYHON KYIUIH-IPOJAKH B HACTOSIIEE BpeMs SBISIETCS ca-
MBIM PaclpOCTPAaHEHHBIM CPEM BCEX CYIIECTBYIOIIUX BHIOB JOOBOPOB.
U MMEHHO OH MOCTAaBJICH Ha TIEPBOE MECTO CPEIH JAPYTHX JOTOBOPOB KYII-
nu-npofaxu. L{enbro pOSHUYHOW KYIUTH-TIPOJAXKH SIBIISETCSl HEMOCPE/ICT-
BEHHOC W CHCTeMaTHyeckoe oOecrieueHue (CHaOXeHue) moTpeduTeneit
MPOJOBOJILCTBEHHBIMU M MPOMBIIUICHHBIMEA TOBapaMu. Kak omHa U3 CTO-
POH JIaHHOT'O JIOrOBOpa MOTPEOUTENb, KOTOPBIA B CHIy CBOEr0 MPaBOBOTO
MOJTOXKEHHsT TpU3HAeTcs claboil CTOPOHOM, TOCyIapcTBO V/ICNSACT MpH-
CTaNbHOC BHHUMAaHHE 3TOMY BOIPOCY M MPEAyCMATPUBAET MOBBILICHHYIO
OXpaHy MMYIIECTBEHHBIX MPaB W UHTEPECOB moTpebutens. Bmecre ¢ Tem,
JIAHHBIA BOMPOC HyXKJaeTcs B Ooiee JeTalbHOM HCCIIEIOBAaHHU M MPABO-
BOH perjiaMeHTall|H.

AKTYyaJIbHBIM SIBIISIETCS BOMPOC «COCTABILSIFOLICH» MOHATHS «IOKY-
narenby (norpeduresns). KTo ke IMEHHO BBICTYIIAeT B POJIH MOTpeOUTENs?

Poccuiickoe 3aKOHOAATENBCTBO OIPEAEIISIEeT MOTPEOUTENS ClIeayro-
UM 00pa3oM: MOTPEOUTEND - TPaXKIaHUH, UMEIOIINHA HAMEPEHUE 3aKa3aTh
win nproOpecTH MO0 3aKa3bIBAIOMINK, NMPUOOPETAIONMA WM HCIOJb-
3YIOIIUHA TOBapbl (paboThI, YCIYrH) UCKITIOUUTENBHO ISl THIHBIX, CeMeii-
HbBIX, TOMAIIHUX W UHBIX HYXJ, HE CBSI3aHHBIX C OCYIIECTBICHHEM MpE-
npuHUMaTenbekol nesitensHocTH (3akoH PO ot 07.02.1992 Ne 2300-1
(pen. ot 13.07.2015) «O 3amure npaB noTpeOUTENCH» ).

OnHako MOKyMaTeNeM IO JOTOBOPY MOXET BBICTYNATh WHIUBUY-
aNbHBIA MPEANPUHAMATEINb U FOPUANYECKOE JIUI0, KOTOPBIM TaK K€ HE00-
XO[MMa FOpHIMYECKas 3aluTa. BMecTe ¢ TeM B BBIIICYIOMSIHYTOM 3aKOHE
«O 3ammre mpaB MOTpeOUTENCi» pedb HACT TONBKO O TpakIaHUHE-
norpebuTese. Pa3Hblil MOAXOM B periaMEeHTAIMH OTMEYCHHBIX YYaCTHUKOB
JIOrOBOpa OOYCITOBJICH TEM, YTO 3aKOHOIATENb HE CUUTACT FOPHIAUYECKOE
JIMIO ¥ MHIUBHAYATLHOTO MPeANpHHUMATENS c1aboii CTOpOHOM 10roBopa,
KOTOPOMY HEOOXOIMMa COOTBETCTBYIOIIAS 3Al[HTA €r0 NPAaB U HHTEPECOB.
Bwmecte ¢ Tem, ocTaeTcs OTKPBITBIM BOIMPOC — KAaKHM 00pa3oM MOXHO
NAEHTU(HUINPOBATH 3THX YYACTHHKOB JIOTOBOPA KaK HeroTpeduTenen?
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JI. A. CEPIAKOBA
MBaHOBCKUI TOCYIapCTBEHHBIN YHUBEPCUTET

IMPOBJIEMBI KBAJINOUKALIUU ITOHATUA
«OBIIEE UMYIIECTBO CYIIPYI'OB»
B CYJIEGHOM ITPAKTUKE

B cemeitHOM 3aKOHOJATENILCTBE OCTAIOTCS MTPOOEIBI, KOTOPBIE POXK-
JIAI0T CIOPHBIE MOMEHTHI IIPU BO3ZHUKHOBEHHMHU BOIIPOCOB OTHECEHUS TOTrO
WIN MHOT'O MMYIIECTBA K COBMECTHOH COOCTBEHHOCTH CYNPYroB WIIM HMX
JIMYHOH COOCTBEHHOCTH.

Tak, B CK PD He Haien cBoel KOHKPETH3aIlK MOMEHT, C KOTOPOTO JI0-
XOJIbI OT MHTEJUIEKTYaIbHOM, KaK, BIPOYEM, U OT TPYJOBOH, MPEANpHHIMATEN b
CKOM, JIeSITENIFHOCTH MIOCTYIIAlOT B COCTaB OOILEr0 MMYIIIECTBA CYIPYIoB, UTO, B
CBOIO 04€pe/ib, MOPOUIIO TAKKE MHOXKECTBO HAYUHBIX TO3UIUI, CpeIi KOTOPBIX
MOKHO BBIJIEJIUTH CIIEYIOIIHE: JIOXObI BKITIOUAIOTCS B COCTaB OOIIIEro UMYIIe-
CTBA CYNIPYroB C MOMEHTA, KOI'/Ja Y CYIpyra BO3HUKIIO IIPaBO Ha HUX ; C MOMEHTa
UX Tiepeavy B OFO/DKET CEMBbH; C MOMEHTA X (PaKTHYECKOTO MOJTyYEHHS.

IlocnemHuil moaxoa B MPaKTHUECKOM NPUMEHEHHMU MpEeACTaBIseTcs
6onee BepHbIM. CeMeiiHbIi Kogekc PP oTHOCHT K 001IEMy UMYIIECTBY MO-
Jy4EeHHBIE CYNPYraMu IIEHCUH, TIOCOOUs, MHBIE HEIENEeBbIe BHIIUIATHL. DTOT
KpUTEpUH CIIeyeT paclpoCTPaHATh U Ha JOXOABI OT MHTENJIEKTYaJbHOH,
TPYAOBOM, IpeANpUHUMATENLCKON AeATenbpHOCTH. [IprueM nmon monydeHu-
€M JI0XOJa CJIEAYEeT MOHUMATh HE TOJIBKO BBIIUIATY WM BBIAAUYY, HO TAKXKe
MIepeBo/l ICHEKHBIX CPEICTB HAa OAHKOBCKHM CUET moyrydarelssi U Jro0ble
JIPYTHE CIIOCOOBI MPEAOCTABIECHHs ICHE)KHBIX U MHBIX TOXOZOB B pacropsi-
YKEHHUE JIUIA, KOTOPOMY OHU NMPUUYUTAIOTCS.

B cyneOHol mpakTHKe 4acTO BO3HUKAIOT CIIOPHI B OTHOIIEHWU MPH-
HAJJISKHOCTH 3€MEJIBHOTO YYacTKa, MOJYy4eHHOrO0 OJHUM M3 CYNpPYroB Ha
0e3B0O3ME3/THO OCHOBE B IEpHOA Opaka B aJIMHHHACTPATUBHO-TIPABOBOM
nopsiaKe (IMOCpeCTBOM BBIIaUM CYNPYTY ITOCTAHOBJIEHUS! MECTHOTO OpraHa
caMOYIpaBIIeHUs), HO KOTOPHII 10 CBOEMY IIPaBOBOMY CTaTycy He SIBIISIET-
cs OJapKOM U HE TOJIydeH OJHHM HU3 CYNpPYroB B KaueCTBE HACIEICTBA.
[Mo3nmmst cyneOHOW MPAaKTUKU TaKOBa: TIOCKOJIBKY 3€MEJIbHBIA yJ4acTOK SIB-
nsieTcst 00BEKTOM HEBIKUMOCTH, TO IIPH IEepeiaye OJHOMY M3 CYNpYTroB
3eMEJIHOTO y4acTKa JJIsl BEICHUs JIMYHOTO T0COOHOT0 U JJaYHOTO X035~
CTBa M XWJIMIIHOTO CTPOMTENBCTBA, KaK 3a IUIATY, TaK U OECIUIaTHO, 3TOT
3eMEeJIbHBIA y4acTOK JOJDKEH OBITh MPU3HAH COBMECTHOH COOCTBEHHOCTBIO
CYyTIpYTOB.

AmnanornyHasi TO3MLUS BBICKa3aHa B CyJAeOHOH IIpakTUKE W
OTHOCHTEIJIFHO IIEHHBIX Oymar.
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JI. P. TAM3YTJIMHOBA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

KAJACTPOBASA OHEHKA CTOUMOCTHU OB BEKTOB
HEJABUKUMOCTH

B Poccuu mnonsiTHE «KagacTpoBas CTOMMOCTB» BO3HUKIIO CpPaBHU-
TenbHO HenaBHo. IlpaBurensctBoM Poccuiickoit denepanum 25 aBrycra
1999 r. obuto ipuHsTO [TocTanosnenue Ne 945 «O rocymapCTBEHHO# Kaaa-
CTPOBO OIIEHKE 3€MeNb)», MOJIOKHBIIEE HAayaslo INPOBENEHHI0 padoT Mo
TOCYJapCTBEHHOM KaJacTpOBOM OLIEHKE BCEX KaTEropuil 3eMellb Ha Teppu-
topuu Poccuiickoit ®enepanuu. B 3T0il cBsI3u crnenyeT pa3nuyarh MNOHSTUS
«KaJacTpoBasi CTOMMOCTb)» U «KaJacTpOoBasi OLIEHKa».

KanactpoBasi ctomMocTh 0OBEKTOB HEABMIKMMOCTH SBISIETCSl pe-
3yJIBTaTOM TOCYJapCTBEHHOM KajgacTpoBoil oneHku. KamactpoBas crou-
MOCTb 00BEKTOB HEJIBHIKUMOCTH OTPEAENETCS B LEISIX HaJIOr 000JI0KEHHSI.
Uro kacaeTcsl TepMHHA «KaJacTpoBas OLEHKa», TO MOJ HEeW MOHUMAeTcs
COBOKYIHOCTH JICHCTBHI1 110 ONpe/eNICHNI0 IepeyHst 00BEKTOB HEIBUKUMO-
CTH, OTOOPY MCHOJHUTEINS, 3aKIIOYEHHIO C HUM JOr0BOpa, OIpPEIEICHUI0
KaJJaCTPOBOM CTOMMOCTH, COCTaBJIEHHIO OTYETa U €ro 3KCIEPTHU3bI, yTBEp-
MJICHUIO U BHECEHUIO PE3YyNbTAaTOB ONpPEENeHUs KaacCTPOBOM CTOMMOCTH B
TOCYJApCTBEHHBIN KagacTp HEABUKUMOCTH.

Pe3ysbraThl onpeneneHus KaaacTpoOBOW CTOMMOCTH MOTYT OBITh OC-
nopeHsl. YTo sBigeTCs IpeaMeToM ocnapuBaHus? XoTs pe3yabTaThl ONpe-
JIeNIeHUs] KaJaCTPOBOM CTOMMOCTH YTBEPKJAIOTCS YIOJIHOMOUYEHHBIM Iocy-
JIapCTBEHHBIM OPraHOM, TEM HE MEHEE, OCIIApUBAETCS HE PELIEHHE OpraHa o
KaJ[aCTpPOBOW OIIEHKE, a YCTaHOBJIEHHAs KaJacTpoBasi CTOMMOCTb, U Tpebo-
BaHUE, NPEABABICHHOE K OpraHy KaJacTPOBOrO y4eTa, OCYLIECTBIISIOMEMY
(YHKIMU TIO0 TOCYapCTBEHHOM KalacTpPOBOHM OIEHKE, MOMIEKHUT PacCMOT-
peHuro 1Mo oOmuM TpaBWiIaM HMcKoBoro mpousBojacTBa (ITocranoBneHnn
[pesumuyma BAC P® ot 28.06.2011 1. Ne 913/11). Ocnioputh ycTaHOB-
JICHHOE 3HAa4YeHUEe KaJaCTPOBOM CTOMMOCTH MOTYT IOPHIMYECKUE JIHUIIA,
€CIIM PEe3YNbTaThl OINpPENENeHUs] KaJacTpOBOW CTOMMOCTH 3aTPOHYIH HX
npaBa 1 00sS3aHHOCTH, a OPTraHbl TOCYIapCTBEHHOM BIIACTH M MECTHOTO Ca-
MOYITPaBJIECHHS, €CITH 00BEKTHl HEBIKUMOCTH HaXOATCS B TOCY/IapPCTBEH-
HOHM WJIM MYHHUIIMITAIIHOM COOCTBEHHOCTH, B KOMHCCHIO IIO CIIOpam, a IIo-
ToM B cyA. Pdusndeckue NuIa, €Cau pa3Mep YCTaHOBJIEHHON KaJgacTpOBOH
CTOMMOCTH 3aTparuBaeT ux npasa M 00s13aHHOCTH, MOT'YT OCIIOPHUTH KaJlacT-
POBYIO CTOMMOCTb B Cy/1I€OHOM WJTH a]MHHHCTPATHBHOM IOPSIJIKE.
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A. A. TUMOHHMHA
WBaHoBCcKuii rocy1apCTBEHHBIA YHUBEPCUTET

BEIHIHO-ITPABOBBIE CIIOCOBbBI 3AIIIUTHI ITPAB
HECOBEPHIEHHOJIETHUX HA KUJIBIE HOMEIIIEHUSA

TpynHO mepeoreHuTs 3HAYUMOCTh JIJISl YeJIOBEKa, B TOM YHCJIE U B
MEPBYIO OYepeab - A YelOBEeKa MaJIeHbKOro, T.e. JUIs peOeHKa, TaKoro
Ba)KHEHIIIEr0 COIMANBHOrO OJlara, Kak >KUJIMILE, KyJa 4eJOBEK B BO3pacTe
HECKOJIbKUX IHEW MpHOBIBACT Ha pyKax y POAUTENEH Ha JOJTOCPOYHOE
MOCeJIEHUE, C TEM YTOOBI BBIKHTH, Pa3BUTHCS, MOIYIUTh JTOJDKHOE BOCIH-
TaHWE W HABCET/Ia 3aIIOMHUTH CBOE TIEPBOE JKUIIUIIE KaK «POIUMBIN JIOM.

Jletn, kak JuIa, HY)KIAIOUIHECS B CIEIMAILHOM OXpaHe W 3a0ote
BBUAY (PU3MUECKON U YMCTBEHHOW HE3PEIOCTH, JOJKHBI 00J1a1aTh OCOOBIM
MPaBOBBIM cTaTycOoM. [IpaBo Ha KUIIUIIE OTHOCUTCS K YHCITY €CTECTBEHHBIX
HEOTUYXKJAEMBIX NIPaB, MPUHAJIEKAUTNX YEJIOBEKY C POXKICHHUS.

Haumenee 3ammuiineH peOCHOK B KWIMIIHON chepe. BHe xumuima
TPYAHO TPEACTAaBUTh ceOe BO3MOKHOCTD peallu3allii TaKUX >KU3HEHHO
Ba)XHBIX JIMYHBIX MpaB peOeHKa, Kak ero mpaBa Ha BbDKHBaHUE, HAa pa3BU-
THE, TIPaBO XUTh U BOCIIUTHIBATHCS B CEMbE, B 3HAUUTEIBLHON MeEpe - MpaBo
Ha OOIICHHE ¢ OOOUMH POIUTEISIMU U IPYTUMHU KPOBHBIMH POJICTBCHHHKA-
MH.

He rapantupoBaHO coxpaHeHHe 3a PEOCHKOM IpaBa IOJIb30BaHUS
JKUJIBIM TIOMEIIEHNEM, HaXOIAIIUMCS B COOCTBEHHOCTH OJIHOTO U3 POJUTE-
JIeH, eCNIM TOCyIe pacTop KeHHs: Opaka OH OyJeT MPOXKUBATh CO BTOPBIM PO-
nureneM B mHOM mnomenieHud. CtaTths 2 CK OTHOCHUT K 4jieHaM CEeMbH Jie-
Tel M poauTeseii, He3aBUCHMO OT TOr0, IMPOXKUBAIOT OHU BMECTE JHU0O0 pa3-
JIeNbHO; MO0 OyKBaJdbHOMY cMBICTY cT. 31 JXXunuirHoro koiekca K djieHam
CEeMbH COOCTBEHHHKA OTHECCHBI JIWIIG JICTH, NMPOKUBAIONINE COBMECTHO C
COOCTBEHHUKOM.

Her HOpMBI, ycTaHaBIMBAIOIIEH CIICIMANIBHBIA TPABOBOM CTATYC pe-
OeHKa, CTaBIIEro OBIBITUM WICHOM CEMbHM COOCTBEHHHKA, U B TPAXKIAHCKOM
3aKkoHOAaTeabCTBE. COOCTBEHHHUKY KUNbS TOCTATOYHO MPOAATH XKHUIIOE TMO-
MEIIICHUE, U BCEJICHHBIA B HETO IO PEIICHUIO Cy/a Ha OINpEJICIICHHBIH CPOK
peOCHOK BHOBb OKAXKETCS Ha YIHIIE - B CHTy mpaBwi 4. 2 cT. 292 I'K nepe-
XOJI TIpaBa COOCTBEHHOCTH K JAPYrOMY JIUIY SBJSETCS U IS peOeHKa OCHO-
BaHUEM IIpEKpaIleHus Mpapa IMoJIb30BaHUs MomMelnieHueM. [Ipu sTom B co-
oTBeTCcTBHM C mpaBwiamMu 4. 4 cr. 292 'K PO mis oT4yKJaeHUS KUTIOTO
MTOMEIICHUS HE TIOTPeOyeTCs JaKe COTIachsl OpraHa OMEKH U IMOTICYHTETb-
CTBa.
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T. B. TUMO®EEBA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

IMPOBJIEMBI IPABOBOT'O PETYJIMPOBAHUSA
CYPPOT'ATHOI'O MATEPUHCTBA B POCCHUHA

BcnoMoratenbHble  peNpOAYKTUBHBIE TEXHOJIOTMM 3a IOCIEAHEe
BpeMsl MOMyYWIIN 3HAYUTEeNbHOE pa3BuTHe. CypporaTHoe MaTepUHCTBO SB-
JISIETCSL OJTHUM M3 CIIOCOOOB HOBEHIIeld MEeJUIMHCKOH TEXHOIOTHH, TT03BO-
JIAIOIIE MHOTUM CEMbsIM M OJUHOKHUM TIpaKAaHaM, HE UMEMLUM MO Ka-
KAM-TTH00 MEIMIMHCKUM TPUYMHAM BO3MOXKHOCTH CaMUM HMETh JIE€TeH,
CTaTh POAUTENIAMHU.

HHCTUTYT CyppOraTHOro MaTepUHCTBA B CHIIY CBOCH 0COOOM CrieIu-
(bMKM BBI3BIBAET Maccy IpoOJieM, B TOM YHCIIE OOIIECTBEHHOTI'0, MOPaJIbHO-
STHYECKOr0, COLHUAIBHOIO U MPaBOBOro xapakrepa. Kpome Toro, orcyrcr-
BYET CIIe[MalIbHBIi HOPMAaTHBHBIA NPABOBOW aKT, CIIOCOOHBIA Yyperyaupo-
BaTh BO3HHUKAIOIIME B MPAKTHKE MPOOJIEMBI, CBS3aHHBIE C NPHMEHEHHEM
HMHCTUTYTAa CyppOraTHOTO MaTEepUHCTBA.

IIpaBoBasi perimaMeHTanusi CypporaTHoro MartepuHcrBa B Poccun
IIPEJCTaBIICHA PSIIOM 3aKOHOB U NMOJ3aKOHHBIX aKTOB:

- ctatbu 51 u 52 Cemeiinoro kogexca P®, onpenensiomme mno-
PSAOK 3amMcH poauTeneil pedeHKa, POAKICHHOr0 CyppOraTHON Marte-
PbI0;

- ctatbsl 55 ®enepanbHoro 3akona «0O0 ocHOBaxX OXpaHbI 310pPO-
Bbil rpaxnan B Poccuiickoii @enepaumm», naoias onpeaesieHue cyppo-
raTHOTO MaTepHHCTBA U yCTaHABJIMBAIOIIAS TPEOOBAHNS, IPEIbSBISEMBIE K
KEHIIMHE, COOMPAIOIIEHCs CcTaTh CypporaTHOM MaTepblo;

- cratbs 16 ®enepanbHoro 3akoHa «00 aKTax rpaxIaHCKOro
COCTOSTHUSI», TJIE ONpeAessiercs NOopsAJ0K PEruCTpalii HOBOPOXKIEHHOTO B
opranax 3AI'C;

- Ipukaz Ne 1071 MunuctrepcrBa 3apaBooxpanenus P® or
30.08.2012 r. "O mopsaxe HCIONB30BaHMS BCIIOMOTATENbHBIX PEMpPOAYK-
TUBHBIX TEXHOJIOIUH, MPOTUBONOKA3aHUAX U OTPAHMUYEHUAX K UX MIPUMEHe-
HUIO", T/Ie ONpeNeNaoTCs MOKa3aHUs K IMPOBEICHUIO MPOLEAYPHI cypporar-
HOro MarepuHcTBa B Poccuu, TpeOoBaHUs K CyppOraTHBIM MaTepsM, a TakK-
e 00beM HCCIIeIOBAaHUN ISl 3aMEHSIONIEH MaMbl M OMOJIOTMYECKUX POIHU-
Tenen.

Opnako Oonblasi 4yacTh BOIPOCOB, CBSI3aHHBIX C MHCTUTYTOM CYp-
pOraTHOr0 MaTEepUHCTBA, HE YPEryJHUpOBaHA COBPEMEHHBIM 3aKOHOJATEIb-
CTBOM (HampuMep, CyImecTByeT OOJbIION MpoOen B periaMeHTanuy J1oro-
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BOpa CypporaTHOr0 MaT€pHUHCTBA), YTO TPeOYeT MpUHATHS OoTAenbHOro De-
JIEpalIbHOTO 3aKOHA.

A. A. UYMCTOB
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

IPABOBAS ITPUPOJIA JIOJIM B YCTABHOM KAITUTAJIE O0O.
OB30P KOHIEMNIUI

Pa3Hornacus mo moBoay NpaBOBOW NMPUPOIBI AOJIU B YCTABHOM Ka-
TIUTaJIe HOCAT CaMbIi OCTPBIN XapakTep. [IHcKyccHs o BOIIPOCY O MOHSITHU
JIONY B YCTAaBHOM KaluTaje U ee MPaBOBOM NPUPOIE BEAYTCS OITOE BPEMsL.
OT0 00yCIIOBIEHO, B YACTHOCTH, TEM, YTO B 3aKOHO/ATEILCTBE OTCYTCTBYET
TIOHSITHE JIOJIM B YCTABHOM KaluTajle OOLIECTB C OrpaHMYEHHOW OTBETCT-
BeHHOCThIO (nanee — O00). Tem He MeHee, BCE CXOIATCS B OJHOM — JOJIS
TIpe/ICTaBIsieT co00i crienuduIecKuii 00BEKT rpaxaaHckux npas. OqHAKO,
ClleyeT 3aMeTUTh, UTO J0JIs CYIECTBYET He TOJIbKO JUIS Liesel 00opoTa, HO
n st opopmuteHnst npaB ydactanka OOQO. MMeHHO 103TOMY BCE BO33pe-
HUS TI0 JAHHOMY BOIIPOCY MMEIOT OJHO 0O0Ilee CXOACTBO — ITPaBOBas MpH-
poza JOIH PAacKphIBAaeTCs uepe3 OIpeereHHe NPaBOBOH IPUPOIbI IpaB
YYaCTHHKOB OOIIECTBA.

Ha ceromusmHuii 1eHb YCIOBHO HPHHATO BBIJENSATH YETHIPE KOH-
LENIHUU NPaBOBOM mpupoasl Aonu B ycraBHOM Kamuraine OOO: BemHo-
MIPaBOBOM, 00s13aTEILCTBEHHO-ITPABOBOH, NMYILIECTBEHHO-TIPABOBOW M KOp-
TIOPaTHBHO-IIPAaBOBOM.

CTOpPOHHUKH BEIIHO-TIPABOBOM KOHILEMIMH HCXOAAT W3 TOrO, 4YTO
JIOJI 3TO 4YacTh YCTaBHOI'O KaluTajla, a CIEA0BATEIbHO IO €CTh 4acTbh
nmyinecTsa B Hatype. O0s3aTeIbCTBEHHO-TIPABOBAsi KOHIIETIIMS OCHOBaHA
Ha TakOM Te3UCEe, YTO BHOCS BKIJIAJ B YCTaBHBIA KaluTaj yYpEKAaeMOro
o0L1ecTBa, yUpeUTeIb TEpSEeT CBOIO COOCTBEHHOCTb U B KaueCTBE «KOM-
TIeHCAllMU» TIOJIyYaeT O00s3aTeNbCTBEHHbIE MNMpaBa (MpaBa TpeOOBaHMS) B
OTHOIIEHUH CO3J[aHHOTO FOPHIMYECKOTO JIMIA, KOTOpPHIE YJOCTOBEPSIOTCS
JIoNen.

[Mocnennsis MO3ULMS OCTIApUBAETCSI CTOPOHHUKAMH UMYIIECTBEHHO -
MIPaBOBOW KOHIENIMH. B 9acTHOCTH BO3pa)keHHs OCHOBAaHBI HA TOM, YTO
npaBoMounst ydactHukoB OOO ropaszmo mmpe, yeM mpaBa TpeOOBaHMS.
Jlons 31eck MOHMMAaeTcsl, KaKk IpaBo, UMEIOIee UMYILECTBEHHOE BBIpaXKe-
HHE WIN KaK KOMIUIEKC UM YIIECTBEHHBIX TpaB.

[onararo, 4ro ciemyer MCXOAWTh M3 IIMPOKOTO MOHMMaHHS JOJU
KaK KOMIUIEKCAa UMYIIECTBEHHBIX M HEMMYIIECTBEHHBIX MIPAaB U 00s3aHHO-
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cTell yuyacTHMKa oOriecTBa. Takoil MOAXOJ HAa3bBIBAETCS KOPIOPATUBHO-
MPABOBBIM.
Hayunwiil pyxosooumens: 0-p wopuo. nayk, npog. A. U. bubukos.

H. B. TABAJIMHA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

CIAEJIKHU, YIOCTOBEPAEMBIE B HOTAPUAJIBHOM
MHOPAAKE: OBIIIUE YCJIOBUSA HOTAPUAJIBHOT'O
YAOCTOBEPEHUSA CAEJIOK

B cootBercTBuu ¢ nonoxenusMu OCHOB 3aKOHOZATENBCTBA O HOTa-
pHaTe HOTapUyCHl YIOCTOBEPSIOT CHEJIKH, JUIS KOTOPBIX 3aKOHOMATENIbCT-
BoM Poccwuiickoii ®@enepanu 1 pecrryonuk B coctaBe Poccuiickoii denepa-
MM yCTaHOBJIEHAa 00s3areNbHas HoTapuanbHas ¢opma. Kpome Toro, mo
COTJIAIICHUIO CTOPOH HOTapuyC MOXET YJOCTOBEPHTh W JPYyrue CHEINKH,
XOTs OBI 110 3aKOHY JUTS CIEJIOK JJAHHOTO BHJa 9Ta (hopMa He TpeOOoBaIach.

®denepanbHbIid 3ak0H 0T 29 nexadps 2015 roga Ne 391-D3 «O BHe-
CeHNH W3MEHEHHH B OT/IENbHBIE 3aKOHO/IATEIbHbIE aKThD) BHEC M3MEHEHUS
B DenepanbHblil 3akoH «O rocyapCcTBEHHON PErucTpalyy NpaB Ha HEJBH-
KMMOE MMYIIECTBO M ceJoK ¢ HuM». CorinacHo M3MEHEHHUsIM, 00s3aTelb-
HOMY HOTapHaJIbHOMY yJOCTOBEPEHMIO MOJJIeXKAT CAEIKH IO MpoAaXke J0-
JIM B TipaBe o01Ieii COOCTBEHHOCTH MOCTOPOHHEMY JIMIY, 3€MEIbHOW JOIH 1
HEJIBIPKUMOT'0 MMYILECTBA, MIPUHAJIEKAIIEr0 HECOBEPIICHHOIETHEMY Tpa-
KIAQHUHY WIN TPa)XIaHWHY, NPU3HAHHOMY OIPaHUYEHHO JIeeCIIOCOOHBIM, a
TaKXKe CAENKH, CBSI3aHHBIE C PACHOPSHKEHUEM HEIBM)KMMBIM HMYIIECTBOM
Ha YCIIOBHSIX JIOBEPHUTEILHOTO YNPABJIEHHS WM OIEKH; COTJIAIICHUS O pas-
Jiesie 00IIero MMYIIECTBA, HAXKUTOTO CyNpyramu B Iepuopa Opaxa. Kpome
TOTrO, VISl 3aKJIIOYEHHs OIHUM W3 CYNPYrOB CIAEIKH IO DPAaCIIOPSIKEHHIO
HMMYILIECTBOM, NpaBa Ha KOTOPOE IOJUIeKAT TOCYIapCTBEHHOW perucrpa-
LUK, CAEJKH, IS KOTOPOH 3aKOHOM YCTaHOBJIEHA 00s3aTesibHas HOTapH-
anpHas opMa, WM CHENKH, TOoIeXkalield 00sM3aTenbHON ToCy1apCTBEHHON
perucTpanyy, HeoOXOIUMO MONYYUTh HOTAPUAIBHO YIOCTOBEPEHHOE CO-
riacue apyroro cynpyra. Cieayer oTMETUTb, YTO JAHHBIE HOBEJUIBI 3aKO-
HOZATENILCTBA TO3BOJISAIOT O0ECIEYHUTH JIOTIOTHUTEIbHYIO 3alUTy U rapaH-
THIO NPaB TPaK/IaH, a TAK)Ke COKPATUTh CPOKH PETHCTPaIUH.

Crarbeti 163 T'K PO 3akperuisiercs npaBuiio, riacsiiee 0 TOM, 4TO
HOTapHalbHOE YIOCTOBEPEHUE CHAEIKH OCYILECTBISAETCS IyTEM COBEpIle-
HUS Ha JOKyMEHTE YIOCTOBEPUTENbHON HA/AMMCH HOTAPUYCOM WITH JAPYTUM
JIOJDKHOCTHBIM JIMIIOM, MMEIOIIMM IIPaBO COBEPIIATH TaKOe HOTApHAJIbHOE
NeficTBHE.

HccnenoBaHHbIe HAMY TIOJOXKECHUS HOPMATHBHBIX MPABOBBIX aKTOB
CBUJIETENBCTBYIOT O TOM, YTO HEYKOCHUTEIILHOE COOJTIOIEHIE HOTapHyCaMu
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00s13aTENBHBIX YCIOBUH TPU HOTAPHUAJIBHOM YIOCTOBEPEHHHU CHAECIOK obec-
MEYMBACT UX JACHCTBUTENHHOCTh U MPHAAET CHACIKAM TPYIHOOCITIOPUMBIH
Xapaxrep.

E. M. KOCOBA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

IIPABOBAS ITPUPOJA N1OTI'OBOPA
IO NPEJOCTABJIEHHUIO XKNUJINIITHO-KOMM YHAJIBHBIX
YCIOYT

B coBpeMeHHBIX YCIOBUSIX Pa3BHTHsI 9KOHOMHKH Poccuu Oobiioe
3Ha4Y€HHEe NPHOOPETAIOT BOMPOCHI MTPABOBOTO PETYIHPOBAHUS NESITENBHO-
CTH B cdepe KUINIIHO-KOMMYHAIIBHOTO X035 CTBa, MOCKONBKY TaKast aes-
TENILHOCTh, C OJHOW CTOPOHBI, SIBJISETCS MPEANPUHUMATEILCKON AesTeb-
HOCTBIO, a C IPYrod, UMEET BBICOKYIO COIMANIBHYIO 3HAYMMOCTb ISl TOCY-
JlapCTBa M TPaKAaH B CBSI3M C TEM, YTO HaNpaBiieHa Ha oOecredeHue KOM-
(OPTHBIX yCIIOBUH >KU3HH HACEIICHUSI.

B ocHoOBe npepocraBieHns: KOMMYHJIBHBIX YCIYT BCErJa JIEKHUT J0-
roBop. JloroBop o mpenocTaBieHMH KOMMYHAJIBHBIX YCIYT HPENCTaBiIsIeT
co0oii cornamenue, IpPeIMETOM KOTOPOTO BBICTYIAET KOMIUIEKC AEHCTBUI
10 TIOCTaBKE HYHEPropecypcoB, OKa3aHHM YCIYr W BBHINOJHEHHH pador,
00ecreunBarONX, ¢ OJHOM CTOPOHBI, (DYHKIIMOHHUPOBAHHUE >KUIIBIX MOME-
IIeHUH B COOTBETCTBHMU C WX Ha3HA4e€HHWEM (OTOIUIEHHWE, OCBELICHHUE, HC-
Tob30BaHue JU(TOB, YOOpKa M PEMOHT MECT OOIIEro mojb30BaHus, Oia-
TOYCTPOIMCTBO MPHIOMOBOH TEPPUTOPHU M Jp.), C JIPYroH, obecreynBaro-
KX OBITOBBIE MOTPEOHOCTH CaMUX NPOKMUBAIOIIMX B ATUX MOMELIEHUIX
(Bomo-, razocHabxeHue, yOOpKa M BBIBO3 MycOpa U OTXOJIOB H T.IL.).

JlaHHBIN OTOBOp B ACHCTBYIONIEM 3aKOHO/ATEIHCTBE OTHOCHUTCS K
JIOTOBOpaM BO3ME3JHOTO OKa3aHMs YCIyr u peryaupyercs ri. 39 T'K PO.
OpHako B IMBWJIMCTHYECKOM JHTEpaType HEe BCE yUEHBIE IOAEPKHBAIOT
TaKOW B3IJISAJ 3aKOHOJATENSI HA PUPOJY JAHHOTO J0r0BOpa U MPEAIararoT
P MHBIX pelieHnid. B gacTHOCTH, OfiHA TpyINIa aBTOPOB IpeIaraeT pac-
CMaTpHBaTh JAaHHBIN JIOTOBOP B Ka4eCTBE Pa3HOBUIHOCTH J0OrOBOpPA KYyIUIH-
MIPOJaKH, ITOCKOJIBKY 3HAYUTENbHAsI YacTh JIEHCTBHH, COCTAaBIISIOMINX €ro
npeamert, pernamentupyercs r1.30 'K PO. Bropas rpynmna ydeHsIx npen-
JlaraeT pacrlpocTpaHUTh Ha STH JIOTOBOPHI HOPMBI, PETYIUPYIOLINE OTHO-
LIEHHs TI0 SHEProCHAOXKEeHUI0. TpeThs TpyNna aBTOPOB MpeiaraeT 3aKpe-
muTh B ['K PO n J)KK P® HOpMBL, perynupyromue J0roBop NperocTaBiIeHus
KOMMYHJIBHBIX PECYpPCOB, B Ka4eCTBE CaMOCTOSITEIBLHOIO BHJA JIOrOBOpa
KYIUIM-TIPOA@XH, YKa3blBas, YTO 3aKOHOJATENb (PAKTUUECKH HOAMEHSET
CHa0>KeHNEe KOMMYHAJIBHBIMHU PECypCcaMH TPaKAaH IMPEJ0CTaBICHUEM KOM-
MYHaJIBHBIX YCITYT.
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Cekuus
«KHJTUIITHOE ITPABO»

A. A. BAPEIIIMHA
WBaHoBCcKuii rocy1apCTBEHHBIA YHUBEPCUTET

COOTHOHIEHUE TEPMHUHOJIOTUH B OBJIACTH OBOPOTA
HEJABUKUMOCTH

B 3akoHOnarenbcTBE YIIOMUHAIOTCS Pa3jIMYHbIE MOHSTHS: «HEIBH-
KHUMOCTBY», «HEIBIKMMOE HMYIIECTBO», «HEIBIDKMMAasi BEIb», «O0BEKT
HEJBIKUMOTO MMYILECTBA», NPUYEM 3a4acTyl0 YKa3aHHBIE MOHSTHS IMpH-
3HAIOTCS TOXKAESCTBEHHBIMH 10 3HAYECHUIO.

I'paxxnanckuii kogeke PO (manee — 'K PD) He ncmons3yer moHs-
THE «OOBEKT HEIBIKUMOIO MMYILIECTBA», OIHAKO €ro YIoTpeOJieHHe Xa-
paxkTepHO sl GONBIIMHCTBA 3aKOHOJATENFHBIX M ITOJ3aKOHHBIX aKTOB, a
TaKXKe st cyeOHOM mpakTuKU. Ha ceromHsuiHmii 1eHp JerajbHoe orpee-
JIEHHE HEeJIBUKMMOT'0 UM YIIECTBA 3aKpEeIUIeHO 3aKkoHoaTeneM B 1. 1 ct. 130
'K PO.

BeI3bIBaeT COMHEHHS ITO3HMILMS 3aKOHOJATENS, COINIACHO KOTOPOH
TEPMUHBI «HEJBIKHUMOCTBY, «HEIBW)KUMBIE BEIM» U «HEIBHKUMOE HMY-
IIIECTBOY» UCITOJIBb3YIOTCS B KadyecTBe CHHOHMMOB. Ellle B 10peBoronMoHHOE
Bpems I'.®. IllepmieHeBrd oT™MeUan, YTO OTEYECTBEHHOE 3aKOHOJATENBCTBO
HE BBIAEP)KMBAET €IUHCTBA TEPMUHOJIOTHUH M YIOTPEOISIET CIOBO «UMYIIIe-
CTBO» BMECTO «BEIIb» WIIM TOBOPUT O COOCTBEHHOCTH JIMOO 00 MMEHWH,
nMmes B By uMmyiectso. Kak crnpasennuso nonaraer O.M. Ko3ssips, poc-
CHICKHUI 3aKOHOJIATENb UCITOIb3YeT TEPMHUH «HEJBI)KUMOE HMYIIECTBO» B
KayecTBe CHHOHMMA «HEIBW)KUMBIX BEUIEH» JIHIIb YCJIOBHO, B JIEHCTBH-
TEJIFHOCTH OrPaHUYUBAsI KATETOPUIO HEABHKMMOCTH TOJILKO BEIIAMH .

Wzydyenne paboT, MOCBAIIEHHBIX HOHATHIO «HEABWKUMOCTHY, IIO-
3BOJISIET YTBEpPXJaTh, YTO OOJIBIIMHCTBO HCCIEOBATENel ONpaBIbIBAIOT
yrnorpeOiieHHe TEPMHUHOB «HEABWKUMOCTE» M «HEJBIDKIMOE HMYIIECTBO»
B Ka4eCTBE CHHOHMMOB TOJIKO C YYE€TOM OTHECEHHS NPEAIIPHUATHS K 00hEK-
TaM HEJIBU)KUMOT'O UMYIIECTBA.

Taxum 00pa3oM, COBPEMEHHOE POCCUICKOE 3aKOHOJATEIbCTBO Tpe-
OyeT 10Aroro ¥ BHUMATEILHOTO U3yUYEHUSL.
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J1. B. KAMBIIIIAHCKAA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

CJIYYAH BBICEJIEHHMS 1O JOT'OBOPY COLIMAJIBHOI'O
HAMMA ¥ OB30P CYJIEBHOM MNPAKTUKHA

B cootBerctBuu co crathel 84 JKK P® BriceneHue rpaxaaH U3 xKu-
JIBIX TIOMENIEHHH, TIPOU3BOANTCS B CY/I€OHOM MOpsKE:

- C TIpenoCTaBJICHUEM APYIuX OJaroyCTPOEHHBIX >KWIIBIX ITOMeIle-
HU TI0 OTOBOPaM COLMAIILHOTO HaiiMa;

- C INIPEAOCTABJIIEHHEM JPYTUX JKHJIBIX ITOMENIEHUH 10 J0roBOpaM
COLIMAJILHOI'O HaliMa;

- 0e3 MpeaoCTaBICHNUS IPYTUX SKUIIBIX ITOMEIEHHUH.

[To menam o BBICENIEHUH M3 YKHUIIOTO TIOMEUIEHUs TpaskaaH, KOTOpble
SIBJISIFOTCSL. BOGHHOCITY)KAIlMMH €CTh CBEKHH 0030p CyneOHOW NpaKTHKH
BepxosHoro cyna Poccun.

ITo cmpIcy 3aKk0Ha, peanu3anus npasa Ha )KWIbe "HE CTaBHUTCS B 3a-
BHUCHMOCTH OT NPHHAJIEKHOCTH XHUJIBIX TIOMEHIEHHH TOJIBKO K rocyaapcT-
BEHHOMY XHJIMITHOMY (QOHIY", yKa3aya BeIcIas cyneOHast uHcTaHuus. Tak
YTO, CTPOrO TOBOpS, KBapTHpY OGQUIEpy Aalu MNpaBWIbHO. Bo3MOXHO,
IOPUINYECKH TPaMOTHEH ObUTIO OBl 3aKIIIOYATh JIOTOBOP HE C BOGHHOW Ya-
CTBIO, @ C MYHUIIMITATUTETOM.

[Tpu3nanne HefEHCTBUTENBHBIM J0T0BOpPa O NPEIOCTABICHUH JKUIIO-
T'O MOMEIIEHHs], Ha OCHOBAaHUM KOTOPOT0 BOEHHOCIYXaluii ObI1 obecrieueH
KHUIbEM, CaMo T10 ce0e HE MOXKET CIIY)KUTh OCHOBaHHEM JUIsl €T0 BBICEJICHUS
W3 3TOTO JKUJIOTO MOMEIIeHUs 0e3 MPeqoCTaBICHHs IPYTroro Kb, mosic-
Hul BepxoBHBIH cyn.

BMmecte ¢ Tem @enepanbHblil 3akoH "O cTaTyce BOeHHOCTYXamux",
OIIpe/IeNIsisi OCHOBBI I'OCYAApPCTBEHHOW ITOJMTHUKH B OONACTH NPaBOBOH M
COLMAJIbHOW 3alUTHl BOEHHOCTY)KAIMX, YCTAHABIMBAET JOMOJHUTEIbHBIE
MpaBa ¥ TapaHTHH BOSHHOCIYXAIUX B XHJIMIIHON cepe.
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M. A. KOTKOB
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

YIPABJIEHUE MHOI'OKBAPTUPHBIM 1TOMOM
AKNJINIHOI'O ®OHJA KK U KCK

CornacHo Koncturynuu PO, y xaxaoro rpaxaaHHHa eCTb NpaBoO
UMETh HMYIIECTBO B COOCTBEHHOCTH, BJAJETh, IIOJb30BAThCI U
pacropsKaThCst UM, IPHYEM KaK €IMHOIMYHO, TAK U COBMECTHO C JIPYTUMHU
munamMu.  OTo monoxkeHne KOHCTUTYIMM OTpakaeTcs B O KWIHIHOM
3aKOHOJATENbCTBE: COOCTBEHHHUKH JKHIIBIX Y HEXKHIIBIX TTOMEUIEHUH B MHO-
TOKBapTHPHOM JIOME€ II0 CBOEMY YCMOTPEHHMIO M B CBOMX HWHTEpecax
OCYIIECTBIISIIOT YIpaBJieHWE OOIIMM HMMYIIECTBOM NPH MHHHUMAaJIbHOM
BMEIIATEIbCTBE OPTaHOB BIIACTH.

B XKunumnom xopexce P® ympaBieHHI0O MHOTOKBAPTHPHBIMHU JI0-
MaMH TIOCBSIIIEH MLENBIA pa3fes, OJHAKO MOHITHE «YNpaBJIeHHE MHOIO-
KBapTUPHBIM KWIIBIM JIOMOM» B HEM HE COJEP)KUTCS. YTpaBjeHHE MHOTO-
KBapTUPHBIM JIOMOM JIOJDKHO 00€CIeYrBaTh O1aronpusTHbIe 1 Oe30macHbIe
YCIIOBUSI TIPOKMBAHMS TPaKAaH, HaJJIexallee CofepKaHue OOIIero MMy-
IIeCTBa B MHOTOKBApPTUPHOM JIOME, PEUIEHHE BOIIPOCOB IOJIb30BAaHHS yKa-
3aHHBIM HMMYIIECTBOM, a TaKXe MNPEJOCTaBICHHE KOMMYHAIBHBIX YCIIyT
rpakJaHam, IPOKUBAIOIIUM B TAKOM JIOME.

CoOCTBEHHHMKH TIOMEIIEHHH B MHOTOKBAPTHPHOM JIOME OOS3aHBI
BBIOpaTh OIWH W3 CIIOCOOOB YIPABJICHUS MHOTOKBAPTHUPHBIM JIOMOM:
HEMOCPECTBEHHOE YIPaBJeHHE COOCTBEHHMKAMHM MNOMEUIEHWH B MHOIO-
KBapTUPHOM JIOME, KOJIMYECTBO KBAPTHUP B KOTOPOM COCTaBISIET He Oonee
YeM TPUALAThH; YIpaBlIEHHE TOBAPHUILECTBOM COOCTBEHHHKOB KHIIbSI JIHOO
KWIMIIHBIM  KOOINEpaTHMBOM WM  WHBIM  CIIEHHAJIM3HPOBAHHBIM
MOTPEOUTETHCKAM KOONEPaTUBOM; YIIPABIICHUE YIIPABJISIONIEH OpraHu3a-
nueit. @opMa HEMmocpeICTBEHHOrO YIPaBieHUs] COOCTBEHHUKAMH MOMelle-
HUH MHOTOKBapTHPHOTO JIOMa IMPUMEHSETCSI B T€X MHOTOKBAPTHUPHBIX JIO-
Max, TJe HE CO3[aHbl J>KWIHIIHbIE KOOIEpaTHBbl, W TOBApPHUILECTBA
COOCTBEHHHUKOB JKHJIBSI, INOO B JIOMax, TJe OONBIIMHCTBO JKWIIBIX TIOMeELIe-
HUH HAXOAATCSI B COOCTBEHHOCTH TPayK/IaH 3TOTO JA0Ma.

Crioco0 ympaBiieHHsT MHOTOKBAPTUPHBIM JIOMOM BBIOMpaercs Ha
o01emM codpaHny COOCTBEHHUKOB ITOMEIIEHUH B MHOI'OKBapTHPHOM JIOME U
MOXeT OBITh YCTAHOBJIEH M M3MEHEH B JII000€ BpEeMsi Ha OCHOBAHUH €ro
pemenus. Pemenue obmero codpanusi o BEIOOpe criocoda ynpaBiieHHs SB-
JsieTcst 00s3aTeNbHBIM JUTsl BCEX COOCTBEHHUKOB MTOMENIEHUH B MHOTOKBAp-
TUpHOM s1oMe. ClieoBaTeNbHO, MyOIMYHO-IIPAaBOBOE PETYINPOBAHNE TAKUX
OTHOIIEHUH CTAHOBHUTCS IPUOPUTETHBIM.
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B. 1O. [IOXXNJIAEB
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

IPABOBOM CTATYC HEJIBUJKUMOI'O UMYIIIECTBA
B I'PAXKJIAHCKOM 3AKOHOJATEJIBCTBE P®

Cornacuo 1.1 ¢1.130 'K P® x HenBmXHUMBIM BelllaM (HEIBIKAMOE
UMYIIECTBO, HEIBWKUMOCTh) OTHOCSATCS 3EMEIbHBIC YYACTKH, YYaCTKU
HEJIp U BCE, YTO MPOYHO CBA3AHO C 3€MJICH, TO €CTh OOBEKTHI, IEPEMEIIICHUE
KOTOpBIX 0€3 Hecopa3MepHOro yuiepda UX Ha3HauYeHUIO HEBO3MOXKHO, B TOM
YHCIIe 37aHUS, COOPYKCHHUS, OOBEKTHI HE3aBEPIICHHOTO CTPOUTEIbCcTBA. K
HEJIBIXKMMBIM BEIIaM OTHOCSTCS TaKXKe MOJUICKAIINE TOCYIapCTBEHHOU
perucTpaly BO3IYIIHBIC U MOPCKHE CY/a, Cyla BHYTPECHHETO IUIABaHUS,
KOCMHYECKHE OOBEKTHI. 3aKOHOM K HEJBM)KUMBIM BEI[aM MOXET OBITH OT-
HECEHO M MHOE MMYIIECTBO.

W3 monoxeHu IpakJaHCKOTO 3aKOHOJATENbCTBA CIIEyeT, YTO 3a-
KOHOJIaTEeNb pa3JieiisieT JBa BUIA HEIBIKUMBIX BEIICH: BEIU, HEJBIKUMBIC
[0 WX MPHUPOJIE, U BEIIM, OTHECCHHBIC K HEBIKAMBIM B CHITY 3akoHa. B
CBOIO OUYEpEe/hb BEIIW, HENBWKHUMEIC MO WX TPUPOJE, MOAPA3ICIIIOTCS Ha
JIBE KATCTOPHH:

a) 3eMeNTbHBIC YYaCTKU, YIaCTKUA HENp, T.€. OOBEKTHI, COCTABJISIONINE CIIH-
HOE IIEJIOE C 3eMEJIbHBIMH y4aCTKaMHu;

0) 00BEKTHI, MPOYHO CBSI3aHHBIE C 3eMJIEH, IIepeMelleHne KOTOphIX 0e3 He-
COpa3MepHOro yiiep6a ux Ha3Ha4eHHI0 HEBO3MOXKHO, HalpuMep Jieca, MHO-
TOJICTHUE HACAXKICHUS, 3aHUS, COOPYKCHUS.

VYkazaHue Ha NPOYHYIO CBSA3H C 3eMJIell — OCHOBHOW MpPHU3HAK He-
JIBUYKMMOCTH, YKa3bIBAIOIIUI HA O0a3MCHBINA BUJ HEIBHYKUMOTO UMYIIECTBA
— 3eMUJTIO, 3eMEJIbHBIC YUACTKH. TeM CaMbIM 3aKOHOATEIb BBIJCISACT KPUTE-
puii kaccu(UKaIuy HEABIKUMOTO HMYIIIECTBA U €r0 OCHOBHO# MPHU3HAK.

Hanuume pa3mudHBIX KaTeropuii OOBEKTOB HENBMKHUMOCTU 3aCTaB-
JISIET C/IeNaTh BBIBOJ: B CiIydae, KOTJia 3aKOHOJIATENb BKIIIOYAET B IEepeueHb
HEJIBIXKMMOT0 UMYIIECTBA KaKOH-THO0 HOBBIA OOBEKT, OH JOJDKEH obecrie-
YHUTH €0 MPABOBOE PETYITHUPOBAHUE WU XOTS OBl ONPEACIUTh, KaKue HOp-
MBI 00 UHBIX 00BEKTaX HEJABIKUMOCTHU TOJICKAT MPUMEHEHUIO.

Kpome Toro, Hanuume pa3inYHBIX KAaTErOPH HEJBIKAMOTO HUMY-
IIeCTBA, KaXKIas W3 KOTOPBIX OO0JIajjaeT CIeU(pUIESCKUMH CBOWCTBAMH,
TpeOyeT muddepeHIUPOBAHHOTO PETYIUPOBAHUS OTHOIICHUN O TOBOIY
YKa3aHHBIX OOBEKTOB HEBUKHUMOCTH.
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E. C. TOJICTOBA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

CHELOHAJIM3NPOBAHHOE KNJIOE IOMEINEHUE
JIJISI IETEA-CAPOT U IETEM, OCTABIINXCS
BE3 IONEYEHUA POJAUTEJIENA

B Poccuiickoit @enepanun 10 CUX IOP BETUKO YHUCIO ACTEH-CUPOT U
JieTel, ocraBmmxcsl Oe3 MOoNeYeHns! pOANTENIeH, B CBS3H C YeM JOCTaTOYHO
OCTpPO CTOHT BOIPOC, Kacarouiicss 00eCiedeH sl NX JKUITbEM.

C 1 auBaps 2013 rona neificTByeT HOBBIM MOPSIAOK MPEAOCTAaBICHUS
KHJIBIX TTOMEIIEHNH AETIM-CHPOTaM M JIETSIM, OCTaBIIMMCS Oe3 TONeYeHuUs
ponuteneid. Kusble MOMELIEHNsT yKa3aHHBIM KaTEropusM JIUI[ TeNeph Npe-
JIOCTABIISIFOTCSI U3 CIIEIMAIN3UPOBAHHOTO XKHUJIMIIHOTO (OH/IA CPOKOM Ha 5
net. Ilo ucreueHnn yka3zaHHOTO CpOKa BO3MOXKHBI 2 BapHaHTa. Bo-mepBhIx,
OpraH UCTIOJTHUTEIILHON BIACTH CyOBhekTa PD, ocyliecTBIsONMiA ypasie-
HHE TOCY/IapCTBEHHBIM KWIINIIHBIM (OH0M, Oy/JeT 00s3aH NPHUHSTH perie-
HHE 00 WCKIIIOYEHHH >KWIIOTO TIOMEUICHUs] U3 CIEIHAIN3UPOBAHHOTO KH-
yumHoro (GoHga, W Takoe JKWIOE IOMENIEHHE MEepexXoauT B OeccpodHoe
MOJIb30BAHUE HA YCIOBUAX COLMATIBHOrO HalimMa. OTHaKO, BO-BTOPBIX, 3aKOH
TaK)Ke TpelycMaTpuBaeT BO3MOXKHOCTH IIPU BBISBICHHH OOCTOSTENBCTB,
CBUJIETENBCTBYIOIUX O HEOOXOJMMOCTH OKa3aHMsl I'PaKIaHWHY COIEUCT-
BHA B IIPEOJIOJIEHUH TPYJHON KU3HEHHON CUTYalllH, 110 PELICHUIO yKa3aH-
HOTI'0 OpraHa BJIACTH OJHOKPATHO 3aKJIIOYUTH JOTOBOP HaliMa ClelUaIn3u-
POBAHHOI'0 >KHJIOTO MOMENICHHS Ha HOBBIM mSATUIETHUH cpok. [IpumMepHbIit
TiepeyeHb TaKUX OOCTOSITENILCTB COJIEPIKUTCS B pa3paboTaHHBIX MUHHUCTEp-
CcTBOM 00Opa3oBaHMs U Hayku PD PexomeHpanmsx mo opraHuzanuy paboThI
IO MPEAOCTABJIEHUIO KWIBIX IOMEIEHUN AETAM-CUPOTaM.

Kpome Toro, B aelicTByroleM 3akoHoaaTenscTBe PP cyliecTBeHHO
pacimupeH Kpyr HoiydaTenei KUIIbIX IMOMEIIEHUM, NPeJoCTaBIseMbIX Jie-
TSM-CHUPOTaM U JIETSIM, OCTaBIIUMCs 0e3 ronedeHus poaureneil. OTHeceHue
JITAHHBIX KHWIBIX ITOMELEHUHA K YUCITY HJIBIX MOMEIEHUH CrienuaaIu3upo-
BaHHOTO (hOH/A UCKIIOUMIO BO3SMOXKHOCTh WX NPHUBATH3AIMH, & TaKKe CO-
BEpLIEHHs] C HUMH JIIOOBIX CIEJOK, YTO B CBOIO OYepe]b HE MO3BOJISIET Je-
TSIM-CHPOTaM B CBSI3U C OTCYTCTBHEM y HHX OINbITA TOAIATHCS KAKOMY-THOO
BIIMSIHUIO U TIPOJATh CBOE Xuibe. JlaHHast mpaBoBasi rapaHTHs CIIOCOOCTBY-
€T X aJanTaluy K B3pOCiOoi KU3HU.

BMecTte ¢ TeM HOBBINM NOPSAJOK NPEIOCTAaBICHUS KUIIBIX TOMEICHUN
JIETSM-CUPOTaM Ha NMPaKTHKE BBI3BIBAET HEKOTOPBIE CI0KHOCTHU, YTO CBUJIE-
TEJILCTBYET O HEOOXOMMOCTH BHECEHHS IOTIOTHEHUH.
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10. A. XAPUTOHOBA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

JIOrOBOP HAMMA KHJIOI'O IOMEIIEHUSA )KUJIUIIHOI' O
®OHJA COIIMAJIBHOI'O UCITOJIB30OBAHU A

JloroBop Haiima >KWJIOr0 IMOMENIEHUS KUIUIIHOTO (hOHAA COIU-
aTBLHOrO MCIONb30BaHUs OblI BBeleH demepalbHbIM 3aKOHOM OT 21 Hros
2014 1. No 217-®3 «O BHecenun m3meHenuil B Kuuniueiii komexc Poc-
cutickort deaepani U B OT/EIbHBIC 3aKOHO/ATEIbHBIE aKThl Poccuiickoi
®defepaniii B 4acTU 3aKOHOAATEIBHOTO PETrYIUPOBAHUS OTHOIICHHH 10
HalMy KUJIBIX MMOMEIIEHNH KHIUITHOTO (DOHIA COIMAILHOTO HMCITOJIb30Ba-
Hus». TlosiBIeHWe HOBOW JOrOBOPHOM KOHCTPYKIIMM CBSI3aHO C TTOTIBITKOM
PEIIUTh XUWIHIIHYI0 TpobdieMy B Poccuiickoit deneparmu, KoTopas sBIIS-
eTcsl Ha MPOTSHDKEHUM MHOTHX JIET OJIHOM M3 CaMbIX aKTYaJbHBIX COIMAJIb-
HO-3KOHOMMYECKUX MPOOJIEM.

beccnopHo, BBe/igHHE MaHHOTO JOrOBOpa MMEET MHOXKECTBO IOJIO-
JKUTENbHBIX MOMEHTOB. [Ipexae Bcero, cieayeT OTMETUTh, YTO 3aKOHO/a-
TeJb PACIIUPUI KPYT JIML, UMEIOLIUX MPaBO Ha MPEAOCTaBIECHHUE >KUIIBIX
nometeHuit mo norosopy. Tak, cormacHo cT. 91.3 KK PD nanumarenem
[0 pacCMaTPUBAEMOMY JIOTOBOPY SIBJISIETCS TPAKIAHUH, IPU3HAHHBINA HYX-
JTIAFOIIMMCS B JKHJIOM TIOMEIIECHUH, TIPH 3TOM IPU3HAHHE MAJIOMMYIIUM HE
Tpebyercs. Kpome Toro, pacmmpeH CYOBEKTHBIH COCTaB M CO CTOPOHBI
HaliMonarens, Tak, B cuiy cT. 91.2 )KK P® nHaiimogaTeneM MOXET BBICTY-
MaTh HE TOJNBKO MYyOJINMYHBIN COOCTBEHHMK, HO M YaCTHBIM.

[Ipenmerom 10roBopa CIIYKUT KUJI0€ TOMEIEHUE, HAXOsIeeCs B
HAEMHOM JIOME COIIMAJILHOTO MCIIOJIb30BAHMS WM YKHJIOH JTOM, SIBIISFOIIHM-
Cs Ha€MHBIM, JUI1 KOTOPOTO YCTAHOBJICH CICIU(PUYCCKUI, HO OrpaHUICH-
HBIM LESIMU UCTIONIb30BaHUS NIPABOBOM pexuM. Bblllieyka3zaHHBINA J0TOBOP
HE SABJISIETCS OECCPOYHBIM B OTIIMYHE OT JIOTOBOPA COIMATIBLHOTO HaliMa YKU-
JIOT'O TIOMEIICHUS, U MOXET OBITh 3aKIIOYCH HA CPOK HE MEHEE YeM OJIMH
roJi, HO He OoJiee YeM JeCsITh JIET.

Koneuno, nannasi npaBoBasi KOHCTPYKIIMS HE JIMIIIEHA HEJOCTATKOB.
[Ipexne Bcero, 3TO Kacaercs IJIATHI 32 HAEM KUJIOTO MOMEIIEHUS, KOTopas
BKIIIOYACT B Ce0S TaKKe pacxXojpl HA CTPOUTEIHCTBO, PEKOHCTPYKIIHIO,
npuoOpeTeHNEe HAEMHOTO JIOMa COIUAIEHOIO WCIIONB30BaHUS IIU MPUOO-
peTeHure Bcex MOMeElleHUil B TakoM JoMe. KpoMe Toro, oCHOBaHHS U TO-
CJIeJICTBUSL PACTOP>KEHUS JOrOBOPA YKa3aHbl HECKOJIBKO MOBEPXHOCTHO.

Hecmotpst Ha HenocTaTKH, 3aKperieHre HOBOW JOrOBOPHOM KOHCT-
PYKIUU SBISIETCS KPYIHBIM IIATOM B PEIICHUH JKWIUIIHON MpOoOIeMBI B
YACTH MOBBILIEHUS TOCTYITHOCTHU KHUJIbS JUIsl TPAKIaH.
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JI. M. HbIMJISIKOB
WBaHoBCcKUii rocy1apCTBEHHbIN YHUBEPCUTET

EJIMHBIA HEJIBUKUMbI KOMILJIEKC: ®OPMHUPOBAHUE
IIPABOBOI KOHCTPYKIIMH B IIPAKTUKE
POCCHUMCKHX CYJ0B

CornacHo Konctutynuu Poccuiickoit denepanuu mpaBocyaue B
Poccuiickoit @enepanui  OCYIIECTBISIETCS TONBKO CYJOM IOCPEICTBOM
KOHCTHTYLIMOHHOTO, TPa’KAaHCKOTO, aJMHHUCTPATUBHOIO W YTOJOBHOTO
cymornpou3BojcTBa (ctatbs 118 w.4.1l u 2).

B nepuon nocne 1993 roga B PoccuiickoMm rocynapcrBe 3akoHOa-
TENILCTBO, B YACTHOCTH M I'PAXKJAHCKOE, ITOCTEIIEHHO MEPEXO/IIIO B TO CO-
cTOsiHME, KOoTopoe 3akperursi OCHOBHOW 3akoH cTpaHbl. [lostanmHoe pe-
(hopMHupOBaHUE MPUBEJTO K TOMY, YTO TOT WJIM WHOW IOPUINYECKHH MHCTH-
TYT TIOCJIE €ro BBEAEHHs B 00OpOT ocraBaicsi 0e3 JOMHKHOIO MpPaBOBOTO
PETYIMpPOBaHuUs, YTO MOPOXKAAIO BONPOCH IIPH pa3pelleHnH CIOpOB Cy/a-
Mmu. PaccMmaTpuBasi ¥ paspelasi To WId HHOE JIEJI0, Cy/Ibl 110 — pa3HOMY KBa-
muduImpoBann 00bEKTHI, KOTOpPBIE MO CBOMM IpHU3HAKaM OTHOCWINCH K
JIBIDKUMBIM BellaM, a CTOPOHA CIOpa JIOKas3blBasla (akT, 4TO CIHOPHOE
HMYILECTBO SIBIISETCS HEABHKUMBIM.

[TpoGiieMHBIMHU CTaJIM BOMPOCH! KBAMN(HUKAINHN TAaKUX 00BEKTOB KaK
aBTOMOOWJIbHAsI JAopora, OETOHMpOBaHHAsS IUIONIANKA, ac(aIbTOBOE 3aMO-
ieHue, pyrooNBHOE Mmojie, 3a00p, HACBHITHOM IUISDK, BRITPEOHAs IMa U TOMY
nogoOHbIe Bemy. Takke BBI3BIBATIM TPYAHOCTH TPH MX KBaTH(UKAINH JIH-
HeliHble 00BEeKTHI (3Kele3Hble Jopord, TpyoonpoBoasl u T.m.). Cynsl npu
PacCMOTPEHNH CHOPOB, CBSI3aHHBIX C YKa3aHHBIMH OOBEKTAMH, MOAXOIMIN
K UX KBaJM(UKAIMU [TO-Pa3HOMY M B Ka)KJOM KOHKPETHOM JeJie yCMaTpH-
BaJIM UHJMBUAYAJIbHYIO TIPABOBYIO MPUPOJY TOTO WJIM HHOI'O OOBEKTa WIIN
COBOKYITHOCTH OOBEKTOB.

Konnenmust pa3Butusi rpaxIaHCKoro 3akoHopaTteiabctBa PD u mo-
crenyronme n3MeHenus B 'K P®, 3adpukcupoBann B coctaBe 0OBEKTOB
TPaXJIaHCKUX TpaB HOBBIM BHJ HEABWKMMOW Bl — EAWHBIA HEIABHKHU-
MBIli KOMIUIEKC. BBeleHrne naHHOro o0beKTa B 00OPOT MO3BOJHT Kak XO-
3STUCTBYIOLIMM CYOBEKTaM, Tak U CcyJaM Kak MpaBONPHUMEHHTENSIM PELIUTh
BOIPOC O KBAIM(HUKALNKA HAXOMSIIIUXCS B COOCTBEHHOCTH KOMILUIEKCOB
MMYILECTBA B KauecTBe HeABMXKUMOCTH. OIIHAKO ITOCIe 3aKpervieHus JaH-
HOM KOHCTPYKIMHM B 3aKOHOJATEJbCTBE, MPAaBOBOE OPOPMIIEHHE €AWHOIO
HEJIBIPKUMOT'0 KOMITJIEKCa B KaUYeCTBE HEJIBW)KUMOH BEIH 710 CHX ITOp OCTa-
€rcsl, Ha HAI B3I, HEYpPEryIMPOBaHHBIM.
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Cekuus
«KOMMEPYECKOE IIPABO»

A. O. ATAIOBA, E. B. KATIOYEHA
VBaHOBCKHUIT TOCYAapCTBEHHBIN YHUBEPCUTET

OPI'AHU3ATOPBI TOPTOBOI'O OBOPOTA
KAK CIIEHUAJIBHBIE CYBBEKTBI KOMMEPYECKOI'O ITPABA

Ha coBpemeHHOM 3Tarne pa3BUTHS CTPOUTENBCTBO IIUBHIM30BAaHHOTO
TOProBoro o00opoTa TpedyeT MOBHIIIEHHOIO BHUMAHHS K €ro YYaCTHHUKAM,
JieflaeT HeoOXOAMMBIM BCECTOPOHHEE HCCIIEOBAHUE MX BHJOB, (DYHKIHH,
nened, o00béma npaBocrocodbHocTH. O0s3aTeNbHBIM yCIOBHEM HOPMaJbHO-
ro (QYHKIIMOHUPOBAHUS TOBAPHOT'O PHIHKA SIBJISIETCS HAJIMYKME CHEIUATIbHBIX
CyOBEKTOB TOPrOBOro 000POTA, KOTOPBIE BHICTYNAIOT B KAUECTBE OPraHu3a-
TOPOB PHIHOYHBIX OTHOIIEHHH.

Llenb opraHu3aTOpoOB TOPrOBOro 00OPOTA HE B COBEPIIEHUU CJIENOK,
a B CO3/IaHM{ YCIIOBHHA W BO3MOXXHOCTEH [UISi COBEpIIEHHs TOPTOBBIX OIle-
pauuii IpyruMy y4acTHHKaMHu TOproBoro obopora. IIpuposa Takux cyOob-
€KTOB KOMMEpYECKOro Ipasa pazianyHa. OHHU SBISIOTCS KOMMEPUYECKUMHU
[0 CBOEH pONU B CTPYKType PhIHKA, IO CBOEMY TOPrOBOMY IIpeAHa3Haue-
HUIO ¥ HEKOMMEPYECKUMH TI0 CBOEH PUPOJIE U OpTaHU3aIMOHHO-TIPABOBOM
¢opme. ITpaBocriOCOOHOCTH OPraHU3aTOPOB MPEANONIATACTCS CHEHANIbHOM,
TO €CTh JOIYCKAIOUIeH NX yJacTHe JIMIIb B ONpEAEIeHHOM, OrPaHUUYEHHOM
Kpyre KOMMEpYECKHMX OTHOLICHWH. biaromaps HamM4yMio MMEHHO CIIeIH-
aJIbHOM IPaBOCIIOCOOHOCTU OPraHH3aTOpPbl TOProBOro 00OpoTa HpHOOpe-
TAIOT CTAaTyC CHENUAIBHBIX CYOhEKTOB KOMMEPYECKOTO MPaBa.

OcHOBHO# (hyHKIIMEH OpraHn3aToOpoOB B TOPrOBOM 0OOPOTE SIBIISIETCS
OCYyIIECTBIICHHE HENPEIIPUHUMATEIECKON IO CBOUM HEJISIM JICSITEIEHOCTH,
HaIpaBJICHHOH Ha COfIeHCTBUE MPO(pECCHOHATBHBIM YH4aCTHUKAM TOPTOBOTO
obopora. OHAKO 3TO HE €UHCTBEHHAs (hYHKIUA, II03TOMY OpraHU3aTOPOB
TOProBOro 00OpOTa MOXHO KIacCH(UIUPOBATh B 3aBUCUMOCTH OT TeX
(YHKIMH, KOTOPbIE OHN OCYIIECTBIISIIOT HA KaX/I0H CTaJH TOProBoro 00o-
pOTa: MapKeTOJIOTH, JIOTUCTUKH, CHAOXKEeHIIbI, HHPPACTPYKTYPHBIE CYOBEK-
THI - TOPTOBO-IIPOMBIIUIEHHBIE MANaThl, OW3HEC-acCOLManuK M OW3HeC-
HWHKYOATODBI.

Taxum obpasom, obnazast creluanbHON IPaBOCIOCOOHOCTBIO, UTPast
BCIIOMOI'aTeIbHYIO POIb HA BCEX CTAAUSIX TOProBoro obopora, crocodcT-
BYIO €T'0 CTaHOBJIEHHIO, OpPraHU3aTOPBI TOPrOBOr0 000pPOTa MO3BOJIAIOT Pac-
CMaTpHuBaTh UX B KaYECTBE CMEIHAJIbHBIX CyObEKTOB KOMMEPUECKOro Ipa-
Ba.
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E. 1. KOMAPOBA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

JIOTOBOP KOMMEPYECKOM KOHIECCHH
W JIMIEH3UOHHBIN TOTOBOP: CPABHUTEJIbHBIN ACHEKT

B Poccun nmoroBop (paHuaii3uHra Havajg akTHBHO Pa3BHBATHCS C
npuHsaTeM B 1996 rony uactu BTopoil I'pasxknanckoro konexca P®. Ilomo-
KEHUS 0 KOMMEPUECKOH KOHIIeCCHH coaepxarbes B rimase 54 'K PO.

Cornacho 4. 4 ct. 1027 'K P® kx n1oroBopy KOMMepUeCKON KOHIIEC-
CHUHM COOTBETCTBEHHO NMPHUMEHSIOTCS MpaBWiIa O JIMLIEH3MOHHOM JIOTOBOpE,
€CII 3TO HE NPOTHUBOPEUMT 3aKOHY M CYILECTBY JOrOBOpa KOMMEPYECKOMH
KoHIleccuH. Takum 00pa3oM, MOXKHO czieaTh BbIBO, 4To HOpMBI ['K PD o
JIMIIEH3MOHHOM JIOTOBOpE SIBJISIIOTCS OOIIMMHU 110 OTHOIIEHHUIO K MOJI0KEHH-
sIM 0 KOMMepUecKoi KoHIeccur. TeMm He MeHee, [UIsl n30e)KaHHsl CMelleHU s
JIAaHHBIX BUJIOB JIOTOBOPOB U IPaBHJIBHON MX KBaJH(UKAIMHU, HEOOXOANMO
YCTQHOBHUTH MX OTIIMYHUTENLHbIE 0COOEHHOCTH.

B oTiauume OT NUIEH3HMOHHOIO JOTOBOpa MO JOrOBOPY KOMMepue-
CKOWl KOHIIECCHH TIPaBoOOJaNaTeNb NODKEH IepeiaTh He OXHO IpaBo, a
KOMILIEKC NPaB Ha pe3ylbTaThl MHTEUIEKTYaIbHOH NEATETBHOCTH U Cpea-
CTBa MHAMBUAYyadu3auuu. [Ipm 3TOM 00s3aTenbHOM Iepenadye B COCTaBe
9TOr0 KOMIUIEKCa IMOUISKUT IPaBO Ha TOBApHBIN 3HAK (3HAK OOCITYXHBa-
HUSA).

[IpuHIMNUagbHOE 3HAUYEHHE MMEET IIedb AO0roBOpa KOMMEPUECKOH
KOHIIECCUH — OCYILECTBIIEHHE IMPEIIPUHUMATENbCKON NEATENbHOCTH, Kak
npaBooOnafaTeneM, TaKk U HOIb30BaTEIEM.

CropoHaMu JO0roBopa KOMMEPUYECKON KOHIIECCUH, B OTJIMYME OT JIH-
LIEH3MOHHOT'0 JIOr0BOpa, MOTYT OBITh TOJNIBKO KOMMEPUYECKHE OpraHU3aluu
WJIN MH/AUBUTyaJIbHBIE TPEATTPUHIMATEIH.

JIMIIeH3MOHHBIN IOrOBOp MOKET OBITh BO3ME3THBIM M O€3BO3ME3[-
HBIM, B TO BpeMsl KaK JOrOBOP KOMMEPYECKOH KOHIIECCHH MOXKET OBITh
TOJIbKO BO3ME3THBIM.

ITo conmepxaHHI0 JOrOBOP KOMMEPYECKON KOHIIECCUU OTJIIMYAETCS OT
JIMIIEH3MOHHOT'O COTIALIEHHs B YaCTH 1PaB 1 00S3aHHOCTEW CTOPOH.

IIpu cpaBHUTENBHOM aHAJIM3€ JAAHHBIX BHUIOB JOTOBOPOB MOXKHO
IIPUIATH K BBIBOAY, YTO AOTOBOP KOMMEPYECKON KOHIIECCHM UMEET OIpeie-
JICHHBIE OTPaHUYEHUs B MPEIMETe JOroBOpa, MPEAbSBISIET TPEOOBaHUS IO
MOBOAY CTaTyca K y4aCTHUKaM JI0rOBOpa, MOXKET BKIIIOYATh YCIOBUSA O pas-
JIMYHOTO POJIa OTPAHUYEHUSAX AEATEIBHOCTH MOIb30BATEN, IPEOCTaBISIET
TIOJTB30BATENI0 MEHbIE CBOOOIBI B HCIOJIB30BAHUM HCKITIOYUTEIHHBIX
IIpasB.
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PeruonajibHasi HAy4YHO-IPaKTHYeCcKasi KOHQepeHusi
MOJIOABIX YUeHBIX
«YT'OJOBHAS OTBETCTBEHHOCTbD
N NPEAYIPEXJIEHUE MPECTYILUIEHUN
B COBPEMEHHOM OBIIECTBE
(k 20-71eTUIO NPUHATHUS YT0J0BHOTO Kojekca P® u 15-neTuio
NPUHATHS YTOJ0BHO-NIPOLIeCCYATBLHOr0 Kogekca Pd)
Cekuusn
«YT'OJIOBHBIH ITPOIL[ECCH

M. E. BEJISIEB
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

INPOKYPATYPA - OPT'AH HA/I30PA UJIH YT'OJIOBHOI'O
HNPECJIELJOBAHUA?

B Hacrosiiee BpeMsi akTyaJIbHOH SIBJI€TCS NpobiieMa OnpeiesieHns
YTOJIOBHO-TTPOIIECCYAIFHOTO CTaTyca IMPOKypopa.

B HayyHOM coO0OIIECTBE CIOKMIIOCH HECKOIBKO MPOTHBOIOJIOKHBIX
TOYEK 3pEHHsI 110 JaHHOMY Borpocy. Tak, oqHM y4E€HbIE CUNTAOT, YTO MPO-
Kypopy HEOOXOIMMO BBINONHATH (YHKIHIO Haa30pa 3a 3aKOHHOCTBIO
(A. . Honrosa). Jlpyrue CHOEIUATUCTHI IOJIATAIOT, YTO HApsAy C Hel
JIOJDKHO OCYHIECTBIISIThCSL yronoBHoe mpecinenoBanue (B. A. Edanosa).
Tperbn yTBEp)KIaloT, YTO MPOKYPOPY HEOOXOIAMMO peaNn3oBbIBAThH (DyHK-
LU0 HA/130pa 33 3aKOHHOCTHIO, a YTOJIOBHOE IIPECIIEIOBaHUE SBIISETCS TPO-
u3BoaHbEIM 0T Heé (B. B. Jonexan).

[To-pa3HomMy pemraercs BOIPOC O MECTE IIPOKYpopa B YrOJOBHOM
CyJ0npoun3BoJCTBE 3apyOexHbIx crpaH. Tak, B CIIIA mpokypatypa (arTop-
Helckas Ciry»k0a) OCYIECTBIISIET YTOJIOBHOE IpecieioBaHne MyTéM B030y-
XKJICHUSI YTOJIOBHOTO Jiea, (hOPMHUPOBAaHUS J10Ka3aTelIbCTBEHHOW 0a3bl. Bo
@pannyy Ha NPOKypatypy (MarmcrpaToB) BO3JIOKEHO KaK BO30YKIEHHE
YrOJIOBHOTO MCKA, TaK U BBINOJIHEHHE (PYHKIMHU HaJI30pa 3a pacciiel0BaHu-
eM.

B cootserctBuu ¢ @3 «O mpokypatype PD» n YIIK P® npokypop
OCYIIECTBIISIET OT UMEHHU I'OCYAapCTBa YroJIOBHOE NpECIIEOBAaHHE B XOJE
YTOJIOBHOTO CYIOIIPOM3BO/ICTBA, & TaK)Ke HA/I30p 3a MPOIEeCCYallbHOM nes-
TENILHOCTHIO OPTaHOB JIO3HAHMS W TIPEBapUTENbHOTO ciencTBus. OQHaKo,
HECMOTpSI Ha BEKOBBIE TPAUIIMH CYIIECTBOBAHUS POCCUHCKOM MPOKypaTy-
pBl B KauyecTBE HaJ30PHOIO OpraHa, MpOKypop, Ha Hall B3TJISN, JOJDKEH
BBINOJHATH TOJIBKO (DYHKIMIO YTOJIOBHOTO MPECIeOBaHMI. JTO CBSI3aHO C
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HEO0XOJMMOCTBIO COONIOAEHUS MPUHIHUIIA COCTA3aTEIbHOCTU B YTOJIOBHOM
cynonpounsBoacTBe. Hammune HecKONbKUX (QYHKIWHI M pacIIMpEeHHOr0 00b-
éMa IOoIHOMOYMII Y ONHOro CyObEeKTa HapyIlaeT paBHOIpPAaBUE CTOPOH.
HanzopHbie monHOMOYMs Ha J0CY/eOHOM NMPOW3BOJCTBE Ha CErOJHSIIHUIN
JIEHb YK€ YaCTHYHO PACIpeieNeHbl MEeXAY PYKOBOJUTEIEM CIEICTBEHHOI O
opraHa W Ha4aJbHUKOM OpraHa JO03HaHUs, KOTOPBHIM ITOMYMHSIOTCS CIIeI0-
BaTeNu U Jio3HaBaTenu. B xone cyneOHOro pa3duparenscTBa cOOIIOACHHIE
3aKOHHOCTHM y4aCTHHKaMH IIpoliecca 0OecleUMBaeTcs CyAOM KaK HE3aBU-
CHMBIM apOHUTPOM.

A. A.TPY3JIEBA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

PA3ZBUTHUE CYJA IPUCA/KHBIX B PD

B mocnenHee BpeMs HaOIltojanach BEChbMa HEONArONPHATHAS TCH-
JICHIUS CYIIECTBEHHOTO CY>KEHUS IOPUCIUKIUU CyAa MPUCIIKHBIX. DTO BbI-
3BaHO B MEPBYIO Ouepe/ib U3MEHEHUSIMU B MPOIECCYATbHOE 3aKOHOIATENb-
CTBO.

Jo 2016 roga koMneTeHIus Cy/ia MPUCSHKHBIX BBITIIAENA CIEAYIO-
omM 00pa3oM: CyJI MPUCSHKHBIX UMEN MPaBO PACCMATPHUBATH JIea B OTHO-
IIEHUH MY)XYHMH B Bo3pacTte oT 18 mo 65 ner, KoTopble 0OBHHSIOTCS B CO-
BEPIICHUN OKOHUYEHHBIX 0CO00 TSDKKHX IMPECTYIUICHUN MPOTHB KU3HH, 3a
KOTOpEIC IO YTOJIOBHOMY 3aKOHY B Ka4eCTBE HAUOOJIee CTPOroro BUA Ha-
Ka3aHHS MPETyCMOTPEHO MOXU3HCHHOE JIUIICHUE CBOOOBI MM CMEPTHAsS
Ka3Hb, [IPH OTCYTCTBUU B JIeJ€ JOCYIEOHOTO COTJIAICHUs] OOBHHIEMOI'O O
COTPYJTHUYECTBE.

TeM cambIM, aHaTU3UPYS BHIIIECKA3aHHOE MOSBISUIUCH PEAbHbBIE
OIMaceHMs, YTO JJAHHKIH HHCTUTYT BCKOPE HE OyIeT BOCTpeOOBaH.

Opnako B koH1le 2015 roga [pesuaent PO B cBoem [locnanuu Pe-
neparbHoMy COOpaHUIO 03BYYHJI CBOM B3DJIA HA ATy mpodiemy. [Ipemia-
rajioch paclIMpUTh YUCIO COCTABOB MPECTYIJIEHUH, KOTOPbIE OHH MOTYT
paccMaTpuBaTth, TPaHCHOPMHUPOBATE CTPYKTYPY Cyla MPHUCSHKHBIX, COKpa-
TUB WX YHUCIIO 10 6-8 UeloBeK, a TaKkKe BKIIIOUUTh B COCTaB MPUCSKHBIX
3acefarenell mpeceaTebCTBYIONIECTO B Cyie, KOTOPhIA BEPOATHO OymaeT
roJI0COBaTh BMECTE C OCTaJbHBIMU. [IpOBOJISI aHAIOTHIO C MOJIENBIO MPABO-
cymusi, nevicrsoBasiieii B epuoa YIIK PCOCP moxoxeii Ha cyn medde-
HOB B ['epMaHMy, HalpaluBaeTcsi BBIBOJA O TOM, YTO MBI Ha MYTH K BOCCTa-
HOBJIEHUIO 1Ie()(PEHCKON CHCTEMBL.

Byner mu MOmepHU3UPOBAHHBIN CYJ MPUCSHKHBIX 3(dekTuBHON cO-
CTaBJISIONIEH Cy1IeOHON CHCTEMBI WM €€ OeCITONe3HbIM MPUIaTKOM IIPOTHO-
3UpOBaTh TMOKa elle HeBO3MOXHO. Ha pgannbiii momeHnt Ilpe3upeHT
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Jan nopydyenus Anmunuctpauuu [IpesuaeHta coBMecTHO ¢ BepxoBHBIM
Cynom P® nmoarotoBUTh U MPENCTABUTh  NPEUIOKEHUS] O BHECEHUM
B 3aKOHO/IATENLCTBO P® M3MeHeHUH, Kacaroluxcsl YBEIMUEHUSI YUCIa CO-
CTaBOB MPECTYIUICHUM, MOJACYAHBIX CYIy C y4acCTHEM MPUCSHKHBIX 3ace/a-
TeJIel, ¥ COKpallleHHUs] YnCiIa MPUCSHKHBIX 3acefaTesiell B COCTaBe KOJUIETHH
MIPUCSKHBIX 3aceiaTeNei.

A. C. OIHIIOB
WBaHoBCcKUii rocy1apCTBEHHbIN YHUBEPCUTET

YT'OJIOBHBIN TPOIECC KAK CIIOCOB 3AIIIATHI ITIPAB
N CBOBO/I YEJIOBEKA

Cornacuo ct. 1 Korcrutymuu P® ects nemokparudeckoe ¢enepa-
TUBHOE IPABOBOE TOCYNAPCTBO C PECITyOIMKAHCKON (HDOPMOW IpaBIICHUS.
OnHUM U3 CHCTEMO00OPa3yIONHMX MPU3HAKOB IPABOBOTO TOCYIAPCTBA SBIIS-
eTCsl He3bI0JIEMOCTh OCHOBHBIX IPaB U CBOOOJI YEIOBEKA, OXpaHa 3aKOHHBIX
HWHTEPECOB JIMYHOCTH, O 4eM cBHJETeNbCTBYEeT cT. 2 Koucturynuu PO.
YTOIOBHOE CYIOMPOM3BOACTBO KaK (PYHKIMOHUPYIOIIAS B TOCYAapCTBE
CHCTEMa OCYIIECTBISAETCS B COOTBETCTBUU C OOIUM TTOJUTHYCCKUM CTPOEM
rocynapcta. CiemoBaTellbHO, BEChMa JIOTHYHO BBHITJSITUT OIPEICIICHUE B
Ka4yecTBE 3a7ad YrOJIOBHOTO IPOIECCa 3alUThI MPaB U MHTEPECOB JIUI[ U
OpraHU3allUi, TOTEPIIEBIINX OT MPECTYIUICHUH, a TaKKe 3alUThI JIHY-
HOCTH OT HE3aKOHHOT'O M HEOOOCHOBAHHOTO OOBHHEHUS, OCYXKJICHUS, Orpa-
HUYeHus ee npas u cBobox (ct. 6 YIIK P®). Do cBunerenscTByer 06 0x-
PAHUTEIBEHOM THIIE YTOJIOBHOTO MpOIecca.

Opnako psg yuensix (AWM. Anekcees, 3.®. [TobGeraiino u ap.) Ha-
CTaWBaeT Ha TOM, YTO OCHOBHOMW 3ajaucii JTF000Tr0 YTOJIOBHOTO CYIOMPOU3-
BOJICTBA SIBJISICTCSI PACKPBITHE MPECTYIUICHUN W W300JIMYCHUE JIWII, BUHOB-
HBIX B UX COBEPIICHHUH, & TAK)KE YCTAHOBJICHUEC UCTHHEI 11O JICNY U TPUHS-
THE Ha 3TOH OCHOBE MPABHJIBHOTO U CIPaBETUBOrO perreHus. OHU cuuTa-
I0T, YTO HUKOTJA TpaBa OTJACIBEHOrO YeJIOBeKa He OYIyT BBICIICH IICHHO-
cThi0. B OCHOBE MOMOOHBIX PACCYKIACHUH JEKUT MBICIb O TOM, YTO yIrO-
JIOBHO-TIPOIECCYATbHOE MPAaBO CTPOUTCS HA TPUHIMIE MTyOTHMIHOCTH, a
CJIEJIOBATENIFHO, UCXOIUT W3 TOrO, YTO OOIICCTBEHHBIC HHTEPECHI Ooee
Ba)KHBI, YeM HHTEPECH KOHKPETHOT'O YEJIOBeKa. B CBsI3U ¢ 3THM HE0OXOaH-
MO TOHSATH, ITOYEeMY, (GOPMYITHPYS 3aJaud YTOJIOBHOTO CYAONPOHU3BOICTBA,
3aKOHOJATETh OTJAJl MPEAMOYTEHHUE MpaBaM M CBOOOJAaM JHYHOCTH, a HE
PACKPBITHIO TIPECTYIUICHUA M HEOTBPATUMOCTH YTOJIOBHON OTBETCTBEHHO-
ctu. CyTh 3aKIIOYAETCSl B TOM, YTO JICMOKPATHUCCKUE TPOIIECCHI, TIPOUCXO-
Je B OONIECTBE, U3MCHIIH TOHUMAaHUE MPHUHIUIA MyOJInIHOoCTH. ['o-
CyIapCTBO TPOBO3IIIANIAET IMPaBa M CBOOOJBI UYEIIOBEKA BEICIICH IICHHO-
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CThIO HE BONPEKU W HE BO BPE] IyOJUYHBIM WHTEpECaM, a MOTOMY, YTO
WMEHHO OHHM SIBJISFOTCS BBICITUM ITyOJIMIHBIM HHTEPECOM.

Takum 00pa3oM, YTrOJOBHBIN MPOIECC KAaK BHJ TOCYIapCTBEHHOU
JIESITETFHOCTH SIBIIICTCS CPEJCTBOM pPEaH3allii TOCYIapCTBEHHON (hyHK-
IIUH 3aIUTHI TIPaB ¥ CBOOO]T YEIIOBEKA M IPaXkIaHUHA.

V. B. OMKMHA
WBaHOBCKUI TOCYIapCTBEHHBIN YHUBEPCUTET

MPOBJEMbI COCTSA3ATEJILHOCTHU B POCCUIICKOM
YIOJIOBHOM ITPOLECCE

B  coBpemenHoM  poccuiickoM ~ 00IIECTBE B yroJIOBHO-
MPOLIECCYaTIbHYIO  JIEATENbHOCTh BOBJIEKAIOTCS YYACTHUKH, KOTOpbBIE
JIBIDKUMBI Pa3JIMYHBIMU, B TOM YHUCIIE€ MPOTUBOMOIOKHBIMU MHTEPECAMH.
DTU MHTEPECH U3HAYATHHO KOH(IUKTHEI U SBISIOTCS OCHOBOH YTOJOBHO-
MIPaBOBOIO CIOPA JIByX MPOTUBOCTOSIIUX CTOPOH.

VYronoBHoe cynonpous3BoACTBO, macuT craths 15 VYIIK PO,
OCYIIECTBJIIETCS Ha OCHOBE COCTA3aTENbHOCTH CTOpOoH. DyHKuuu
OOBMHEHHMS, 3aIIUTHl M pa3pelieHus] YTOIOBHOTO Jea OTAEIECHBI APYr OT
JIpyra W He MOT'YT OBITh BO3JIO’KCHBI HA OUH U TOT K& OPTaH WU OTHO U
TO € JJOIKHOCTHOE JIULIO.

Hanbonee 3ameTHO (QYHKIMOHAIBHOE pasiuyhe CYObEKTOB
YTOJIOBHO-IIPOLIECCYANIbHOM ~ AEATENIBHOCTH,  HMX  COCTSI3aTeNbHOCTh
nposiBisiercst B jAokasbiBaHuu. Kak roBopun WM. benram, «uckyccTBO
CYNONPOU3BO/ICTBA €CTh B CYIIHOCTH HE 4YTO HWHOE, KaK HCKYCCTBO
MOJIb30BaThCS JOKA3aTEIbCTBAMMY.

He3aBucumplif OT OpraHOB NpeABApPUTEIHHOIO PACCIEOBaHUS, HE
BBITIONHSIONIAN  (DYHKIUIO YTOJIOBHOTO MPECICMOBAHUS, CyA TpU3BaH
obecrieynTh 4YeTKOEe COONIoZieHHe CyneOHOH TMpoulenyphl, Jaromen
CTOpOHaM paBHBIE BO3MOXHOCTH JOOMBATHCS CIPABEIJIMBOTO CylIeOHOIO
peuieHus.

Cyn mpoBepsieT 10Ka3aTeNbCTBA M0 YTOIOBHOMY JETy, KOTOphble OH
BIIpaBe COOUpPATh CAMOCTOATENBHO. A 3TO, TO MHECHHIO HEKOTOPBIX
aBTOPOB, MPOTUBOPEUUT POJTH Cyla B 00ECIIEYEHUH COCTSI3ATENEHOCTH.

Bracte rocymapcTBeHHOro OOBMHHTENS B IpOLECCE OrpaHUYeHa
CyBepeHHTETOM cyneOHoi BiactH. CocCTI3aTeNbHOCTh  YTOJIOBHOIO
CYJIONPOM3BOJICTBA U HE3aBUCUMOCTH CyNeOHOW BIIACTH yCTaHABINBAIOT
TIpeeTbl OOBUHUTEIBHOM BIACTH.

CreayeT ©MeTh B BHJY, UYTO COCTA3ATEIbHOCTH YrOJIOBHOIO
Ipoliecca He eCThb INPOCTOE PAaBEHCTBO MpaB cTopoH. Ilpexnae Bcero,
COCTSI3aTENIFHOCT O3HauaeT CBOOOMY cylna B OIEHKE J0Ka3aTelbCTB U
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MNPUHATUA peHIeHI/Ifl, CBO60}.‘[y OT BBIBOAOB M OIICHOK OOBUHUTENLHOI
BJIaCTH.

10. B. POMAHOBA
WBaHoBCcKUil rocy1apCTBEHHBIA YHUBEPCUTET

K BOIPOCY O BBEJEHUU HHCTUTYTA CJIEACTBEHHOI'O
CYJIbH B POCCUMCKHM YT OJIOBHBIM ITPOIIECC

Jluckyccust 0 BBEZICHUH B YIOJIOBHBIN Tporiecc (Uryphl CIeCTBEH-
HOT'O CY/bH BEJETCS AOCTaTOYHO JAaBHO M HAIlUla Ha COBPEMEHHOM JTare
CBOE BOIUIOIIEHHE B KOHIENINH, chopMyanpoBaHHod A.B. CMUpHOBEIM B
LeNsIX 00ecIeYeHus paBHOIIPABUS CTOPOH Ha JJOCY/1e€0HOM IIPOU3BO/ICTBE.

OpHaKo yKa3aHHBIH MHCTUTYT HEOOXOIMMO OTIIMYATh OT CYIECTBO-
BAaBILET0 CO BPEMEH YCTaBa YroJOBHOI'O CyAONpOU3BOAcTBa Poccuiickoit
nmnepuu 1864 r. nHCTHTYTA CyneOHBIX cieoBaTenell B acnekre (yHKIHH,
OCYIIECTBIISIEMBIX YKa3aHHBIMU CYObEKTaMH.

ABTOp KOHILIETIIUHN NpeAsaraeT MOAEPHHU3AIMI0 YrOIOBHOTO CYHO-
MIPOM3BOJICTBA M HAJIEJICHUE CIIEACTBEHHBIX Cy/eH aKTHBHBIM CyHeOHBIM
KOHTPOJIEM HaJ BCEMH JCHUCTBUSIMU CII€AOBATENS; IPAaBOM IPOBEACHUS CY-
JIEWCKUX CIIENCTBEHHBIX JEHCTBUI JUIA JIETaju3alnui COOpaHHBIX CTOpOHA-
MU CBEJICHUI B KayecTBE CYAEOHBIX HOKa3aTelbCTB; CYAEOHBIM KOHTPOJIEM
3a COOJIIOICHMEM KOHCTHTYIIMOHHBIX TIpaB TPaXKJaH; IPaBOM IPUHSTHUS
UTOTOBOTO pelleHUs IS Iepelauu Aeia Cyay.

Heobxonnmo coriacuTeCcsi ¢ MHEHHEM TE€X YUYEHBIX, KOTOpBIE CUH-
TAIOT, YTO 3aMEHa HBIHE CYIECTBYIOIIETO CYAeOHOr0 KOHTPOJIS M TPOKY-
POPCKOro Hag30pa Ha KOHTPOJIb CO CTOPOHBI «CIELUANIBHBIX) CyAeld HHUKa-
KUX Mpo0JIeM He PelnT. JTO JINIIb ITYTh K JOMOJTHUTEIBHON BOJIOKHUTE, T.K.
MEXIYy CTOPOHOW OOBHHEHHS M CYJIOM IOSIBIISAETCS NPOMEXYTOYHAsl HH-
cTaHIys. M3-3a akTHBHOTO Cy/1e0HOT0 KOHTPOJIS CIIEI0BATENb TEPSIET CaMo-
CTOSITEIFHOCTh, MO0 KaXKAbI CO3JaHHBI UM MpOLECCYyaJbHBI aKT HEu3-
0€XXHO JTOJDKEH OTIIPABIIITH Ha MPOBEPKY «CIElHaibHOMY» cyabe. Hanene-
HUE CJIE€ACTBEHHOIO Cy/IbU MTOJHOMOUYUSIMHU IO JIETaIU3aliu JOKA3aTeNbCTB
TIPUBOAMT K AYOJIMPOBAHHMIO AESTEIHHOCTH CyJla TIEPBO MHCTAHIIMHU B XOJI€
CyJeOHOTO CIIE/ICTBHS M HAapyIIaeT MPUHIIMI HE3aBUCUMOCTH CYIIEH.

[Tonaraem, uto anst oOecHedeHusl COCTSA3ATENLHOCTH J1OCYAe0HOr0o
MIPOU3BOJICTBA HEOOXOIMMO PACIINPUTH OJIHOMOYHS CTOPOHBI 3AIIUTHI MO
COOMpaHUIO W 3aKpeIvIeHHIO JI0Ka3aTeJdbcTB. B TO ke Bpems Bce, 4TO Ha
CETONMHSANIHUH JCHb MIOHUMAETCS 1O/ CYACOHBIM KOHTpojeM (4. 2, 3 ct. 29,
ct. 125 VIIK P®), BEIIEIUTh B «CHEIUATN3AIIUIO» CYIEH, TEM CaMbIM Bep-
HYTh Opeasaynyo penakiuo 4. 2 cr. 63 YIIK PO, uckmrouennoit 3 ot
29.05.2002 r. Ne 58-®3.
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Cekuus
«¥YT'OJIOBHOE H YI'OJIOBHO-HCIIO/JIHUTE/IBHOE IIPABO»

J. T. AJIMEBA
WBaHoBCcKkuii rocy1apCTBEHHBIA YHUBEPCUTET

ITPABOBOE PEI'YJIMPOBAHUE IPUMEHEHUSA
K OCYXXIEHHBIM TPUHYIUTEJIbHBIX MEP
MEJULWHCKOTI'O XAPAKTEPA

IIpuMeHeHnEe NPUHYAUTENBHBIX MEP MEIUIMHCKOrO XapakTepa siB-
JISieTCsl KOMIIEKCHBIM HOPMATHUBHO-IIPAaBOBBIM 00pa30BaHHUEM.

I'maBa 15 YK P® copepkut nepedeHb BUAOB NPUHYAUTEIBHBIX MEp
MEIMIUHCKOTO XapaKTepa, OCHOBAHUS U LIEJU IPUMEHEHHUs, IEPEeUEHb JIUII,
K KOTOPBIM NPUMEHSIOTCS TaHHBIE MEPBI.

[Mpouenypa npuMeHeHHs BKIOYaeT B ceOs /JBa dTama — 3TO Ha3Ha-
YEeHUE U UCTIOTHEHUE.

Ha3nauenne npuHyIUTENBHBIX MEp MEIUIMHCKOIO XapakTepa ype-
rynupoBano riaBoit 51 VIIK PO, taxke HE0OXOIMMO YYHUTHIBATh Pas3bsic-
HeHusl, ykazanHbele B [loctanoBnenuu [lnenyma BepxoBHoro Cyaa PO or
07.04.2011 Ne 6 «O mpaxTuKe NPUMEHEHUs CyJaMU MPUHYIUTEIbHBIX Mep
MEIMLUHCKOr0 XapakTepa». JIOrMYHbIM 3aBepIeHHEM AAHHOTO 3Tama siB-
JIeTcs BCTYIUIEHUE B CHJIy MOCTaHOBJEHHUS CyJa O MPUMEHEHUM K JIUIY
MIPUHYIUTEIBHON MEPBl MEIUIIMHCKOT0 XapaKTepa ONpeesICHHOTO BUA.

Crnenyromuil 3Tan — 3TO NpoLEAypa HUCIOIHEHHsA, KOTopas B Ha-
cTosIlee BpeMs MPAKTUYECKH HE perjaMeHTUpoBaHa, XoTs 4. 3 cT. 97 YK
P® ycranaBnuBaeT: «OPSJOK HCIOIHEHHUS NPUHYAUTENBHBIX MEp MeIu-
LIUHCKOTO XapaKTepa OMpeessieTcs] yrolOBHO-UCTIOMHUTEIbHBIM 3aKOHOAA-
tenscTBoM Poccuiickoii denepanyiv M HHBIMH (ellepalIbHBIMHU 3aKOHAMID.
AHanu3 MCTOYHMKOB IIPABOBOIO PETrYJIHMPOBAHUS HCIOIHEHUS NPUHYAU-
TeNbHBIX Mep MenunuHckoro xapakrepa (YUK P®, 3akon PO «O ncuxuar-
PHUYECKOH IMOMOIIM U TAPAHTHSX TpaB TpaXkaaH IpH ee okazaHumy, O3 "O6
OCHOBaX OXpaHbBI 3JI0pOBbs TpaxkmaH B Poccuiickoit denepanuu" u jap.)
TIOKa3bIBAET, YTO MHOT'HE BOIPOCHI, CBS3aHHBIE C OCTaBKOH OOJBHBIX B
TICUXUATPUUYECKNE YUPEXKIeHUs, TOKyMEHTHPOBAaHUEM M JOKYMEHTO0000pOo-
TOM; IIPAaBOBBIM IIOJIOKEHUEM JIMI, OEXKaBIIMX WJIM YKJIOHSIOIIHUXCS OT
MIPUHYIUTEIBHOrO JICYEHHUS! U IIP. OCTAOTCA HEYPETyIMPOBAHHBIMU.

VYcrpaHeHne yKa3aHHBIX MpOOJIEM pPEryJUpOBaHUsS NPHUMEHEHUS
MPUHYIUTEIBHBIX MEP MEIULMHCKOrO XapakTepa BO3MOXHO TOJIBKO MyTeM
nononHenus rmasbl 13 YUK P® u HEBO3MOXKHO MyTeM MOJ3aKOHHOTO pe-
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TYyJIUPOBAHUS, TaK KaK MPUMEHEHUE YKa3aHHBIX Mep HEMOCPENCTBEHHO 3a-
TparuBaeT MpaBa U CBOOOIIBI TPaKIaH.

A. H. AMUPXAHSH
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

OIIPEAEJIEHUE CYJIOM MEPBI HAKA3AHUA
3A HEOKOHYEHHOE INPECTYIIJIEHUE

3aKOHOMATEIBCTBOM TPETYCMOTPEH OCOOBIM MOPSIOK Ha3HAYCHUS
HaKa3aHUS 32 HEOKOHYEHHOE MpecTyIuieHue, 4. 1 ¢r. 66 YK P® o0s3b6Bact
CyIl y9eCcTh OOCTOSTENLCTBA, B CHIIY KOTOPBIX MPECTYILICHUE HE OBLIO 110-
BEJICHO JI0 KOHIIA. Takue 00CTOATENbCTBA OBIBAIOT PA3IMIHBIMU, HO OHH HE
JIOJDKHBI OBITH CBSI3aHBI C JOOPOBOJIEHBIM OTKA30M JIMI[A OT MPECTYIUICHUS.

HecMmoTpst Ha 4eTkoe yka3aHUE B 3aKOHE O HEOOXOTUMOCTH ydeTa
TaKUX OOCTOSTENLCTB, aHAJU3 MPHUTOBOPOB cynoB P® mo3Bomser cuenathb
BBIBOJ] O TOM, YTO IPH HAa3HAYCHHWW HAKa3aHUS CyJIbH HE AKICHTUPYIOT
BHMMAaHHMS Ha HUX, HE CTaBAT ONpeJiesIieHuEe BUIA, CPOKa U pa3Mepa Hakasa-
HUS B KaKyloO-JIHOO 3aBUCHMOCTh OT HHX. BOJBIIMHCTBO NMPHUTOBOPOB HE
conepkar ykazaHust Ha 4. 1 cr. 66 YK P®, ecth Te, B KOTOPBIX c/enaHa
JIUIIG CChUTKA HA HEOOXOJUMOCThH ydeTa OOCTOSTEIBCTB, B CHIIY KOTOPBIX
MIPECTYIUICHUE He OBLIO JIOBEICHO JI0 KOHIIA.

[To HameMy MHEHUIO, TaKask CUTyallus Ha MMPAKTHKE BO3HUKIIA B CBS-
3 C OTCYTCTBHEM YKa3aHUs B 3aKOHE JIH00 B pazbsicHeHusx [lnenyma BC
P® Ha To, KaKoe BIUSHHE TO WU HHOE OOCTOSITEIBCTBO MOXKET OKa3aTh Ha
BBIOOp BUJIa U pa3Mepa HaKa3aHWs 32 HCOKOHYCHHOE MPECTYIUICHUE.

Takum 00pa3om, 4TOOBI M30€XKAaTh UTHOPHPOBAHUS B MPAaBOIPUME-
HUTEIBHOH AeaTelbHOCTH 4. 1 cT. 66 YK P®, cuntaeM HEOOXOMMEBIM yKa-
3aThb B pazbacHeHud Ilnenyma BC PO, xacaromemcs Ha3HaueHHs Hakasa-
HUS 32 HCOKOHUCHHOE MPECTYIUICHUE, KOHKPETHYIO IIeNb y4era 00CTOos-
TEJBCTB, B CUITY KOTOPBIX MPECTYIUICHUE HE OBUIO JOBEICHO J0 KOHIA U UX
BIIMSIHUE HA Ha3HAUCHUE HaKa3aHUs.

[pemraraem crenyronryo GOpMYIAPOBKY MyHKTa [lOCTaHOBICHUS
[Tnenyma BC P®: «Ilpu HazHaueHHM HaKa3aHUs 32 HEOKOHUEHHOE MPECTy-
IUICHUE B IENAX €r0 WHIAWBUAYAIU3AIUN HAJUICKHUT YIUTHIBATH OOCTOS-
TENBCTBA, B CHJIY KOTOPBIX MPECTYIUICHHE HE OBUIO JOBEICHO IO KOHIIA, C
TOYKH 3pCHUS UX OOJNBINEH JTM MEHBIICH CBS3H C JCHCTBUAMU (Oe3eliCTBU-
€M) U JITYHOCTHIO BHHOBHOT'O. UeM 0oJIbIlle COOTBETCTBYIOIIEE O0CTOSATEIh-
CTBO CBSI3aHO C JICHCTBUAMU (0e37eHiCTBUEM) U JINYHOCTHIO BHHOBHOT'O, TEM
Oollee MATKOE HAKa3aHUE €My JOJDKHO OBITh HA3HAYCHOY.
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M. H. BESBBOPOJ/IOBA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

MPOBJIEMHBIE BOITPOCHI KBAJIM®GUKALIUU JJOBEJIEHU S
10 CAMOYBUICTBA

[Mpn xBamudukamu IOBEIEHUS 1O CaMOYOHMIiCTBa B IpaBOIpUMeE-
HUTENFHOH MTPaKTHKE BO3HUKAET PSJ| CIIOKHOCTEH.

HawnGomnpmme Bonpocsl BO3HUKAIOT B CBSI3H € TEM, YTO 3aKOHOAATEIh
MCYEPIBIBAIONIMM 00pa30M HEPEYHCIIII CIIOCOOb! COBEPIIECHUS TpECTyILIe-
Hus, npeaycMmoTpenHoro cT. 110 YK P®. CornacHo nelicTByromieit penak-
LUK CTaTBhH, 3TO NPECTYIUIEHHE MOXKET OBITH COBEPIIEHO TOJBKO ITyTEM
Yrpo3, )KECTOKOTO OOpalIeHus] HIM CUCTEMAaTHYeCKOro YHIIKEHHUS YeroBe-
YEeCKOro JIOCTOMHCTBA motepneBniero. OpHaKo, MepedeHb CIocoOoB, yKa-
3aHHBIX 3aKOHOJIATENEM, SIBHO HE OXBAaTHIBAET BCEX BO3MOXKHBIX BapHaHTOB
JIoBe/ieHHs 10 camoyouiicTBa. Harmpumep, B HacTosiiee BpeMst HEBO3MOXKHO
kBayuunmposats 1o cr. 110 YK P® obmiectBeHHO omacHoe AesHKe, Ha-
NpaBJeHHOE Ha JIOBEJEHHE 10 CaMOYOMMHCTBA, COBEpIIEHHOE IyTEM IlaH-
Taka, CO3JaHusl IICUXOTPaBMHUPYIOIIEH 00CTaHOBKH, NpPUMEHEHUs (u3nde-
CKOI'0 HACWJIMS K ONM3KUM moTepresiiero. [ToatoMmy ciemyer coriacutbest
¢ yuenbiMu (H.T. UykaeBo#t, A.B. AradonoBsiM, A.A. L{ppkaiiox),
Npe/JIaralonMy  PaclUIMPUTh NEpeueHb CIIOCOO0B COBEPIIEHUS] JaHHOTO
MIPECTYIUICHHS B AUCIIO3UINH aHAIM3UPYEMOH YrOJIOBHO-IIPaBOBOH HOPMBI.

Bo3HHKAIOT CIIOHOCTH B IPaBONPUMEHHUTEIHLHOI MPaKTHKE C ycTa-
HOBJIGHHEM CYOBEKTHBHOM CTOPOHBI JOBEICHHUS JIO caMOyOWicTBa. JTO
00YCIIOBJIEHO TE€M, YTO B YrOJIOBHO-TIPABOBOHM JOKTPHHE HEOJHO3HAYHO
pemaercs Bompoc o ¢opMe BHUHBL. Hekoropble aBTOpHI, HampUMep
10. A. YkonoBa, cuuTaroT, 4TO JJaHHOE TPECTYIUIEHHE MOXKET OBITH COBep-
IIEHO TOJNBKO 110 HEOCTOPOKHOCTH. C 3TOH MO3UIIMEH TPYIHO COTrIacuThCS,
Tak Kak cornacHo 4.2 cr.24 YK P® ecnu nesiHue coBepiaeTcsi TOIBKO IO
HEOCTOPOXKHOCTH, TO 3TO JIOJDKHO OBITH NPSAMO INPETYyCMOTPEHO CTaThed
Oco6ennoit yactu YK P®. [Toaromy Goee 000CHOBAaHHO# SBISICTCSI TOYKA
3peHusl, CBA3BIBAIONIAs CYOBEKTHBHYIO CTOPOHY JIOBEACHHS J0 CaMOyOHii-
CTBa HE TOJEKO C HEOCTOPOXKHOM, HO M C YMBIIUIEHHOW ()OPMOW BUHEL.
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A. P. BEPJTTHA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

CIIOPHBIE BOITPOCHI KBAJIMOGUKAIINA YEUIMCTBA JIMIIA,
HAXOJAINETOCA B COCTOSAHUU CHA UWIHN OIIbAHEHUSA

B ropunnyeckoil nurepaType CYIIECTBYIOT JBE IPOTHBOIIOJIOXKHBIE
TOYKH 3PEHMS MO IOPUANYECKON OlleHKe YOWicTBa JIMIIa, HaXOMASIIErocs B
cocTosiHMM cHa wiu ombsHeHus. M. S1. Kozadenko, ompenensist moHsTue
0ECIIOMOIITHOTO COCTOSTHHS YeIOBeKa, OTHOCHJIA BCE CIIydau, Korja rorep-
TIEBIIMI HE MOXKET CO3HABATh ITPOUCXOJISIIET0 C HUM BCJIEICTBUE MaoJIeT-
CTBa, TIyOOKOr0 CHa, CHJILHOI'O OIbSTHEHUs, 0OMOpoka U T.1. Cxoxue mo-
3unuu BbickaszbiBaloT U. P. lukyna, A. H. [lonoB u apyrue. B cBoto oye-
pensb, C. B. JleMeHTBEB CUNTAET, YTO HEJH3S KBATM(PUIIMPOBATH MO II. «BY» Y.
2 cr. 105 YK P® yOwmiicTBO, Npu COBEPLIEHUH KOTOPOTO MOTEPIEBLINN HE
WCTIBITHIBAJ JOMOJIHUTENBHBIX CTPaJlaHi, UMesl B BUY CIBIIIErO YellOBEKa,
TaK Kak MOAO0OHBIE CIydadl YMBIIIJICHHOTO JIMIIECHUS JKU3HHU UYEeNIOBEKA HE
TIOBBIIIAIOT OOIIECTBEHHOM OMACHOCTH JIEWCTBUH BUHOBHOTO.

B Hacrosiiee BpeMst cyeOHast MpakTUKa MO TPUMEHEHHIO HOHSTHUS
«OEeCTiOMOIIHOE COCTOSHUE» IMPH KBaJTM(UKAIWHU TIPECTYIUIEHHH NpPOTUB
JKU3HU HE SIBIICTCS CTAOWIBHOMN U TOCIeIoBaTeNIbHOW. B 0030pe cyneOHOM
npaktuku BepxoBHoro Cyaa P® 3a 2-i kBaptan 1997 r. Haxomures aerno,
110 KOTOPOMY YOHMICTBO CIISIIEro MOTEPIIEBIIET0 KBATH(UIMPOBAHO I10 II.
«» 4. 2 cr. 105 YK. Ho yxe B 1999r B 0030pe KaccallmOHHOW MPAaKTUKU
CynebHolt koteruu o yroioBHbM jeidam BC P® con moTepneBmiero He
paccMarpuBaicsl CylaMH KakK ero OecIOMOIIHOE COCTOsSHHE. BepXOBHBIH
Cyn PO Takke MCKITIOUMII CHIIBHYIO CTEIIEHb ONBSHEHMS U3 Yucia 00CTos-
TEJILCTB, CBHETENBCTBYIONIUX O OECIIOMOIIIHOM COCTOSTHUH.

B 00630pe HagzopHO# npakTuku CyneOHOI KOJUIETHH 0 YTOJIOBHBIM
nenam BC P® 3a nepBoe nonyroaue 2009roga Bepxosusiit Cyn PO pa3sb-
SICHWJI, YTO «COH SIBJISIETCS JKU3HEHHO HEOOXOAWMBIM M (DU3HOIOTHYECKH
00YCIIOBJICHHBIM COCTOSIHHEM YEJIOBEKA M HE MOXKET PACIEHMBATHCS Kak
0ECIIOMOIITHOE COCTOSIHHE B TOM ITOHMMAaHHH, KOTOPOE COIEPIKUTCS B JIHC-
no3uiyu 1. «B» 4.2 c¢r.105 YK P®y. IToctanosnenuem Ilpesuanyma Bep-
xoBHoro Cyna P® or 28 maprta 2012 r.Ne 11-IT12TIP Cyn u3menun npuro-
BOp, YKa3aB, YTO COH M COCTOSIHUE aJKOTOJILHOT'O OINbSHEHHUS! HE MOT'YT pac-
LIEHUBATHCS KaK OECIIOMOIIIHOE COCTOSIHHUE.

ITnenymy Bepxosnoro Cyna PD crnemyeT naTh KOHKpETHOE TOJIKO-
BaHHE TOHATHUS «OECIIOMOIIHOTO COCTOSHMSD) IMOTEPIEBIIETO, B CTAaThAX
YrOJIOBHOTO 3aKOHA, I/Ie OHO HCIIONBb3yeTCs, YT0ObI M30eXaTh MPOTHBOpPE-
YU B JIEITEILHOCTH ITPABOOXPAHUTEIEHBIX OPTaHOB M CY/IOB.
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J1. B. BOJIINHA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

MPOBJIEMBI 3AKOHOJATEJIbHOM PETJIAMEHTAIIUA
MOTHMBOB ITPECTYILJIEHUIA

B mpaBonpuMeHHUTENBEHON MPAaKTUKE HEPEAKO BO3HUKAIOT TPYAHOCTHU
C YCTaHOBJIEHMEM MOTHBA NpecTymieHus. C oqHON CTOPOHBI, 3TO CBSI3aHO
CO CIIO)KHOCTBIO JaHHOM KaTeropuH, C APYroi - 00yCIOBIEHO HEAOCTaTOU-
HOU perfiaMeHTale MOTUBOB IIPECTYIUIEHNH B TEKCTE 3aKOHA.

Hemano guckyccuii B yroJoBHO-PaBOBOW HAayKe BBI3BAJIO BKIIIOYE-
HHE DKCTPEMHUCTCKMX MOTHMBOB B COCTaB XylHMraHcTsa (Im. «o» 4. 1 ct. 213
YK P®). Cam 1o cebe TaHHBIH COCTaB MPEnoiaracT HaTHIue X YIUTraHCKO-
IO MOTHUBA, B CBSI3U C UEM BO3HHMKAET BONPOC O BO3MOKHOCTH OJTHOBPEMEH-
HOT'O €r0 CYIIIECTBOBAHMSI C SKCTPEMUCTCKUMH TOOYKIEHUSIMH.

Kax u3BECTHO, MOTHBOM «KJIACCUUECKOT0» XYJIUTAHCTBA SIBISETCS
CTpeMJIeHHE HapyHMIUTh OOIIEeNpHU3HAHHBIE HOPMBI U TpaBHja IMOBE/ICHHUS,
MIPOJUKTOBAHHOE J>KEJIJAHWEM BUHOBHOI'O IPOTHBOIOCTABUTH CE0S OKpY-
KarolUM, MPOJEMOHCTPUPOBATh MPEHEOPEKUTENFHOE OTHOIIEHHE K HHM.
IIpoTuBONpaBHOE [ESHME COBEPIIAETCS IMPHU HATUYUN HE3HAYUTEIILHOIO
TIOBOJIa WJIM BOOOIIE B OTCYTCTBHH TaKOBOTO. [IpH 9KCTPEMUCTCKUX MOTH-
Bax IOCATATEILCTBO COBEPIIAETCS B OTHOLICHUU OMNPEIEIEHHBIX JIUI], KO-
TOpBIE BBIIENAIOTCS MO MPU3HAKAM MPUHAUIEAKHOCTH K KOHKPETHOM HalluH,
pace, peIUruo3HOM KOH(PECCUH, MOTUTUICCKON ITAPTHU U HHOW COITUATEHON
rpynme. Takum oOpa3oM, B OCHOBE XYJIMT'AaHCKOI'O MOTHBa M 9KCTPEMUCT-
CKUX TOOYXIECHUHIEeKAT pasuuHble CTPEMJICHUS, KOTOphle HUKaK He MO-
T'yT COUETaThCs B PAMKax OHOTO AESHUSL.

CHopHBIM, Ha Hall B3MJIAJ, SBJSIETCS yKa3aHHE B 3aKOHE Ha TaKou
MOTHUB KaK HU3MEHHbIC MOOYKAeHUs. [laHHBI MOTHB TIPEIYCMOTPEH JIUIIb
B BYX cTaThsiXx YK P®, a umenno B c1. 153 u 155 YK P®. B o6oux ciyda-
SIX OH ABJISIETCA KOHCTUTYTHUBHBIM NPU3HAKOM COCTaBa, a, CIEJ0BATENbHO,
JIOJDKEH OBITh yCTaHOBJIEH, KOHKPETH3MPOBaH U 00ocHOBaH. OnHAKO B 3a-
KOHE HE PErjaMEeHTUPOBAHO, YTO MOHMUMATH I10JI HU3MEHHBIMHU MOOYXe-
HUSIMH, a B YTOJIOBHO-IIPABOBON HayKe HET €MHOr0 MHEHMS Ha 3TOT CYET.
B wactHOCTH, npearaeTcst paccMaTpUBaTh B KAUECTBE HU3MEHHBIX TaKHe
MOOYXIECHUsI, KOTOpbIE PE3KO IPOTHBOpEYaT TPeOOBaHUSAM OOIIECTBEHHOMH
MOpaJi ¥ HpaBCTBEHHOCTH. [IpencraBisieTrcss 0OOCHOBaHHOM MO3UIMS y4e-
weix (1O. E. IlymoBoukun, O. C. KoamakoBa), KOTOpEIE MPeIIararT 3ame-
HUTHh «HU3MCHHBIC TTOOYXICHUs» Ha KOHCTPYKIIHIO — «UHAS JINYHAS 3aWH-
TEPECOBAHHOCThY.
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M. B. BAXAPOBA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

OCOBEHHOCTH OPTAHU3AIIMU CBUJAHUI
OCYXIEHHOI'O C AIBOKATOM

3aKoHOMATETh BBIICISCT JBa BUJIA CBUIAHUN Ui OCYKIICHHBIX:
KPaTKOCPOUYHBIC H JUTUTEIBHBIC C IIPABOM COBMECTHOTO MpOXKUBaHUs. JlJis
TeX W APYTUX MPEIyCMOTPEHbI ocoOble orpanmdcHus. B ct. 12 YUK PO
YCTAHOBJIEHO, YTO JJISl TOJYy4YEHHs] FOPUINYECKOW TMOMOIIU OCYXKJIEHHBIE
MOTYT TOJIB30BATHCS YCIyraMH aJBOKATOB MO UX COOCTBEHHOMY MHUCHMEH-
HOMY 3asBJICHUIO WIIM 3asBJIEHHIO MX OJM3KUX POACTBEHHUKOB, JHOO 00-
IICCTBEHHBIX OpraHu3anuil. Takue BCTpeUH ¢ aJBOKaTaMU TaK)Ke HMEHYHOT-
Csl CBHIAHUSMU, HO 1eJIeco00pa3Ho Ji 3T0? VX KOJIWYECTBO HE OTPaHUIH-
BaeTCsl M B YHCJIO CBUIAHUMN, YCTAHOBJICHHBIX 3aKOHOJATEIHCTBOM, HE 3a-
cunThiBaercsa. B coorBercTBuu ¢ TpeboBaHusmu 4. 4 cr. 89 YUK PO cBu-
JIaHUSl C aJIBOKATaMHU INPOHMCXOJAT HAaeAWHE — B YCIOBHUSX, oOecrieunBaro-
LIUX BU3YaJbHYIO BUAUMOCTD aIBOKaTa U OCY>KJE€HHOT 0, HO UCKIIIOYAOIIIX
CHBIIIAMOCTE O€Cepl I TPEThHUX JIUI[ U 0€3 NMPUMEHECHUS TCXHHYSCKUX
cpenctB npociaymmBanus. CornacHo Pemenuto BepxoBHoro Cyna P® ot
15.04.2009 NeI'TIKM 09-13 aaBokaT BHpaBe MPOHOCUTH U UCIONB30BATh B
WY npu cBUgaHUSIX ¢ OCYXKIEHHBIM NMPEAMETHI U BEIIU, HE 3amlpelleHHbIE
3aKOHOM M HEOOXOJMMBIE ISl OKa3aHMsl KBAIM(HUIMPOBAHHOW IOpUaNYE-
CKOM IOMOIIM, B YACTHOCTHU CpeACTBa CBs3u. CBUIAHUS aJBOKaTa C OCYX-
JIEHHBIM, TIPOBOJISATCSl B paMKax YTBEPXJICHHOI'O paclopsiiKa JHs UCIpPaBU-
TEJNBHOTO YUpexaceHus B padoune auu ¢ 10 mo 17 gacos. 1o npuObiTuu B
HCIPaBUTEIbHOE YUYPEXKJEHUE aJBOKAT MPEABSABISIET COTPYAHUKY OTIena
CHELMATIbHOI0 YUeTa YUpEXACHUS CBOM OpJep U YAOCTOBEPEHUE aJBOKATA.

[IpuBepxenHocTh Poccuu MexayHapOAHBIM CTaHAApTaM UCIPaBU-
TEIBHOW TMOJUTUKU TPEOYET MPUBEICHUS CUCTEMbI UCIIOIHECHUS HaKa3aHUI
B COOTBETCTBHUE C MEXIYHAPOJHBIMH IIPABOBBIMU JOKYMEHTaMu. [l sToro
HEo0X0aMMO: O0EeCIeunTh aJBOKATy BO3MOXKHOCTH HCIOJNHEHHsS Ipodec-
CHOHAJIBHBIX O0S3aHHOCTEH 0€3 3alyruBaHus, MPEIATCTBHH, OCCIIOKOWCTBA
U T.J.; IPEAOCTaBUTh OCYXJECHHOMY a/IBOKaTa, UMEIOIEr0 COOTBETCTBYIO-
I[yI0 KOMIICTCHIIUIO W OIBIT BEJEHUS MOJOOHBIX JIE, YTOOBI 00CCIICUHUTh
eMy 3G (GEKTHBHYIO FOPHIUYECKYI0 TOMOIIh 0€3 OIUIaThl ¢ €r0 CTOPOHEI,
€CJIM y HEro HEeT HEOOXOMMBIX CPE/ICTB; TapaHTUPOBATH JIIOOOMY UESIOBEKY
IpaBo Ha oOpalieHHe 3a MOMOIIBIO aJBOKAaTa Ha BCEX CTaJUSIX YrOJOBHON
MIPOLIETYPHI.
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E. B. MAKCHUMOBA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

MPOBJIEMBI IPUOCTAHOBJIEHUA TEYEHUSA CPOKOB
JTABHOCTH ITPUBJIEYEHUSA K YT OJJOBHOM
OTBETCTBEHHOCTH IO POCCUICKOMY
3AKOHOJATEJIBCTBY

WHCTUTYT PHOCTaHOBIIEHUS! TEUEHHSI CPOKOB JTABHOCTH OCBOOOXK-
JICHUSI OT YTOJIOBHOM OTBETCTBEHHOCTH MMEET PsiJi HEPEIICHHBIX BOIPOCOB,
TIPE/ICTABIISIONINX HECOMHEHHBIN MHTEpeC, Kak B TEOPETHYECKOM, TaK U B
MIPaKTHYECKOM IU1aHe. B Hayke MOHsTHE «YKIOHEHUE» OT CIIEACTBUS U cyla
— 0JHO M3 HauboJsee CIIOPHBIX. Ps yueHbBIX BBICKa3hIBAIOT pa3HOOOpa3HbIE
MHEHUSI 110 TTOBOAY TOJKOBaHMS JAHHOT'O TEPMHUHA, KOTOPBIE PAaCXOASATCS C
ounmansHeIM pasbsicHeHneM [lnenyma Bepxosnoro Cyna P®. H. C. Illa-
TUXWHA YKa3bIBAET, YTO HEJb351 TOBOPHUTH 00 YKJIOHEHWH I0JJ03PEBAEMOTO0,
a T. ®. MuHs3eBa cUUTaLT, YTO YKJIOHSIOMIMMCS OT CIIEACTBHS U CyAa CUH-
TaeTcsl He TOJBKO JIMIO, TIPHU3HAHHOE T0A03PEBAEMbIM, OOBUHSEMBIM, HO U
JIMIO, OQUIIMATIFHO BBI3BAHHOE, HO HE SIBUBIIEECS 0€3 yBaXKUTEIIHLHOW MpH-
YHHBI B COOTBETCTBYIOIINE OPTaHBlI.

B ropuanyeckoii murepaType BhICKa3aHa TOYKa 3PEHHMsI, YTO «TJIaB-
HbI» HepoctaTok cr. 78 YK P® 3akimtouaercs B TOM, 4TO B HEH He ycTa-
HOBJIEHBI CPOKM JaBHOCTH TPUBJIEYEHHS K YrOJOBHOW OTBETCTBEHHOCTH
JIUIA, KOTOPOE MOCIIe COBEPLICHUS NMPECTYIJIEHUs YKPhIBAJIOCH OT CIENCT-
Bus ¥ cyna. Tak, X. 1. Anmuknepos, K. I1I. Kyp6anoBa moxararor, 4to «3a-
KOHOZATENb HE OCTABJIAET HUKAKOIO IIAHCA TAaKOMY JIMILY, a COBEpIIEHHOE
UM TIPECTYIUICHHE CTAHOBHUTCS OE3BICXOIHBIM (DPMHAIOM €ro CyIbObD», YTO
BPSIIL JIM MOKHO TIPU3HATH NpaBWIBLHBIM. Ha Moii B3rmsin, Oyner 1eiaecood-
PasHBIM pacHpOCTPaHNUTh OOBIYHBIE CPOKH JABHOCTH M Ha YKJIOHSIOLIMXCS
OT CJIEACTBUSA U Cy/a JIHLL.
Jpyrum cymectBeHHbIM HepnocTtaTkoM cT. 78 YK P® sBnsercs orkas ot
TIOJIO’KEHHSI O TIPEPBIBAHUN TEUEHUsS] CPOKOB JJABHOCTH B Cllydae COBepIIIe-
HUS JIMIIOM HOBOT'O NPECTYIUIEHHs, KoTopoe coxaepxkanock B YK PCOCP
1960r, 4TO MO3BOJISET MPECTYITHUKAM H30€KaTh CIIPAaBEIIMBOTO HaKa3aHHs
3a COBEpILECHHBIE JICSTHUSI.

Takum o0OpazoM, BOMPOC O HPHUOCTAHOBJIEHHUHM TEUEHHsS CPOKOB
JTAaBHOCTH HYX/IA€TCS B JIETAILHOM PAaCCMOTPEHUH U COBEPILICHCTBOBAHHHU.
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JI. M. MYXAMATIHAKHNPOBA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

HNPUYUHBI 1 YCJIOBUA MOJIOAEXKHOI'O SKCTPEMU3MA:
PETMOHAJIbHBIA ACITEKT

MoofexHBIH SKCTPEMU3M — OJWH W3 HauOoJiee OMACHBIX BHUIOB
JIESITETFHOCTH MOJIOJIC)KH, HATIPABIICHHBIA Ha MOJPHIB IIEJIOCTHOCTH CTPYK-
TYpBI 00IIECTBA U OOIECTBEHHOW O€30MaCHOCTH, HapyLIeHUE IrPakJaHCKO-
r0 MHpPa, MSKHAIIMOHATHHOTO U MEXKOH(eCCHOHAIBFHOrO coriacus. Komu-
YECTBO MPECTYIUICHUN DKCTPEMHUCTCKOM HAINPAaBIICHHOCTH, COBEPIICHHBIX
MOJIOJIBIMH JIFOJTbMU Ha TePPUTOPUH MBaHOBCKOW 001aCTH, YBEIUIUBACTCS:
ecnu B 2011 roay 3apeructpupoBaHo 2 npecTyrieHus, 7o B 2015 rogy — 13.

KpuMHHOTeHHBIC TETEPMUHAHTHI MOJIOJISKHOTO KCTPEMHU3Ma JI0C-
TATOYHO pa3HOOOpa3Hbl. B monutnueckoi chepe kK UX YNCTy CIEAyeT OTHe-
CTH POCT aKTUBHOCTH HAITMOHAJIGHBIX OOIICCTBEHHBIX OO0BeNUHEHUH (Ha
Tepputopun MiBaHOBCKO# o0nacTy 3a)UKCHPOBAHBI Takue He(opMabHEIC
00beAMHEHNS] SKCTPEMHICTCKON HAIlpaBJIEHHOCTH, KaK «AHTH(a», «JIeBbii
¢bpoHT», «Bonsi» u npyrue). B conmanpHoi cdepe AeTepMHUHAHTAMH 3KC-
TpeMU3Ma SIBJISIOTCS HEJJOCTATKM B OpraHU3aliyd MOJOJEXKHOro 10cyra, u,
KaK CJICJICTBHE, MIMPOKOE YYaCTHE MOJIOJEKU B CEKTaX U CYOKYJIBTypax,
pacrpocTpaHeHre KceHopoOuM cpeu MOJIOAEKH. Pe3ynbraTbl MOHUTOPHH-
ra pa3BUTHSA MOJOACKHOTO SKCTPEMHU3Ma, KOTOPHIA MPOBOIUTCS B TCUCHUE
Heckonbkux Jier YMBJI Poccum mo MBaHoBckoi obmactu, B 2015 romy
mokazaiu, 4to 4,6 % MOJIOIBIX JIFOJCH UCTIBITHIBAIA Ha ce0e HEMPHUSI3HCH-
HOE OTHOIIEHHUE CO CTOPOHBI MPECTABUTENIECH APYTUX pac U HAIMOHAIBHO-
creil, a 15 % onpoleHHbIX CTAHOBMWJIMCH OYEBH/ILIAMH MEXHAIIMOHAIBHBIX
KOH(QIUKTOB. B sKkoHOMHYeckod cepe pacrnpocTpaHEHHIO SKCTpEeMH3Ma
CHOCOOCTBYET BBHICOKHMI YpOBEHb 0e3pabOTHIIBI Cpelyl JIUI MOJIOAOTO BO3-
pacra, HU3KHMI YpOBCHb XM3HHM B peruoHe. Hambomnee BBICOKas CTEleHb
pHUCKa BOBJICYCHHUS B DKCTPEMUCTCKYIO JCSTEIBHOCTh HAOIFONACTCS Y MO-
JIOJBIX JTFOJICH, 0ONaatonux PsIOM HHIWBHIYaTbHBIX OCOOCHHOCTEH, Ta-
KHX KaK CKJIOHHOCTh K JICBUAHTHOMY TIOBE/ICHUIO, ITOIBEPKEHHOCTh MaHU-
MYJSIUSM W BHYIICHUIO, HEBO3MOXKHOCTh PEATM30BaTh CEOS B COIMATIBHO
MOJIE3HBIX BUJAX JESATENILHOCTH. Y CIOBUSIMU PaclpOCTpaHEHUsI SKCTpe-
MHU3Ma B MOJIOJIC)KHOM CpPEJIC MOTYT BBICTYIATh. OTCYTCTBUEC BBIPAOOTAHHOU
MOJIUTHKA MO BOCHHUTAHUIO MOJIOACKH, MHOTOHAI[MOHANBHBIA XapakKTep
peruoHa, nedopmanus IEHHOCTEH W MaTPHOTHYECKUX el o0IecTBa, 1mo-
BBIIIICHHE UHTCHCUBHOCTH MUTPAIIMOHHBIX TIOTOKOB.
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E. B. [TAUMHA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

IMPOBJIEMbI CO]EPEMEUHHOI‘/JI NEHATEHIIUAPHOI
CUCTEMbI POCCUUCKOU ®EJEPAIIUN U TEHJAEHIINN
EE PEOOPMUPOBAHUSA

OpHOM U3 leNel MPUMEHEHHs YTOJIOBHOTO HaKa3aHUS SABIIAETCS HC-
MpaBJIEHHE OCYKAEHHOr0. DTO MOI0KEHHE OTPAKEHO B YTOJIOBHOM U YTO-
JIOBHO-UCIIOJTHUTENILHOM Kojiekcax Poccuiickoit denepanuu.

OmHako yueHble OTMEUaloT, 4TO 3((HEKTUBHOCTD NEATEIHHOCTH YU-
peXIeHu, HCIIOMHAIOMUX HaKa3aHHs, MO JOCTHKCHHUIO STOH IEJTH OCTaeT-
Cs1 HU3KOM, UTO MOATBEPKAAETCS PE3yIbTaTaMU COIMOJIOTMYECKHX OMPOCOB
Y TAHHBIMH CTATUCTHKH 00 YPOBHE PEIUINBA MPECTYIUICHUH, B TOM YHCIIC
MIEHUTEHIIMAPHOT0.

3a mocneaHWe ACCATHIETHS YrOJIOBHO-HCIIONHHUTEIbHAS CHCTEMaA
TpeTeprieNia 3HaUNTENIbHbIE U3MEHEHNUS, BaXXHEHIITUMU M3 KOTOPBIX SABJISAECT-
¢ mepeava UCTIPaBUTENBHBIX YUPEKIECHUH B BeJeHrHe MUHUCTEPCTBA FOC-
THIIUY, a TaK)Ke TYMaHU3alus U JeMOKpPAaTHU3alisd HHCTUTYTOB UCTIOTHEHUS
u oTOBIBaHUs HakazaHus. HeoOX0oquMOCTh U3MEHEHUS ITOAX0a K UCIIOIHE-
HHIO HAaKa3aHMs, CBI3aHHOIO C JIMIIEHUEM CBOOOLI, PUBEIA K CO3JAHUIO B
9KCIIEPUMEHTAIILHOM MOpPsAKe Ha 0a3e HECKONBKHUX HCIPABHUTEIbHBIX Yd-
pexnaenuii LIeHTpoB UCTpaBiIeHUs OCYKACHHBIX. KOHIIENIINs JaHHBIX IIEH-
TpOB 0a3upyeTCs B HACTOsIIEe BpeMs B OOJbIICH CTENEHH Ha W3MEHEHUH
caMoi opranu3anuu padoThl ¢ OCYXKIEHHBIMH, TPUBJICYCHUH CIICIINATHUCTOB
MeAarornyeckoro M IcHxoyorundeckoro npoduas. OmHAKO, dKCIEPUMEHT
HE 3aTparuBal coaepkaHus, (OpM U METOJOB MPOBEACHHS COLMAILHOW M
BOCIIUTATEILHOW PabOThI ¢ OCYXKIACHHBIMH, TaK e, KaK U 3aJa4, CTOSIIUX
TIepel UCIIPABUTEITLHBIMU YUPESIKICHUIMU.

Ha nHam B3rmsg, pabota ¢ OCYXKACHHBIM JOKHA OBITh HampaBlieHa
Ha U3MEHEHHE IEHHOCTHO-HOPMAaTHBHOHN C(hephl €ro JUUHOCTH, PECOIHAIIH-
3al[UI0 — IPUBHUTHE WU BOCCTAHOBJICHUE YTPAUYE€HHELIX COLMAILHO IOJIE3-
HBIX KA4eCTB M IPAKTHUUECKHX HABBIKOB YEIOBEUYECKOTrO OOLICKHUTHS, a
TaKkKe CO37aHve JIMYHOCTHBIX MPEANOCHUIOK, 00ECIeYMBAIONIUNX €ro CITo-
COOHOCTh K 3aKOHOITOCIYIIIHOMY IOBEAeHHI0 B oOmiecTBe. Ha »ToM Ha-
MIPABJICHUY BO3MOXKHO YCBOCHHE 3apyOCKHOI'O OIBITA TIO0 BHEIPEHUIO IICH-
TPOB MOATOTOBKU OCYXKJICHHBIX K OCBOOOXICHUIO.
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K. M. CUMATMTHA
WBaHoBCcKUii rocy1apCTBEHHbIN YHUBEPCUTET

IOPUJNYECKASA TPUPOJA BAH/bBI

B yronoBHo-nipaBoBO# nHUTEpaType CYHIECTBYIOT pa3jMYHBIE MOJ-
XO/Ibl K ONpEIENEHUIO OPUINYECKON MpHupoabl OaHbl. J[MCKYCCHOHHBIM
CYUTAETCS BOIPOC O TOM, K KaKoi u3 (OpM COydacTHsi, IpeayCMOTPEHHBIX
cT. 35 YK P®, oTHOCHUTCS JaHHOE YrOJIOBHO-IIPABOBOE SIBIICHUE.

Hexoropbie aBTOpBI cunTaoT OaHAy Pa3HOBHAHOCTBIO TaKoH (op-
MBI COYYacTHsl, KaK MpecTymHoe coodmecTBo. CTOPOHHUKH JTaHHOW TOYKH
spenus (B. C. Komuccapos, P. P. T'amuak6apos, W. T'. Taiumos, ®. P. Cyn-
JIypOB) YKa3bIBAalOT Ha 0oJiee BHICOKYIO CTEIeHb OOIECTBEHHOW OMAacHOCTH
co3JaHusl OaHAbl, IO CPAaBHEHHIO C OpraHW3alMeil IPECTyITHOro coo0IecT-
Ba. C IJaHHBIM apryMEHTOM TPYJHO COIJIACUTHCS, TaK KaKk CaHKLMS 4. | CT.
210 YK P® 3HaunrensHO cTpoke caHkuuu 4. 1 ct. 209 YK PO.

T. H. EpmakoBa monaraer, 4yro 0aHja MMEET CaMOCTOSTEIbHYIO
IOPUANYECKYIO TIPUPOJY M HAXOMUTCS B IIPOMEXYTOUHOM IOJIOKEHUH Me-
Ky OpPraHU30BAaHHOW T'PYIIIOW M IPECTYMHBIM COOOIIECTBOM, MOCKOJBKY
o0JiafiaeT MpU3HAKaMH, OTHOCSIIUMHUCS K 00€MM Ha3BaHHBIM (hopMam co-
y4yacTusl.

HanbGonee 060cHOBaHHOHN MpenCTaBISETCS ITO3UIUS TEX aBTOPOB,
KOTOpBIE CUUTAIOT OaHIy Pa3HOBUIHOCTBIO OpPraHM30BAaHHOW TPYyNIBI U
KaTeropu4ecKd OTPHUIAIOT BO3MOXKHOCTH €€ OTHECEHHS! K IIPECTYITHOMY
coobmecTBy. Bo-mepBbIX, kak ¥ jrobast apyras OpraHW30BaHHas TpyIIa,
0aH/a XapakTepHU3yeTcs, B IEPBYIO0 OYepeab, YCTOWYMBOCTBHIO, O KOTOPOI
MOXET CBHJIETEIBCTBOBATh CTaOMJIBHOCTh COCTaBa, TECHAs B3aMMOCBS3b
MEXIy €€ 4JIEHaMHM, COTIaCOBAaHHOCTh UX AEHCTBHUH, UTUTENBHOCTH CyIIle-
CTBOBaHMSI OaHABl ¥ KOJHMYECTBO COBEPLICHHBIX IpecTyIuieHnid. Bo-
BTOPBIX, LIEJM HaMaJeHUss OaHAbI U LIENH COBEPIIEHHMs NMPECTYIUIEHUH Ipe-
CTYMHBIM COOOILIECTBOM IPUHIMIHNAIGHO pa3InyHbl. Bo BTOpoM ciydae
LEb — 3TO TOJy4YEHHEe MPSIMO WIN KOCBEHHO (PMHAHCOBOW MJIM MHOM MaTe-
pHaJIbHON BBITOMIBI, YTO HE BCETZIa COOTBETCTBYET LIENSIM COBEPILECHUS Ha-
nasieHnii B 6anne. Kpome toro, npectynmHoe coo0iiecTBo 00J1a1aeT CBOHCT-
BOM CTPYKTYPHPOBaHHOCTH, KOTOPOE BBIPAYKAETCS B HAINYUHU B HEM TEPPH-
TOPUAIIEHO ¥ (WiIH) (PYHKI[MOHAIEHO 000COOJICHHBIX CTPYKTYPHBIX MOIpPa3-
JIeTIeHnH, 4To He HaOJoaeTcss BO BHYTPEHHEM CTPOSHHUH OaHIIbI.
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A. O. P°OHHUHA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

YT'OJIOBHO-IIPABOBASI XAPAKTEPUCTUKA OFBEKTUBHOM
CTOPOHBI HEOKA3AHUSA ITIOMOIIA BOJIBHOMY

OOBeKTUBHAS CTOPOHA MPECTYIUICHUS, NMPEeayCMOTpEHHOro cr. 124
YK P®, xapakrepusyercs nesHHeM (HeoKa3aHWe NMOMOIIM OoJbHOMY 0Oe3
YB@KUTEIBHBIX IPHYHMH), OOIECTBEHHO ONMACHBIMHU IOCIEACTBHAMH (TIpH-
YMHEHHE CpeqHel TSDKECTH WM TSDKKOTO Bpena 370pOBBIO JIHMOO CMEpTh
OOJILHOT0), MPUIMHHOK CBSI3bI0 MEXKY JIESTHUEM U ITOCIIEACTBUSIMH.

JesHue coBepmaercs B popme Oe3ACHCTBHUS M MOXKET BHIPAKATHCS B
HesIBKe MEIUIMHCKOr0 paOOTHHKA K OOJEHOMY, OTKa3e MPHHATH OOIBEHOTrO
B JIeueOHOE YUpeXJeHUE, OTKa3e BHIIIOJIHUTH ONPE/ICIEHHbIE TPOLETyphl U
T.11. [IprdyeM, HEOOXOIMMO YCTaHOBHUTH MNOJNHOE Oe3neiicTBUE BHHOBHOTO
muna (Heoka3zaHHWE IOMOLIM B IMOJHOM oObeme). Hemb3st coriacurecs c
MHEHHUEM YUYEHBIX, KOTOpBIE Moaratot, yTo 1o ct. 124 YK P® moxHO mpu-
BJIeYb K OTBETCTBEHHOCTH M 3a YacTW4HOEe Oe3JelicTBHe (HEKayeCcTBEHHOE
JIeYeHUe, HENPUHSITHE BCETr0 KOMIUIEKCa METUIMHCKHX Mep), TaK Kak B
STOM Cllydae BO3HUKHET HEYCTpaHUMas KOJUIM3US MEXIy CT. 124 u 4.2
c1.109, u.2 c1.118 YK PD.

Ha nam B3risy, ommOOYHOM SBIISETCS MTO3ULMS TEX aBTOPOB, KOTO-
pbl€ HIUPOKO TOJKYIOT MOHATHE «IIOMOIIBY B CT. 124 YK PO, otHOCS K Hel
HE TOJBKO MEIUIMHCKYIO, HO W JIOOYI0 UHYIO IOMOIIb (HAapUMep, OTKa3
anTekapsi IpeNoCTaBUTh TeleOoH Uil BhI3oBa cKopoii). [Ipencrasmsercs,
YTO MCMOJIb30BAHUE 3aKOHOAATEIEM B TUCTIO3UIIUM CTATHU MOHSTUS «O0Ib-
HOI» YyKa3blBaeT MMEHHO Ha MEIWIMHCKYIO MOMOIIb, OKa3bIBaeMyl0 MHpo-
(eccroHanaMu. YTOIOBHBIN KOJIEKC HE COJIEPKUT yYKa3aHUH O BUAAX MEIH-
LMHCKOW TMOMOIIM, 32 HEOKa3aHWE KOTOPHIX BO3ZHHMKAET OTBETCTBEHHOCTh
(mepBu4Hast, cKopas, IIaHoBas). Jlymaercs, 4To Takue yKazaHHs JaHbI B 4.1
ct.11 @3 «O06 ocHOBax oXpaHbI 310pOBbs TpaxaaH B Poccuiickoit dexnepa-
LMW, TJI€ TOBOPHUTCS O HEJOMYCTUMOCTH OTKa3a B OKa3aHMH JI000H Meau-
LIUHCKON TTOMOIIH.

VYronoBHasg OTBETCTBEHHOCTh MO cT. 124 VK P® nHacrymaer, ecnu
JIMIO 00SI3aHO OKa3hIBaTh MEAMIMHCKYIO IMIOMOIIb, HO HE JEJIAaeT 3TOro He3
VeadjicumenvbHvlx npuyuH. B yronoBHO-IpaBOBOM Hayke pa3HbIE aBTOpPHI K
YBaKUTEIFHBIM MIPUYMHAM OTHOCAT: Herpeojonumyto cuiny (A. U. Papor),
COCTOSIHME KpaliHel HeoOXOoAMMOCTH, 0OJIe3Hh MEAMIIMHCKOI0 pabOTHHKA,
orcyrctBue HeoOxoaumoro uacrpymenrta (®. P. Cynaypos u M. B. Tanan)
u ap. HeyBaxxuTenbHbIi XapakTep NPUYMHBI HEOKA3aHHs TOMOIIM YCTaHAB-
JIUBAETCA CYAOM B KaKJIOM KOHKPETHOM CIydae.
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B. A. YEPEITEHUH
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

IMPOBJIEMBI PEAJIM3AIIMU YCJOBHO-JOCPOYHOI'O
OCBOBOXJAEHUSA OT OTEBIBAHUSI HAKA3AHUSA

VY coBHO-0CPOYHOE OCBOOOXK/IEHHE OT OTOBIBAHMSI HAaKa3aHHS SIB-
JISIeTCST Ui MHOTHX OCYXKAEHHBIX OOJIBIIUM CTHMYJIOM IPaBOIOCIYIIHOTO
TIOBE/ICHMSI.

OpHako, U3 CTaTHCTHYECKUX JaHHBIX BHJHO, YTO MMEETCs TeHJIeH-
LS CHIKEHHSI JOJU JIML, OCBOOOXIAIOIINXCS YCIOBHO-0CpO4YHO. Tak B
2002 T. YCIOBHO-OCPOYHO WJIM B CBSI3U C 3aMEHOU OoJjiee MSTKHM BHIIOM
Haka3aHUs 0CBOOOXKIEeHBI 134642 uen., unu 48,1 % OT BCex OCBOOOXKICH-
Hex; B 2011 1. 103485 yen. (38,2 %); B 2012 . — 88365 (35,4 %).

PesynbraTel onpoca, mpoBeneHHoro M. I'. Jlebombckum, cBHIeE-
TENILCTBYIOT, YTO 3HAYUTENbHAS YaCTh OCY)KJCHHBIX HE BEPUT B CIIPABEIIIH-
BOCTh IIOJIXO/la aJIMHHUCTPALMN HCIPABUTEILHOTO YYPEXIAEHHUS U CYHOB
TIPY pEIIeHUH BONpOca 00 YCIOBHO-TOCPOYHOM OCBOOOK/ICHHH.

Ha cerognsimHmii eHp MpakTUKa MpUMeHeHus noioxeHuil YK PO
00 yCIIOBHO-ZIOCPOYHOM OCBOOOXKAECHHH OT OTOBIBAHMS HaKa3aHHs, K COXa-
JICHHIO, SIBJISIETCS HEONPEAEIeHHOM, a moaJac u npotuBopeunBoil. Ha moit
B3I, 3TO OOYCJIOBJIEHO JBYMs NPHYMHAMHU: 1) HEZOCTATOYHO YETKOH
periiaMeHTanuel yCIoBHi JOCPOYHOI'0 OCBOOOXKICHHS B 3aKOHO/IATEIILCTBE
U B pyKoBOASIIMX pa3bsicHeHusx [lnenyma BepxoBHoro Cyna P®; 2) dop-
MaJIBHBIM TIOIXOJIOM K PAacCMOTPEHHIO JIeNl 00 YCIOBHO-JOCPOYHOM OCBO-
OOXJICHUU B CAMOM CY/I€.

Uro0bl yCOBEpIIEHCTBOBATh NMPAKTHKY YCJIOBHO-IOCPOYHOIO OCBO-
O0>K/1eHNs, HEOOXOIMIMO YCTPAHHUTh BHIIICHA3BAHHBIC IPUYUHEL.

TeHAEHIMIO CHYKEHMSI JIOJHM JIUI, OCBOOOMKAAIOMIMXCS YCIIOBHO-
JIOCPOYHO, HE CJeqyeT OIIEHMBATh MCKIIOYMTENLHO HeratuBHO. K coxare-
HUIO, B HACTOsIIIEe BPEMsI HAOJI01aeTCsl BBICOKHI YPOBEHb PElUANBA CPEU
OCBOOOX/IAIOIINXCS  YCIIOBHO-IOCPOYHO, OCOOEHHO HEOJHOKPATHO CYIH-
MBIX M COBEPIIMBIIUX TSDKKHE WIM 0CO00 TSDKKME TpecTyruieHus. Boz-
MOXHO, CTPEMJICHHE CHHM3WTh YPOBEHb PELHMMBA BBHICTYNAET MPEIIOCHLI-
KO OTKa3a 3HAUUTENIbHOMY 4uHcIy ocykJeHHbIX B Y]J]O. CoTpynHuKu uc-
TIPAaBUTENBHBIX YUPEXKJICHUH U Cy/IbM CTAHOBSITCS Ooiiee HeJJOBEPUUBHIMU U
OCTOPOXKHBIMH B OIIEHKE HEOJHOKPATHO CYAWMBIX JIUI, M JIIOObIE COMHe-
HUS, KaK TPaBHIIO, TPAKTYIOTCS HE B HX ITOJIB3Y.
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10. P. LIHYPUHA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

K BOIIPOCY Ob HCTOPUH PAZBUTHUA 3AKOHOJATEJIbCTBA
O NIPOTUBOJAEUCTBUU JIET'AJIM3ALINU JEHEKHBIX
CPEJCTB, IOJYYEHHBIX NTPECTYIIHBIM ITYTEM

B mpornecce hopmupoBaHus MpaBoBOro MHCTUTYTA 10 OOproOe C Jie-
raju3anuen IeHeKHBIX CPEe/ICTB, MONYYeHHBIX IPECTYMHBIM MyTeM, BbIJe-
JIIOT HECKOJBKO ITAIOB.

[lepBrIit aTan — co3anue HOPMATHBHON 0a3bl MEXIYHAPOIHBIM CO-
obmectoM. [IpenynpexaeHuto erann3aniy AeHeKHBIX CPEICTB HIH HHO-
TO UMYIIECTBA, AOOBITHIX MPECTYIHBIM ITyTEM, CIIOCOOCTBYIOT KOHBEHIINHU
OOH o 60prbe MpoTHB HE3aKOHHOTO 000pOTa HAPKOTUYECKUX CPEACTB U
NICUXOTPONHBIX BemiecTB 1988 roma, npoTuB TpaHCHALMOHAJIBHOM OpraHu-
3oBaHHOH npectynHocTH 2000 roma, npotus koppyniuu 2003 roxa, KoH-
BeHuun Cosera EBporbel 00 OTMBIBaHWMH, BBISBICHHH, M3BSTUH U KOH(DHU-
CKaIlU¥ JIOXOJIOB OT MPECTYIMHOH nesTenbHocTH 1990 rona u 00 yronoBHOU
OTBETCTBEHHOCTH 3a Koppynuuio 1999 roxa. MexxayHapoHbIM cooOIIecT-
BOM MPUMEHSIOTCS CTAHIApTHl B OOJACTH MPOTUBOJCWCTBHS OTMBIBAHUIO
nerer ['pynmsl pa3paboTku pUHAHCOBBIX Mep OOPBOBI C OTMBIBAHHEM JICHET
(DPATD).

Bropoii aTam — BHyTpHrocynapctseHHbii. B 1996 r. 6pu1 mpuaaT YK
P®, rurouaromuii B cedst ct. 174 «Jleramu3sarust (OTMBIBaHUE) JICHEKHBIX
CpPE/ICTB WJIM MHOTO UMYIIECTBA, MPUOOPETEHHBIX HE3aKOHHBIM ITyTeM». 28
Mmas 2001 r. Poccueit patnduumpoana CrpacOyprekas konseHuust Coera
EBporer «O0 OTMBIBaHNH, BBISIBICHUH, U3BSITUH M KOH(UCKAIMU OXO/I0B
0T mpecTynHo naestensHocTH»; 7 aBrycta 2001 r. mpunumaerca @3 «O
MIPOTUBOACHCTBUY JIETAIN3AIMN JOXOJ0B, MONYYSHHBIX IMPECTYIHBIM Iy-
TeM, ¥ (MHAHCHUPOBAHMIO TEPPOPU3May, YTO CIIOCOOCTBOBAJIO COBEPIICHCT-
BOBaHMIO HAIMOHAJIBHOTO YTOJOBHOTO 3aKOHOJATENbCTBA: B YACTHOCTH, B
VYK P® BkiroueHa cr. 174.1 00 OTBETCTBEHHOCTH 3a COBEpLIEHHE B KPYII-
HOM pa3Mepe (QHUHAHCOBHIX ONEpALUi W JAPYIUX CHEIOK C JEHEKHBIMHU
Cpe/CTBaMH, MPUOOPETEHHBIMH JIMILIOM B PE3yJIbTaTe COBEPILEHUS UM IIpe-
CTYIJIEHUS, JINOO MCIIONb30BAaHUE YKa3aHHBIX CPEICTB, MHOI'O MMYIIECTBA
JUIsL OCYLIECTBJIIEHUS MpeaNpUHUMAaTenbckoll aedarensHoctd. C MoOMeHTa
npunaTust YK P® yronoBHas monuTHKa rocyiapcTBa, K COXaJICHHIO, HE
OTJIMYaNach ITIOCTOSHCTBOM: MEHSIS COJEp)KaHWe KPUMHHOOOPa3YIOIIHX
MIPU3HAKOB COCTaBa, MpeaycMoTpeHHoro cT. 174 YK P®, 3akoHonaTens To
YCUJIUBAJI, TO CMAr4aj OTBETCTBEHHOCTD 3a JAHHBIE ACHCTBHUS.
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