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Me:kperuonajabHasi Hay4YHasi KOHGepeHust
«TPAJUIINUA 1 HOBATOPCTBO
B POCCHUIMCKOM ¥ 3APYBEKHOM ITPABE:
B3I'JIs11 MOJIOAbBIX YYEHBIX-IOPUCTOB»
Cekuus
«TEOPUA TOCYJAPCTBA H IIPABA»

A. A. AJIEKCEEBA
MBanOBCKMI rOocyAapCTBEHHBI YHUBEPCUTET

ITPABOBASI CUCTEMA: ITIOHSITUE 1 BU/IbI

ITpaBoBast cucTemMa — CIOXHOE conuanbHoe siBieHHe. OHO
MHOrorpanHo. CyIIecTBYIOT pa3JIMYHbIC ONPEAEICHHS 3TOr0 MOHSTHS U B
KaXJIOM €CTb CBOE palMoHanbHOe 3epHO. Ho, TeM He MeHee, B ITTaBHOM BCe
OTIpeNIeIeHUs] CXOIATCS: MpaBOBas CHUCTEMa — KOHKPETHO HCTOpHYecKas
COBOKYIIHOCTb IIpaBa, IPAaBOBOM KYyJBTYpbl U IOPUJUYECKON IPAKTUKH
OT/ZIEJILHOTO TOCYIapCTBa WM FOCYIapCTBEHHOT0 00pa3oBaHus. B mporecce
HUCTOPUUYECKOTO Pa3BUTHs MPaBOBasi CUCTEMa MEHSETCA. DTO HE CTATUYHOE,
a nuHaMH4yHOe siBieHHe. OHAKo HE BCe 3JIEMEHTHl MPaBOBOW CHCTEMBI
n3MeHstoTcst. HekoTopele nocTostHHBL. OCHOBHBIE CTPYKTYPHBIE 3JIEMEHTHI
— NIPUHIMITEI TIPABOBOW CHCTEMBI, CYIIECTBOBAIM BCerja. A BOT CYIIHOCTb
IIPaBOBOM CHCTEMBI (AEHCTBYIONIHE IPaByiIa, HOPMBI M 00pa3Ibl IOBEICHUS
JI0/Ieit BHYTPH CHCTEMBI) C TEUEHHEM BPEMEHH M3MEHSIOTCH.

T'oBopst 0 MpaBoBOI cucTEMe HEOOXOANMO CKa3aTh O TAKOM TEPMHUHE
KaK «IpaBOBas CEMbs». OTOT TEPMHH OTHOCHTCS K KOMITAPAaTHBHCTHKE
(cpaBHUTENBHOMY TIpaBOBelIcHMIO). IIpaBoBast ceMbss - 3TO Tpymma
NIPaBOBBIX CHCTEM, HMEIOIIUX CXOJHBIC IOPUAUYECKHE MPU3HAKH,
MIO3BOJISIOIINE TOBOPUTH 00 OTHOCUTEIBHOM €IMHCTBE 3THX cucteM. OHu
BBIJICIISIOTCS 110 Pa3JIMYHBIM KPUTEPUSIM: OOIIHOCTh HCTOPUUECKOH CyIb0BI,
HCTOYHHKOB IIpaBa, CTPYKTYPHI IpaBa, MpaBoBOi KyJIbTyphI U ap. Hanboiee
PacnpoCTpaHCHHBIM SBJISICTCA BBIACJICHUC TaKHUX IMPaBOBBIX ceMeil Kkak
pOMaHO-TepMaHCKas, aHIJIO-CAKCOHCKas (WJIM aHIJIo-aMepUKaHCKasl), U
ceMbsl MyCyJdbMaHCKOro mpasa. HekoTopele wuccienoBareld MNIOMHUMO
BBIIICHA3BAaHHBIX  BHJIOB  YKa3bIBAlOT €II€ JIATHHOAMEPUKAHCKYIO,
COIMAMCTHYECKYI0, CKaHIMHABCKYIO,  HHIYCCKYIO, JalbHEBOCTOUHYIO
TIPAaBOBBIE CEMBH.

B mupe He cymecTByeT ABYyX aOCOIIOTHO HMACHTHYHBIX IPABOBBIX
cucteM. Ha ¢dopmupoBaHue mpaBoBOil cHCTEMBI roCyJapcTBa OKa3bIBAIOT
BIMSHHE W BHEIIHHE (IIPaBOBBIE CHUCTEMBI [JPYTMX TOCYAapcTB), W
BHYTPEHHHE (HALMOHAJIBHbIE M KYyJbTYPHBIE OCOOEHHOCTH HAapOJOB,
COCTaBIIIOIIMX caMy Hanuio) ¢aktopsl. Kaxxmoe rocyaapcTBo UMeET CBOM
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OTJIMYUTEJIbHBIC OCOOCHHOCTH W BKJIIOUACTCS B Ty WIN HWHYIO IIPaBOBYIO
CEMBIO B CBA3H C 06H.IHOCTB}O KakHux-J1100 TIPU3HAKOB ITPAaBOBBIX CHUCTEM,
BKJIIOUYCHHBIX B TY WJIN MHYIO IIPABOBYIO CCMbIO.

A. H. AMHUPXAHJSIH, A. X. KPOTOBA
MBanoBCcKUi rocyAapCTBEHHBIH YHUBEPCUTET

CJIOKHBIE OPUJINYECKHUE ®AKTBI U PAKTUYECKHE
COCTABBI

OtpakeHne B TpaBe OOIIECTBEHHBIX OTHOLICHMH — JajieKo He
npoctoii mporecc. KoHKpeTHas corpanbHasi CUTyanus! IpecTaBiIsIeT co0on
MoJyac IepemjieTeHne 3JIEMEHTOB OOBEKTHBHOTO M CyOBEKTHBHOTO,
3aKOHOMEPHOTO U ciy4yaiHoro. [losTomy B KadecTBe I0puANIECKUX (HaKTOB
BBICTYIIAIOT ~ HE  TOJILKO  MPOCThIe  ()parMeHThl  COLMAIBLHOMN
JICWCTBUTENILHOCTH, HO M JIOBOJIHO CJIOXHBIE. B pesynbrare B IpaBOBOM
pEryJIMPOBAaHUM  TOSBISIIOTCS  CJIOXKHBIE — FOpUIUuYeckHe  (GakThl U
(haKTHYECKUE COCTABHL.

CrnoxHuble opugudeckue (akTel — 3TO Takue (QaKTHUECKHe
00CTOSITENILCTBA, KOTOPHIE COCTOST (CKJIAJbIBAIOTCS) W3 HECKOJBKHX
IOPUIMYECKH 3HAYMMBIX CTOPOH (TIPU3HAKOB).

®DaKkTHYECKUI COCTaB MPEACTaBIIeT CO0OW COBOKYITHOCTH (TOYHEE
cucTeMy) IopuAMdecKnX (akToB, HEOOXOMUMBIX MJIsI HACTYIICHUS
MIPAaBOBBIX IOCIEICTBUI — BO3HMKHOBEHHS, W3MEHEHUS, IPEKpPaIlCHHS
MIPaBOOTHOIICHUS.

B Teopum u Ha mpakTHKe (AKTHUECKHE COCTaBbl HEPEIKO
CMEIIMBAIOT CO CJIOXKHBIMM Iopuaudeckumu ¢aktamu. Ho 3T moHsTHS
pasnuuHbBl.  ['maBHOe oTiIMYMEe (AKTHYECKOr0 COCTaBa OT CIJIOXKHOTO
IOpUINYECKOTO (haKTa COCTOMT B TOM, YTO COCTaB - JTO CHCTEMa
IopuaYeckuX (aKTOB, a CIIOKHBIA topuandeckuii Qakt - cucrema
npusHakoB ¢akra. O. A. KpacaBunkoB COBEpIICHHO CIIPaBEIIUBO
otMmevaet: "[lo 37eMEHTOM IOPHIMYECKOrO COCTaBa cCielyeT MOHHMAaTh
OTHENbHBIA  topuandeckuil Qakt (coOeitme wim  neiicteue). "[lon
9JIEMEHTOM  IOpHIMYEecKoro  (akra cieayer IOHMMaThb  SIBJICHHMS,
cocTaBisiIone coObITHe Wi JeiictBue”. Taxke ciexyeT OTMETHTh, YTO
HCIIONIb30BAHUE CIJIOXKHBIX FOPHIMYECKHX (DAKTOB ITIO3BOJSIET OXBaTHIBAThH
KHM3HEHHBIE OOCTOSTENbCTBA YKPYIHEHHO, KoMmIuiekcHo. Kpome Toro,
NIPUMEHEHHE B 3aKOHOJATEIBCTBE CIIOKHBIX FOPHIMUYECKHX (DAKTOB IacT
BO3MOXKHOCTBh OTPaXaTh OOIIECTBEHHBIE OTHOLICHUS C BBICOKOW CTEHNEHBIO
n3ouparensHOCTH. CIIOKHBIA IOPHINICCKAN (DaKT TO3BOISIET OXBATHTH



OOLIMPHYIO COLMAJBHYIO CUTyallMlo, He mpuderas K (HaKTHIECKOMY
COCTaBy.

M. E. BEJISIEB
MBanoBckuil rocyaapCTBEHHBIH YHUBEPCUTET

AKCHOMBI, NPE3YMIIIINU U ®UKIINU B ITPABE

AKTyanbHOCTh JaHHOM TEeMbl B COBPEMEHHOM TEOpHUHM TIpaBa
OOBSACHSETCS TEM, YTO BBIIICHA3BAaHHBIC JJIEMEHTHl HIPAIOT BAXKHYIO
PETYISATHBHO-OPTaHM3YIOIIyI0  poilb B cdepe  NpaBOTBOPUECTBa,
MIPaBONIPUMEHEHHS, OKa3bIBAIOT BIHMSHHE HA CTAaHOBICHHE M Da3BUTHE
MIPaBOCO3HAHMSA, YIPOUCHUE 3aKOHHOCTH.

Ilon axkcnomamMu B TEOpHM TIpaBa MOHHMAIOTCS CAMOOYCBHIHBIE
WCTUHBI, TEPBOMCXOJIHBIC, MPOBEPEHHbIC >XM3HEHHBIM OIBITOM 3HAHHUS,
KOTOpBIE HEe TPEOYIOT J0Ka3aresbcTBa. Kitaccu4eckuM IpruMepoM akCHOMBI
BhICTymaeT BbiaBuHYTast Ueszape Bekkapus dopmyma: «nullum crimen, sine
lege» (mer mpecrtymieHus 6e3 ykasaHusl Ha TO B 3akoHe). ClieZIoBaTeNbHO,
MIPaBONPUMEHUTEIb B JIAHHOM Cllydae JOJDKEH PYKOBOJICTBOBATHCS HE
JyXOM 3aKOHa, a CTPOro ero OyKBOH.

Mpesymnuus (0T JaT. «presumptio») B mpaBe MOHUMAETCs Kak
oTpeienéHHOE TIPEIIOIOKEHNE O HAINYNH W OTCYTCTBHH OIIPEAETIeHHBIX
00CTOSITENBCTB, OCHOBAHHOE HA CBS3W MEXIY IMpeIoyiaraeMbIMu (pakramu
U HWUIMYHBIMH ¥ TOATBEPXKIEHHOE TIPEIIICCTBYIONIMM  OIIBITOM.
be3yKopH3HEHHBIM NPHMEPOM, B 3TOM CHTYyaIlMH BBICTYNACT MPE3yMIIINS
HEBHHOBHOCTH, COIJIACHO KOTOPOM KaXKIblil TpaKIaHWH CUMTAETCS HE
BUHOBHBIM, MIOKa HE OYyZIET B YCTaHOBICHHOM 3aKOHOM IOPSIKE JOKa3aHO
oOpaTHOe, TpuueM OpeMs MOKa3bIBaHMS JIKUT HAa TEX, KTO BBIIBUTAcT
oOBUHEHHE. YKa3aHHOE TIOJOXKEHHE, 3aKPEINIEHHOE B MEXIyHapOIHBIX
MaKkTax O MpaBax YeJoBeKa, moiayuymio orpaxenue B Koncrurymuu PO, a
nMeHHO B 4 1. cT. 49. Jlro6as mpe3yMImus NpuHAMAeTCsl 3a UCTHUHY, OHa
JeHCTBYeT 10 TeX Iop, 0Ka He A0Ka3aHO oOpaTHoOe.

Qukiwms npoucxomut ot jaat. «fiction, uTo 0bo3HaUaeT BBIAYMKY,
BbIMBICENI. B Teopum mpaBa mox (UKIMEH MOHMMAaeTcsi OCOObIH IpueM,
KOTOPBIH 3aKITIOYaeTCs B TOM, YTO JACHCTBUTEIBHOCTH ITOJBOJHUTCS IIOJ
HEeKyl0 (QOpMyiy, €l HE COOTBETCTBYIOUIYIO HJIHM JaXXe BOOOIIE HHUYEro
oOmero ¢ Hell He MMEIOIIYI0, YTOOBI 3aTeM W3 3TOW (HOPMYIIBI chenath
OTIpeIeNICHHBIC BBIBOABI. B KauecTBe TMNMYHOTO mpuMepa (GUKIMK MOKHO
MIPUBECTH TOJIOKEHUE O TPHU3HAHWU JHIA OE3BECTHO OTCYTCTBYIOLIHM,
KOTOpO€ TJAacHT, 4YTO TPaKAAaHMH MOXET OBITh TIO 3asBICHUIO
3aMHTEPECOBAHHBIX JIUI] MPU3HAH CyJIOM O€3BECTHO OTCYTCTBYIOIUM, €CIIU
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B TEYEHHE OJHOTO IOfla B MECTE €ro KHUTEIbCTBA HET CBEICHUH O MECTE ero
npeOBIBaHUS.

Takum 00pazoM, aKCHOMBI, MPE3yMIIIUH U (UKIHUK CIyKaT Jyis
TOrO0, YTOOBI ClIeNaTh paBo 0oJiee palOHAIBHBIM.

O. H. BOPOIIIMJIOBA
MBaHoBCKUi rocyAapCTBEHHBIH YHUBEPCUTET

ITPABO U JIMTEPATYPA

CBs13p IpaBa U JIUTEPATYpPhI HA JaHHBI MOMEHT SIBJIETCS CHOPHOMH,
YTO TOJYEPKHUBAeTCs B paboTax 3apyOekKHBIX HCCIenoBaTeNel, OIHAKO,
CYIIECTBYIOT JOKTPUHAJIbHBIE DPa3pabOTKH, KOTOpBIE IPEINONAraloT HX
B3aUMOJEHCTBHE.

[TepBpiMEH B HCCIEIOBAaHWU JAHHON MEXIUCIUIUIMHAPHON o0jacTu
CUMTAIOTCSI aMepuKkaHckue ydensle John Wigmore u Benjamin Cardozo.
Bonbmiolt HayuHblii Bkiajg BHec Takke Puuapn Ilosuep. Um  Obuin
paspaboraHbl yueOHBIE KypChl «IIpaBO B JIUTEPAType» M <«JIMTepaTypa B
TpaBe».

OCHOBHOW BONpPOC B3aUMOCBS3U SIBJISETCS B3aUMOBIIUSHHE AAHHBIX
HayK.

[IpaBo B nuTepaType MpencTaBiIsgeT cOOOH B3I Ha TO, KaKUM
0o0pa3oM TMpaBOBBIE CHTYallMd IIPEACTAaBISIIOTCS B JINTEPATYPHBIX
Mpou3BeICHUsAX. beccropHO, Ha HACTOSIMMI MOMEHT, CYHIECTBYET DI
aBTOPOB, KOTOpble B CBOM IIPOM3BEICHHAX PACKPBUIM IIPABOBYIO
mpobnemaruky, Hampumep, «[Ipomece» @. Kadxu, «IlocropoHHUIND
A.Kamro, «lIpecrymnmenne u Hakazanume» @. M. locToeBckoro.
AKTyalpHBIM TaKXe SIBJIISICTCS BOMPOC 00 HCIOJIb30BAHUM JUTEPATypPHBIX
METOJIOB B TOJIKOBAaHMHM M MHTEPIPETALNU IOPUIUYECKUX HOPM.

P. Ilo3Hep mojaraeT, 9YTO CyIIECTBYET OIpeesieHHas MpaKTUdecKas
M0JIb3a BO B3aMMOJIEHCTBUHU IIpaBa M JMTEPATypHl, MPUBOAS TPU Te3UCa B
000OCHOBaHHME CBOEH TOYKM 3pEHMSA: BO-TIEPBBIX, JHMTEpaTypa CIYKUT
«(OHOBBIM 3HaHMEM» JUI1 IOPUCTOB, BO-BTOPBIX «YYUT NPABHIBHO
TPAaKTOBaTb W THCATh IPABOBBIE TEKCTH», B-TPETBUX, HCIIOJIb30BaHUE
JIUTEPATYPHBIX IMPHUEMOB CIIOCOOCTBYET YIYUIICHUIO CTIJIMCTUKH CaMHUX
MIPABOBBIX HOPM.

B nmannoit crartee Oymer paccmoTpeHo 3cce Annbepa Kamro
«Pa3MBIIIIEHNST O TUIBOTHHEY, B KOTOPOM JETAaIbHO PACCMOTPEHA UCTOPHUS
TAKOTO BHUJAA YTOJOBHOTO HAKa3aHWs, KaKk CMEpTHasg Ka3Hb dYepes
THIILOTHHY.



A. A. EPMAKOB
MBaHOBCKMII rOCYAAPCTBEHHBIM YHUBEPCUTET

SJIEKTPOHHOE I'OCYJJAPCTBO: COIMAJIBHBIE
YCJIOBHUS U ITPABOBBIE IIEPCITEKTUBBI

IIpexnae, yeM roBOpPUTH 00 3JIEKTPOHHOM TOCYJIAPCTBE, HAJICHKHUT
OTMETHTB €r0 HEOOXOAUMOCTh, YCIOBUS, IIPU KOTOPEIX OHO OYAET HYXKHO U
CIpaBeJIUBO IO CBOCH mpupone BoobOme. /[l ero peanwms3anuu
HE00X0aMMO, 4TOOBI BCE TpaKJaHEe WUMEITU JOCTyn B WHTEpHET, B TOM
Yucle W OSCIUIATHRIA B CHECIHANBHBIX YUPEXKICHHUIX, HAIPUMED, B 3JaHUN
mouThl. [lodta ceromHs TepseT CBOIO aKTyalbHOCTD IO PacChUIKE MUCEM, HO
9TO HE 3HAYUT, YTO ATy CIYXOYy HaJo yHHYTOkaTh. E€ BIOIHE BO3MOXKHO
clenaTb KOMIIOHGHTOM OJIIEKTPOHHOTO TOCYIapCTBa, «OKHOM» B HETO.
Hyxno oOecmednts KOHTPONb TOCYZAPCTBEHHOW CETH B IDIaHE
HEJIOMYIICHUST Kpaxa OJJIEKTPOHHBIX PECypCOB OT pykK xakepoB. Ho
roCyIapCTBO IOJDKHO IepeaaTh 3Ty (QYHKIUIO MHCTHTYTaM IPa)KIaHCKOTO
obmecTtBa. MumeanbHbIM OyIeT OTOOpaKeHHE TOJOCOBAaHUS B pPeaTbHOM
BpEMCHH (OHJIAMH).

IIpaBoBasi «Ha4YMHKa» 3JCKTPOHHOTO TOCYJApCTBA JIOJDKHA OBITH
CIIEIYIOIICH:

1) Hanmmuue KadeCTBEHHBIX PECYpCOB TPABUTEIBCTBA M IPYTUX
TOCCTPYKTYP B TJI00QITEHOU CETH;

2) HamWYMe YHUBEPCAJIbHON KapThl C MEPCOHANBHBIMU JTAHHBIMU
rpaxnaH (3TH ABa MapaMeTpa YK€ peaan30BaHbl);

3) Bca mHpOpPMANUA O 3aKOHAX M WX WCIIONHEHWH OJDKHA OBITH
pexuMe mpsMoro Aoctyna B MHTepHeTe (peanm3amnus STOTO ITOJOKEHHS
erI¢ HeMOJIHOIICHHA);

4) Bce AeKIapanny J0XO0I0B M PaCX0I0B YHHOBHUKOB JOJDKHBI OBITH
B OHJIAMH-BHJIC;

5) HWurepHer MOXHO OymeT WCIOAB30BAaTh IS peallU3alliu
nemokpatun (B gyxe ctatbu B. B. IlytuHa «JleMokpaTus U KauecTBO
roCcymapcTBay»): 3aKOHOJAaTeJIbHAas WHUIMATHBA TIpaxknaH, VHTepHeT-
roJOCOBaHUE, pedepeHayMBl 4Yepe3  TJI00albHYI0  CeTh,  OIPOCHI,
KOMMCHTHPOBAaHHE HOPMATHBHBIX IPABOBBIX aKTOB, MPEAJIOKCHHUS
MTOTIPaBOK B HUX.

ITepexo IKOHOMHKH B  KHOCPIPOCTPAHCTBO motpedyer
MaKCUMaJIbHO TIyOOKOH MojepHmM3anuu e€ 3ammurthl. Komeeynas kaprta
CMOXET BHECTH CTaOMIBHOCTH B pacuérel. Ho e€ BoIIiomeHne HYXHO
OyZIeT 3aKpennuTh COOTBETCTBYIOIIMMH HOPMaMH.



E. B. EOPEMBIYEBA
M BaHOBCKMII rOCYAAPCTBEHHBIM YHUBEPCUTET

TMOHSATHUE U IPU3HAKHA ITPABOBBIX CAHKITAM

TepMUH «CaHKLIMU» TEPEBOJUTCSA C JATHHCKOTO KaK «CTpokaiimee
nocraHoBjeHue». CaHKINHU MOSIBIINCH €Ile B IOTOCYAapCTBEHHBIN MEpUOT
B IIEPBOOBITHOM O0OLIECTBE, TA€ SBISUIMCH JPEBHEHIINM COLMAIbHBIM
perynsatopoM. B ux ocHOBe nexano NpaBWIO BO3JasHUSA, T. €. 3a
«TIpaBUJIBHOE)» TMOBEACHUE 4YENIOBEKA HArpa)JalH, a 3a HeNpaBHIbHOE
(Tmoxoe) — HaKa3bIBaIH.

B coBerckuiil nepruoa aktuBHO u3ydan cankuuu O. . Jleiicr. Ilo ero
MHEHUIO, CaHKIMM — 3TO  HOPMAaTHBHOE  OIpEAEIeHHEe  Mep
TOCYAapCTBEHHOTO MIPUHYXICHUS, TIPUMEHSAEMbIX B ciryuae
MIPaBOHAPYIIEHUS] M COJEPXKAIIMX €r0 WTOTOBYIO NPaBOBYIO OmeHKy. C
STHM OTIPEAEICHUEM MOXKHO COTJIACUTHCS U Ha JAHHBIM MOMEHT, ITIOCKOJIBKY
OCHOBHasl 1elb CaHKLUN — MpeAylnpexJcHUEe IPABOHAPYLICHUM.
E. H. lyOununa Beigensier cienyromye (QyHKIUH TPUMEHEHHUS MTPaBOBBIX
CaHKIIUH: MIPaBOOXPAHUTEIbHYIO, MIPAaBO3AIIUTHYIO u
MIPaBOBOCIIUTATENBHYIO. ITpumenenue CaHKITMH obecrieunBaeTcs
TOCYJapCTBEHHBIM  IPUHYXKAEGHHEM, a MX peajusaluedl  CIyXXUT
IOpUaMYecKass OTBETCTBEHHOCTh. Copep’kaHWe CaHKIWH JIOJDKHO OBITh
MaKCHMAaJIFHO COTJIaCOBaHO C oOImeil 3ajaueil 1 KOHKPETHBIMHU cIioco0amu
OXpaHbl TPABONOPSAAKA, & TAKXKE OHO JAOJDKHO CIYXHUTb PEaJbHOMY
WCIIOJIHEHUIO IOPUANYECKNX OOS3aHHOCTEH — MpeceKaTh WX HApyIICHHS U
YCTPaHATh UX BPEIHBIC TOCIEACTBHSL.

Ha naHHBIE MOMEHT BpPEMEHH, TEPMHH «CAaHKIHMM» MHOTO3HAYEH,
9TO: MEphl, MPUMEHsAEMbIE K MPABOHAPYIIUTENIO; CTPYKTYPHBIA 3JIEMEHT
HOpPMBI TIpaBa; IIOCTAHOBJIEHHE MPOKYpopa; Mepbl BO3ACHCTBUS Ha
TOCYAapcTBO, HApyUIMBIIEE CBOM MEXKAYyHapOIHBIE  0053aTENbCTBA.
MHoroo0Opa3ue 3HaYeHW JTOrO0 TEpMHHA OOBSCHSAETCS  pa3HOU
HAIpaBIEHHOCTBIO T€X JEHCTBUIM, KOTOpBIE BBINOJIHAIOT CaHKIUH.
Hanpumep, pa3nuyaioT CaHKIWIO TPOKYypopa Ha OOBICK MM CAHKIIWIO
IIPaBOBOM HOPMBI.

MOXHO BBIICTUTH CJIEIYIOIIUE MPU3HAKM MPABOBBIX CaHKLUIL:
SIBIISTFOTCS Mepoi IOPUINYECKOM OTBETCTBEHHOCTH, Hocsei
MIPeAyNpeIUTENEHOE 3HAUCHHUE; YKAa3bIBAIOT Ha HEOIAronpusTHBIA XapakTep
MOCIIEACTBUIM; MPECIEAYIOT LEIH Kapbl, BOCCTAHOBIICHHS], IPETYTIPEKACHUS
U BOCIHTAaHUS; SBISIIOTCS KaTeropHed Haka3zaHWSA; WX INPUMECHEHHE
OCYIIECTBIIICTCS 0CO0O0H MPOIIeAYPOii.



Wrak, caHkuus, IO HauleMy MHEHUIO, 3TO — Me€pa HOpPHIUYECKOH
OTBETCTBEHHOCTH, obecrednBaeMas TOCYJapCTBEHHBIM MPUHYXACHHUEM U
HACTYTAIOIIAs 3a ONpeielIeHHOE MTPaBOHAPYIIICHHE.

B. E. XEPEJIOB
MBanoBCKMi rocyAapCTBEHHBIM YHUBEPCUTET

KJIACCU®UKAIIMS CAHKIUI B IPABE

ITpoGnemoii knaccnpuKanuy CaHKIMK B MpaBe 3aHUMAINCH TaKHe
yuensle, kak O. O. Jleiict, P. JI. Xagarypos u . A. Jlununckuii u ap. B
JAHHOW MyONMKAalMK TI0J CAaHKIWEeH MbI OyneM MOHMMaTh HOPMAaTHBHOE
OTIpEZIeTICHHE MEpP TOCYIapCTBEHHOTO IPUHY)KICHUS, MPUMEHSEMbIX B
CllydJae IIpaBOHAPYIIECHHS U COJEPIKaIfe €r0 UTOTOBYIO IIPABOBYIO OLIEHKY.

IIpaBoBBIe CaHKIIMM MOIPA3JAENAIOTCS Ha BUABI IO CIEXYIOIIUM
OCHOBAHHMSM: OTPACICBON NPUHAJICHKHOCTH; CTENEHH YHUBEPCAIBHOCTH;
CTEIEHH OINPEAENECHHOCTH; HOPAAKY pealM3aluy; CHoco0y, KakuM OHHU
CIIy’KaT OXpaHe MPaBONOPsAKa.

Ilo  otpacneBoif  NPUHAUIEKHOCTH  BBIACNAIOTCS  CAHKLUU
MaTepUaIbHOTO npaBa: KOHCTUTYLIMOHHOTO, YTOJIOBHOTO,
aJMUHUCTPATUBHOTO U JIp.

Ilo creneHM yHHBEpPCAIBHOCTH CAHKIMU MOJAPA3JENAIOTCS Ha
CJIEIyIOLIVE BUABL: OTPACIIEBbIE, MEXKOTPACIIEBEIE.

ITo cTemeHn oOINpPEAEIEHHOCTH CAHKIMM KIacCH(PUIMPOBAHBI Ha
CIIEAYIONINE  TPYNNbL:  aOCOJIOTHO  OMNpEAEICHHbIE, OTHOCHTEIHHO
OTIpEJICTICHHBIC U aJlbTePHATUBHBIE.

ITo mopsinky peanu3alil CaHKIWM B TIPaBe IOAPA3ACIAIOTCS Ha
CIIEAYIOUINE BHIBI: MPUMEHSIEMbIE MWCKIIOYUTEIIBHO HAa OCHOBaHHUHU
CyAEOHBIX pEIICHHH; CAHKLIWH, KOTOPbIE MOTYT OBbITh MPUMEHEHBI
BHECYJICOHBIMH OpraHaMH HJIM KOMIIETCHTHBIMH JIOJDKHOCTHBIMU JIMIIAMU;
CaHKIIMH, pealu3yeMble BHE IPaBONPUMEHUTEIHHOM eI TeIbHOCTH.

ITo cnocoOy, KakuM OHH CIyXaT OXpaHe MPaBOMOPSAKA, CAHKIHH
JeTSITCSL HA CIIEAYIONINE BHIBI: MIPaBOBOCCTAHOBHUTENBHBIE ¥ INTpPadHEIE,
KapaTeJbHBbIE.

TaxuM 00pa3oM, CAaHKIMX B MPaBE JEJISATCS 110 MHOTMM OCHOBaHHUSM,
YTO MO3BOJIIET ONTHUMANBHO IPUMEHATh UX HA MPAKTHKE.



A.E. 3EJIEHOB
M BaHOBCKMI rOCYAAPCTBEHHBI YHUBEPCUTET

AHAJIN3 YCTABA UBAHOBCKOM OBJIACTHU HA IIPEIMET
COOTBETCTBUsI IPABUJIAM 3AKOHOJATEJIBHOU
TEXHUKHN

Ilpexxne Bcero, OTMETHM, YTO TOJX 3aKOHOMAATEIbHOM TEXHUKOU
MOHNMAETCd COBOKYIHOCTb IIPaBWJ, METOIOB, CPEACTB M IPUEMOB
(MHCTPYMEHTOB),  HCIIOJIB3yEMBIX  CyObEKTaMH  3aKOHOJATEJILHOTO
mporecca, sl OpPraHW3allid ¥ OCYIIECTBICHHS 3aKOHOAATEIEHOU
JESITeTHbHOCTH.

IMopsnox odopmIileHNsT HOPMATHBHOTO TPABOBOTO aKTa ONpEIeIIsIeTCs
CHCTEMOH TpaBJI 3aKOHOIATEIbHON TexHWKH. B Hambormee obmem Buume
MpaBIjIa 3aKOHOJATENFHOW TEXHWKHM MOXKHO pas3lefiiTh Ha 3 TPYIMbBL a)
NpaBuJia, OTHOCSIIKECS K BHEIIHEMY O(OPMIICHHIO HOPMATHBHBIX aKTOB; 0)
MpaBUJIa, OTHOCSIIUECS K COJACPKAHUIO U CTPYKTYype HOPMAaTHUBHOTO aKTa;
B) MpaBmJIa ¥ MPHUEMBI U3JI0KEHUS HOPM TIpaBa (S3bIK HOPMAaTHUBHBIX aKTOB).

Hcxonsa M3 yKa3aHHBIX BBIIIE IPaBWI, OXapakTepuzyeMm YcCTaB
WBanoBckoii oomactu ot 29 saBaps 2009 Ne 20-D3.

YcraB VBaHOBCKO# 001acTy ipuHAT BanoBCcKo# obmactro# [lymoit 29
staBaps 2009 roma u o6o3nauen Ne 20-O3. [NocnemHre n3MeHEHHs B YcCTaB
ObuTH BHeceHBI 3akoHOM VBaHOBCKO# oOmactr ot 1 ampens 2011 roma Ne 23-
O3. Yka3aHue Ha 1aTy, MECTO M OpraH, NPUHABLINI JaHHBIN akT (CoOItoieH e
T.H. THTYJa HOPMAaTHBHOTO aKTa), 3aKpeIUieHne cQepbl ero aeicTBus,
OTHOIICHUI, Ha pPEeryJIupoBaHME KOTOPHIX aKT HareleH, W T.JI. — BCE 3TO
COOTBETCTBYET TMpaBHIaM, OTHOCSIIUMCS K BHEIIHEMY O(OPMIICHUIO
HOPMATHBHOTO aKTa.

I'pamoTHas, ormyeckas mociae0BaTeIbHOCTh TOIoKkeHnH akTa (YcTaB
COCTOMT W3 TpeaMOynbl (BCTYMHTENbHOM uacTH), 3 pasnmenoB, 9 rias, 74
cTareii), a Tak)Ke OJTHOTHITHOE, eIMHO00Pa3HOE PEIlIeHUEe 3aTPOHYTHIX B Y CTaBe
BOIIPOCOB COOTBETCTBYET BTOPOH IpyIIe MPaBUII 3aKOHOAATENbHOM TEXHUKU —
MIpaBHJIaM, OTHOCSIIIMMCS K COJIEPYKaHHUIO U CTPYKType HOPMATHBHOT'O aKTa.

JlocTynHbli, TpaMOTHBIM, MPOCTOM A1 NMOHMMaHUS SI3bIK YcCTaBa
VBaHOBCKOH o00JlacTH, OTCYTCTBHME B HEM HWHOCTPAHHBIX TEPMHHOB,
JIEKCUYECKH TOYHOE W  BCECTOPOHHE SICHOE W3JI0KECHHE  MBICIH
3aKOHOJATENS TIO3BOJIIIOT Y CTaBy COOTBETCTBOBAThH MpaBHIIAM M IPHEMaM
M3TIOXKEHUS (SI3BIKY) HOPMATHBHOTO aKTa.
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A. 1. KY3HEIIOB
MBaHOBCKMII rOCYAAPCTBEHHBIM YHUBEPCUTET

MH®OPMAIIMOHHOE OBIIECTBO KAK HOBBII DTATI
COIMAJILHOT O PA3BUTHSI: HACTOSIIIEE
W BYIYIIEE

Bpemsi, B KOTOPOM MBI )KHBEM, 03HAMEHOBAJIOCh MH(POPMAIIMOHHON
PEBOJIIOLMEN, TION0XKUBIIEH HAa4aa0 HOBOMY 3Tally COLMAIBHOTO Pa3BUTHA
— (¢opmupoBaHUI0 MH(OPMAIIMOHHOTO OOIIECTBA M, KaK €ro 3JIEMEHTa,
JIEKTPOHHOTO TOCYIapCcTBa. | TaBHOM IIEHHOCTHIO U OCHOBHBIM PECYPCOM B
TaKOM OOIIECTBE CTAaHOBHUTCS HH(OpManus, a OCHOBHBIM HaIlpaBIeHHEM
JeITeILHOCTH — HH(OPMAaTH3ALHSL.

Wndpopmarnzamusi —  3TO  OpraHM3alMOHHBIA  COIMAJIBHO-
9KOHOMHYECKHH M HAYYHO-TEXHWUIECKUI MPOIECC CO3MaHMsI ONTHMAIIBHBIX
YCIOBUI /Il YJOBJIETBOpEHHs HMH(GOPMAIMOHHBIX MOTpeOHOCTed U
peanu3alMy NpaB TpaxkIaH, OPTaHOB T'OCYAAPCTBEHHOW BIJIACTH, OPraHOB
MECTHOTO CaMOYIpPABJICHHUS, OpPTraHU3allMii, OOIIECTBEHHBIX O0BCIUHCHUI
Ha OCHOBE (pOPMHUPOBAHMS M MCIOJIB30BaHUS HHPOPMAIIMOHHBIX PECYPCOB.
Wudopmarnzanys — HE CTOIBKO TEXHOJIOTHYECKUH, CKOJIBKO COIIMANIBHBIN 1
Jaxke KyJbTYpPOJIOTMYECKMH IIPOIECC, CBS3aHHBIM CO 3HAYUTENbHBIMU
HN3MEHEHHUSMH B 00pase >KU3HN HACENCHNSI.

AKTHBHO pa3BHBaloImuecs HHGOPMAIIMOHHO-KOMMYHHKAIMOHHbIE
TEXHOJIOTUM MEHSIOT TPAJAWIMOHHBIE (DOPMBI NESITENFHOCTH MEXaHH3Ma
TOCyAapcTBa, MEPEeBOAsS MX Ha 3JIEKTPOHHBIE «peibchl». M B Oymymiem,
BEChbMa BEPOSATHO, IPOMaxyT OyMa)kHbIE NOKYMEHTHI (BMECTO IacIlopTa,
HanpuMep, OyAeT eauHasi 3JICKTPOHHAs KapTa); FOCYAapCTBEHHBIC YCIyTH
OyZyT TpOM3BOIUTHCS OHJIAWH; OIOPOKpaTHUs B €€ CErOAHSIIHEM BHJE
MIPAaKTHUECKH HCYE3HET; (DYHKIMOHAN TOCYAApCTBA COKPATUTCA OO PONU
«KOHTpOJIEPaA» CyAbU U 3aKOHOJATEIIS.

Ho nr0060i#1 mporpecc, kak Obl MO3UTHBHBIM OH HH OBLJ, TAUT B ceOc H
orpejiesieHHble onacHocTH. MHpopmaTu3zamus Bcex cdep oOIIecTBEHHOM
KU3HK (B T.4. W TIONUTHYECKOM, M TPABOBOH) MOXET TIPUBECTH K
nosiBJIeHUI0 BeeoObemiTioneil BUPTYalIbHOIM PeabHOCTH M «3JIEKTPOHHOTO
paOcTBay, rlie HEHHOCTh KAXI0ro MHANBUAA Oy/eT U3MEpAThCS B «OaiTax»
1 KOHTPOJIMPOBATHCSI CHCTEMHBIMH «aIMUHHCTPATOPAMMI.
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K. M. MOPO30OBA
MBaHOBCKMII rOCYAAPCTBEHHBIM YHUBEPCUTET

COLUAJIBHAS ITOJIMTUKA B OTHOINEHNU UHBAJINJOB:
POCCHS 1 LIBEIWUA

Hcropust CBHIETENBCTBYET TPAHC(HOPMAIMIO COLMAIBHON (YHKIMN
rocyJapcTBa BCIEJICTBHE IIepexoja OT KOMaHJHO-aJIMUHHCTPATUBHON
CHCTEMBI K COLMAIbHO — PBIHOYHOMY XO3siicTBY. M3BECTHBI aMepUKaHO-
opuranckas (CHIA, Kanama, BenukoOpuranusi), KOHTHHEHTaJIbHAS
(Fepmanms, ABcrpus, [sefimapus, @panmus, Poccust) 1 ckananHaBCKas
(Isetmss, [anmmsa, Hopserus, OUHIIHANA) MOIEIH COIMATHHOTO
rocyJapcTBa. YHHBEPCAIbHON MOJENM HE CYWECTBYET M BpPSI U OHA
BO3MOJKHa, HO TEOPETUYECKUE AaCHEKTBI M  MPAKTUYECKHHA  OIBIT
(YHKIIMOHMPOBAHUS ATUX MOJEIEH HMMEIOT 3Ha4YeHHE Ul pa3pabOTKH
KOHLICTILINY JIeHCTBUSI COLMANIBHOIM (YHKIIMHU TOCYIapCTBa B HAILlEH CTpaHe.
Haubonpmmii  uHTepec mis  Poccuiickoit  ®Penepanuu  mpeacrabisier
mBesncKas (CKaHOWHABCKas) MOJAEIh W COBPEMEHHBIC TIIOMBITKH e
pedopmupoBanus. B crpemnennu k paseHctBy IlIBenmst dakruuecku
MIOCTPOMIIA TOCYAaPCTBO BCEOOIIETO OJIarocOCTOSHHS, KOTOPOE OTBEYAET 3a
OKa3aHHe KayeCTBEHHBIX YCIIYT BCEM IpakIaHaM B PSJE BaXKHBIX oOnacteit
o0OpazoBaHus, 37paBOOXpAaHEHHUs, 3a00T€ O AETAX M TOXMIBIX JIIOAAX, O
JIOASX C OrpaHMYEeHHBIMH Bo3MoxHOCTsMH. B IllBenmum co3maHo
MHOKECTBO IPOTrPaMM, CBSI3aHHBIX C MOMOILBIO HHBAIHUIAM: 3TO OTHOCHUTCS
KaK K MaTepUalbHOM IMOMOIIY, TaK U B OKa3aHUM PA3IMUYHBIX YCIYT, 4Ero
HET B Halllell CTpaHe Ha JaHHOM JTane. MHBanuasl — OJUH U3 HauMEHee
3aIUINEHHBIX CIOEB HACENIEHHs, KOTOpOE HYXKIAeTCS B IOIAEPIKKE
rocynapctBa. VICTOYHMKOM D3TOH TOAJEPKKH CIYXKHT, IPEXKIE BCETO,
Hanoroobyioxkenne. B Poccun OHO 1OCTaTOYHO HM3KOE B CPAaBHEHUH CO
[IBermeif. 3akoHBI, NMPUHUMAaeMble B pPaMKax 3TOM IIONWTHKH, HMEIOT
pasHyio cTeneHb peanusyeMoctu: B llIBermu oHa ropasgo BbIIIE, YEM B
Poccun. WM, Hakomen, B IlBenuum  CylEeCTBYIOT  pa3iu4HbIE
TOCYJapCTBEHHbIE YUPEKICHUS, 3aHUMAIOLINECS OKa3aHHEM ITOMOIIU
WHBaJMIaM: OT CTPAaXOBOH Kacchl J0 OWMONHMOTEK C ayIUOKHHUTaMd U
kHuramu bpaiis. WccnenoBaHue NaHHOH MOJUTHKH HEOOXOIMMO ISt
3aMMCTBOBAHUS €€ HEKOTOPBIX MOJIOKEHUI, KOTOpPBIE MO3BOJAT YIy4LIUTh
KauecTBO MOAJECPKKH, OKa3blBAEMOW JIIOIAM C  OTPAHUYEHHBIMU
BO3MOKHOCTSIMH.

12



HU. H. PLIHEHKOB
M BaHOBCKMI rOCYAAPCTBEHHBIM YHUBEPCUTET

INOHUMAHHME PE3YJIbTATA TOJIKOBAHUS 3AKOHA
B ITIPABOBOM IIO3UTUBU3ME U PEAJIN3ME

CymiecTByeT BEpOSITHOCTh, UYTO CyAbsl B IMpoOlleCCE€ CBOEH
JCSITETPHOCTH CTOJKHETCS C TPYTHOCTHIO TOJKOBAaHUS HOPMEI IIpaBa.
[pruuHoli TOMYy MOXET OBITH Kak MNPsAMO  MPEITyCMOTPCHHAS
3aKOHOJIATEIICM HEONPENICICHHOCTh CTAaTyTa, TaK M «HESICHOCTh CIOBA WU
¢paze» (I. Kemp3en) B Hem. HeoOxoammo chenaTh BEIOOp, KacarOIIHIACS
JTAHHOU HOPMBI:

1) BBIOOp TOTO WM MHOTO BapuaHTa e€ HHTCPIPETAIIHH;

2) BBHIOOP «MOXET COTJIACOBHIBATBECA C BOJIEH 3aKOHOIATENS,
BEBIBIEHHON KakuM-Ti00 obpazom» (I'. Kenpzen);

3) cynpst OT/AaeT NpeanouTeHNe OQHONH U3 HOPM.

HpI/IHHI/IHI/IaIH)HBIM BOIIPOCOM B ITPOLECCE MHTCPHIPETAIUN ABIACTCA
NOHMMaHHWE pe3yibTaTa TonkoBaHHSI. B cBs3u ¢ atum, I'. KenszeHom
MPEeIararTCs IBE KOHIENTYaTbHO Pa3HBIC TOUKH 3pCHUS Ha 00HEM HOPMBI
mpaBa:

-  I[HUPOKWA TOAXOJ, TMpPH KOTOPOM  JOMYyCTUMBIM  OyneT
CYIIECTBOBAaHHE HECKOIBKHUX PEHICHUI MO OJHOMY M TOMY K€ JIeIy, YTO
OOBIICHIETCS pAMOYHOCTBIO 3aKOHA, TO €CTh JF000H BBIBOJ CY/IbH, KOTOPHIH
BITMCBIBACTCS B 3aJJAHHBIC PAMKH, SIBJISIETCS IPABOMEPHBIM;

- Y3KHi MOAXO0/, MPOUCTEKAIOIIUN u3 TpaAULIMOHHON
FOPUCTIPYJCHINH, KATETOPUIHO OTPUIAIOIINN MHOXECTBEHHOCTD PEIICHUIN
Y TPU3HAOMINN CIMHCTBEHHO BEPHOE, WCTHHHOE PEIICHHE IO KaXIOMY
KOHKPETHOMY JIeITy.

Kenp3en B cBoet MoHOTpadmu «O TEOPUH TOIKOBAHUM) TOKA3bIBACT
HECOCTOATENBHOCTh BTOPOTO, YTO CBS3aHO C OTCYTCTBHEM METOIWKH,
KOTOpasi mpuBeia Obl K CIMHCTBCHHO BEPHOMY PEIICHHIO, TaK KaK HET
KPHUTEPUEB BHIOODA.

Takyro e MO3WIHMI0 3aHMMAaeT M INKOJa IPABOBOTO peaiu3Ma
(K. JIneBenmuH, Jbx. @pank).  OmHAKO  PEATUCTBI  CBSI3BIBAIOT
BO3HHKHOBCHHE BhIOOpa B TMpeneinax IpPaBOBOM HOPMBI HE C
HECTaOMIIFHOCTBIO ATOW HOPMBI, KOTOPYIO CIIPOBOIMPOBAN 3aKOHOJATEINH
WK JTUHTBUCTHYeCKON HeTowHOCThIO (I'. Kenb3eH), a ¢ MCHXoNIornIecKuM
(hakTOpOM, BIUSIONIMM Ha JESITCIBHOCTD CY/IbH.

Mb1 pa3zznensieM TEOpHI0 «PaMOYHOCTW» HOPMBI IpaBa. MOKHO
YTBEpKIaTh, YTO TEPBBIA TMOMXOA — HICANbHAs MOJIENb, TaK K€ Kak
naeanbHa IeNb ITOMCKA EOMHCTBEHHO IPABHIBHOTO NPUMEHEHHS] HOPMBI
mpaBa.
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Cekuus
«HCTOPHA I'OCY/JAPCTBA U ITPABA»

A. H. AMUPXAHJSIH, T. I'. BAPAILIKOBA
MBanoBckuil rocyaapCcTBEHHBIH YHUBEPCUTET

UCTOPUYECKOE PA3ZBUTUE ITPABOBOM CUCTEMBbI
APMEHUHA

IIpaBoBass cucTremMa ApMEHHH 3a KCTOPHIO CBOETO pa3BUTHSA
TIpeTepIiesa MHOKECTBO U3MEHEHHH.

[lepBoHAYaNbHO CYIIECTBEHHOE BIMSHHE HAa HEE OKa3bIBAIM HOPMBI
KaHOHHYECKOTO M BU3AHTHUIICKOTO IIPaBa, YTO OBIIO CBSI3aHO C IMPUHATHEM
XPUCTHAHCTBA B KadecTBe rocymapcrBeHHor penurun (301r.). B ycmoBmsx
WHO3EMHOM OKKYINalluW, HenpepblBHO uBliekca ¢ VII B., Hapagy c
HOpPMaMH apMsIHCKOTO OOBIYHOTO TIpaBa JAEHCTBOBAJ NIAPHUAT, IPUHECSHHBIN
3axBarunkamu. C BiroueHneM BocTouHoit Apmenun B coctaB Poccuiickoit
nmrepun (1828 r.) Ha HEE TNOCTENEHHO Hayajlo paclpOCTPAHATHCS
poccuiickoe 3akoHoaTensCcTBO. [locne yctanoBneHus: CoBeTCKOM BIacTu B
1920 romy ApMmeHHs peLUUNMpOBaja HOBOE COLHATHCTUYECKOE IPaBo
PCOCP.

Kopennyro tpanchopmariro nmpaBosasi cucreMa ApMEHNH MEPexna
B Havane 1990-x rogo. OOmue HanpasieHus: pedopM ObIIIM TaKUMH XKe,
Kak M Ha BCEM IOCTCOIMAINCTHYECKOM IPOCTPAHCTBE, XOTS MOXKHO
MIPOCIIETUTH BOSHUKHOBEHNE HEKOTOPHIX HHANBUIYAIbHBIX YEPT.

B mactosmee Bpems IpaBoBasi CHCTEMa APMEHHH NPUHAIIICKUT K
POMaHO-TEPMAHCKOH CEMbE C IEMEHTAMHU IIPEKHETO COLMAINCTUIECKOTO
IpaBa, MPOCIEKUBACTCS BIMSIHNE (PaHIy3CKOH HOKTPHHEL Eciyu roBoputs
0 TEHACHIMSAX Pa3BUTHU TPABOBOI CHCTEMbl ApPMEHHH, TO €€ MOXKHO
OTHCCTU K MPABOBBIM CUCTEMaM, OJJHO3HAYHO H36paB1HI/IX IIyTb Ha TECHOC
commkenue ¢ 3anagHoit EBponoii. MHTerpaims ApMeHHH B eBpoIieiickue
CTPYKTYpPBl C CaMOro Hadvaja OOpPETCHHs €I HE3aBHCUMOCTH ObUla U
OCTaeTcs NPUOPUTETHON 3a1auell BHEIIHEH NMOJUTUKH CTPaHbl. DTO YETKO
oTpaxaercs Kak B coTpyanuyectBe c¢ EBpomneiickum Cotozom, CoBeTom
Esponsr, HATO u apyrumu eBpONEHCKMMH OpraHU3alMsIMH, Tak U B
JIBYCTOPOHHHX OTHOLIEHUSIX APMEHHH CO CTpaHaMH 3TOro perwoHa. J[ms
Apmenun otHoureHust ¢ EBpocoro3oM UMEIOT KIfoueBoe 3HaueHue. B atom
HalpaBlICHUN 3a/adeil CTpaHbl SBIAETCA MaKCHMAaJIbHOE NPHONMDKEHHE
3aKOHONATETCTBa PecmyOnmKn ApMeHHS K MMEIOUINMCS EBPOICHCKAM
HOpMaM U cTaHzaaptaMm. OCHOBHBIMHU cdepaMu COTPYTHHUIECTBA SIBISIOTCS
TaMOXXCHHOE W HaJIOTOBOE 3aKOHOJATENBCTBO, NPABOBOE PETYIHPOBAHUE
JESTETPHOCTH KOMMaHWH, OaHKOBCKOE 3aKOHOAATENBCTBO, TPYIOBOE
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3aKOHOZATEIbCTBO, 3APAaBOOXPAHEHHE, 3alllUTa OKpYXKarolleil cpensl,
TpaHcropT u T.4. EC, B CBOIO ouepelb, OKa3bIBAET BCEMEPHYIO IOMOIIb
ApMSHCKOI CTOpOHE MO BCEM 3THM BOIPOCAM, B TOM YHCIIE ITyTeM oOMeHa
9KCMEPTOB, OPraHN3allMi CEMHHAPOB U T.JI.

B. C. BEJIOBA
MBaHOBCKMI rOCYAapCTBEHHBIN YHUBEPCUTET

JAEATEJBHOCTD BUK-OI'ITY B UBAHOBCKOM PEI'MOHE
B 1920-1930-¢ rr.

Ilocne BBenenusa B ctpane HOIla mepen 4eKHCTCKUMH OpraHaMu
ObUTM  TIOCTaBJICHBI  3aJadyd 10  BBIBICHHIO U IPECEUCHUIO
Ppa3BeIbIBATEIbHO—TIOAPBIBHON AEATEIHLHOCTH, TNKBUAALMH TOIUTHIECKOTO
1 YTOJIOBHOTO OaHAMTH3MA U Ap. [ MX BBINONHEHHS OBbIJa OCYIIECTBICHA
peopraHu3aiys YeKUCTCKOTO anmapara, B COOTBETCTBUU C KOTOPO OpraHBbI
BUK nukBuanpoBanuck, 1 UM Ha cMeHy oOpaszoBbiBasiock OI'TIY. OnHako
TOCYAapcTBO HE MOTJIO 00ecrednTh KaueCTBEHHOW peopraHu3aluy H3-3a
HEXBaTKM (DMHAHCHPOBaHMS, MO3TOMY TryOepHCkMM opranam OI'TIY
MIPUXOIUIIOCH TIPOBOJUTH YHUCTKM armapara, M YpOBEHb KadecTBa HX
paboTel  OBUT ~ CyIIECTBEHHO  CHWKeH. Hawam  cBoio  palory
pEOpraHU30BaHHBI OpraH C MAacCOBBIX apecToB CpeOu  4JICHOB
OIMO3WIMOHHBIX ~ MAapTHH, CBSIICHHOCHYXHTEICH W  HOJIUTHYECKU
HeONaroHaJe)KHBIX AIIEMEHTOB. [lo Mepe yKpeIUIeHHH IWYHON BIacTh
Crammaa oprasel  OITIY cranm  wcmonp3oBaThCs KAk ammapar
MOJIMTHYECKOTO PO3BICKA JUIA PACIPaBbl C MOJUTHYECKIMHU ONIOHCHTaMH.
Kak mpaBmio 3t oOBuHEHHs OBUTH HaAyMaHHBIMH M HEOOOCHOBAaHHBIMH,
BCJICACTBHUE YE€ro CTPaJaii HEBUHHBIC JIFO/IU.

CBAIIEHHOCITYXKUTEIM — CYHWTAINCh ONACHBIMH INPOTHBHUKAMHU
COBETCKOM BJIaCTH, IIO3TOMY OHH TIIOCTOAHHO HaXOAWIWCh B IECHTPC
BHUMaHHs 4ekucToB. Opranel OI'TIY ObulM BOpaBe MPOBOIWTH MacCOBBIC
perpeccud, TpakTH4YecKH ©Oe3 cyma u  cieacTBus. [IpoBoxwiuch
MEpOIpUATHS 10 M3BATHIO LEPKOBHBIX IIEHHOCTEH, HaboJjbpliee
conporusnenue opransl OI'TIY Berpermwnu B Illye, roe MecTHbIE XKuUTENU
BCTaM Ha 3allUTy IEPKBH, CIECICTBUEM O3TOTO CTajl0 Y)KECTOUCHHE
MOJWTHUKK B OTHOIICHWM LEPKBH M MaccoBbIii Teppop. B 0Oopnbe ¢
KPECTBhSIHCKUM JIBIDKCHHEM TJIABHOHM 3a/iaueil ObUIO YHHUTOXKeHHE OaHIIbI
CrymoBa-lOmko, xak 0co0o0 omacHyro TPYMIHpPOBKY. IIpm 3TOM OpraHsl
OI'TIY ucrnons30Bady MIMHOHAX, METOIBI JaBJICHHS, U B UTOTe OaHIa OblIa
pasrpomiieHa. B 00pr0e ¢ SKOHOMUYECKUMHU NPABOHAPYIICHUAMH YEKHUCTHI
OTOLIUIM OT MEp PEHNPECCUBHOIO XapaKTepa U INPOBOJWIM ONEPATUBHYIO
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paboty. IlomoxXuTeIpHEIM MOMEHTOM ObUIa MX OOppOa C TOMKHOCTHBIMU
npectymieansMid.  Opraasl  OI'TIY  koHTponmpoBamm Bce  cepsl
JACATCIbHOCTH Pa3JIMUYHbIX npeunpm{THi&, OTCJIC)KUBAJIM HACTPOCHUA CPEaU
paboumx U IpYrux CJIOEB HACEJCHUS I'yOSpHHUH.

H. 1. BEJIOBA
MBaHOBCKUI rOCyAapCTBEHHBIM YHUBEPCUTET

NBAHOBCKHMI KPA B I'OJbl CMYThI HAYAJIA XVII BEKA:
HOBBIE IMOAXO0/IbI K U3YYEHUIO

CMyTHOE BpeMsl CTall0 HE TOJNBKO BPEMEHEM KPYHIEHHS «CTapbIX
MOPSIIKOB», BO BceX c(epax OOIMIECTBEHHON M TOJMTHIECKOW >KH3HU
CTpaHbl, HO M BpPEMEHEM Hadajga HOBOIO J3Talma B PYCCKOW HCTOPHH.
[IpoTuBOpeunsi, BO3HHUKIIHE B pe3yJbTaTe IPECEUCHHUS AWHACTUU
PropukoBuueii, crany OCHOBOM IJIi MHOTHX O€ICTBHI, HO OT HHUX Xe
Hayajach HOBasg MpaBdllas JUHACTHS, CHCTABIIME HAIly CTpaHy
MOTYILIECTBEHHON Jep>KaBoil.

Ceityac, kak W B IpONUIOM, HHTepec k TemMe CMyThl He yracaer.
Takue copetrckue uccnenoparenu kak 0. B. T'otee, A. JI. CtaHucIaBCKUiA,
A. M. Caxapos, 0. C. Bacunses u JI. H. I'ymuneB nucanu ¥ TOBOPUIU O
CMyTHOM BpEMEHH J0CTaTOYHO MHOro. Oco0o BBIIENSAIOTCS PadOTHI
P.T'. CkpbIHHHKOBA, KOTOPBIH pacCMaTpUBAI 3Ty SMOXY B KaUu€CTBE MEePBOU
PYCCKOM rpa>kIaHCKOW BOMHBI.

B coBpemennoit Poccum wm3yduenmem CMyTHOTO  BpEeMEHH
3aHuMaroTcsi Takue ydenole kak B. H. Kusmskxos, [I. M. Bonoauxus,
B. 1. ViupsHOBckuil. B MX uucie M HBaHOBCKHE MCTOPUKH-KPAEBEIbI
A. M. Cemenenko u A. 0. Kabanos, usn paboOTBl HE TOJIBKO OKUBHIN
nHTepec K dmoxe CMyTbl, HO M TOKa3adM KaKyl pojb, paHEEe He
3aMEUEHHYI0 UCTOpPHKaMH, Chirpai VIBaHOBCKHMH Kpail B COOBITHSIX TOTO
BpeMeHHU. VIBaHOBCKasi 3eMJsl, MPHHAJUIEKABIIAS B TOABl CMYThl MHOTUM
ye3maM, cTajia MPaKTHYSCKH I[CHTPOM BCEX OCHOBHBIX COOBITHH «JITHXOU
snoxu». B nmTepaType TOro BpeMEHHM M BpEMEHM MOCIEIYIOIEro €cTh
MHOTO HEJOCTaTKOB, Jlake OIIMOOK, HO TeM HH MeHee OOJbIIoe ero
HCTOPUUYECKOE 3HAYEHUE HEOCHOpHMO, a poub VBaHOBCKOM 3emin B
COOBITHSX CMYTHOM 3TIOXH SIBIISICTCS €CIM HE TJIABEHCTBYIOIICH, TO OJIHOM
13 BEAYIIHX.
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A. B. BOJIANHA
M BaHOBCKMI rOCYAAPCTBEHHBIM YHUBEPCUTET

OCOBEHHOCTH UTAJIBSIHCKOI'O ®AIIN3MA

C HayaJoM HOBOTO CTOJIETHSI PE3KO BO3POCIO YHCIO (DAIIMCTCKUX
JBIDKeHUI (Heodamm3M, pycckuid ¢ammsm U T.J.), 4YTO OOYCIJIOBJICHO, B
NEPBYI0 OYepeAb, NPOTUBOPEUYMBOIl BHYTPUHALMOHATIBHON IOJUTHKON
MHOTHX €BPOINEHCKHX TOCyIapcTB. B CBs3M ¢ 3TUM HEOOXOJIUMO BHECTH
SICHOCTh B BOIIPOC O TOM, YTO JK€ IPEACTaBisuia COOOH IepBas Teopus B
JTAHHOM 00JaCTH — UTAIBTHCKAHN (arm3m.

Qamm3M Kak opHUIHMATRHO 3aKpelUieHHas NoiuTuka B Mrtammm
CBsi3aHA C MPHUXOJOM K Biactd B 1922 r. beanto Myccomuuu. Ilpuas x
BJIACTH, OH IIOMBITAJCS, NPEXIE BCEro, W3MEHUTHh CKJIAJ Xapakrepa
WTaNbAHIEB. I 3TOr0 OH Hadal MpoHaraHIupOBaTh JOOJIECTH APEBHHUX
PUMJIISIH M HacaxaaTth B UTannu «(pammcTcKuii CTUIIb TIOBENICHHUSI.

®dammzM MyccosluHH MpeAcTaBisieT CO00M KOHIEIIHMIO, B KOTOPOH
Ka)XIbIil YeJOBEeK paccMaTpUBAeTCsl KaK aKTHBHBIH y4yacTHHK OOIIEcCTBa,
YIEH OIpeJeNIeHHONH COLManbHON Tpynmbl. MycconuHH pa3paboTan Tak
Ha3bIBAEMYI0 KOPIOPATUBHYIO JOKTPUHY, YTBEP)KAABIIYIO, 4TO HauuUs
peamuzyer ce0s B (DAIIMCTCKOM TOCyIapcTBe, OOECIeUYHBAIOIEM
COTPYAHUYECTBO PA3IUYHBIX KIACCOB «IIPOU3BOAUTENECH» (KAMUTAIUCTOB U
pabo4nx) BO MMs OOINMX HAIMOHAIBHBIX HMHTEpecoB. OCHOBHOW IIENBIO
ycraHoBNeHHs  (ammcTckoi  OUKTaTypel B Mrammm  crama  uumes
BO3pOXIeHUs Opuiod PuMCKol wMmepuy, CHIBHOTO TOCYAapcTBa, B
KOTOPOM TOP)KECTBYET MPHUHIIAI €AWHCTBA HAITIH.

Takum 06pa3oM, HTANBIHCKUH (alTi3M MPEeaCTaBIsT COOOH KpaiiHe
NpaByl  JOKTPUHY, BO3BOAMBIIYIO TOCYZapCTBO B  abCONIOT U
YCTaHaBIIMBAIOUIMI BBICIIYIO LICHHOCTh UTAIbSIHCKOW Halluu. B pesynbrare
yCTaHOBJICHHs1  (AIIMCTCKONM JUKTaTypbhl TMPOU30LUIA pPEOpraHu3alus
TOCYAAapCTBEHHOTO YIpPaBleHUS W OOIIECTBEHHOW >KU3HEIESTEILHOCTH
MOCPENCTBOM co3faHust «damei». ThICSYHBIE MAacChl YCTPEMWJINCH B
cropony ¢amusma. OH cranm TNpUOEKHIIEM JUIsi BCEX IOJHUTHYECKUX
OCCIIPUIOTHBIX, MOTEPSBIINX [TOYBY ITO HOTAMHU, HE BUISAIINX 3aBTPAIIHETO
ITHS U Pa309apOBaHHBIX.
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A. A. KAPAIIETAH
M BaHOBCKMI rOCYAAPCTBEHHBIM YHUBEPCUTET

JUKTATYPA ®PAHKO

XX B. Xapakrepu3yercs YCHJICHHEM TEHJICHIUH K BO3SHUKHOBEHHIO
MHOTOYUCJICHHBIX aBTOPUTAPHBIX U TOTAJTIUTAPHBIX JUKTATYP q)aHJl/ICTCKOFO
tTonka. B Mcmanum QpaHKUCTCKUIT pexuM yTBEpIWICS B pe3yibTare
rpaxaaHckod BoWHbL. Bropas Vcmanckas Pecny0Onuka mpekparnna cBoe
CYIIECTBOBaHME, K BJIAacTH mpumen «kaynwibo» @,  Dpanxo.
JIMCKYyCCHOHHBIM B HayKe OCTAaeTCS BONPOC O MOJHTHYECKOM pEXHME,
CYIIECTBOBABIIEM BO BpEMEHa IpaBlIeHWS JOuKTaTtopa. PaccmarpuBas
BOIIPOC B JAWHAMHUKE, MOXHO BBIICIHUTH HECKOJIBKO JTAIllOB pPa3BUTHSA
cymectBoBaBmero pexmnma: 1) C 1939 mo 1945 HMcnanus mpezncraBisuia
c000i1 BOGHHO-TOTAINTAPHYIO AWKTATypy (amIMCTCKOTO TOJKA, IO THILY
lepmanun win Uramuun. 2) C 1945-1957 mnpeoGuagan aBTOpUTApH3M,
HJIE0JIOTHYECKHU HOAIUTHIBAEMbII MOCTyJIaTaMu bpaHku3Ma H
karommnusma. 3) Ilocae 1957 — xypc Ha HOBOE Y)KECTOUEHHE, CIHMSHUE
(paHKM3Ma C TeXHOKpaTuueckoi osmrapxueil. Pexum Ppanko obianan
psoM 0COOEHHOCTEH: OIopa Ha pa3yInuHble NOJIUTHYECKHUE CHITBI, CHIILHOE
BIMSHUE KaTOJMYECKOH IIEPKBH, OTCYTCTBHE MECTKOTO KOHTpPOJISI Hal
9KOHOMUKOH, (hopManbHOE COXpaHEHHE MOHAPXHH, MO3UIHS HEHTpaIuTeTa
B BOHHe. BaxHpM ObUI (akT CyHOIeCTBOBaHMS CHIIBHOH OINO3UIMA
pexxumy. Mcmanckast MoJienb IPOCYIECTBOBANIA JIOJIBIIE HHBIX, TIEPEXKUB H
TEPMAHCKMHA HAIMOHAI-COLMANN3M, M HTANbIHCKMHA (ammsm. 310
00YCIJIOBIIBATIOCH PSIIOM MPHYHH: POBEACHHUE TOJINTHKH TEPPOPa, JINIHBIE
kagectBa @DpaHKO, OTCYTCTBHE €IMHCTBA B pANAaX OIIIO3MIMH, €&
HEOPraHW30BaHHOCTb, MOJJIEPKKA KAaTOJMYECKOH LEPKOBBIO, KOTOpas
OyZyuyl HEOTBEMIIEMOW 4YacThl0 KyJIbTypbl VcmaHumu, OCyIIecTBIsUIa
UAEOJIOTHYIECKOE OOOCHOBAHME CYIIECTBOBAHMS AWKTATOPCKOTO PEXUMA
®paHKO, IPUBIECKATEIBHOCT HOBOM TOCYAAPCTBEHHOW  MJIEOJIOTUU
(¢paHKM3Ma,  COCTaBHOW  4YacThIO  KOTOpPOH  cTaja  KOHLEMIUS
KOPIIOPAaTHUBHOTO  CTPOS, 3aKOHOJATENBbHO 3aKpenuBIIasi IIUPOKHE
BO3MOXKHOCTH W OCHOBHBIE NpPUHIWIBI «y4acTHs HapoJa» B Jenax
roCyZiapcTBa «4epe3 CEeMblo, OOMMHY M CHUHIUKAaT» (Tak Ha3bIBaeMBIN
HalMOHAJI-CHH/INKAIN3M), SKOHOMHYECKas IIOJWTHKA, HAlpaBieHHas Ha
nulepalin3annio, MOJEPHHU3AINIO, 3aTPOHYBIIAS M arpapHbBIi  CEKTOp,
3alMTa HAIMOHAJIBHOW IPOMBIIUICHHOCTH, KypC Ha IOBBIIICHHE YpPOBHS
KW3HN HACENCHUS. OTH SKOHOMHUYECKHE MEpBI OOECHEUMBATH PEKUMY
MOJ/IEPXKKY, KaK CPEOH MaJIOMMYIIEro OOJBIIMHCTBA HACENEHWS, TaK U
Cpelu NpeaIpUHUMATENEeH U TOBApOIPOU3BOAUTEIEH.
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A. A. KAPI'ATIOJIBIIEBA, H. B. POJUOHOBA
MBaHOBCKMII rOCYAAPCTBEHHBIM YHUBEPCUTET

KY-KJIYKC-KJIAH

OpHuM ©3 KpuTHyeckux MomeHToB B wucropun CHIA Obuta
rpaxaaHckas ~ BoWHa  Mexay  AeMokparuueckuMm — CeBepoM  u
paboBnanensueckuM IOrom. 1865 o3nameHoBanicst mobemoit Cesepa, c
MOCIIeAYIOIIEH OTMEHOW paOCcTBa M AapoBaHWEM IpaB U cBoOoj Herpam. K
TaKUM paJMKaJIbHBIM IIEpeMeHaM He OblI ToToB pabommaaenbyeckuii FOT.
PazBepHyrnocs nBmwkeHue benoro HaceneHuss MPOTHUB HETPOB, CO3/1aHHE
TalfHBIX opraHm3anuii, omHoi w3 Takmx crtan Ku Klux Klan - TaifHas
pacucTckas opraHuzanusi Uil OOphOBI C HETPUTSHCKHAM ABHXXEHHEM H
nporpeccuBHbIME pedopmamu. OHa UMeNa CI0XKHYIO CTPYKTYPY, BEICOKYIO
CTeTleHb KOHcIupanuu. B mmk pacuBera HacumrthiBasia Oomee 600 ThIC.
nocyuenoBareneil. XoTs UCCIeI0BATEIN CXOAATCSA Ha TOM, YTO BO3HHUKJIA OHA
HE Kak TEeppOpPHCTHYECKas OpraHu3alusi, a Kak TaifHoe OOIIecTBO C
HeOHpe}IeJ’léHHBIMI/I OeiIAMH, CXO0XHUMHU C MACOHCKHUMH. Pa3BuBaThcs 3Ta
OpraHM3alys cTana MMEHHO C PaCUCTCKUM MOoATEKCTOM. C KaIbIM roJjoM
POCIIM YHCIIO KEPTB KJIaHA U CTENEHb )KECTOKOCTH pacipaB. YdacTHUKU Ky
Knykc Knana wucnonb3oBamu ocoOble MpOLENypbl W IPEAMETH  JUIs
yerpameHus. C ero JesTeNbHOCTHIO TaKKe CBA3BIBAIOT IIOHATHE «CYyI
Jlunuay. Heo0X01MMo 3aMeTHTh, UTO CIIMCOK BPAaroB JBIKEHUS OETOKOXKUX
HE OrpaHMYMBACTCS] HErpaMu: BHa4aje 3TO OBLIM KOJIOHM3ATOPHI ceBepa 1
CTOPOHHHKH paBeHCTBa rpaxkganckux mpas. C 20-x romoB 20-oro Beka K
HUM TIPHOAaBUINCH €BPEH, KAaTOJIMKH, KOMMYHHUCTBI, JIUJIEPBI PO COIO3HBIX
U 320aCTOBOYHBIX KOMHTETOB, HOBBIE HMMMHUrpaHTbl. Hambomee
panukanbuble npeacrasurenu Ky-Knykc-Knana cuurtaror cBOMM INIaBHBIM
BparoMm (¢exnepanbHOoe mpaBuTenscTBO. B 1983 romy oOmectBo crano
CBSI3BIBATh CBOM LIEJIM C HEOHAIMCTAMH, YTO TIPUBEJIIO K CO3JAHUIO
TEPPOPUCTUYECKOM IO CBOMM JeHCTBUAM rpymnnsl «Ilopsamok», 4ieHbI
KOTOPOH TIpecieNOBad HJCK MHUPOBOH pEBONIONUHM OEMbIX JIIOJIEH.
Opranuzanusi 3HaeT HECKOJBKO JTaloB TMAJCHUS M BO3POXKACHHS O]
pa3HBIMH Ha3BaHUSIMH, HO HEU3MEHHBIM PACUCTCKUM XapaKTEPOM.
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M. A. KOTKOB
M BaHOBCKMII rOCYAApCTBEHHBIM YHUBEPCUTET

TEOJOI'MYECKAS TEOPUSA ITPOUCXOXKIEHNUA
IF'OCYJAPCTBA: JOCTOUHCTBA 1 HEJJOCTATKH

Teonorudyeckas TeopHus MPOUCXOXKIEHHUS TOCyJapcTBa SBISETCA
OJTHOW M3 caMbIX APeBHUX Teopuil. Ee cMbICH 3aKiIrouaeTcs B CIEAYHOILEM:
TOCYJIapCTBO - 3TO PE3yNbTaT "00XKECTBEHHOTO MPOMBICIA"; OHO BEYHO, KaK
u cam bor; rocynaps Hagensercst LlepkoBbio mpaBoM HOBENEBATh JIFOABMH,
U TIpU3BaH pEaTN30BBIBATH BOJIIO bBOXBIO Ha 3eMiie; JIIOAW JIOJDKHBI
0eCIpEeKOCIIOBHO MOAYUHATECS BOJIE TOCYAAPSI.

K mocromHcTBaM JaHHOH TEOpPHHM MOXHO OTHECTH TO, YTO OHA
CIIOCOOCTBYET YCWJICHHIO MJYyXOBHOCTH U YKPEIUIGHHIO B OOIIECTBE
TpaXXIaHCKOTO coriacus (Bce 0OImecTBO oO0beAnHEHO OOmel penuruei,
NOKJIOHEHHUEM KaKOMy-IHOO0 O0XKECTBY); MpEISTCTBYET PEBOJIIOLHSM,
HACWJIMIO, TPXKIAHCKUM BOIHaM, nepeneny codctBeHHocTu u Biactu (bor
co3/1al TOCYapCTBO M IOCTall YeJIOBEKa UM IPaBUTh, ITO3TOMY JAEICHHUS
BJIACTH HE JIOMyCKAaJIOCh, BIACTh NPUHAJICKUT 00XKbEMY TIOCIIAaHHUKY U €T0
nersiM). Jltoau cTaHOBWIMCH OoJiee 3aKOHOIOCIYUIHBIMH, OOSICh Tpexa
(UEepKOBb HYETKO Ompenessia JACsSHHS 3a KOTOphle 4YEJOBEK MOI' OBITh
Haka3aH He TOJBbKO CAMHUMHM CITY)XHTEJISIMH LEPKBH HO M caMuM borom).
Ilo3BonmsieT  Wcmomb30BaTh B TOCYAAPCTBEHHOM  CTPOHUTEIBCTBE
PEIUTHO3HBIE CPEACTBA M METOAb! (IPaBUTENb, ONMUPASCh HA MOJIEPKKY
00’KECTBEHHBIX CHJI MOXET HE TOJIBKO IOJYyYUTh JOBEpHE OOIIECTBa, HO U
3aCTaBUTH €r0 aKTHBHO paboTaTh Ha OJIaro rocyIapcTBa).

K Hemocratkam TEOpHMHM OTHOCHTCS BO3MOXHOCTH 3CKaJIAIMN
MHPOBOM HaNpsDKEHHOCTH C HCIOJB30BAaHHEM IIPOTHUBOPEUMI MEXIY
MHUPOBBIMU PEIUTHAMHU (TOHEHHMS, [IPECIICAOBAHMUS PEACTABUTENCH IPYyTUX
penurnii, obpameHuss B cOOCTBEHHYIO Bepy). Teormormyeckas Teopus He
OonypaeTcss Ha Hay4yHble 3HAHHSA, a OCHOBaHAa TOJBKO Ha Bepe (ee
HEBO3MOXXHO J0Ka3aTh). [ TaBHBIM HEJOCTAaTKOM SBISETCA TO, YTO TEOPHUS
CKOMIIPOMETHPOBAaHA B TIPOLIECCE HCTOPUYECKOTO PAa3BUTUS aMOPaIbHBIM
nmoBeZieHMeM  mpexacraBurened  MupoBbix  pemuruid  (Kamra  «Ero
CBATEHIIIECTBO» U HEaBHUE CKaHJalIbl B BaTukane).

B xone n3ydeHns Hy)KHO OTMETHTb, YTO TEOJOTMYECKasl TEOpHs
00yCJIOBJICHA DENUTHMO3HBIM CO3HAaHHWEM IO/ M YpPOBHEM pa3BHUTHS
obmectBa. Ho Teopust oTpaskaer TOT (akT, YTO TOCYAAPCTBO IOSIBISETCS
BMECTE€ C pEIUrued, a TaKkXkKe TO, YTO IIEpPBBIC TOCYNapcTBA HMENH
PEIUTHO3HYIO OCHOBY.
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A. B. KYPOUKHHA
MBaHOBCKMII rOCYAAPCTBEHHBIM YHUBEPCUTET

OCOBEHHOCTH OBPA30BAHMS TEPMAHCKOM UMITEPUM

I'epmaHckasgs umnepust cbirpajla BaXKHYIO pPOJb B IIOJIATUYECKOU
xu3Hn EBporiel B XIX Beke. OObeiHeHHE pa3pO3HEHHBIX YacTeil ObIBLICH
Crsennoit Pumckoit umnepuu I'epmanckoit Hanyu B euHOe rocyaapcTBo
CUMTaeTcid OJHMM H3 CaMbIX MO3AHUX, Npousomenmux B Espome. ¥V
l'epmanun Obum cBoM ocoOeHHOCTH OOBeanHeHus. [lo cxoxemy myTn
nouta Mramus.

B XVIll-gauane XIX Beka Ha Teppuropuu ['epMaHCKOW HMIEpUU
CYIIECTBOBAJIO OIPOMHOE KOJMYECTBO 3KOHOMHYECKH Pa3BHTBHIX T'OPOJOB-
TOCYAapCTB U TEPIOTCTB, KOTOPbIE HE HYXAAINCh, 10 HUX MHEHHUIO, B
o0bpenuHeHnN. TeM He MEHee, HCTOPUYECKas peaIbHOCTh ObIIa TAKOBA, YTO
STHM TOCYJapCTBEHHBIM OOpa30BaHUSAM MPHILIOCH OOBEAMHUTHCS [UIS
TOro, YTOOBI COXpaHUTh CBOW Moulb. OObenuHenue ['epmaHun
MPOMCXOJIMIIO TI0 HAIMOHAIBHOMY MpU3HAKy. BakeH Obul Bompoc o
MpPUCOETUHEHNH K I'epMaHCKOM HMIEpUHM TeX TEpPUTOPHM, KOTOphIE
HCTOPUYECKH OBUTM HaceleHbl HEMIIAMH, HO BXOIMIM B COCTaB JPYTHX
rocynapcts. Pemamace 3Ta mpobiema IyTeM 3axXBaTHHUECKUX BOMH.
Baxneiimmii cyObeKTHBHBIH (akTop B oObenuHeHun ['epmanmm -
HaxoxeHue y Biactu Otro pon bucmapka, KOTOpbIif 3a1yMan 00beANHUTH
CTpaHy «XKeIe30M M KpoBblo». Hampumep, B Xone KECTOKHX BOMH eMy
yZAanoch MPUCOEANHUTH K [ epMaHCKOMY CcOr03y (ppaHIly3CKHE TEPPUTOPHH:
Onp3ac u Jlotapunruio, a takxke aBcrpuiickue: llne3ur-I'onpmreiin. Eme
OJTHOM NPUYMHOW OOBEIMHEHMS CTaja HEOOXOAMMOCTh CO3AaHHS E€IMHOTO
9KOHOMHYECKOTO IPOCTPAHCTBA. 3aBeplicHHEe oObenuHeHus ['epmaHun
MIPOM30IIIIO «CBEPXY»: NMPOBOJAMMAs MOJIMTHKA MHJIMTapu3Ma IOHYAWIA
OCTaBIIHECA TEPMAHCKUE TOCYAApCTBA COENMHUTHLCS ¢ HOBOM umnepuei. B
1871r. 'epMaHus NpUHSIA KOHCTUTYLMIO, YTBEPKIABUIYIO (heiepaTHBHOE
roCyAapCTBEHHOE YCTPOMCTBO

HaunonansHoe oObeauHenne ['epMaHMM OBUIO TPOTPECCHUBHBIM
SIBICHUEM, CIIOCOOCTBYIOIIMM JalbHEHIIEMY pPa3BUTHIO KalHWTalM3Ma B
cTpaHe. OfHaKoO Takas «BOEHHAas» Jep’kaBa yrpoxana Hapojgam EBpomsl,
Obl1a OBOJIBHO onacHOM. ToprkecTBo I'epMaHny MmpeBpaIano ee BOCHHbIE
CHJIBl B BAKHEMINWII HMHCTPYMEHT BHYTPEHHEH M BHENIHEH HOIMTUKH.
I'epmanus B kauecTBe €JUMHOTO M HEIEIMMOIO rocyaapcTBa, K Koy XIX
BEKa 3asBHJIa 0 ce0e Kak O MOTYIIECTBCHHON AeprKaBe, KOTOpas MOXKET U
XOYET y4acTBOBATh B KOJIOHHATBHOM IIEPEJIENIC MUPAY.
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A. AJIbBI'OTHUHA, XK. C. YTIOTAHOBA
MBaHOBCKMII rOCYAAPCTBEHHBIM YHUBEPCUTET

HNPEANIOCBUIKH, PASBUTHE U TOCJIEACTBUS
«CJIABHOHM PEBOJIIOIINN» B AHI'JINU

PeBomrornst 1688-1689 rr. B AHIIMM BbI3Bajia CaMbIH HACTOSIIIHI
B3pBIB B O0IIECTBE, MOPOJMIIA OCTPEHIINE JTUCKYCCUH CPEIH MOJUTHUKOB U
NIPABOBEAOB O CYUIHOCTH JECTBOBaBIIEH B CTpaHE KOHCTUTYLUH, O
MIPUPOJE AaHITMHCKOM MOHApXHH, O MECTE NMapjIaMeHTa B rOCyAapCTBEHHOM
CTpoe, 0 MpaBax M cBOOOJax IMOMNAHHBIX M O TapaHTHSIX MX COONIONCHUS
TOCYAAapCTBEHHON BJIACTEHIO.

OTHOCHTENBHAS JIETKOCTh M OECKpOBHOCTH TepeBopoTa 1688-1689
IT. 3aCITy’KHJIN BIIOCIEACTBUY Ha3BaHUe «CIIaBHOW PEBOIIOLUI.

B pesympraTe TOCymapcTBeHHOro mepeBopora 1688-1689 rT.
¢dbopmoii mpaBieHnsi ObUIa OKOHYATENBHO IPHU3HAHA KOHCTUTYLMOHHAS
MOHapxusl. bbIjI0 IPUHATO TpU BaXKHEMIINX KOHCTUTYLIMOHHBIX aKTa: busib
o npaBax 1689 r., Tpexroanunsiii akT 1694 1. u Akt 00 ycrpoenun 1701 .
[Monoxxenus bumns o mpaBax y3akOHWIN JTIOOPOBOJIBHBIA JIOTOBOP MEXKIY
KOHCTUTYLIMOHHBIM MOHAapXOM M €ro MOAJAaHHBIMM B JIMIIE AHTJIHUIICKOro
MIPEICTABUTENBHOTO OpraHa W CTajld OCHOBOI aHINMIiCKOW HemucaHOU
KOHCTHUTYLIUU.

B «CnaBHOH peBOMIOLANY CIOXKUICS ONpPEAeNICHHBII KOMIIPOMUCC
3eMeNIbHON M (MHAHCOBOI apHCTOKpaTUH. DTOT KOMIIPOMHCC OKa3aics
JONTOXXHBYIIAM U 00€CIiedmsl pOBHOE MOIUTHYECKOE Pa3BUTHE CTPAHBI, B
LenoM OSCKPH3HCHBIE B3aMMOOTHOIIEHHS KOPOHBI M TapllaMeHTa Ha
npotskeHud X VIII — nauana XIX B.

J. M. MAJIBIIIIEB, JI. A. ITAXOB
M BaHOBCKMI FOCYAAPCTBEHHBIM YHUBEPCUTET

AHEHEPBE

AHeHepOe — opraHu3alis, CyIecTBOBaBINas B [ epMaHuu co BpeMEH
TpeTbero peiixa. bbima cozmaHa a1 M3ydeHHS «HACIEIUs MPEAKOB»
(Tpaguuui, UCTOPUM W HacleHs TePMaHCKOH packl) sl oOecrnedeHus
(YHKIIMOHMPOBAHMS W  OPraHW3allMd  TOCYAApCTBEHHOTO  armapara
I'mtepoBckoit I'epMaHMM B HMIICOIOTMYECKOM, a TaKKe OKKYJIHTHOM
acriekte. Vicropust BO3HMKHOBEHUsI AHeHepOe OepéT Havano C BBICTABKH
Haclueauss TEePMAHCKOM packl W IPOAOIDKACTCS dYepe3 MOAYMHEHHE
OpTaHM3aIMH Pa3IMdHBIM CTPYKTypaM, BKiIrodass CC; ¢ mpHHAIEKHOCTHIO
MEHSUICh TakkKe W 3amaun AHeHepOe. BHyTpeHHss cTpykTypa Oblia
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JIOBOJIBHO CIIOKHOW M3HAYaJIbHO M COBEPILIECHCTBOBAIACH [0 MEPE Pa3BUTHS
camoif oprammsamuu. HacuuteiBanocs 10 50 otmenoB. Mcrounuku
(bMHaAHCHPOBaHUS NIESTENFHOCTH PA3INYaINCh: OT CEIILCKOXO3SHCTBEHHOTO
MHHHUCTEPCTBA 10 YaCTHBIX KOpIOpauuil. 3amauu 3Toro oOliecTBa ObUIN
HACTOJBKO crnenuduuHbl, 4YTO cojepaiu B cebe OJHOBPEMEHHO
WICOJIOTHYECKUH, HaydHBIH M MuUQOIOrHueckuid acrekTsl. Hampumep,
OJHOI U3 3a1a4 AHeHepOe SIBISUIOCH W3yYCHUE PYH, KaK YacTH HACIEIUs
npenkoB. Ilo nuunol wuHunuatuse I'. I'mMmMiepa OCHOBaJM HHCTUTYT
PYHHUYECKOTO MMHUCHhMA, a CAMU PYHBI CHITPAII OTPOMHYIO POJIb B CHMBOJIHKE
CC. Onnoii u3 3aau Anenep6e 6bu1 morick Csitoro ['paanst. I'utiep xenan
3aI0Iy4nTh 3Ty pPENMKBUIO M vamry ['paans. OmHoW u3 3amau AHeHepOe
Obta TIporpaMMma  aHTPOINOJOTHYECKMX HCCIEJOBAaHWN (B  KadecTBe
MOJONBITHOTO MaTepHaja MCHONb30BAIICE KUBbIC JIIOIW U3 KOHIUIArepei).
«AHeHepOe» 3aHUMAJIOCh W AHTHI'YMaHHBIMH OIBITAMU HaJ| JIFOJIBMH.
Unenst CC, Bxomsmue B AHeHepOe, KypHpoBaimH co3faHue «Opyxus
Bo3Me3us». OHO Obuto co3maHo. «day-2» - OayulMCTHYECKas pakera
JlanbHero JercTBus (B Ooto He nmpuMeHwuin). O pe3ynbpTarax JesTeIbHOCTH
AHeHepOe W3BECTHO Majlo: MHOTHE pe3yJIbTaThl HCCIEAOBaHUN ObLIN
YHUYTOXKCHBI, @ HA T€X HCCIEIOBaHHSIX, KOTOPBIE YAAIOCh OOHAPYKUTH, B
JaHHBII MOMEHT cTOUT rpud «CexpeTHo» nin «COBEPIIEHHO CEKPETHO.

K. M. MOPO30BA
MBaHOBCKMI rOCyAapCTBEHHBI YHUBEPCUTET

PEJIUT'UO3HAS NOJIUTUKA EKATEPUHBI |11

Penmurnosnas mommtika Exatepunst |l — 310 wacte ee BHyTpeHHEl
TIOJIUTHUKHY, TTOJUTUKU «IIPOCBELIEHHOTro abcomrornzma». HecmoTps Ha To,
yro FExarepmna |l ©Obula rmaBoil mpaBOCIaBHOW IIEpPKBH, MHOTHE

UCCIEZIOBAaTeI HA3bIBAIOT €€ PEJIMTMO3HYI0 IOJHMTUKY —MOJUTHKON
BeporepnMocTd. Ekarepuna Oblla TEepBOM M3 LApCTBYIOUIMX 0c00,
3alpeTHUBLINX TOHEHHUS Ha eBpeeB. Kpome 3Toro Ob110 clienaHo elle Hemajo
IaroB K YpaBHEHHUIO €BPEEB B MpaBax ¢ NpaBociaBHBIMUA. C MycylIbMaHaMU
y Poccun Obutu OoJiee JaBHUE OTHOIICHHMS, €IIe CO BpeMeH 30J10Toi Opbl.
B 1773 roxmy wMmycynbMaHaM OBIIO JO3BOJICHO CTPOWUTH MEYETH,
MIPEKPAaTWIINCh ~ PEJIMTHO3HbIE  MpECNeNOoBaHMs,  ObUIM  OTMEHEHBI
9KOHOMHYECKHE OrpaHuueHus il Tatap. C KaTOJNMYECKOH IEPKOBBIO
OTHOIIEHNs OblIM Oo0JIee CI0XKHBIMH, TaK KaK OHA MMEJa CBOETO JINJEepa, U
Poccust Obl1a BEIHYXZIEHAa CUMTAThCS C €O aBTOPHTETOM. TeM HE MEHee,
mpeHeOperass 3TUM aBTOPUTETOM, HMMIIEpaTpHlla OTBEpIia mpaBo Puma
Ha3HA4yaTh CBSICHHUKOB MM KOHTPOJIUPOBATh KATOJHMUECKOE MMYIIECTBO
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Ha TeppuTtopun Poccuiickolt uMITepHH. B 1773 romy Ekarepuna
OTKa3ajlachb BBECTH B JECHWCTBHE MAarcKyio OyJuly o0 OpaeHe HE3yHTOB B
Poccun un, Gonee Toro, Havyaja co3JaBaTh Uil HEro INPUBHICTHPOBAHHOE
MIOJIOKECHHE.

Tpaauiuu TepnUMOCTH MO OTHOIICHUIO K MpoTecTanTtam Ekarepuna
HE W3MEHWNa, y4uThiBas TOT (akrt, uro Bo BTopoi monoBuHe XVIII B.
MIPOTECTAHTCKUE OOLIMHBI CTajlM TOpa3/l0 MHOTOYHMCIICHHEE B pe3yibTare
MOJIUTUKK Pa3BUTHS KOJOHMH W POCTa YHUCIa HEMEIKHX HOCeNeHHnH B
Poccun.  IlpoBommmasi el TONWTHKA B OTHOIIGHWH CTapooOpsIueB
3aKJI0YaJlach B KOMIIPOMHCCE, COTJIACHO KOTOPOMY HM pa3periaioch
MIPUAEPKUBATECS  COOCTBEHHOTO OOTOCIYXXEHHsI, NpU3HaBas NP 3TOM
aBTOPHUTET NTPABOCITABHON IEPKBH.

Taxum o6pazom, nepuox npasneHus Exarepuns |1 xapakrepusyercs
MHUPHBIM COBMECTHBIM CYIIECTBOBAaHHMEM pa3JIMYHBIX HAPOJHOCTEH U
koH(peccuii B Poccuiickoit MMmnepuu, OTCYTCTBHEM  PEIHUTHMO3HBIX
koH(MKTOB. Mccnenyemasi MONMTHKA MOXET OBITh OPUEHTUPOM ISt
COBPEMEHHOW POCCHICKON BIIACTH U PEJIMTUO3HBIX OPTaHU3AIHH.

E. A. PEIIMHA, 10. A. XAPUTOHOBA
MBanoBckuil rocyaapCcTBEHHBIH YHUBEPCUTET

®AIIN3M: UJTEMHBIE UICTOKH U CYIIIHOCTh

CnoBo "dammsm" mosiBIiIOCh B WTannu, rie BIEPBBIC BO3HHKIIO
¢dammcrckoe aBwkeHue. IIpoMCXOAUT OHO OT MTAIBSHCKOTO CJIOBa
"harmmo", duro OykBampbHO oO3Hauaer "cBs3ka', '"mywok". @ammsm
paccmarpuBaeTcss B HAay4YyHOM JMTeparype Kak OJHO U3 COLHUAIbHO-
INOJIUTUYCCKUX SIBHCHI/Iﬁ, COIMYTCTBYIOMINX 06L[IeMy KpU3UCY KalluTaIu3ma.
Hano oOpatuth BHMMaHME Ha KJIaccOBYIO mpupony ¢ammsma. B nepuos
000CTpEeHHSI COLMAIBHBIX TIPOTHBOpeunii OypKyasus mpuberaga K
HETIPUKPBITOMY HACHJIMIO 110 OTHOUIEHHIO K T€M, KTO MOJHUMAJICS Ha
60pb0y IPOTHUB IKCILTyaTaTOPCKOTro cTposi. Ho HUKOTa paHblie Teppop He
HOCHJI TaKOTO BCEOOBEMIIIOLIEr0 XapakTepa, a MOAaBICHUE MOIUTHYECKHX
NPOTHBHUKOB HE INPHHUMAJO TaKUX MacIITaboB, HE NPEBPAILAIOCH B
CHCTEMY HHUYEM He OIPAaHWYEHHOTO MIPOU3BOIIA, KaK MpH (armsme.

damusM - 3TO0 TePPOPUCTHYECKAsT IUKTaTypa MOHOIIOJIHCTHYECKOH
OyprKyasuH, ONMPAIOMIAsACS Ha OTYAsBIIMECS MAacChl MEJIKOH OypiKyasuw,
JIEKJIACCUPOBAHHBIX 3JIEMEHTOB U JIIOMIIEHOB B YCJIOBHUSIX SKOHOMUYECKOI'O
kpu3uca. B ¢dammszme rmaBHoe - 3TO  KpymHoMaciitabHoe
TEPPOPUCTUYUECKOE MOJIABJICHNE TPYISIINXCS MAacC.
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Dammzm - SIBIICHHE, OTIIMYAIOIIEEeCs OTIpeIeIeHHBIMHU
ocobeHHocTssMu. OcobeHHOCTH ¢amm3Ma B ['epMaHnu — HAIIMOHAIW3M H
pacu3Mm. DTa TeOpHs OCHOBBIBATACh HAa OCKOPOJICHHBIX HAIMOHAIBHBIX
YyBCTBax.

SAnonns B 1930-x romax BO MHOTOM HAllOMHUHAET HAI[UCTCKYIO
IepmanHHIO U UTANBSIHCKHN KOPIOPATUBU3M. SIMOHCKHE HICOJOTH CUUTAIN
ceOs  HaAIMOHAN-COIMANIMCTaMHU, a pacoBas HCKIOYHTEIBHOCTh U
3aMKHYTOCTh OBUIM (2 YacTHYHO SBISAIOTCS H CErOIHS) 4YepTaMu
TPAIUIIMOHHOMN SIMOHCKOHN KyJIbTYphl. B OoT/IMuMe OT repMaHCKOro Haiu3Ma
OHa He BKII0Yaja B ceOs MporpaMMbl YHIITOKEHUS TeX WK WHBIX pac. Ho
TaM ObUM cBOM (DaIIMCTHI, HWYEM HE YCTYIaBIIME HEMIAM B CBOEM
M3BpAIIEHHOM M IIMHUYHBIM JI0 y’Kaca co3HaHHWHU. MTak, SMOHCKYIO CHCTEMY
1930-1940-x TOMOB MOXHO Ha3BaTh (C HEKOTOPHIMH OTOBOPKaMM)
HallMOHAJI-COLIMAITM3MOM, HO CKOpEe aBTOPHTApHOIO, YeM TOTAJUTapHOTO
THIIA, XOTs 6I)IJ'II/I B HCM U ABHBIC YCPTHI TOTAJIUTapU3Ma.

10. B. POMAHOBA
MBanoBckuil rocyaapCTBEHHBIH YHUBEPCUTET

KAPUBCKHUI KPU3HUC 1962 TOJA - MUP HA TPAHU
ATOMHOM BOVHDBI

Kapubckuit xpuznuc 1962 roma ObLT caMBIM OTKPBITHIM H OIACHBIM
MIOCIIEBOCHHBIM Kpu3ucoM. OH Tamn B ceOc KOJOCCAIbHYIO OMNAacHOCTh B
cllyyae BBIXOJla €ro HM3-T0Ji KOHTpoJIi M He mMen cebe paBHbIX. O ero
COOBITHSIX HAMMCAaHO Hemajo. B amepmkaHCKOW nHUTEpaTrype OeHcTBUS
paBUTEILCTBA I[)K KeHHeI[I/I CUHUTAKTCA OIpaBAaHHBIMU u
BBIHYKJICHHBIMU. CoBeTrckue JACATCIIN CUYUTAIA, YTO OTO KPHU3HC BLIZBAH
umnepuanucrudeckoit nonmutuko CIIA. ITonutndeckas oOcTaHOBKa Tex
nmer Obuta KpadiHe ciokHOH. [lpotuBocTrost npyr napyry, O9TH JBe
ceepxaepxkasel, CCCP u CIIIA, neITanuch paciMpuTh CBOM 30HBI BIHMSIHUSA,
TIOJI/IepKHBas OIpeIeTIEHHbIE CTPaHbl U pa3Melnasl Ha UX TEPPUTOPHU CBOU
BoeHHbIe 0a3bl. ToukoM K Hauasry KOH(IMKTa cTano pasmenieHue Ha Kybe
COBETCKMX OaJUIMCTHYECKMX pakeT, NpuYéM TailHO, B OTBET Ha
pa3BepThIBAHUE AMEPUKAHCKUX SAEPHBIX cpeacts B Typuuum m Hramuw, a
Takxe Ha yrpo3sl BTopkeHus Boick CIIIA nHa KyOy. 22 okTsa6ps 1962 rona
CIHIA CKOHILEHTPUPOBAIM OKOJIO OCTPOBA CBOM BOCHHU3UPOBAHHBIC CHIIBL
CCCP npuBén B MOJHYH OOCBYIO TOTOBHOCTh HAaXOIMBIIHECS HA OCTPOBE
paketbl. OOCTaHOBKa HaKalsulach, U B JIFOOOW MOMEHT MOTIJIO TPOW3OUTH
HEeToInpaBUMoe.

25



Ho Bmemammce crpansl-yuactaHuku OOH, xoTopeie oco3HaIN
MacmTabHOCTh cuTyanuu. CTosaa COBEPLIEHHO pealibHasi yrposa sSAepHOH
BOMHBI, KOTOPYIO Hayalnu Oco3HaBaTh Takxke M pykoBogutenn CCCP u
CILIA. 28 oxtsi6ps B Hbro-Mopke Hauammch COBETCKO-aMEPUKAHCKHE
HeperoBopsl MpH  y4dacTuu mnpencraBureneil KyObl W reHepanbHOTrO
cekperapas OOH, koTopble 3aBepUIMIN KPHU3UC COOTBETCTBYIOIIMMU
oOs3arenscTBaMu  cTopoH. IlpaBurensctBo CCCP  cormacunocs ¢
tpeboBannem CIIIA o BeIBoJE COBETCKMX pakeT ¢ Tepputopuu KyObl, B
obmeH Ha 3aBepeHus npasutenbcTBa CLIA o BeBome paker w3 Typrwmn,
COOJII0/IEHNN TEPPUTOPHATIBHON HETIPUKOCHOBEHHOCTH OCTPOBA M TapaHTHH
HEBMeEIIATeIbCTBA BO BHYTPEHHHUE JIela 3TOH CTpaHBbI.

Takxum o6pazom, KapnOckmii Kpu3nc cTall MOBOPOTHBIM COOBITHEM U
B XOJIOJHOH BOWHE, U B TOHKE BOOPYKCHHUH, MOOYANB PYKOBOJCTBO CTPaH K
saepHoMy  paszopyxkenuro. Ilocime 1962 roma ObUT  HPHHAT — PSIT
MEXIYHApOAHBIX JIOTOBOPOB, OTrPaHUYHUBAIOIIMX PAa3BUTHE PAKETHOTO
OpY>KU TIPH COXPaHEHHUH SICPHOTO TTapUTETA.

. 1. TFOPUKOBA
MBaHoBCcKUi rocyAapCTBEHHBI YHUBEPCUTET

PUMCKAS-KATOJIMYECKAS HEPKOBbD
B COBPEMEHHOCTHA

Pumckuii mama sBisiercss kak moHTHGuKoM PKL, Tak m rmaBoi
TlocymapctBa - I'opoma Batnkana, B KOTOpoM o0namaeT Bcell MOTHOTON
3aKOHOJIATETILHOM, HCTIOTHATENFHON M CyIeOHO BIIacTH.

OCHOBY KaHOHMYECKOTO IpaBa KaTOJMYECKOH LEPKBH COCTABISIOT
pelIeHnsT [EPKOBHBIX COOOPOB, MOCTAHOBICHUS PUMCKMX Tam, KOJCKCHI.
ITana Moann I1aBen II yrBepaun HOBbIM Konekec KaHOHMYECKOIO MpaBa Jist
JATUHCKOM Karonmuuecko uepksu 27 Hos0ps 1983. B HéM mmpoxo
NPUMEHSIOTCSL OTCBUIKH K OOBIYasiM M 4acTHhIM 3akoHaM. Hoseiii Konekc
KaHOHOB BOCTOYHBIX ILiepkBed oOHapojoBan 1 okts0ps 1991 r. Komekc
OTCBIIAET K NapTUKYJSIPHOMY NPaBy KaXXI0U U3 HUX.

Hoseiii OcHoBHO#t 3akon ['ocynmapctBa — ['opona Barukan Obut
omy6sinkoBaH [Tanoit Moannowm ITaBiom II 26 Hos6pst 2000 rona u BeTynmi
B cuiny 22 despans 2001 roma. I'maBHOW menpi0 CyIIECTBYOLIETO
rocynapctBa HMoann IlaBen II cunran obecrnieuenue HezaBucuMocTH llars
B ocymecTBieHnH "ero BcemeHckor muccuu'. K mpeporatmBam [lamsr
OTHECEHO TIPEJICTABUTEIbCTBO BaTWkaHa B OTHOIIEHWAX C JPYTHMH
rOCyAapcTBaMy, JUIUIOMATHYECKUE OTHOLICHUS U 3aKJII0YEHHE TOTOBOPOB.
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EmMy mnpuHamieXuT mpaBO aMHUCTHH, OCBOOOXKICHHS OT HAKa3aHHUA U
TIOMUJIOBAHUSI.

Kax rmaBa PKI] Ilama Bo3riaBisieT: BBICIINI KOHCYJIbTaTHBHBIIN
opran - Bcenmenckuit Cob6op, Koseruioo kapauHanioB u Enuckorckuii
cuHop. llonmuTHueckoi, penUruo3HOM M 3KOHOMMUYECKOHN AESITEIbHOCTHIO
PUMCKO-KaTOIMUYECKON LIEPKBU pyKoBOoAUT Pumckas kypus. B ee cocrase -
Tl'ocynapctBennsiii  Cexperapuar, CoBeT MO TOCYAapCTBEHHBIM JejaM,
LIeCTh KaHLENSpUi, Tpu TpuOyHaja, JecsATh KOHTperanuii (JIyXOBHBIX
BEJIOMCTB). OTH IEpPKOBHBIC OpTaHbBI, OE3YCIOBHO, OKA3HIBAIOT BIHUSHUE U
Ha peLIeHUE psja TOCYJapCTBEHHBIX Jeil. PUMcKkas Karonuyeckas LEPKOBb
HCIONB3yeT  Pa3HOOOpa3HEIC CrocoOBI OCYLIECTBJICHUS cBoeil
BHELLIHENOJUTUYECKON JIeATENbHOCTH IIOCPEICTBOM CTPYKTYp
TUIUIOMAaTHYECKUX CIyKO WM BHEIIHWX HMCTOYHUKOB. YCHEXH HAy4HO-
TEXHUYECKOI PEBOJIOINH B BEICOKOPA3BUTHIX CTpaHaX 3amaja v BHEAPEHUE
3TUX JOCTUKEHUI B SKOHOMHUKY COIPOBOXKIAIMCH TOBCEMECTHO KPU3HCOM
KaToJrueckoi riepksu. B Hauane XXI Beka CBATOM MPecToN yxKe HE UTPaeT
poiau  aOCOJIIOTHOTO  MHpPOBOTO  «rapaHTta». Brtopoe B  ucTOpuH
KaTOJNMYeCKoi mepkBu oTpeuenue Ilamelr Pumckoro benemumkra XVI
MIPOU30IILIO HE TONBKO B CHIYy CTapUECKONH HEMOIM, HO MO MOJUTUYECKUM
U BHYTPULIEPKOBHBIM MTPUUKHAM.

A. M. IBIMJISIKOB
MBaHOBCKMII rOCyAapCTBEHHBI YHUBEPCUTET

POJIb MACOHOB B IOJIUTHUYECKHUX TPOLHECCAX
MHWPOBOI UCTOPUH

C 1eATenbHOCTBI0 MACOHCKHMX OpTraHU3aluil pa3lndHOTO YpPOBHS
3a9aCTyI0 CBS3BIBAIOT MHOTHE DPEBOJIIOIMOHHBIE W3MEHEHHS MHPOBOH
HUCTOPUH. Tak, mo wmuenmio A. B. Koaremmumua, B. ®. lBanosa,
JI. JIeBoBuua H. CkpbIHHMKOBA, C MacOHaMH OBbUIM CBSI3aHBI MHOTHE
coObITHsi MupoBoro Macmradba — Hunepnannckas pesomonms 1630r.,
Bennkass Qpanmysckas pesomrommst  1789-1794  rr., ycraHoBieHue
[Mapwxckolr kommynsl B 1871r., deBpanbckas peBomronust 1917 r. B
Poccuu u np.

B pesynprare peomonmii B Hupepnanmax u ®pannmm Obum
Y3aKOHEHBI KpacHO-0eno-cuHue rocy1apCTBEHHbIE ¢marn,
cuMmBom3mpyomue, mo MHeHmio A. B. Konrtemmunaa, B. ®. BanoBa,
A. 1. ®unocodosa, U. I'. dunnens, M. Tanmeliepa, BaXHEHIINH JTO3yHT
(paniy3ckoit pesomoiun - CBoboxy, PaBencTo u bpatctso.
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B amepukanckoii BoitHe 3a HezaBucumocts 1775 — 1783 1T. Takke
MIPUHUMAJIM y4acTUE WICHbl MACOHCKMX JIOXK. JlOCTATOYHO CKa3aTh, YTO
MaCOHaMu 6bIJ'II/I IMOYTHU BCE BBIJAIOIIHCCA aMCPUKAHCKUC ITOJIUTHUKU TOI'O
Bpemenu — Jxerimc Otme, Camyun Apamc, Jxo3zed Yoppen, Jxon
Mapuann u ap.

OnHUM U3 SPKUX INPHUMEPOB BIIMSHMS MAacoOHOB Ha POCCHHCKYIO
ucropwuto sipisiercst depanbckast Peomonus. [lo cripaBeainBoMy MHEHHIO
A. B. Konteimuna, A. . CepkoBa, B. @. FBaHoBa, oHa ObLIa MOTOTOBJICHA
MacoHaMu. OrpOMHYIO POJIb ChITPaIi MaCOHCKHE OPTaHU3alliy B Pa3BUTHH
MEXXIyHapOAHO-TIPAaBOBOTO  COOOIIECTBA. OCHOBHOM  JTOKYMEHT
MEXIYHApOAHOTO MpaBa - «JleKmaparys npas 4enoBeka» - ObUI COCTaBIICH
B 1789r. ppanmysckumu 1 amepukanckumu maconamu (BombsrepoMm, Pycco,
Momnreckre, Huapo, xeddepconom). Kpome Ttoro, macomamm  ObLI
ocHoBaH «/HTepHammoHam» B 1864 1. MacoHCTBY Takxe MPHHAIICKUT
3acnyra u B co3manud Jlurm Hamuit B 1919-1920 rr., B 1945 1.
TpanchopmupoBanHoii B OOH, u wmumes co3maHus MEXIyHapOTHOTO
apOHUTPaXKHOTO cyJa.

Takum 00pazoM, MOKHO NMPHUHTH K BBIBOJY, YTO MAacOHCTBO CBHITPAJIO
OTPOMHYIO pOJb B Pa3BUTUM KaKk MHPOBOW HMCTOPHM B II€JIOM, Tak M
BHYTPUTOCY/IapCTBEHHOHN IIOJIMTHKU. bojee TOro, B COBpEMEHHYIO 3IIOXY
MacOHCKHE OpraHM3allid HE YTPaTHIM CBOETO CTaTyca M HpOJOJIKAaroT
aKTHBHO BJIMATH HA MUPOBOH HOJMTHYECKUH ITpoIIecc.
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Cekuus
«HEMEIIKOE IIPABO»

T. B. ASBAPOBA
MBaHOBCKMI rOCYAAPCTBEHHBIA YHUBEPCUTET

IPABOBOM PEXHM IJIO/IOB M JIOXO/I0B
B I'PA’KJAHCKOM ITPABE TEPMAHHUHA

K mnogoHocsmpM BelaM TPAIUIIMOHHO OTHOCST JIIOOYIO BeEIllb,
KOTOpasi IO CBOMM €CTECTBEHHBIM KadecTBaM WM B CHIy €€
XO3SICTBEHHOTO HCIIOJB30BaHMS CHOCOOHA TPHHOCHTH HOBEIC OJara.
OpmHako He UCKITIOYCHBI CIIydan, KOTAa OJTHA U Ta XK€ BEIIh MOXKET ObITh TIpH
OTHOM OPUANYECKOM OTHOIICHUH IUIOJOMPHHOCAIICH BeIIbI0, a TpH
JPYTOM - THIOJIOM.

Hapsmy ¢ HaTypaJpHBIMH  IUIOIaMH, TPUHATO  BBIIENATH
TpakIaHCKHE TUIOABI, B BHJE MPOIEHTOB, PEHTHBIX IUIATeKEH, MPpUOBLTH 1
T.IL.

I'epmaHCcKOe TpakIaHCKOE YIOKEHHE B CBOIO OYepeb 3aKperuisieT
TOHSTUSl «IUIOZIOB BEIICH» M <«JIOXOAOB», W YCTaHABIMBAECT OCOOYIO
CHUCTEMY UX COOTHOIICHHS. B CBOIO ouepenp HEOOXOAUMO OTMETHTH, YTO
MO/ TOXOJIaM{ TIOHUMAIOT JIEHEKHbIE UM MHbIE IIEHHOCTH, MOJIy4aeMbIe B
pe3yiapTate KakoH-1ubO0 JEATENBHOCTH IO  HCIOJIB30BAHHIO  BEIIIH,
00J1aJal0IIMMH CBOHCTBOM 3KOHOMHUYECKOM BEITOJIEI.

Ucxons u3 TtonkoBanus §100 I'TY, MOXHO chenaTh BBIBOA O TOM,
YTO BBITOIBI (JOXOMIBI) SIBISTIOTCS PA3HOBUIHOCTHIO IDIOAOB, U3BICKACMBIX
TIPH TIOJIF30BAHMH BEIIBIO FITH IIPABOM.

B ropuamueckoii mutepaType MPUHATO KIACCH(DUITUPOBATH IUIOABI IO
HACTOYHHKY TIOYYEHUS HA CIICTYIOIINE BHUIBI:

-TUTOJIBI HEMOCPEICTBEHHO W3 BEIIEH, IUIOABI HENOCPEACTBEHHO M3
pas;

- omocpeaoBaHHbIe ORI U3 Bemleit u npas (§ 99 I'TY);

-0co0bIi BU 1008 — Aoxoasl (§ 100 ITY).

§ 101, 102 ITVY 3akpersoT mpaBa JHI, YIPAaBOMOYEHHBIX Ha
MOJIy4€HHE TIJI0OJI0B BEIU WM MpaBa A0 U3BECTHOTO MOMEHTA WJIM, HAUMHAS
C U3BECTHOTO MOMEHTA, MOJTYYUTh:

1. IPOIYKTHI BEIIM W WHBIC MOCTYIUICHUS, TOJIYYCHHBIC OT BEIIX B
COOTBETCTBUHU C €€ Ha3HauYeHHEeM, B TOM YHUCJI€ B KaueCTBE ILIOJIOB IpaBa,
MIPH YCIIOBHH, YTO YKa3aHHBIC TOCTYIUICHUS OBUTM OTICNCHBI OT BEIIX B
MIEPHOI, KOT/Ia CYIIECTBOBAJIO MIPaBo;

2. IpoYHe TUTOIBL, TIOAJICKAIIHE TIepeiadc B yYKa3aHHBIH MIEPUO/,
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3) TmomBl, TPENCTAaBISAIOMIME CO00M  BO3ZHATpaXACHUE  3a
MPEeOCTaBICHUE B TIOJNb30BaHWE CaMOW BEIIM WM 3a IOJB30BaHHE ce
mwiogamMd 700 TPOIEHTH, MPHOBUIP WIM HWHBIE, MEPUOTUICCKU
MTOCTYTIAIOMINE JOXOMbI, B YaCTH, COOTBETCTBYIONICH MPOJOJKUTEIBHOCTH
€ro IPaBOMOYHH.

E. A. BOPOJMH
MBanoBCKMi rocyAapCTBEHHBIM YHUBEPCUTET

K BOITPOCY O JIMIIEH3MOHHOM JIOI'OBOPE B ITPABE ®PT

B coBpeMeHHOM MUpe JIMIEH3NOHHBIH JIOTOBOP MPEICTABISIET cOO0H
COrJIallieHue, B COOTBETCTBHM C KOTOPBIM OJHA CTOpPOHa — oOiamarenb
HCKJIIOYHUTENILHOTO TIpaBa Ha Pe3yJbTaT MHTEIUIEKTYAIBHON NEesSTeIbHOCTH
WIN Ha CpeJCTBO HMHIWBHAyaNM3aluK (JIMLEH3HMAp) HPEIOCTaBIseT WIN
00s;3yeTcss  MPeOoCTaBUTh  IOPYyroil  cropoHe  (JIMIEH3WATy) IPaBO
WCIIONIB30BAHUST ~ TAaKOTO  pe3yiabTaTa WIM  Takoro  CpeacTBa B
MIPEAYCMOTPEHHBIX ~ JOTOBOPOM  Mpejenax. Takoe  moHmMMaHue
JIMLIEH3MOHHOIO JI0r0BOpa XapakTepHO M A ['epMaHHM, MOCKONBKY,
OIIpeZieTIsise CYIMHOCTb JIMIEH3MOHHOTO [OTrOBOPA, PELIAIOLINM SIBIISIETCS
NIpefoCTaBIeHUE  JMLEH3UaTy  [paBa  IOJb30BaHUS 00BEKTOM
HHTEIUIEKTyaIbHOW COOCTBEHHOCTH.

BaxupiM 1 HauboJee JUCKYCCHOHHBIM SIBJISETCS BOIIPOC O IPAaBOBOU
NpUpoJe JIMIEH3UMOHHOTO Jorosopa. B mpasoBoit gokrpune OPT
JIMLIEH3HMOHHBIH  JIOTOBOp TMOJYYHMJ TIpHU3HAaHHE KaK Ppa3HOBUIHOCTH
JIOTOBOPOB KYIUIM-TIPOJIQXKH M apeHabl. OpHaKo OONBIIMHCTBO HEMEIKHX
YYEHBIX MPHU3HAIOT JMIEH3NOHHBIN JJOTOBOP B KayecTBE OTOBOpa 0COOOTO
poZa, COIepIKAIIIEro IMEMEHTHI I0OTOBOPA apeH B

Jlns  MUIEH3WOHHBIX —COTNAIIGHWH HE CYIIECTBYET HHMKAKHX
NPEANUCAHNA  OTHOCHTENBHO WX  (GopMbl. JIume  JIHMICH3HOHHBIE
COTJIAIICHHUS, CBSI3aHHbIE C NPHMEHEHHEM KapTeIbHOTO MpaBa, TPeOyroT
MUCbMEHHOH (opMbl. IIpenMeToM JMIICH3MOHHOTO COTJIALIEHUS MOXKET
OBITh KakK MPOCTasi, TaK U UCKIIOYUTENbHAS JIUICH3HUS.

VI cKiIrounTenbHOCTh KaK XapaKTepUCTHKA JUIEH3HOHHOTO JOroBopa
B I'epMaHuM CBHUIETEIHCTBYET O TOM, YTO MOMHMO IIpaB, CBSI3aHHBIX C
HCIIOJIb30BaHNEM 00BbEKTa MHTEIUIEKTYaIbHONH COOCTBEHHOCTH, JIMLIEH3HATY
MIEPEXOIUT U MPABO Ha 3aIIUTY MHTEUIEKTYaJIbHOH COOCTBEHHOCTH, TO €CTh
HCKJIIOUUTENIBHOIO TIpaBa, KOTOPOE SABISETCA IPEAMETOM TIpakKAaHCKO-
IIPaBOBOrO JIOroBopa. BmecTe ¢ TeM NOroBOp MCKIIOYUTENBHON JTHLIEH3UU
HE CJIelyeT OTOX/IECTBISITH C JOTOBOPHBIMHU OTHOIIECHHUSMH, CBSI3aHHBIMHU C
OTUY)XJCHHEM OOBEKTa WHTEIEKTyaJbHOW coOCTBeHHOCTH. Pemaronmm
OTIMYHEM, TTO3BOJIAIONIMM Pa3rPaHUYMBAaTh 3TH JOTOBOPHI IPYyT OT APYTa,
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SIBJISIETCS] CPOYHBIM XapakTep JIMIIEH3UOHHOTO JI0T0BOPa, MPEIIIOIATr oI
nepeiavy NCKIIIOYUTENFHOTO IpaBa Ha ONPEeTICHHBIN CPOK.

B. 1. BYCBII'TH
VYpanbsckuii unctutyt — dpunran PAHXul C npu [1pesunenre PO

PEIJIAMEHTAIUA OTBETCTBEHHOCTHA
3A ITIPECTYIVIEHUSA, CBA3AHHBIE
C 3JIOYHNOTPEBJIEHUEM ITPU DMUCCHUU HEHHBIX BYMAT
B POCCHUH U ®PT': CPABHUTEJIbHBIN AHAJIN3

CoBpeMEHHbI  ypOBEHb pa3BUTHSl OTHOIIEHMH B  oOmnactu
VUPEKACHUS COBMECTHBIX FOPUIMYCCKUX JIMI[ M YBEIWYCHHE YTOJOBHO-
MIPaBOBBIX JICSIHUI B 00JIACTH SMHCCHM LIEHHBIX OyMmar IpH OpraHM3alin
JAHHBIX OPUAMYECKUX JIMI TpeOyeT CHEeNUaJbHOTO aHajiu3a HOpM
yromoBHoro mnpaBa Poccum m ®PI' B npamnoit chepe. Ilpu amammsze
YKa3aHHBIX HOPM BHISTCS CIEAYIOTIE BEIBOIBI:

1. B ®PI" HOpMBI, yCTaHABIHMBAIOIINE YTOJIOBHYIO OTBETCTBEHHOCTH
3a 370ymnoTpebJeHrs TNPH HSMHUCCHU IEHHbIX OyMmar, YCTaHOBJIEHBI B
Nebenstrafrecht: § 399 3akona ®PI" «O6 akiHOHEPHBIX 00IIECTBaX» 1965
T., § 34 3akona OPI" o mopsake XxpaHeHusI IeHHbIX Oymar 1995 . u ap., 4To
3aTpynHseT KBaIM(UKAIWIO JIESHUH B CBSI3M C MHOTOYHCIEHHOCTBIO
UCTOYHHMKOB, TpeOylomux K HUM oOpamenus, B Poccum -
KoanduuupoBaHsl B pamMkax YK PO.

2. Ilpu aHanmmsze «IO3UTHBHOTIO» 3aKOHOJATEJLCTBA B 00eWX
CTpaHax MopakaeT NpopadOTaHHOCTh HOPMATHBHBIX Npennucanuii B @PT.

3. B wmcchemyeMbIx cTpaHaX ~OTBETCTBEHHOCTH 3a  JIaHHBIC
MPECTYIVIEHUST MOJIEKUT paszHblil kpyr juu: B ®PI' -  Tosnbko wieHbl
COBETa IMPEKTOPOB U WIEHHI HabmronaTensHoro coBera. B YK P® — o0mmit
CyOBEKT, UTO TpEATOoJIaraeT Pa3HOHAIPABICHHOCTh YTOJOBHOTO 3aKOHA
obenx CcTpaH Ha TPUBICYCHHE K OTBETCTBEHHOCTH OMNPEICICHHBIX
KaTeropuu JIML.

4. Hopwmel YK P® cnenyer pasrpaHHuMBaTh C COOTBETCTBYIOIIMMU
HOpPMaMH aIMHHUCTPAaTHBHOTO MpaBa, 110 pa3Mepy MPUYHHSAEMOT0 yIiuepoa,
B ®PI' — nesHus, nmoBnekiue 1000T0 pasMepa yiiepO, Mpu HATUYUUA BCEX
MIPU3HAKOB, BJIEKYT YTOJOBHYIO OTBETCTBEHHOCTb.

5. B  ®PI' mnpemycmoTpeHO OoJbllie  BO3MOXKHOCTEH  JUIst
MHAMBUIyalHU3alluy Haka3aHWs, dyepe3 MpU3My Ha3HauCHMs HaKa3aHUs, 4eM
B Poccun, 4to cBsizaHo ¢ OpMyIHMPOBAaHHEM COOTBETCTBYIOIINX CAaHKINH

IToxBozst NTOT, MOKHO CIENaTh BHIBOJ] O OOJIBIIEM COOTBETCTBUH
yrosoBHoro 3akoHa @PI" B 065acTi ycTaHOBIICHHSI OTBETCTBEHHOCTH 32
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370yTIOTPEOICHNS TIPH SIMUCCUH LICHHBIX OyMar peaausM MeXIyHapoIaHON
MIPEANPUHIMATEIBCKON AEATEIPHOCTH 1 CIICIIM(UKH IPABOBOH PETyIISIHN.

A. 1. BOBK
MBaHOBCKMI rOCYAAPCTBEHHBIM YHUBEPCUTET

PEKJIAMA 1 CMH B TEPMAHUWM: FOPUIMYECKHWI ACIIEKT

Peknama BakHa IS CpPeICTB MaccoBOW WMH(OpMALUU, T.K. JOXOJBI
or Hee ¢uHaHCHUpYIOT uacTHele CMMU, koTopele Oe3 Hee ObUIM OBI
HE>KU3HECTIOCOOHBI.

B obsactu mewarty, TeJIEBUAEHHS W paJMOBEINAHMS JCHCTBYET, B
YacTHOCTH, «3aKOH 0 Oopn0e ¢ HemoOpOCOBECTHOM KOHKYpEHIHEH» OT
1909 r., xOTOpBI NpPU3HAET HEJOIYCTUMOM peKlaMy, KOTOpas BBOAUT B
320y X/ICHHE WM HapyllaeT MOpajJbHble HOpMBL. Hapsiy ¢ 3aka3unkamu n
nrotoButemsiMu  pekinamMel, CMMUM  HecyT OTBETCTBEHHOCTh 3a €€
MIPOTHUBOIIPABHOE COJIEP)KaHNUE HIIH O(hOpMIICHHE.

Pexmama B mo6pix CMUM  mpu3HaeTcss TNPOTHBOINPABHOM U
HeI0OpOCOBECTHOM, €C/IM OHA HapyIIaeT MpaBa JMIHOCTH TPETHUX JIHIL.

Jlnst medaTy M Ui TeNepaguoBeIlaHus AEHCTBYET 3aKOHOAATEIbHOE
TpeOOBaHHE YETKO OTHENATh PEeNaKIHOHHBIM Marepuan OT PEeKIaMHBIX
MaTepHasioB. B OTHOIIEHHN Ta3eT U KypHAIIOB 3TO TpeOOBaHHE 3aKPEIIeHO
B 3eMEJIbHBIX 3aKOHAX O IevaTH. B ciydae ecnu u3aarenb IepHOIUUECKOTO
MIEYaTHOTO M3AAHUS IIOJIyUYHJI HIIM ITOTpeOOBall IUIaTy 3a IyOIMKaIUIo Win
Takas IUiata ObUla eMy oOemiaHa, OH O0s3aH YeTKO OO0O3HAYHUTh 3TY
MyOJIMKAMIoO CJIOBOM «OOBSBIEHHE», B TOM Cllydae €ClIM TakKas
myOnuKanus HE pacliojokeHa W He odopMileHa Kak OYEBHIHOE
OOBSIBICHUEY.

CormacHo 3ak0HYy «OO0 OTBETCTBEHHOCTH 3a IIPOJAXY HACEICHHIO
HEe10OpOKAaYECTBEHHBIX ITPOIOBOJILCTBEHHBIX TOBAPOB U MPEIMETOB MEPBOH
HeoOxoauMocTH» OT 1936 . 3ampemeHo «peKIaMHpoBaTh TabadyHYIO
MIPOLYKIHUIO MO PAaguo WM TEJNEBHICHMIO». B ocTampHBIX cdepax 3aKoH
yCTaHaBJIMBAET JIMIIb OrPaHUYEHHs] Ha peKiaMy TabayHoi npoaykuun. He
JIOJDKHO OOIIECTBY Ka3aThCs, «YTO TOTpPeOJIeHHE WM YNOTpeOJeHHe MO
Ha3HAa4YeHHIO TabayHOW MPOJYKIMH HE OMACHO JJIsl 3I0POBbS HJIH CIOCOOHO
IOJIOXKUTEIBHO TOBIMATE Ha paboTy opraHusma, paboTocrocoOHOCTh WIN
Xopolee caMo4yBCTBHE». B o0macTé pekiaMbl BCeX BHJIOB aJIKOTOJIBHON
MIPOIYKIUHU TIPEyCMOTPEHBI MOJAPOOHBIE IUPEKTHBE B a03. 2 cT. 15
KonBenunn Cosera Esponsl, kotopele B I'epmaHum  sSBIAroTCA
JCUCTBYIOIIUM IIPABOM.

TakuM 00pa3oM, MOKHO HaOJIIOAAaTh MAaCCHBHYIO 3aKOHOJATEIbHYIO
0a3y, perylmmpyromylo HWMEHHO pekilamy B I'epmanun. Hemenxkoe
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3aKOHOZATEIbCTBO, Ha HAIl B3MJIAA, BO MHOTOM HAlpPaBIECHO HA 3alpeThl,
pasrpaHuuYeHHs KaTeropuil W orpaHmdeHus pekiaambl B CMU, uro Moxer
MOCITY’KUTh MPEAOTBPALICHNEM BO3HHMKHOBEHHMSI MPOOJIEM M KOJUIM3UHA B
Tpase.

K. 1. BOPOHKOB
HBaHOBCKMII rOCYAAPCTBEHHBIM YHUBEPCUTET

YT'OJIOBHASI OTBETCTBEHHOCTbD 3A HE3AKOHHBIN
OBOPOT OPYXUSA 110 3BAKOHOJATEJIBCTBY P® U ®PI’

VYcTaHOB/IEHHE  YTOJIOBHOM  OTBETCTBEHHOCTH 3a HE3aKOHHOE
oOpaiieHne ¢ OpY)XKHEM XapakTepHO JUIs Bcex 03 HCKIIOYeHUs
3apyOexHbIX cTpaH. OTiandme 3aKiIovaeTcs B HECOBIAJCHUU OpPYKEHHON
TEPMHHOJIOTHH,  COJEPXaHUs CaHKIMA ©  o0bema, O(QUIHAIBEHO
pa3peIIeHHBIX MOJTHOMOYHH 10 OTHOLICHHUIO K Pa3IMYHBIM BHIAM OPYKHSL.
B dactHocTH, y4YeHBIE BBIACTAIOT TPYIIY CTpaH, YTrOJIOBHOE
3aKOHOZATEIBCTBO KOTOPBIX COAEPXKHUT CHCTEMY HOPM C JKECTKUMH
cankuusamu: Kuraii, CIIIA, Ilonsma. Ko BTOpol Tpymime MOXXHO OTHECTH
CTpaHBbl, YbH 3aKOHOJATENILCTBA NPELYCMATPUBAIOT JOBOJILHO YMEPEHHbIC
CaHKIUM 3a COBEPIICHUE NAHHBIX IPECTYIHBIX MOCATATENLCTB (AHIIHA,
Opannust). Tperbst rpynmna crpan (Iomtanaus, Smonus, ['epmanws)
NOJYEpPKUBAET OCHOBHYIO HANpaBJIEHHOCTh YTOJOBHO IIPABOBBIX HOPM,
3aKJIOYAIONIyIOCsi, 10  MHeHuto uccienosateneid  (A. M. Kpasuos,
A.A.3anosH), B  YCTaHOBJIEGHMHM IIPaBOBOTO  3aCJIOHA  IIPOTHB
HCHOJb30BAHUS  OPYXUS B  MPECTYIUIEHUSIX; OHU  BBIIOJNHSAIOT
MIPEAYNPEIUTENEHYIO POJIb, YCTaHABINBAas OTBETCTBEHHOCTh 3a BIIA/ICHHE
OTHECTPENbHBIM OpYXXHEM C HAMEPEHHEM HE3aKOHHO TPHMEHHTh €ro
MIPOTHB IPYTOTO JINIIA.

Hanpumep, cormacHo HeMeELUKOMY 3aKOHOJATeIbCTBY Kpaxka NpHU
HaJIM4UU OorHectpenbHoro opyxus (§ 244 YK) Brneder HakazaHue B BHUIE
JUIIEeHUsT cBoOOAbl Ha cpok jgo 10 mer. Y. 1 § 127 YK P
MIpeyCMaTpUBAeT OTBETCTBEHHOCTh [UIA JIMIA, KOTOPOE, HE MMed Ha TO
npaBa, cHaOXaeT Opy>KMEM HWIIM BOSHHBIMH MaTepuallaMHi BOOPYXECHHYIO
TpyIILy, 3Has, YTO OHA cO3/laHa 0e3 3aKOHHBIX MOJHOMOYMH (Haka3aHHE -
JIUIIeHne cBOOOJBI Ha CPOK a0 2 yeT wiam mrpad). ByHT 3aKimroueHHBIX
TIPU3HAETCS] 0CO00 TSHKKUM, €CITH €TI0 MCTIOHUTEINb WM COyYaCTHHK UMEIOT
Ipu cebe OTHECTPENbHOE WM APYroe OpYXHE Ul €ro MPHUMEHEHUs Iph
coepmeHnu nesHus (§ 121 YK @OPI). MoxHO mnpeamnosokuTh, YTO
OTCYTCTBUE B HEMEIKOM 3aKOHOJATENbCTBE CICHMAIBHOH HOPMBI,
YCTaHABIMBAIOIIEH OTBETCTBEHHOCTh 33 HE3aKOHHBIH O0OpOT OpYXKHA,
CBSI3aHO C OoJee JIOAIBHBIM OTHOIICHHEM YTOJIOBHO-TIPABOBOM MOJUTHUKU K
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chepe BIageHUs oOpyXHeM rpaxigaHamu. Ho mpm 3ToM HeoOXxommumo
OTMETUTh  HAJIMYME  JIOCTATOYHO  IOHPOKOTO  TEPedHs  JACSHHH,
MIPEAyCMaTPUBAIOIINX TIOBBIILICHHYI0O OTBETCTBEHHOCTh 3a COBEpIICHHE
MIPECTYIJICHUS! C IPUMEHEHUEM OPYKHSL.

T. A. )KUBOB
HBaHOBCKMI rOCYAAPCTBEHHBIA YHUBEPCUTET

O HEKOTOPBIX TPOBJIEMAX YFQJIOBHO-HPABOBOﬁ
3AIIUTHI MHTEJUVIEKTYAJIBHOU COBCTBEHHOCTH

AKTyallbHOCTb BOIPOCOB, CBS3aHHBIX C OXpaHOH M 3aIlUTON
PEe3yJIbTaTOB HMHTEIUIEKTYyaJIbHOW AEATEIBHOCTH OOYCIIOBJICHA BO3POCILIEH
3HAYUMOCTBIO  PE3YJIbTATOB  HMHTEIUICKTYaJIbHOM  JIESTENBHOCTH  JUIS
pa3BuUTHS 001IeCTBa B cBsA3M ¢ npuHATHeM yactu 4 'K PO.

Cr. 1225 TK P® mo3Bomster chopMyaupoBaTh MOHATHE
WHTEIJIEKTyaIbHOH  COOCTBEHHOCTH KaK  OXpaHSEMBIE  PE3yJIbTAThI
WHTEIJIEKTYa bHOW JEATCNIPHOCTH W TIPHpPaBHEHHbIE K HUM CpEICTBa
WHIUBHUIYyaNu3alud IOPUIMYECKUX JIMI, TOBapoB, paboT, YyCIyr u
TPEaPUSTHH.

Ilon oxpaHOW [EHCTBYIOLIETO YIOJOBHOI'O 3aKOHAa HAaXOAATCA
MIPaKTHYECKH BCE OOBEKTHI MHTEIUIEKTYAIbHONH COOCTBEHHOCTH: aBTOPCKHE
u cMexHble paBa (ctT. 146 YK P®), uzobperaTenbckue 1 HaTeHTHBIE TTpaBa
(cr. 147 YK P®), rtoBapueie 3Haku (cT.180 VK P®D), cBenenns,
COCTaBJISIIOLINE KOMMepueckyto TaiHy (cT. 183 YK P®), xommbrorepHas
nHopmanus (ct. 272 YK P®D), BpeoHOCHBIE KOMITBIOTEPHBIE IIPOIPaMMBbI
(ct. 273 YK POD).

OpHako JEHCTBYIONIEE YrOJOBHOE 3aKOHOAATEIBCTBO HE MO3BOJISET
3¢ (GeKTUBHO OOPOTHCS C TMPECTYIUICHUSIMH B cdepe HHTEeIUIEKTyalbHOU
cobctBeHHOCTH. HesHaunTensHas Mepa Hakas3aHUs, NPEIyCMOTPEHHas 3a
JaHHBIC TIPECTYIUICHHS, BBICOKAs NPHUOBID W MHHUMAIBHBIA PHUCK
HAaCTYIUIEHHS OTBETCTBEHHOCTHM NPUBOAAT K TOMY, YTO KOJHYIECTBO
MpecTymieHni He yMeHblnaercs. CTOUT TakkKe OTMETHUTh, 4YTO MEXaHH3MOB
TOYHOTO 3aKpeIUIEHHs HWHTEUIEKTYalbHBIX IIpaB Kak TaKOBBIX HeE
BBIPa0OTAHO B IEWCTBYIOIIEM 3aKOHOAATeNbcTBE. KpoMme Toro, cyobekTaMu
HapyIlIeHUH 4YacTo SABISETCA IOPUAMYECKHE JIMIA, KOTOPHIE HE SBJISIOTCS
CyOBeKTaMH YroJioBHOTO mpasa B P®. B cBsi3u ¢ 3TUM BO3HHMKAET BOIIPOC O
pelenuuy onbiTa BeIylux cTpad. B wactHocth, B @PI" ropuauueckue aumna
MOJIekKaT IOPUAMYECKON OTBETCTBEHHOCTH, a TaKXKe OTJIAXKEH MEXaHU3M
OTCJEKUBAHMS IpaBOHApyLIeHU! B VIHTepHETe, Ha KOTOPBIM MPHUXOAUTCS
npBUHaAs ponsa genuktoB. Tak B 2010 rogy pemeHHeM OKpPY»KHOTO CyAa
I'amGypra 6511 omrpadosan Ha 150000 eBpo mopran «Rapidshare».
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VYscHenue mpobiemM YTOJIOBHO-IIPABOBOM 3aILUThI
MHTEIJIEKTYaJIbHOW COOCTBEHHOCTH W COBEPIICHCTBOBAHHE MEXaHHW3MOB
3alIUTHl TIOMOXKET COXPAHCHUIO M HAPAIMBAaHUIO WHTEJIEKTYalbHOTO
MOTEHIIMANA, KyJIbTYPHOTO HACIEAMsS W TOBBIIICHUIO MEXIYHAPOIHOTO
aBTOpPUTETA.

E. B. KNPUJIJIOB
VYpansckuii uacTUTYT — Prmran PAHXul C npu [1pesunenre PO

KOI'JIA ABOPT CTAHOBUTCA NPECTYIIVIEHUEM:
CPABHUTEJIBHBIU AHAJIN3 YK POCCHU U TEPMAHUN

Jemorpaduueckas curyanuss B Poccuu, HECMOTpPS Ha pean3aIiiio
pasNMYHBIX ~ TOCYJapCTBEHHBIX MPOTpaMM, OCTaeTCsi  KPUTHYECKOIL.
[TpousBoacTBO abopTa MrpaeT B 3TOM HE MOCIEAHIOK poib. OOSI3aHHOCTH
rOCYAapcTBa COCTOMT HE B 3alpEIleHHH MPOU3BOJICTBA ab0pTa MOIHOCTHIO,
HO B 3aKOHOJATEIbHOM YPETYJIMPOBAHWUH TPABWI MPOBEICHUS IaHHOU
Mpouleaypel, B TOM  YHCIE  YrOJIOBHO-TIPABOBBIMH  CPEICTBAMH.
CpasaurensHblii ananu3 HopM YK Poccun (ct. 123) u ®PI' (cr.cT. 218-
219b), 1MO3BOJIIII BBISIBUTH CIICAYIOIINE 0COOCHHOCTH HEMEIKOTO TOX0/1a K
YroJIOBHOM OTBETCTBEHHOCTH 32 IIPOU3BOJICTBO a0OPTOB:

1.B xauectse npecryrieanss YK ®@PI" 3akperuisier B Oonee mMUpOKnit
KPYT Pa3JIMYHbIX CUTYalWH, CBSI3aHHBIX C IPEPHIBAHNEM OEPEMEHHOCTH.

2.CyOBEKTOM TPECTYIUICHUS MOXKET OBITH: JIMIIO, UMCIOIIEe HABBIKH
W JIMICH3WIO Ha 3aHATHE TaKOH [EeSATENbHOCTHIO; JIMIO, HE HMEoIIee
TaKOBBIX HABHIKOB W JIOKyMEHTOB; JIMIIO, HE3aKOHHO pEKIaMHupyroliee
CpeACTBa M yCIyTW IO MPOBEACHUIO abopTa. JKeHIIHA, caMOCTOATEIBLHO
npoBosImas cede abopT, HE ABISIETCS CYOBEKTOM IPECTYIUICHUS.

3.3a He3akOHHOE MPOU3BOICTBO a0OPTa M MHBIC CBSA3aHHBIC C HUM
neiictBus YK ®PI' nmpexycmaTpuBaet Oosiee cTporue cankuuu, Hexenn YK
PO, B Bume wmrpada, NWIIEHHs T[paBa 3aHUMAaTbCs —ONPENENICHHON
JIEeATENHHOCTHIO CBOOOIBI U JIUIIIEHHSI CBOOOIBI HA CPOK OT 2 JI0 5 JIeT.

4. YK OPI" coxepxur He TOJIBKO COOCTBEHHO HOpPMAaTHBHBIE
NpeANUcaHis KPUMHHAIBHOTO abopTa, HO W NPOLEAYpPHBIE aCIEKTHI
BOMpOCA, CBSI3aHHbIE C TOPSJKOM IPHUBJIEYEHUS K  YTOJOBHOU
OTBETCTBCHHOCTH, HANpUMeEp, HOPANOK IIPOBEACHHUS KOHCYJIBTAllUU Y
Bpada, C LENbI0 OKAa3aHWs MOMOIIM XCHIIMHE B NMPUHITHH NPABUIBHOTO
pelIeHns B OTHOIICHUH NPEpPBIBaHNs OEpEeMEHHOCTH.

Cpasrenne HOpM 0060nx YK 04YeHB HarysIIHO OKA3bIBACT yPOBEHb
3allUThI KU3HU €O CTOpOHBI rocygapcrsa: B YK P® 3amumniaercs mnpaso
JKEHIIMHBI Ha 310poBbe, a B YK OPI" 3amuniaercs u npaBo HEPOIUBIIETOCS
yejoBeka Ha JKM3Hb. TakuM oOpa3oM, 3a00Ta O CBOMX TpaXAaHaX CoO
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cTopoHbl rocynapctsa B @PI" HaunHaeTcs elle B MOMEHT UX HaXO0XJIEHUS B
Tene MaTepu. Poccwm, yuWTBIBasS €€ IDIAHBI HAa  MOIICPIKKY
JeMorpauecKoro pocTa, ciaeayeT oOpaTUTh BHUMAaHHE HA JaHHBIC HOPMBI
U cIenaTh COOTBETCTBYIOIINE BBHIBOJIBI O BO3MOKHOCTH NMPHUMEHEHHUS HX B
POCCHIICKON JEMCTBUTEIBHOCTH.

. A. KIIFOEBA
MBanoBCKUi rocyAapCTBEHHBIM YHUBEPCUTET

K BOITPOCY OB OBBEKTE NPECTYILIEHUH,
MNPEAYCMOTPEHHBIX CT. 329 YK P® U § 90A YK ®PI'

B coBpemeHHOM Mupe, KaKk M Ha MPOTSXKEHUU BCEH HCTOPHH,
roCyJJapCTBEHHBIE CHMBOJIBI MIPAIOT 3HAYHUTENBHYI0 poiib. Kakaslil Hapon
CO3/]aeT W IIOYMTaeT COOCTBEHHbBIC HAIMOHAJIBHO-TOCY/IapPCTBEHHBIE |
MPaBOBBIE CHMBOJIBL, ITOCKOJBKY 0€3 CyBepeHHOH TOCYIapCTBEHHOCTH
HEBO3MOXHO TIPEICTaBUTH OOIIECTBEHHYIO M TYXOBHYIO JKHU3HB CTPAHBI.
CuMBOIIaMH,  OJIMICTBOPSIIOIIAME ~ HE3aBHCUMOCTH M CYBEPEHHOCTH
rocyAapcTBa, €ro aBTOPUTET, Ha Pa3HbIX J3Talax MWCTOPUM SIBISIUCH
TocynapcrBennbiit repd, ['ocymapctBenHblit ¢uar u [ocynapcTBeHHbIN
rumH. Ha cerogusmmanit YK ©PIT 3akpenmseT HOpMy 00 OTBETCTBEHHOCTH
3a T.H. «OCKOpOJIeHHe» rocynmapctBa U ero cuMBoyioB (§ 90a YK ©®PI') B
IJlaBe O TMPECTYIUICHUAX, CO3JAaloIUX YIPo3y JAEMOKPATHYECKOMY
NIPaBOBOMY TocyaapcTBy (Ti1aBa TpeTbs). Ilo MHEHMIO HeMeIKOoro
3aKOHOJATENs], Yrpo3y TaKOro COACPXKAHUS CO3JAI0T TaKXKe: areHTypHas
JIeITeNIbHOCTh B 1elsIx  caboTaxa, ockopOienne ®exepanbpHOro
IIpe3unenTa, UCHOIB30BAHUE 3HAKOB HEKOHCTUTYLMOHHBIX OpraHU3alui,
pacnpocTpaHeHWe  MNpPONaraHJUCTCKUX  MaTepuajioB  OpraHu3alui,
SIBITIONIMXCS. HEKOHCTUTYIIMOHHBIMH 1 TIp. Crienuduka 0o0beKTa, BaXKHOCTD
OXpaHSeMBIX ONar mpemompenenseT W pa3Mep HakasaHusa. Tak, 3a
OCKOpOJICHHE CHMBOJIOB TOCYJapcTBa MOXET OBITh HA3HAYCHO HAKa3aHHE
JI0 TpeX JIeT, B OTACIBHBIX CIydasx (HampuMmep, Koraa CyObeKT JeHCTBYeT
YMBIIUIEHHO U BbICTyHmaeT npoTtus 1einoctHoctd OPI,  npotus
KOHCTUTYIIMOHHBIX OCHOB) — JIO IIATH JIET JIUIIEHUs] cBOOOBI. Poccuifckuit
3aKOHOJaTeIb HAa3bIBaeT B KAa4eCTBE BUJIOBOTO OOBEKTa HAJPYyraTelibCTBa
Han [ocymapcrBenHbIM Tepbom P® wmmm TocymapcrBenHbiM (iarom PO
NMopsAoK  ynpaBieHus. Ecnum  opueHTHpoBaTbcs Ha  €BpOINEHCKYyIO
MIPABONPUMEHHUTENBHYIO MPAKTUKY, TO MECTOPACIOJIOKEHHE JaHHOTO
COCTaBa JOJDKHO OBITh ONPEAEIECHO B IVIaBE O MNPECTYIUICHHUSX IPOTHB
OCHOB KOHCTHTYIIMOHHOTO CTpOsI M 0€30IacHOCTH rocyaapcrsa (riasa 29
YK P®), 49T0 mNO3BOJIMT YCTaHOBHUTH OoJiee CypOBOE Haka3aHHE 32
moto0HBIE NesTHUA. B ¢BOIO ouepenn, COMOCTAaBISISA 3TH COCTABEI HA YPOBHE
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POIOBOrO OOBEKTA, MOKHO MPEIIIOJIOKHUTE, YTO 3aKOHOJATENHN JIBYX CTpaH
BUAAT JAHHOE AESHHUE B TPYIIIC MPECTYIUIEHHH MPOTHUB IOCYAapCTBEHHON
BIIACTH.

10. A. KOPOJIEBA
MBaHOBCKMII TOCYAAPCTBEHHBIM YHUBEPCUTET

CHUCTEMA CAHKIHMI, IPUMEHSAEMBIX B OTHOILIEHUU
HECOBEPIIEHHOJIETHAX ITIPABOHAPYIIUTEJIENA
(HA ITPUMEPE YI'OJIOBHOI'O
3AKOHOJATEJIbCTBA TEPMAHHNN)

B  nayyHoil  sMTeparype  OTMEYaeTcs, UYTO  YTOJOBHBIM
3aKOHOJATEIILCTBOM Il'epmannn yCTaHABJIMBACTCS B KauecTBe
OCHOBOITOJIATAIOMIETO TPHHIUI TPEHMYIIECTBCHHOTO BOCIHTATEIFHOTO
XapakTepa CAHKIWH, KOTOPBIE MPHMEHSIOTCS C MENbI0 MPEIOTBPAICHUS
JAIBHEHIIero HEraTUBHOTO Pa3BUTHA HecoBepIIeHHoneTHero. [Ipumenenne
Mep, aNbTEePHATHBHBIX YTOJOBHOM OTBETCTBEHHOCTH U HaKa3aHHUIO,
SIBJIIETCS. OCHOBHBIM CIICIIUATBHBIM CPEJICTBOM MPABOBOIO BO3JECHCTBUS Ha
HECOBEPLICHHOIETHUX IIpaBoHapylurenceil. Peamusanus naHHBIX  Mep
UMEeT YeTKOEe 3aKOHOAATEbHOE 3aKpeIUIeHHE B «3aKoHEe 00 OTIIPaBICHUU
MpaBoOCYAMs MO JejiaM HecoBeplieHHoJieTHux» 1953 r. B cooTBercTBUM C
JTAHHBIM HOPMAaTHBHBIM MPaBOBBIM aKTOM B OTHOIIICHUU
HECOBEPIICHHOJETHUX  JCHCTBYET  CIIEAyIOIIas CUCTeMa  CaHKIIHM:
BOCITUTATENIbHBIC MEPhI, MPUHYIUTCIBHBIC (MCIIPaBUTENBHBIC) CPEACTBA U
Haka3aHWe, Ha3HauYaeMO€ HECOBEPIICHHOJETHUM. B  oTiawdnme oT
POCCHIICKOTO 3aKOHOAATEIhCTBA, B ['epMaHUU CYIIECTBYET TOJBKO OIUH
BUJI Haka3aHWs, MPUMEHSIEMBbIH B OTHOIICHWH HECOBEPIIEHHOJETHHUX, -
JINIIEHHE CBOOOIBI. AHAJIOIHYHBIC POCCHHCKMM Mephbl (0OIIECTBEHHO
MoJIe3HbIE PabOTHI, yIjaTa AEHEKHOrO B3HOCA) HEMELKHM 3aKOHOJATEIIEM
OTHECEHBI K IPYIIEe BOCIUTATEIBHBIX MEP U MPUHYIUTENBHBIX CpeacTB. 1o
o01IeMy MpaBIIy 3a MPECTYIUICHUE Ha3HAYAIOTCS BOCIIUTATEIIBHBIC MEPhI, U
TOJILKO B Ciy4ae, €ClIM HX OKa3blBa€TCAd HEJOCTATOYHO, MPUMEHSIIOTCS
NPUHYIUTENbHbIE CpEJICTBA WIM HakazaHue. K BocmuTaTenbHBIM Mepam
OTHOCSITCSl Jlaua YKa3aHUd U pacHopsKEHHE MOJIb30BaThCsl MOMOUIbIO B
BOCTIHTAaHUH (MIPEIYyCMATPUBAIOTCS TPEIITUCAHUS U 3aIllPETHl, KacaloIIHecs
BPEMSTIPETIPOBOKICHHIS HECOBEPIICHHOJICTHETO, 0053aTEILCTBO POAUTENCH
WIA OIEKYHOB COTJIACOBHIBATH C COOTBETCTBYIOIIUME OpPTaHAMH MEpHI,
Kacarommecss COIMAIbHBIX CTOPOH JKU3HU TIOApOCcTKa). [IpuMeHeHume
TIPUHYIUTEIBHBIX CPEJCTB HAIEJICHO Ha TO, YTOOBI HECOBEPIIEHHOJIETHHUI
OCO3HAJl TSDKECTh COBEPIICHHOTO JCSHHS, IOCIEACTBUS s OOIIecTBa.
MoxeT OBITh HAa3HAYCHO MPEIYNPESKICHUE, BO3JIOXKCHUE OOS3aHHOCTEU
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(HampuMmep, Bo3MelleHHMe ymiepOa, yIulaTa CyMMBbl JEHer B ajpec
OIIarOTBOPHUTENBEHOW OPTaHU3AINH U TIP. ), apeCT.

K. A. KY3HELIOBA
HBaHOBCKMI FOCYAAPCTBEHHBIM YHUBEPCUTET

ITPABOBOE PEI'YJIMPOBAHHUE ABOPTOB
B P® 1 ®PT: CPABHUTEJIbHBIN ACIIEKT

B craree 17 Koncrutrynuuu P® roBoputcs, 4TO OCHOBHBIE NpaBa U
CBOOO/ABI 4YEJOBEKa HEOTYYXKJAeMbl W TPHHALISKAT KaKIOMY OT
poxnenns. CrnenoBarenbHO, NpaBaMH (a2 3HAUYUT M IPAaBOM Ha JKHU3HB)
YeJI0BeK 00J1aaeT ¢ MOMEHTA POXKICHUS.

B coorBerctBun ¢ OcHoBamMu 3akoHonatenbcTBa Poccuiickoit
Denepanun 00 oxpaHe 340pOBbS I'pakiaH, A0OPT MPOBOIAMTCSI IO KETAHUIO
JKCHIIIMHBI TIPH CpPOKe OepeMeHHOCTH A0 |2 Hemenb, MO COMHAIBHBIM
MOKa3aHWAM — TIPU CPOKe OSpeMEHHOCTH 110 22 Helenb, a MPH HAINIAN
MEIUIMHCKUX TOKAa3aHUH M COTJIACHH JKCHIIMHBI — HE3aBHCHMO OT CPOKa
oepemennoct. CorimacHo YK P® (cr. 123) mpecrymieHueM siBisieTcs
MIPOU3BOJICTBO a0OpTa JHUIIOM, HE HMMEIOUINM BBICIIETO MEIHUIIMHCKOTO

o0pazoBaHusl.
B ®PI' camo mo cebe mpepriBaHHE OEPEMEHHOCTH YKE SIBIISETCS
yroJOBHO-HAKa3yeMbIM  JesHHEeM. [Ilpy  3TOM  OTBETCTBEHHOCTH

IIpeaycMaTpuBaeTCs Kak JJIs Bpada, IpPONU3BeALIero abopT, Tak U Ui caMon
O6epemenHol skeHIIMHBL. B §218a VYromosHoro Kopmekca mepeunciieHst
Cllyyad, KOTOpBIE HCKIIOYAIOT YTOJIOBHYIO OTBETCTBEHHOCTb. JTO
CIIEAYIOIINE CUTYaINN: Koria OepeMeHHast )KEeHIIIHA HaCTauBaceT Ha abopTte
W J0Ka3aia, 4To 3a 3 JAHA 0 BMELIATENbCTBA OHA ObIIa HAa KOHCYJIBTalluU Y
Bpaya; €ciii CO BPEMEHH 3adarus mpoinio He Oonee 12 Henmens (B cirydae,
€CITi CYyOBEKTOM SIBISIETCS caMa JKCHIIIMHA CPOK COCTaBISeT 22 Helenn);
IpepblBaHNEe  OEPEMEHHOCTH MO  MEAWLIUHCKAM  TOKa3aHUsIM; IO
COLIMANIbHBIM ITOKA3aHUSIM; €CIIH OEpPEMEHHOCTh HACTYIMIA B pE3YibTaTe
YrOJOBHO HAKa3yeMOI'o JIEsHHUS, COBEPIICHHOTO B OTHOLICHHHU >KEHIHHBI.
ITomuMoO 3TOro caMOCTOSITEIbHBIMU YTOJIOBHO-HAKa3yEMbIMU JCAHUAMU I10
npasy OPI'  sBisitoTcs  Takke npephiBaHHe — OepeMeHHOCTH — 0e3
MEJUIMHCKOTO 3aKJIIOYEeHHUs, HEMPaBWIbHOE MEIUIMHCKOE 3aKII0YeHHe,
HapylIeHHe BpadyeOHOTrO Jojira NpW NpepblBaHUM OepeMEHHOCTH. Takum
o0pa3oM, mpaBoBoe peryiupoBanuu aboptoB B ®PI' sBnsieTcs Hambonee
Pa3BUTHIM M OTBEYAIOIIUM TPEOOBAHUSIM COBPEMEHHOTO LUBHJIN30BAHHOTO
oO1mecTna.
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10. I1. JIVBSAHAS
MBaHOBCKMII rOCyAapCTBEHHBI YHUBEPCUTET

HEITPUKOCHOBEHHOCTb YACTHOM )KM3HU U CBOBOJIA
CJIOBA B CIIA UTEPMAHUN

Msr npoaHamm3upyeM aBa cyaeOHsix pemreHus: CIIA — memo
bonoma u ®PI" - neno Dcpel.

Jxo3edp BoHom, Oymyum >keHaT W C JAByMs NPHEMHBIMH JIETbMHU,
BCTYIIIJI BO BHEOpauHble OTHOLIEHUS ¢ nucarenbHuLeil Cro3anHoi KaiizeH.
Ux otHOmeHHs 3akoHumuch B 1998 1., a B 2001 . Kaiizen omyOnukoBaia
cBoro kHury «Kamepa, koTopyro Aajga MHE MOs MaMay, B KOTOPOH omucana
MHTUMHBIE OTHOIIeHUs ¢ boHoMoM. borom npeassBun uck nporus Kaiizen
3a HapylICHWEe HETIPUKOCHOBEHHOCTH YaCTHOM H3HH, HO CyIl PEeIIHI JeJI0
B monn3y Kaiizen naxe 0Oe3 cymeOHOro pasbuparenscTBa. Pemaromiee
3HaueHue UMeNo To, uTo uHTepec Kaizen 3amumancs Ilepsoit Tlonpaskoit
k Koncrurymmu CHIA, xotopass TpeOyeT TOJIBKO «IOCTATOYHYIO CBS3b
MEXAY HSTUMH HMHTUMHBIMHM JETaIAMH» M, [0 KpailHed Mepe, OIHOMI
mpo0OseMoH, 3aTparuBaroiel obmecTBeHHOCTh. ABToOmorpadms Kaiizen
COOTBETCTBOBaJIa dTOMYy TpeOoBanuio. Takum oOpazom, aemo B CIIA Bo
MHOTHX ClIydasXx OyAeT BBIMTPBILIIHBIM, €CIM MH(pOpManus, U3JI0KEHHas B
poMaHe, HHTepEeCHa 1 3HaUYUMa 711 OOIECTBEHHOCTH.

Poman Dcpa, onyOnmkoBaHHbIH yxe B ['epMaHuy, Takke 3aTparuBal
KpaitHe uHTHMHBIEe netanu. Hemenxuit @enepanbHbiii KoHCTUTYIIMOHHBIN
Cyn B geme Ocpbl YCTaHOBHI HapylIEeHHE IPaBOBOIO HUHTEpeca U
pacnopsauiIcs 3alpeTuTh OCHapHUBaeMyl0 KHHUry. McTimoM B 3TOM jene
Obuta ObIBIIast neBynika aBTopa. CyJ B CBOEM PEIICHHH Pa3bsCHSET, UTO B
KHUTE pPe4yb HAET O JIO0OBHOW HCTOpMM Anama, MHUcaTens, U ICpBI,
aKTPHUCHI, MECTO JCHCTBHS — MIOHXEH. AlaMm, KaKk pacCcKa3zdrK, OT IEPBOTO
JMIA ONHWCHIBAET OTHOIICHWS W pa3JIMuHbIC CHTYaIlMHd, C KOTOPBIMH
CTAJIKMBAETCA Mapa: CEMbIO JCPBI, B OCOOEHHOCTH, €€ BIACTHYIO MaTh, 10Yb
Ocpel OT TIepBOTO Opaka, u, MPeXae BCEro, JMNIHOCTh caMoil Jcpbl. Poman
COJIEP)KUT ONU-CAaHHE CEKCYalbHBIX aKTOB MEXIy DCPOH M PacCKa3unKOM.
Hecmotrps Ha TO, YTO aBTOp HU3MEHWJI [eTajJd B CBOEH KHHre,
«pacmu(ppOBBIBAHUE» PEATBHO CYIISCTBYIOIIMX JHUYHOCTEH B Teposix
poMaHa ObUTO BO3MOXHBIM. Hampumep, MaTh Ocphl Biajena OTeleM B
Typrouu, a Hactosmas Ocpa — Toxe akTpuca. CyJ yCTaHOBUI, UYTO aBTOP
HapyUIMJ «UEHTPAIBHYIO 00JIacTh YaCTHOM >KHU3HH, KOTOpas HYXIaeTcs B
aOCOJIOTHOM  3amMTe» M acleKT IpaB JIMYHOCTH, KacaroIIUXCs
«B3aMMOOTHOIICHUH MEXILy POJIUTEISIMHU U IETHMIY.
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0. M. MACTEPOBA
MBanoBcKMil rocyaapCTBEHHBI YHUBEPCUTET

OCHOBAHMUA ITPEKPAIIIEHUA BPAKA
1O 3BAKOHOJATEJBCTBY 'EPMAHUU

[Ipekpamennem Opaka B TEOPHH CEMEWHOTO TIpaBa Ha3bIBAETCS
00YCIIOBJICHHOE HACTYIUICHHEM ONpEIeEHHBIX IOPUANYECKUX (HaKTOB
HpeKpalieHne IMPAaBOOTHOIICHUH, BO3HUKIINX MEXAy CYNpyramMd H3
I0pUIUIecKd 0(hOpMIIEHHOTO Opaka.

B § 1353 ITY ycraHaBouBaeT, uYTo Opakd MEXAy JIOJAbMH
3aKJIIOYAIOTCsl TMOXXM3HEHHO. [3 4Yero MOXHO cnenaTh BBIBOJ, YTO
IpekpanieHie OpadyHbIX OTHOIIEHWH B ['epMaHMM BO3MOXKHO TOJBKO
BCJIEZICTBHE CMEPTH CYNPYra WM BCIEACTBUE OOBSBICHHS CyIOM OIHOTO
13 CYIPYTOB YMEPILIHM.

Ho wmHOrma ckmamplBaloTCs TaKWe CUTyalWH, KOT/A CyNpyIrn He
MOTYT JaJIbllie B CHIIy Pa3IMYHBIX IPHYHH MPOKUBATH COBMECTHO. B Takmx
Clly4yasx JOIYCKAaeTCsl pacTOpXEeHHe Opaka, KOTOPOE BO3MOKHO TOJBKO B
cyneOHOM mopsnke. bpak cuuTaeTrcst pacTOPrHyTBIM TOJBKO IIOCIE
BCTYIUICHUS B CUILy pEIICHUs cya.

OcHOBaHWEM JUIsl PACTOPXKEHUs Opaka CIyXUT (paKTUYECKHH pacrian
Opaka. B § 1566 I'TY 3akperuieHsl mnpe3ymmniuu pacnana Opaxa. Tak,
MIPE3IOMUpYeTCs, 4TO Opak pacnaics, €ciii CYNpYyTd >KUBYT pas3/ielbHO B
TEUeHHe rojia U oba cymnpyra IMojaloT 3asBJIEHHE O PAacTOpKEHHM Opaka,
00 MPOTHBHAsI CTOPOHA COTJIACHA C pAacTOpP)KEHHEM Opaka. 3aKOHO/AATENb
OTIpeZIeTIsIET Pa3/eNIbHOE MPOXXMBAHHE CYNPYTOB Kak CIydad OTCYTCTBHUS
COBMECTHOTO BEJICHHS XO3SHCTBA W HAMEPEHHs CYNPYTrOB WIIM OJHOTO HX
HHUX BO300HOBIIATH €0, OCKOJIBKY HMEET MECTO OTKa3 OT OpayHOTOo CO03a.

B § 1566 Taroke yka3aHo, 9TO IIpe3yMITIIUEH paciiafga Opaka sBIIETCs
U TO, YTO CYNpPYTH KUBYT pa3fielIbHO B TedeHHe TPEX yieT. CMbICH 3TOH
HOPMBI 3aKJII0YAeTCs B TOM, YTO NP pa3/esIbHOM IPOKUBAHUU B TEUSHUE
TpeX JIET, HEOCIOPUMO NPEAIOoIaraeTcs, 4YTo OpaK pacnacs, 1 BO3paKeHUs
JPYrod CTOPOHBI HE WIPAlOT HUKAKOM poiu. Bpak Oyner pacToprayt no
TpeOOBaHUIO OIHON U3 CTOPOH.

B uckmounTenpHbIX ciydasx (§ 1565 I'TY) Bo3MOKHO pacTOpKEHHE
Opaka W IIpU OTCYTCTBHH pa3/I€NbHOIO INPOXKMUBAHUS B TEUEHHE OJIHOTO
roZa, TO €CTh HEMEAJICHHO. TakuMH NPUYMHAMH, B YACTHOCTH, MOTYT OBITh
CITy4Jad TIPOSIBIICHHS )KECTOKOCTH OJJHUM M3 CYIPYTOB.

Takum o0pazoM, B I'epMaHnM CyIIECTBYIOT CIICAYIONINE OCHOBAHMS
MIPEKpalIeHust Opaka: CMEpTh OJHOTO M3 CYNPYTrOB WM NMPHU3HAHUE OTHOTO
13 CyIpyra yMepIINM U pacTop>keHHue Opaka.
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A. H. CAPEHKOBA
Ypansckuii uHCTATYT — (hrmman PAHXwul'C npu [Ipesunente PO

OPI'AHU30BAHHASI IPECTYIIHOCTb B TEPMAHUU:
OCOBEHHOCTH CYHIECTBOBAHUA U TPOTUBOJAEUCTBUSA

B romoBom otuere 3a 2011 rom, ®PenmepanpHoe BemomctBo
kpumuHaiIbpHOH nonunun (BKA) OPT otmetnino: «IloTeHimansHas yrposa
OpraHu30BaHHOMN NIPECTYIHOCTH B I'epmanuu MO-TIPEKHEMY
BEICOKa». O000muB psag uccienosannii B ®PI" B manHoi chepe, cremyer
BBICIINTh CIICAYIOIIUE AaCHCKTHl CYIISCTBOBAHUS W IPOTHUBOJCHCTBUS
opropectynHocTy B OPI:

1. ®opmbl OPraHU30BaHHOW IMPECTYIMHOCTH B ['epMaHUU BecbMa
pa3HOOOpa3HBI:  €CTh  JKECTKHE  IEHTPAJU30BaHHBIE  CTPYKTYPHI,
OTIEPHUPYIONINE B HECKOJNBKUX CTpPaHaX, €CTh OaHIOel OailKepoB, ecTh
STHHYECKH OKPALICHHBIC TPYIIITUPOBKH, CPABHUMBIE TI0 CBOCH CTPYKType ¢
JIETaTbHO ACHCTBYIONIMMH SKOHOMHUYECKUMHI KOMITAHUSIMH, UCIIOIH3YIOIIHE
OM3HEC-TEXHOIOTHH.

2. Ilo nanapiM BKA, 0co0yto 00eCrOKOEHHOCTh BBI3BIBAIOT TPU
TPYINIBI MPECTYIHBIX TIPYNIHUPOBOK: POKEPBI, TypeLKas U HTaIbIHCKas
madus. [lepBoe mecto B coobmennu rinaBsl BKA 3assiia Gopwba ¢
(DMHAHCOBBIMM TPECTYIUICHUSIMH. BTOpoe MecTo 3aHMMAlOT Typelkue
MPECTYIHBIC TPYIIBI, JCSITEIBHOCTh KOTOPBIX CBS3aHA C HE3aKOHHBIM
000pOoTOM  HApKOTHKOB ¥  KOHTpabanmoil. Ha Tpethem Mmecte
OpPTaHM30BAaHHOM  TPECTYMHOCTH  CTOSAT  MPECTYIUICHHUS  IPOTHUB
COOCTBEHHOCTH. B OCHOBHOM 3TO YTrOHBI MaIllWH C HEIBI0 UX ITOCIEAYIOMEH
TIPOIAXKH.

3. OpHOW M3 3HAYMMBIX MEp MPOTHBOACHCTBHUS OPTIPECTYITHOCTH
B OPI" cunraercs npennoxennas IIpe3unentrom deaepaabHOr0 BEIOMCTBA
yronosroii mommmun OPT (BKA), Moprom Lupke (Jérg Ziercke), KoTopslii
BBIJIBMHYJI HHUIMATHBY O pacumpeHur u jgononnexud § 73d YK ®PT:
«AIMUHHUCTPATUBHBIA ~ cCOOp  NPHUOOPETCHHBIX  AKTUBOB  SIBJISCTCS
npectymienueM, HO 8§ 73d He oTchUIaeT K = OPraHM30BaHHBLIM
MPECTYIUICHUSAM, Hanmpumep, B cdepe W3TOTOBJICHUS IOAICIBEHON
NPOAYKIMUA W THPATCTBAa B  HM3TOTOBJICHWUH OpeHJa, WHTEPHET-
MPECTYIUICHUH, TaKHEe KaK (DUIIUHT ¥ CKUMMUHT.

4.  Tak xak Ha3BaHHEIC BBIIIC MPECTYIHBIE COOOIIECTBA SIBISIOTCS
TpaHCHAIIMOHATHHBIMH, HEOOXOAMMO  YCHIHUTH  JCUCTBHS IO
MEXIyHapOAHOMY COTPYIHHUYECTBY, IPEXKIE BCEro, B 00IACTH MPECeUCHNUS
JIBIDKEHUS W JIETATU3aIIH IPECTYITHBIX KalUTaIOB U aKTHBOB.
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A. B. TEIUISIKOBA
IOpunnyeckwii uacTUTYT COY

O KPUTEPUAX JIMIIEH3UPOBAHUA
1O 3AKOHOJATEJIbCTBY P® U ®PT

OxpaHa TpaB JUYHOCTH OCYIICCTBIICTCS B Pa3iIM4YHBIX (OpMax,
BaKHEHIIEH M3 KOTOPBIX SBIIAETCS KOHTPOJbHO-HAI30pHAS JCSITEIbHOCTD.
OTHOIICHUS IO  JIMICH3UPOBAHUIO  SIBJIAIOTCA  OCOOBIM  BHIOM
OOIIIECTBEHHBIX OTHOIICHHWN, KOTOPHIC XapPaKTCPU3YIOTCS HATUYUEM
TOCYAapCTBEHHOTO OpraHa, KOTOPBIM OCYIIECTBISIET KOHTPOIb 3a
JIeSITeILHOCTBIO IOPUIUIECKOTO JIAIA u WHIUBUAYaIHHOTO
MPEeIIPUHUMATENS TyTeM O(GUIMATHLHOTO Pa3pellcHUs Ha OCYIICCTBICHUC
OTIPENIEICHHOTO BHA NEATETHHOCTH M TOCIEIYIOMEro KOHTPOJIS 3a ee
OCYIIIECTBIICHUEM.

OepnepanbHbli  3aKOH  «O  JTUMUEH3UPOBAHUU OTHAEIBHBIX BHUOB
JESTETPHOCTH» ONpEAeNsieT HEeOOXOAMMOCTh  HANW4YUs KPHUTEPHEB IUIS
MPU3HAHUS ~ ONPEACJICHHOTO  BHAA  JEATEIPHOCTH B KadecTBE
JTUICH3UPYEMOTO: HaHeceHHe ymepba MpaBaM, 3aKOHHBIM HMHTEpEcam,
KU3HA WU 3JI0pPOBBIO TpaXIaH U HEBO3MOXXHOCTh OCYIIECTBJIATD
TOCYAapCTBEHHOE pEryJIMpOBaHWE WHBIMA METOJaMH, KpOMe Kak
JIUTIEH3UPOBAHUEM.

Jnst  ompeneneHuss  TOro  Kakasg — JACSITENBHOCTb  SIBJISIETCS
JIMIEH3UPYEMOI B HEMEIKOM IOPUANYECKOM MPaKTUKE U 3aKOHOIATEILCTBE
HCIIOJIB3YETCS.  MPHUHLMII COOTHOCUMOCTH WENH U CPEeACTBA, IIMPOKO
MPUMEHSEMBII B HEMENKOH Teopun TmpaBa. Takum oOpasoM, mpu
BBIHECEHUM KAXKJIOTO PEUIEHHs] MPABONPUMEHUTENb COOTHOCUT IPaBo
rpaXIaHWHA WIN FOPUANYECKOTO JIMIA Ha ITONyYEHHUE JHICH3WU W TpaBa
JIPYTUX TPaXJaH Ha JKU3HB, 3I0OPOBBE, JOCTOMHCTBO JHYHOCTH W HHBIX
BaKHEHIIMX 3aKpEIUICHHbIX B OCHOBHOM 3akoHe ®PI' ocHOBHBIX mpas. B
OPI" oTCYTCTBYET €QUHBIN KT, PEryIUPYIOLINM JIULIEH3UPOBAHUE B LIEJIOM,
MONIOKEHUST O  JIMIEH3UPOBAaHMM  3aKpeIIeHbl B 3aKOHaxX O
COOTBETCTBYIOIINX BUIAX ACITEIHHOCTH.

HeobxomuMocTh  JUIICH3MPOBAHUS  SBISETCS  CBOCOOPa3HBIM
OTpaHUYECHUEM IIpaB IOPUAMYECKUX JIMIl U WHIUBUAYaIbHBIX, OJHAKO
JTAHHOC OTPAaHMYCHHEC HMEeT IIeJbI0 OXpaHy IMpaB W CBOOOJ TIpaxkIaH U
obecnieueHre OE30MACHOCTH TOCYIapCTBa.

CoBpeMeHHOE POCCUIUCKOE 3aKOHOATENBCTBO MOILLIO MO MOX0XKEMY
MyTH W B IENIAX OXpaHbl MpaB U CBOOOJ TpaxIaH, a TaKKe OCHOB
KOHCTUTYLIHOHHOTO CTposi, yCTaHaBJIMBAET HEOOXOIUMOCTH
JUICH3UPOBAHUS, JUII TOTO YTOOBI WMETH BO3MOXHOCTh KOHTPOJS H
CJIEIOBATENEHO HE JIOMYCKATh HETATHBHBIX MOCIICCTBUI B Oy IyIIEM.
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A. A. IOPKOBA
MBanoBckMil rocyaapCTBEHHBI YHUBEPCUTET

YT'OJOBHO-ITPABOBBIE CPEJICTBA 3AIIIUTBI ABTOPCKHUX
IIPAB B ®PI'

W3pIcKkaHNe pa3IndHBIX CIIOCOOOB 3aIIUTHI ABTOPCKHUX MPAB SIBJISETCS
Ba)KHeWIIeH 3amaueil s nro0ol COBpeMEHHOH MpaBoBoil cucremsl. [lpu
OTOM CTOUT OTMETUTH, YTO HUMCHHO TIPaXIAHCKO-IIPAaBOBBLIC CPCACTBaA
3alIMTHl NPe00IaJaloT W BBICTYNAIOT B KauecTBEe OCHOBHBIX. Tak, mpod.
IT. DpHer u3 yHuBepcutera dpaiibypra cunTaer, 4to, Uccierys BOIPOC O
3HAYUMOCTH TNPAaBOBOI 3aIUTHI aBTOPCKUX MpaB, HEOOXOIMMO ONMUPATHCS
Ha BceoOlllee aBTOPCKOE IIPaBO, KOTOPOE HMMEET IPakAaHCKO-TIPaBOBYIO
TIPUPOLY.

YT0JI0BHO-TIPAaBOBBIE K€ CPE/ICTBA 3AIIUTHI ABTOPCKUX IIPaB B TOM
o0beMe, B KakOM OHHM CYyIIECTBYIOT cCeldac, SIBISIOTCS OTBETOM Ha
TpeboBaHMs BpeMeHH 1 obmiecTBa. [maBa 2 3akoHa «O0 aBTOPCKOM IIpaBe
u cMexHbpiXx mpaBax» OPI' u, B uwactHoctH, §§ 106-108b momHOCTBIO
MOCBAIIEHB! JaHHOMY Bompocy. Cpeam Bcex mpecTymmieHHd B cdepe
aBTOPCKOT'O TpaBa, MPEyCMOTPEHHBIX 3aKOHOM, BBIJIEISAECTCS 3alpELICHHOE
BMEIIATENbCTBO B TEXHUUECKHE 3aIlIUTHBIE MEPOIIPUATHSA U K MH(POPMALUH,
Tpebytoreit mpaBoBoro ympasinenus (§ 108b). Jlawmas Hopma Obuia
BBegeHa B 2003 r. 3akoHoM «O peryjaupoBaHUM aBTOPCKOTO IpaBa B
WHQOPMAIIMOHHOM  OOLIECTBE» Kak OTBET Ha  BCEBO3PACTAIOLIYIO
IIPECTYITHOCTh B Chepe BUIC0- U KOMIIBIOTEPHBIX TEXHOJIOTHH.

Haxkazanue 3a npecTyruieHus IIPOTUB aBTOPCKUX MPaB IPEICTABICHO
B Buje wuTpada ymb0 sumeHus cBoOoxsl. OmHAKO B MOAABISIONIEM
OOJIBIIMHCTBE CITy4YacB 3a IM0I00HbIE IPECTYIUICHHS Ha3HaYaeTcs mTpad.

[uBuircTHYeCKU  AyX OTHOIICHWH, BO3HHMKAIOIMNX B cdepe
aBTOPCKUX MPaB, OKa3bIBAECT 3HAUYUTEILHOE BIMSHHUE TAKXKE M HA YTOJIOBHOE
mpecinenoBaHue. Peub wuAeTr O TOM, UTO Jena O MPECTYIUICHUSX,
COBEPIICHHBIX TPOTHUB aBTOPCKMX mpaB, corimacHo §109 3akona OPT
BO30Yy’KAAI0TCS TOJIBKO HA OCHOBAHHH 3asIBIICHUS MTOTEPIICBIIHX.

B 3akmoyeHue cienyer cka3arhb, YTO yroJOBHO-aBTOPCKOE MPaBO U,
COOTBETCTBEHHO, YrOJOBHO-IIPABOBBIE  CPEICTBA  3aIUTHI  SIBIISFOTCS
MMPOU3BOAHBIMU OT TPaAXIAHCKOro IpaBa, IO3TOMY H©W TMPUMECHCHUC
HCCIIEyeMbIX MEp 3allUThl OCYIIECTBISIETCS C YYETOM JyXa M CMBICIA
Ipa’kKAaHCKOT0, YaCTHOTO TpaBa.
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K. A. SKYHUHA
Ypansckuit uaCTUTYT — (prmman PAHXwul'C npu [Ipesunente PO

COIUAJIBHASA ATJATITAIIUA OCYXJIEHHBIX,
OCBOBOUBIINXCA U3 MECT JIMIIEHUA CBOBO/bI
B POCCHUH U ®PT

B HACTOAICC BPEMH AKTHUBHO pa3BI/IBaIOTCSI uacu FyMaHI/I3Ma 10
OTHOIICHHIO K OCYXICHHBIM, HaOIIOfaeTcs yJIy4IlIeHue YCJIOBHH
UCTIOJIHEHHUSI YTOJIOBHBIX Haka3aHui. TeM He MeHee, CYIIECTBYET elle
MHOKECTBO MPOOIJIEM, KOTOPBIE OCTAIOTCS HEyperyInpoBaHHBIMU. OHA U3
HauOoJiee OCTPO CTOSIIUX HA CETONHIIIHUA JeHb - mpoOJjeMa
MMOCTIICHUTEHIIMAPHOMN aJlanTanun OCYKJICHHBIX JIHLL. Amnanus
cratucTuueckux AaHHbiX 3a 2011 rox, mpeacraBieHHeix ®CHUH PO, o
CYIUMOCTH OCYXXICHHBIX TIOKa3bIBACT, YTO CPEIU JIHI[, COBEPIIUBIINX
npectymienus, 29,5%  COCTaBisIOT JMLA, paHee COBEPLUMBLINE
npectymenue, 31,7 % cocTaBiAOT JIMIA, MPUBJICKABIINECS K YTOJIOBHOH
OTBETCTBEHHOCTH 3 pa3a u Oomee, 38,8 % cCOCTaBISIOT JHIA, BIEPBBIC
MIPHUBIICYCHHBIE K YTOJIOBHON OTBETCTBEHHOCTH.

Ha ocHOBe wu3yueHHMs HEMEIKOTO OIbiTa B JaHHOH cdepe,
HEOOXOIUMO TPEAJIOKHUTH CIEAYIOIIME Mephl MONACPXKKH JJs  JIHII,
0CBOOOXKIAIOIIMXCS U3 MECT CBOOOIBI, B Poccuu:

1. Coszpmanme CciyKObl mpoOalyu, COMPOBOXIAIOIICH JF000TO
OCY)KJICHHOTO Ha BCEX J3Tamax, U OTObIBAHWS HAKa3aHWs, W MOCICAYIOICH
peamanTtanuu. Hagamo peamanrtanuy Juma ¢ IMEPBOrO JHS OTOBIBAHHS
HAaKa3aHUS B MECTaxX JIMIIEHHUS CBOOOIEI.

2. OrpaHudeHWe B TPaXIAHCKAX TMpaBax  PCIHIUBHCTOB,
COBEPIIMBIINX 3 YMBIIIICHHBIX MPECTYIUICHHUSA, IO KaXKIOMY W3 KOTOPBIX
JUIIO TIOHECIIO HAaKa3aHWEe B BHJC JIMIICHUS CBOOOJIBI HA CPOK HE MEHee 3
JIET TI0 OJTHOMY WJTH HECKOJBKUM U3 3THX MPECTYTIICHAH.

3. Co3maHue TrOCYJapCTBEHHBIX MpPOrpaMM MO  HOAJEPIKKE
OCY)KJICHHBIX, OCBOOOIMBIIMXCS W3 MECT JIUIICHUS CBOOOIBI, HAIpUMED,
BBIIENICHHE pabounx KBOT [UIS YKa3aHHBIX JIMI, COTPYIHHYECTBO
MEHUTEHIMAPHBIX  YUYPEXKICHUH CO CIy)KO0aMH 3aHSATOCTH B IEJIX
OTIpe/IeIICHUS HauboJee BOCTPEOOBaHHBIX CIIEIUATBHOCTEH u
MOCTCAYIOMEr0  OOYYEeHHS OCYKACHHBIX HMMEHHO BOCTPEOOBAHHBIM
pOoeCCHOHATHHBIM HABBIKAM.

4. AKXTHBHOE ydYaCTHE HHCTHUTYTOB T'Pa)KJIaHCKOTo OOINECTBA U
OUM3HEC-CTPYKTYp B peajanTalii OCYXKJICHHBIX, OCBOOOJUBIIMXCS U3 MECT
JIAIICHUS CBOOOIBI.
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Cekuus
«I'OCYTAPCTBEHHO-IIPABOBBIE /IUCITHIT/IHHbI>»

A.D. ABIYJIJTAEB
MBaHoBcKUi rocyaapCTBEHHBIH YHUBEPCUTET

INPOUECCYAJIbHBIE ITPOBJIEMbI, BOSHUKAIOIIUE
B XO/IE OBKAJIOBAHU S PEHIEHUU HAJIOT'OBBIX OPTTAHOB
B APBUTPA’KHOM CYJE

Peanuzanys HamoromnaTenbIIMKaMH MPETYCMOTPEHHOTO Pa3liesioM
VIl HK P® mpaBa Ha cyneOHOe OOXKalOBaHHE pEIICHHH HaJOTOBBIX
OpTaHOB BJICUET 3a COOOI HEMAJIO MPOLECCYyaTbHBIX BOIPOCOB, C KOTOPBIMHU
CTAJIKMBAIOTC HAJIOTOILUIATCIILIIUKU HA MIPAKTHUKE.

B coorBerctBuu ¢ m. 1 cT1. 138 HK P® akThl HalIOTOBBIX OpPraHOB,
I[eﬁCTBHH HJIn 6e3ﬂeﬁCTBHe UX JOJDKHOCTHBIX JIMII MOTYT OBITH
00’KaJIOBaHbl B  BBIIIECTOSIINN HAJIOTOBBIA OpraH  (BBILIECTOSILEMY
JOJDKHOCTHOMY JIMIy) WJIM B CyJ, a paBHO B 00€¢ HMHCTaHIMU
onHoBpeMeHHO. Bmecte ¢ Tem, 1. 5 ct. 101.2 HK P® coaepxut usbsitue u3
00IIero MmpaBmiia, B COOTBETCTBUH C KOTOPBIM PEIICHUS O NPHUBICUCHUH K
OTBETCTBEHHOCTH WM 00 OTKa3e B NMPHUBJICYEHHH K OTBETCTBEHHOCTH 32
COBEpIIIEHNE HaJOrOBOTO IPABOHAPYIICHUS MOTYT OBITH OOKaJOBAaHBI B
CyacOHOM MOpPSAIKE TOJIBKO IIOCHE OOKAJOBAaHWSA €T0 B BBIMIECTOAIIEM
HAJIOTOBOM OpTraHe (00s3aTebHBIN TOCYACOHBIH MTOPAIOK).

[Tonoxenne m. 5 cr. 101.2 HK P® noponnino Ha mpakTHKE HEMAJIO
BOIIPOCOB, IPEXIE BCEro, BONPOC O TOM, C Kakoro MOMEHTa Yy
HaJIOTOIUIATENbIINKA BO3HUKAET NPABO Ha 00XaJ0BaHUE B CyJ PELICHHH O
MPUBJICUYCHUN K OTBCTCTBCHHOCTHU WJIN 06 OTKa3€¢ B IMPUBJIICYCHUU K
OTBETCTBEHHOCTH 32 COBEPILEHUE HAJIOTOBOTO TIPABOHAPYIICHHSI.

Ha ceropHsimHui JieHb apOMTpa)KHOM NPaKTUKOW He BhIpabOTaHa
ycrodumBas IpaBoBas IO3MLMS 10 JaHHOM mnpoOieme. Haumbonee
OTBEYAIOIIMM HMHTEpecaM HAJIOTOIUIATENbIINKA TPEJCTABISETCS I0JIXO/,
n3noxeHHeld B IlocranoBnenun Ilpesuamyma BAC PD or 20.11.2007
Ne 8815/07, cormacHO KOTOpOMY IpaBO Ha CyneOHOE OOKaIOBaHWE aKTa
HaJIOTOBOTO OpraHa BO3HHKAET Yy HAJOTOIUIATENbIIMKA C MOMEHTa
HCTEUYEHHsI CPOKa JUI PACCMOTPEHHUS KAJOOBI BBIICCTOSIIIMM HAJIOTOBBIM
OpTaHOM.

Jpyroif momxox W3MOXKEH B mHChMe BockMoro apOHTpakHOTO
aneyuiionHoro cyma ot 09.07.2009 Ne OCII-13/626-2009, cormacHo
KOTOPOMY JOCYACOHBIH MOPSAIOK CUYUTACTCSA COOJIOACHHBIM C MOMEHTA
MOJYUYCHUA HAJIOIOIUIATCIBIINKOM PEHICHHSA BBIIICCTOAMICTO HAJIOTOBOI'O
opraHa. Bmecre ¢ Tem, JaHHBIM MOAXOA MOXET MOPOXKAATh TPYJHOCTH Ha

45


consultantplus://offline/ref=584C3BFDFD20572F536C6FD3F08F309C4FF351FF07F9611DA6D696EB340344189FA1D8F8BFE85DC6n4K
consultantplus://offline/ref=584C3BFDFD20572F536C6FD3F08F309C4FF351FF07F9611DA6D696EB340344189FA1D1FBCBn7K
consultantplus://offline/ref=584C3BFDFD20572F536C62C0E58F309C42F356FF03F9611DA6D696EBC3n4K

MIPAaKTHKE, TOCKOJIBbKY HEPEAKH CIIydad, KOTJa BBIIIECTOSIINE HAJIOTOBBIC
OpraHbl  3aTATUBAIOT  pPacCMOTPEHHWE  KajmoObl, HE  coOmronxas
MIPOLIECCYalIbHbIE CPOKH.

M. C. BAPBETOBA
MBanoBckuil rocyaapCcTBEHHBI YHUBEPCUTET

ITPABO HA ITYBJIMYHBIE MEPOIIPUSATHS:
3AKOHOJATEJIBCTBO U ITPAKTHUKA

B cBs3u ¢ momutnyeckumu coObrtusiMu 3uMbl 2011 roma — mepBoi
monoBuHEI 2012 roaa, BEI3BABIIMMHU OOJNBIION OOIIESCTBEHHBIH PE30HAHC,
YBEIHYHMIACh OOLIECTBEHHO-TIONIUTUYECKas] aKTHBHOCTh, BBIPA3MBIIAACS, B
TOM YHUCIIC, B 3HAYUTEIBHOM KOJIHMYECTBE ITyOJMYHBIX MEPOIPUATHH Ha
Bce Teppuropun Poccuiickoit ®@enepanuu. Ilpm  sTOM  moOpsmok
IPOBEIECHUS JaHHBIX MEPOIPUATHH, yCTAaHOBJICHHBIH 3aKOHOAATEIbCTBOM,
HE B IIOJHOW Mepe COOTBETCTBOBaJl TpeOOBaHHAM OOECHeYeHUs
0€30MacCHOCTH YYaCTHHKOB W WHBIX JIMI, YbM IPaBa M HMHTEPEChl MOTYT
OBITH 3aTPOHYTHI MPHU MPOBEJICHUHU MYOJMYHBIX MEPONPHATHH. DTO CTAIO
TOTYKOM K HU3MEHEHHUIO 3aKOHOJATENbCTBA, PETyIUPYIOIIEro MOpsSA0K
MPOBEJCHUST IyOJIWYHBIX MEpPONPHUATHA W OTBETCTBEHHOCTh 32 €ro
HapyIIeHHe.

8 mions 2012 roma Obmn mpuaAT D3 Ne 65-03 «O BHeceHuu
n3menennii B Komexc Poccuiickoit ®enepannu 00 aaMUHHCTPaTHBHBIX
npaBoHapymeHusx u PenepanbHeli 3ak0H «O cOOpaHHAX, MHTHHIAX,
JEMOHCTpaNMAX, IIECTBUSAX M IHKETUPOBAaHWAX». llpencraBmsercs, dTo
HOBEJIIHI, yCTaHOBIJICHHBIE STHM 3aKOHOM, MIPOTHBOpEYAT
KOHCTHTYIHOHHOMY cMbicny cratel 31 Koncrutymum Poccuiickoit
®denepanuu. A UMEHHO:

- YBCIOMHTENbHBIH  MOPSAAOK  TPOBENCHHS  IyOJIMYHBIX
MEpONpUSATHH, B TOcienHee BpeMs (akTHYeCKH BOCHPUHUMAEMbIi
MIPaBOIPUMEHHUTENIEM B KaU€CTBE PAa3peIINTEeIbHOIO MOPSIIKa;

- yCTaHOBJEHHME  aJMUHHMCTPATUBHON  OTBETCTBEHHOCTH  3a
OpPTaHM3aMI0 HE SBILIOMIETOCS MyOJMYHBIM MEPONPHITHEM MaccOBOTO
MpeObIBaHus TpakAaH B OOIIECTBEHHBIX MECTaX, IOBJICKIINX HAPYIICHUS
OOIIECTBEHHOIO TIOpSAAKA C JOBOJBGHO HETOYHBIM OIHMCAaHHWEM COCTaBa
JAHHOTO TIPAaBOHAPYIICHNUS;

- BO3MOXKHOCTH OIpEJeNieHus] Ha ypoBHe cyObekTa Penepannu
CTIELNATBHO OTBEACHHBIX MECT JUIA MPOBEICHUS ITyOINYHBIX MEPOTIPUATHH,
YTO MOXET CTaTh MPErpajion Ul peaan3aliy Ieel u 3aJad KOHKPETHOTO
Ty OJIMIHOTO MEPOTIPHUATHSL.
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B nenom momararo, 9TO [aHHBIE TIOJIOXKEHHUS 3aKOHOJATEIBCTBA,
M3HAYaJIbHO HAINPABJICHHbIE Ha TOBBINICHHE YPOBHA 0€30IacHOCTH
IyOJIMYHBIX MEpOIPHUATHH, HE BBINOJHAIOT CBOIO (YHKIHMIO M Jaxe B
HEKOTOPBIX CIIydasX CTaHOBSTCS MPEISITCTBHEM Uil pealn3aluu
KOHCTHUTYLIMOHHOTO IIPaBO Ha MyOIMYHbIE MEPOIIPUATHS.

A. 1. BOBK
HBaHoBCKMi rocyAapCTBEHHBIN YHUBEPCUTET

TOCYJIAPCTBEHHbIM KOHTPO.JIb U HAJI3OP
KAK CITIOCOB OBECIIEYEHUS 3AKOHHOCTH

TocynapcTBeHHBII KOHTPOJIb - Ba)KHEHIIast hyHKIHSA
TOCYAAapCTBEHHOW BJIACTH MO HAOJIONEHMIO 3a AEATEIHHOCTHIO CyOBEKTOB
YIPaBIECHYECKUX aJMHHUCTPATHUBHO-NPABOBBIX OTHOIIEHUH C IEIbIO
MPOBEPKH COOTBETCTBUS WX pCEIICHWH W JelcTBHH  TpeOoBaHMAM
3akOHHOCTH. Cpeny OCHOBHBIX IeJIell KOHTPOJSI BBIACIAIOT COOJIOCHHE
OpraHaMH HCTOJIHUTENFHOH BIACTH M WX JOJDKHOCTHBIMH JIMIIAMH
3aKoHozaTenbcTBa. ONHUM M3 Ba)XKHEHMIIMX NMPUHIMIIOB FOCYAApPCTBEHHOIO
KOHTpOJISL SBJIAETCA 3aKOHHOCTh. BHIBI TOCYZapCTBEHHOTO KOHTPOJIA:
MIPE3UAECHTCKUIl KOHTPOJIb; KOHTPOJIb OPraHOB 3aKOHOJATENBHOM BiacTy;
KOHTPOJIb OPTaHOB MCIIOJIHUTENLHOM BIIACTH; CyAeOHbIH KOHTpoib. Hanzop
— BUJ TIPaBOOXPAaHUTENBHOU JIEATENLHOCTH, BKIIOYAET B ceOs MPOBEPKY
UCIIOJIHEHUs 00111e00s13aTeNIbHBIX HOpM. THITBI Han30pa: MPOKYypOPCKUH U
aJIMUHUCTPATHBHBIH.

Bonpoc cooTHomIeHUsT KaTeropuil KOHTPOJS M Haj30pa sIBIsETCA
JMCKyCCHOHHBIM. OTHN aBTOPHI CUMTAIOT, YTO aJMHHUCTPATHBHBINA HA/I30p
SIBIISIETCS.  PAa3HOBHUAHOCTHIO  HAJBEJOMCTBEHHOTO  TOCYJapCTBEHHOT'O
KOHTPOJISI M OIPEAEISIOT €ro Kak OTPaHWYEHHBIH, CYXEHHBIH KOHTPOJIb.
Jlpyrue yTBEpXKIArOT, HYTO 3TO CaMOCTOSITENBHBIH BHJ KOHTPOJIBHO-
HAJ30PHOH NESTETFHOCTH OPraHOB MCIOMHHUTENBHON BiacTu. Ho B mobom
cllyyae OTH TIOHATHA MOKHO UM HEOOXOAMMO pasrpaHWYMBaTh 110
CIeNyIolleMy psAy OCHOBaHUH: 10 WX COJAEPKaHUIO; 10 00BeMy
TIOJTHOMOYHH; 10 00beKTaM HaOJIONEHHs M MPOBEPKHU; MO CYOBEKTaM, HX
OCYHIECTBJIAIOIINM; II0 pE€aiM3allii UX B PA3JIMYHBIX OpPTaHU3allMOHHBIX N
MIPaBOBBIX (opMax; 10 0COOBIM METOJaM MX OCYIIECTBJIEHHs. BaxHyio
poJIb B  KOHTpOJIE 3a COOJIOJCEHHEM TIPaBOBBIX HOPM  HIPAaeT
aJIMUHUCTPATUBHBIA HAJ30D.

BonbIMHCTBO yueHBIX IMIABHYIO LI€Ib aMHUHUCTPATUBHOIO HAA30pa
BUAAT B OOecHeYeHn 0e30MacHOCTH Tpak/iaH, oOIIecTBa M TOCYNapCTBa,
HO MpH 3TOM NyTeM MNPEeAYNPEeKACHUS M IPECeUeHHs HapylIICHHH
3aKOHHOCTH B TIpOLleCCE€  TPABOOXPAHUTENBHOW  JIESITEIBHOCTH.
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AJIIMUHUCTPATHBHBIA HAA30p Kak crmocod oOecredeHns 3aKOHHOCTH —
0COOBII BH]] rOCyIapCTBCHHOM NIeSITEIbHOCTH CHEUAIBHO
YIOJTHOMOYEHHBIX OPTaHOB HCIIOJHUTEIBHON BIACTH W WX JIOJDKHOCTHBIX
JUI, HAMpaBJICHHBII HAa CTPOrOo€ W TOYHOE WCIOIHEHHE OpTraHaMH
WCIIOJHUTEIBHOW  BJACTH, KOMMEpPYECKIMH W  HEKOMMEpPYECKHMU
OpraHU3aIUsIMH, a TAKXKE TpaKIaHaMu 0011e00s3aTeIbHBIX MPaBu. TakuMm
00pa3oM, TOCYIapCTBCHHBIM KOHTPOJb U HAA30P — CIIOCOOBI 0OCCIeYCHHUs
3aKOHHOCTH.

Y. A. BOPOXBUT
MBaHOBCKUI rOocyAapCTBEHHBI YHUBEPCUTET

HA3HAYEHHUE 1 OCOBEHHOCTHU I'OCYJAPCTBEHHBIX
BHEBIO/UKETHBIX ®OH/1OB

Tl'ocymapcTBeHHBIE BHEOIO/DKETHBIE (DOHABI HMEIOT CBOHCTBEHHBIC
TOJIBKO MM Ha3HAaU€HHWE M OCOOCHHOCTH, ITOCKONBKY HMX IIENBIO SBISIETCS
obecrieueHne CaMOCTOSATENbHBIMH HCTOYHMKAMH JIOXOZOB HamOosee
Ba)KHBIX JJIs OOIECTBA PAaCXO0B.

locynapcTBeHHBle  BHEOIOMXKETHbIE (OHABI - 3TO  IIEJEBbIE
LEHTpaNu30BaHHbIe (DOHABI JEHEXHBIX CPEACTB, (QopMupyemble B
OCHOBHOM 32 CUET 00s13aTeNbHBIX IUIaTeXXeH U OTUYUCICHUH, TOOPOBOILHBIX
B3HOCOB IpaXkJaH M IOPUANYECKHX JIMI, Ha3HaYeHHEM KOTOPBIX SABJISIETCS
peanu3anys ~ KOHCTUTYLMOHHBIX MpaB TpaxkIaH Ha  IEHCHOHHOE
obecrieueHne, ColMaIbHOE 00eCIIedeHNe 1 CTPaxOBaHHe, OXPaHy 3J10POBbS
Y MEAMLUHCKYI0 nomoib. Ha ceronusmnuil nens B PO yxe nBaguarte aer
(YHKIIMOHUPYIOT TOCYJapCTBEHHbIE COIMAIbHBIC BHEOIOIKETHBIE (DOHBI:
[encuonnrrii  ¢orn Poccmiickoit ®Penepanmu, ©OoHA COMUATBEHOTO
ctpaxoBanus Poccuiickoit @enepanuu, OenepalbHblil 1 TEPPUTOPUATIEHBIE
(hoHIBI 0053aTETFHOTO METUIITHCKOTO CTPAXOBaHUSI.

Buebromxerapie  (OHOBI - 3TO  (PUHAHCOBBIE  YUPEKICHHS
TOCYAapcTBa, KOTOPHIE PacIopsDKAOTCs (DUHAHCOBBIMH pPECypcam, Ui
YIIOBIIETBOPEHUsT TMOTpeOHOcTel TpaxnmaH. Mx ponp B (uHaHCOBOU
JeSITETPHOCTH TOCYAAapCTBAa [IOBOJBHO BenMKa. OHU BBINOJHSIOT JIBE
GYHKIMM - paclpeAeiIuTeNbHYI0 W KOHTPOJbHYIO. BBITONHSS CBOM
(YHKIMH, OHU TIepepacipeeiioT HallMOHAIBHBIN JT0X0J C LIEJIbIO 3aIUThI
HMHTEPECOB OTHAENBHBIX COLMAIBHBIX TPYMNI HACEJNeHMs, BBICTYHAIOT Kak
COBOKYNHOCTh  (DMHAHCOBBIX  PECYpCOB  II€JICBOTO  Ha3HAuYCHUS,
HaXOAAIINXCS B PyKax rocynapcTaa.

B cBs3u ¢ HazHaueHWEM BHEOIOKETHBIX (DOH/IOB MOXHO BBIJECIHTH
MIPUCYIINE UM XapaKTepHble ocobeHHOCcTH. OTHOI U3 TakMX 0COOCHHOCTEH
SIBIISIETCS] MCTIONIB30BAHNE JICHE)KHBIX CPEICTB BHEOIOKETHBIX (POHIIOB IS
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(hMHAHCHPOBAHMS TOCYIAPCTBEHHBIX PACXO0B, HE BKIIIOUCHHBIX B OFOIIKET.
Criermudrraeckoi 4epToii MOKHO Ha3BaTh HX 000COOIIEHHOCTH OT OIOIKETOB
BCEX YpOBHEW OrokeTHOH cructeMbl PD, 1 kKak ci1eacTBHe, HEBO3MOXKHOCTh
M3BATHS BHEOIOKETHBIX ICHEKHBIX CPENICTB B IOXO] OIOKETa.

locynapcTBeHHbIE BHEOHODKETHBIE (OHIBI, CPEACTBA KOTOPBIX
PacXoAyloTCs CTPOTO Ha HYXKIbI HACEICHUs, UTPAIOT 3HAYMMYIO POJb B
YCIEIIHOM NPOBEACHUH COLUAIBHON U 3KOHOMHYECKON IOCYJapCTBEHHOMN
TIOJIUTUKH.

T. A. )KUBOB
MBaHoBCKM rocyAapCTBEHHBI YHUBEPCUTET

OUHAHCOBAS ITIOJIMTUKA TOCYJAPCTBA:
COJAEPKXAHME U CYIIHOCTD

B ¢opmupoBaHuu 1 pa3BUTHH IKOHOMHUYECKON CTPYKTYpPbI JHOOOTO
COBPEMEHHOI'0  O0IIecTBa BEAYIIyI0, OMPEACISIONIYI0 pOJb Hrpaer
rOCYAapCTBEHHOE PEryJIMPOBAaHUE, OCYILECTBIIEMOE B PaMKaxX HM30paHHOU
BJIACTbI0 9KOHOMMYECKOH IOJINTUKH, COCTABHOM YaCTbIO KOTOPOH SIBIISIETCA
(huHAHCOBAs [TOJUTHKA.

OuHaHCOBas MOJHWTUKA TPEICTaBIAET Co00i ocodyio cdepy
JeITeNIbHOCTH ~ TOCYAapCTBa,  HAaNpaBIEHHYID  Ha  MOOWJIM3AIHIO
(DPMHAHCOBBIX PECYpPCOB, UX pallMOHAIBLHOE pacrpenesieHne u 3G GeKTuBHOE
WCIIOJIb30BaHUE JUIS OCYLIECTBJICHHS rocyaapcTtBoM ero ¢ynkuumit. [Ipn
9TOM CYILECTBYET JBa ITOJX0Ja K IMOHMMaHUIO (pMHAHCOBOH nommtuku. C
TOYKM 3pPEHUSI CTOPOHHUKOB Y3KOTO IIOJXOJla OCHOBY (hMHAHCOBOU
TTOJIUTHKH COCTAaBISICT (PUCKanbHAas (HAIOTOBO-OIODKETHAs) MONHTHKA. B
[IMPOKOM CMbICIEe (UHAHCOBAas TOJUTHKA  OTPAXaeT BCE CTOPOHBI
(yHKIMOHUPOBaHUS (PUHAHCOB M MTOMHUMO (DUCKAIFHOW BKJIFOYAeT B ceOs
TaKXe MOJUTHKY MOHETAPHYIO (JCHEKHO-KPEIUTHYIO).

CymurHocTs (PMHAHCOBOH MOMUTHKY 3aKIIIOYAETCS B TOM, YTO OHA, BO-
MEPBBIX, IOPOXKIACTCS SKOHOMUYCCKUMHU OTHOUICHHUSIMH, BO-BTOPBIX,
HampaBlieHa Ha KOHIEHTpPAIMI0 (UHAHCOBBIX PECYpPCOB U  pelleHHe
HaCTOSIIMX 3aJay, B-TPEThUX, BO3ACHCTBYET Ha SKOHOMHKY M COI[HAIbHOE
pasButue obmiectBa. CyIIHOCTh (PUHAHCOBOW TOJUTUKU TPOSIBISIETCS
TaKkke B ee (QYHKUUSIX, a HMMEHHO: (DUCKAIbHOM M HKOHOMHYECKOI.
@duckanpHas (QyHKIMS 3aKIO4YaeTCs B YBEIHMUSHHH (OPMHUpYOLIEHCS
JIOXOMHOM 0a3bl TocynapcTBa W PAlMOHAJIBHOM €€ HCIIOJIb30BaHHH.
DKoHOMHYECKass (YHKIOUS CBOAWTCS K PETYIMPOBAHUIO MEXaHHU3Ma
mepepacIpe/eNicHisl HAIHOHAIEHOTO JIOXOJa MEXAY TEPPUTOPHSIMH U
OTPACIISIMHU XO3HCTBOBAHUS.
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Conepxxanue (PMHAHCOBOW MOJNTHKH PACKPHIBAETCS Yepe3 IIHPOKUI
KomIieke Mep. K Takum mMepam OTHOCST: pa3paboTKy OOmIe KOHIENn
(MHAHCOBOH MOJMTHKH; CO3IaHUE CHCTEMBI YCTAaHOBIICHHBIX TOCYAapCTBOM
¢GopM MeTOIOB OpraHu3alMyd (PUHAHCOBBIX OTHOIUCHHUH; YHpaBJicHHE
(MHAHCOBON  AEATENBHOCTBIO TOCYJapCcTBa M JPYIHX CYOBEKTOB
SKOHOMUKH.

VscHeHHe coiepXaHHs U CYIIHOCTH (DMHAHCOBOM IIOJIMTHKU
rocyJapcTBa IOMOXET pa3BUBaTh CYILECTBYIOLIME W CO3/aBaThb HOBBIC
KOHLENUUY 3G QHEKTUBHOTO MpOBeIeHNsT (HUHAHCOBOM MOJIMTHKH, YTO
HEOOXOAMMO JUIS COIMAIBFHO-DKOHOMHYECKOTO pa3BUTHS OOIIecTBa W
yJIOBJIETBOPEHUS TJIABHBIX IieNel (UHAHCOBOW TOJNTHKH.

E. A. KAPHAEBA
MBaHOBCKMI rOCYAAPCTBEHHBI YHUBEPCUTET

ITPABA YEJIOBEKA B KOHTEKCTE COBPEMEHHOI'O
KOHCTUTYIIMOHAJIN3MA

Konuenuust mnpas denoBeka, coaepkamascs B Koncruryuuun PO
SIBJISIETCS] IPUHIUIINAIBHO HOBOM, 110 CPaBHEHUIO C MPEIIECTBYIONIMMH i
COBETCKMMH KOHCTUTYIUsAMH. B KoHCTUTYIMU 3aKpeIieH IpaBoOBOM cTaTyc
JIMYHOCTH, Oa3upYIOMINiics Ha €CTECTBEHHO-IIPAaBOBOM (HIeanbl CBOOOIbI,
CHpaBeUIMBOCTH, PaBEHCTBA) M TMO3UTHBHUCTCKOM TMOAXOAE (3aKperuieHHue
TiepeyHs IpaB ¥ 0053aHHOCTEW, TapaHTHU U MEXaHU3MOB WX 3aILUTEHI).

B mnocnemnee Bpemst Bo3pactaeT HEOOXOIUMOCTH HE TOJBKO
MIPaKTHYECKOTO, HO W TEOPETHYECKOTO OCMBICIICHHSI TIpaB YeJIOBEKa.
[NosBnsifoTcst  HOBBIE  IMOAXOABI K  CYIIHOCTH  TpaB  YeJIOBEKa
(O. E. Kyradwuna, JI. U. I'myxapépoii, E. A. JIykamesoii, P. C. baiinus3osa,
H. B. ManuHoBCKO#).

EcTb mpeamnosnoxkeHust 0 TOM, 4YTO HOBasi KOHICTILUS MPaB YelIOBEKa
JOIDKHA BKJIIOYAaTh B ce0f HE TOJBKO TPAJUIHOHHBIE €CTECTBCHHO-
[IPaBOBbIE M TO3UTUBHUCTCKHE IpEICTaBICHUs. B He€ MOMKHBI Takxke
BXOAWTh  KOMMYHHMKALUsl  JIMYHOCTH W TOocCyAapcTBa  (Teopus
A. B. IlonsikoBa), mocrosiHHas TpaHcdopMalusi peaqbHOCTH M IPaBOBOTO
cTaryca JIMYHOCTH (B3MVISABI TOCTMOJIEPHHUCTOB), HIeH (HOPMaIbHOTO
paBeHcTBa cBoOOAHBIX Moaeii (B. C. Hepcecsinia).

Kpome TOro coriacHO TEOpPHH «IOKOJECHUH NpaB YeIOBEKay,
CTaH/apTHBIE IpaBa IEPBOrO, BTOPOrO M TPETHETO MOKOJEHHUS CIEIyeT
JIOTIOJTHUTD HOBBIMH: YETBEPTOE IOKOJIEHHE IPaB YEJIOBEKa, BKIIOYAOIHE
mpaBa B OOJIACTH TEHETHMKW W OHOJIOTHM, IpaBa IIATOTO ITOKOJICHHS,
KOTOPBIM ~ OTHOCSIT mpaBa 4YeJOBEUeCTBA B OOJIACTH  JKOJIOTHH,
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nH(pOpPMANNY, B3aMMOOTHOIICHUS HAIMHA, B3aUMOICHCTBUS C MPUPOTHOU
Cpenoil © KOCMOCOM.

Cpean HOBBIX TIOAXOJOB K TOHWUMAHHWIO IPaB YeJIOBEKa CTOUT
OTMETHTb NOCMMOOEPHU3M, COTIACHO KOTOPOMY OOIIECTBO HCIBITHIBAET
moTpeOHOCTE B HOBBIX (hOpMax IIPABOBOTO MBIIUICHUS, TpPaAHIHOHHBIC
TIOHSITHSI O TIpaBax YeJOBEKa YTPauyuBaIOT CBOIO aKTyaJlbHOCTb.

[ToctMonepHUCTHI, s J0Ka3aTeIbCTBA cBOEH MO3ULIUH
NPE/IATIOTIIONPOCUTh COBPEMEHHOI'O YCJIOBCKA CaMOMICHTU(HUIIMPOBATH
ce0s Kak JIMYHOCTh C TOYKH 3PCHUS TpaBa, ITHUYECKOHM, PEIUTHO3HOU
MIPUHAANICKHOCTH, U MOKA3BIBAIOT, YTO 3TO BBI3BIBAET y HETO OMPE/ICIICHHBIC
3aTpyHEeHUs. MHOTMM HWHIUBUJAM HE YJAeTcsl OCHOBBIBATH CBOM
MPEACTABIEHUSI O NPAaBWIBHBIX JACHCTBUAX HA MOHATHIX Pa3yMHOCTH WIIH
3aKOHHOCTH, TOCKOJBKY OHH OIIYIIAOT 3HAYHUTENHHYI HECTaOMIBHOCTH
CBOEH cOMaIbHOM, PEIUTHO3HON MIIM T€HAEPHON MPUHAIE)KHOCTH.

A. A. KYTBMEHEBA
M BaHOBCKMII rOCYAAPCTBEHHBIM YHUBEPCUTET

(I)I/IHAHCOBO-HPABOBQﬁ CTATYC HEHTPAJIbBHOI'O BAHKA
POCCUUCKOU ®EJEPALIUN

AKTyanbHOCTh JaHHOM TeMBbl CBsi3aHa coO crenuduKond Gopm
¢uHaHCcOBOH pestenbHOCTH banka Poccum, ero ocoboit poibio  BO
B3aUMOJEHCTBUN C OpraHaMH TOCYJApCTBEHHOH BJIACTH M KPEAWTHBIMU
OpTaHM3aIMSIMH, OTCYTCTBHEM YETKOI'O 33aKOHOJAATEIBHOTO OIpEeNIeHUs
(uHaHCOBO-TIpaBoBoro craryca LleHrpansHoro baHka 1 HE0OXOIMMOCTBIO
COBEPLIEHCTBOBaHMSI 3aKkoHOoAaTenbeTBa 0 LIb PD.

B ¢QunancoBo-mpaBoBoii craryc LIb BKIrOWaroTcs (QHHAHCOBO-
TIPaBOBBIC MIPaBa M 0053aHHOCTH, TOJTHOMOYHSI, 3aIIPETHI, HAlPaBJICHHBIC HA
peanu3anuio MOCTABICHHBIX 33Jad M LEeNed, KOTOpbIe B COBOKYIHOCTH
o0pa3yoT ocoboe, crenuduueckoe MpaBoBoe MOJOKeHHe B cdepe
NPOBENCHUSI €IUHOM TOCYIapCTBEHHOM KpPEOUTHO-ACHEKHOW IIOJIUTHUKH,
OCYIIECTBJICHNU ODMHUCCHUU HAJIMIHBIX JCHECT.

Craryc, 1enu AeATeNbHOCTH, (YHKIMM W MOJHOMOuMsi baHka
Poccun ompenensrorcs PenepanbHbiM 3akoHOM 0T 10.07.2002 Ne 86-03
«O IenTpansaom 6anke Poccuiickoit @enepanu (banke Poccum)y,

OepepanbabiM 3akoHOM OT 10.12.2003 Ne 173-03 «O BamtoTHOM
pEeryjIMpoOBaHMM W BAJIIOTHOM KOHTPOJE» M HHBIMH (hefepatbHbIMU
3aKOHaMH, KOTOpBIE PAacKpHIBAIOT OCOOEHHOCTH (DPMHAHCOBO-IIPABOBOTO
craryca LlentrpansHoro banka.

HenTtpanbuenii baHk He sBIsgeTcs OpPraHoM TIOCYJapCTBEHHOM
BIIACTH, HO BBICTYIAeT B KAaueCTBE CAMOCTOSATEIBHOTO W HE3aBUCHMOTO
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MyOJIMYHO-TIPABOBOTO ~ MHCTUTYTA,  OONAAAIOMIEr0  MCKIIOYUTEIBHBIM
IIPaBOM OPTaHM3AIMH JCHE)KHOTO OOpalleHUs, CO3/IaHHUs CBOCH CHCTEMBI
Haj30pa 3a KOMMEpYECKHMH OaHKaMM, CHCTEMbl BAJIIOTHOTO Haja30pa U
BaIIOTHOTO PETYINPOBAHUS, U3AAHUS COOCTBEHHBIX HOPMATHBHBIX aKTOB.
bank Poccnm He oTBewaeT HHM MO 00s3aTENBLCTBAM TOCYAApPCTBA, HHU MO
0053aTeNIbCTBAM KPEAUTHBIX OPraHU3allfii, HO B CBOCH JCSATEIBHOCTU
nogotyered  [ocymapctBenHod — Jlyme  ®enmepansHoro  CoOpanus
Poccuiickoit @enepanuu.

M. A. MAPKOCSH
MBaHoBCKMi rocyAapCTBEHHBI YHUBEPCUTET

PEBEHOK KAK CIIELIMAJIbHbIN CYBBEKT
IMPABOBBIX OTHOIIEHUUA

ObecrieueHne W 3aluTa MPaB W 3aKOHHBIX MHTEPECOB peOEHKa, B
NepByK0  o4epenp, rapantupoBaHHblx KoHcturynueit  Poccuiickoit
denepanuy, MPEACTABISET CO00M OJHY M3 aKTyaJdbHBIX T'OCYAapCTBEHHO-
MIPABOBBIX MPOOIIEM.

Cnemyer OTMETHTh, 9YTO TPOOJIEMBI, Kacaloluecs IPaBOBOIO
nooxenust pedbénka B Poccuiickoit @eaepariny, a Takke 00ECIIeUeHHUs ero
NpaB W 3aKOHHBIX HMHTEPECOB JaBHO OBUIM B LEHTPE BHUMAaHHS Kak
POCCHICKUX, TaK U 3apyOe:KHBIX YUEHBIX.

B poccuiickoM 3aKOHO/IATEJIbCTBE u COOTBETCTBEHHO
MIPaBOOTHOLIECHUSIX, PETYINPYEMBIX UM, CYHIECTBYET AOCTATOYHO OOJIBIIOE
KOJIMYECTBO CIICIMAIBHBIX CyObekToB. Heo0Xomumo OTMETHTh, YTO
BO3PACTHON KPUTEPHH SBISIETCSI OCHOBOIIOJATAIONIMM M BMECTE C TEM BO
MHOTOM  (popManmbHBIM  NPU3HAKOM, BBIICHIIOMUM  peOEHKAa  Kak
CIEUATBHOTO CyOBEKTa IPAaBOOTHOIICHHH.

Pe6GéHOK, TMOsABISACE Ha CBET, O0OJlamaeT JUIIb  CaMBIMH
3JIEMEHTapHBIMU MEXaHU3MaMH JUIs TIOAACp KaH!A )KU3HU. BmecTe ¢ TeM Ha
MOMEHT POXKACHUS y peOEHKa OTCYTCTBYIOT Kakue-THOO TOTOBBIE (HOPMBI
IIOBCACHUS. ITonbITKN y‘léHBIX OIPEAC/ICHNA TOYHBLIX I'paHUIl BPEMECHU, B
paMKax KOTOpBIX 4YeJIOBEK HAaXOAWTCS B cTaryce peO&HKa, HayuHas C
IMOABJICHUA €T0 Ha CBCT, aKTyaJIbHBI U B HACTOAIIEC BPEMI.

Kpome nereii HM ojHa KaTeropusi TpaxKIaH HE BBIIEISETCS
3aKOHO/IATEJIEM TOJILKO BO3PAacTHBIMH KpUTepusiMH. Bwmecre ¢ Tem
CYIIECTBYIOT IIPaBOBBIE NPOOJIEMBI U OTCYTCTBHE YETKOW peryiaMeHTaluy B
YCTAaHOBJICHUN KOHKPETHBIX IOPUANYECKUX (DAKTOB (HAIPUMEp, POXKICHUS
YeJIOBEKa), «Pa3MbIBAIOIINE» TpPAHMIBI IPaBOBOTO CTaryca peOEHKa, a
TaK)Ke CHIDKAIONIME B IIEJIOM MPaBOBYIO 3aIIMIIEHHOCTH OCHOBHBIX ITPaB
peOéHKa B CpaBHEHMH CO B3POCJIBIMH CyOBEKTaMH IPABOOTHOIICHUH.
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Hepa3paboTaHHbIM SBISETCS W MEXaHW3M 3allUTHl T€X HOBOPOXKICHHBIX
JeTelf, HayaJo OKM3HHM  KOTOPBIX HE  COOTBETCTBYET  HOpPMaM,
YCTaHOBJICHHBIM POCCHHCKUM MPaBOM.

Takum oOpa3oM, HE0OXoaMMO pa3paboTaTh UYETKHUH MEXaHU3M
YCTaHOBJICHHSI MOMEHTA POK/ICHHS YEJIOBEKa KaK Ha4aJbHOIO MOMEHTA €T0
KU3HH U IpaBocriocoOHocTH. Kpome TOro, HeoOXoIMMO pacIIUpUTh U
YI)KECTOYMTh HOPMBI, 0OecIieurBaloIue MpaBo pedEHKa Ha jKU3Hb Ha OoJjee
paHHHUX 3Tanax €ro pa3BuTus.

J. C.IIYCTAIIEBA
MBanoBckMil rocyaapCTBEHHBI YHUBEPCUTET

OCOBEHHOCTH ITPABOBOM OXPAHbI JETCTBA

B nHayuHOll nuTepaType CyLIECTBYET MHOXECTBO NOHATUHA OXpaHbl
mpaB. CorjiacHO OIHOMY M3 HHX, OXpaHa MpaB - 3TO KOHKPETHBIN
00eCTICYNTENbHBI  MPAaBOBOW  MEXaHM3M, TPEACTABIIONINA  cOOOM
COBOKYITHOCTh TapaHTHPOBAHHBIX TOCYJAapPCTBOM CTHMYJIUPYIOIMIHX U
OTPaHUYMBAIOLINX CPEACTB (FOPUAMYECKHX HHCTPYMEHTOB), O3BOISIONINX
YYaCTHHUKY [IPaBOOTHOLLEHUI OecrpensTCTBEHHO MOJIE30BaThCS
ONpeNeleHHBIM  COIMANbHBIM  OJaroM B paMKax  IPaBOMOYMH
JIO3BOJIUTENBEHOTO XapaKTepa, COCTABIISIONINX COJIepKaHKe 1IpaB, CBOOO U
3aKOHHBIX HHTepecoB. Ha Haml B3MIAn, 3TH YTBEPKICHUS IOJHOCTHIO
MPUMEHUMBI M K OXpaHe NEeTCTBA, KaK 0CO0OW Pa3HOBUIHOCTH OXPAaHBI
mpaB. OTHAKO OXpaHa JETCTBA UMEET M CBOEC CIICIU(HKY: IETH ySI3BUMBI U
3aBHCHMBI OT MHpPa B3pOCIEIX. [10 3TOH MpHYMHE Y HUX €CTh 0COOBIE TpaBa
IO CPaBHEHHUIO CO B3POCIBIMH, HYXIAIOIIHECs B 0COO0I oXpaHe M 0COOBIX
YCIIOBHSIX €€ OCYIIECTBICHUS. J[eTH B CHIIy CBOETrO BO3pacTa U CBA3aHHBIX C
HAM OCOOEHHOCTEH ICHXMYECKOrO, (PM3MYECKOTO W HMHTEIUIEKTYyalbHOTO
pa3BUTHs, B CHIy CBOCH OTPaHUYCHHOW JEECIIOCOOHOCTH HE MOTYT B
OOJIBIIMHCTBE CIY4aeB CAMOCTOSITENILHO OXPaHsATh cBoM mpasa. OT ux juia
JIEHCTBYIOT 3aKOHHBIE TpeAcTaBUTenu pebenka. Ho ecnu mpaBa pebenka
HapyIIAlTCS 3aKOHHBIMU IMTPEACTaBUTEISIMH, WIN K€ OHH HE OTCTaHBaIOT
mpaBa peOCHKa, TOT OcCTaeTcs Oe33aluTHBIM. B cBs3m ¢ 3TUM
npezacTabisieTcsi 000CHOBaHHBIM YTBEPK/IAEHHE O TOM, YTO, WHAWBHI, TEM
Oonee peOEHOK, HE MOXET 00ECHEeYHTh OXpaHy CBOHMX ITIPaB B ITOJHOM
o0BeMe CBOMIMH CHIJIAMH, IIOTOMY, YTO Y HETo, Ioadac, HEeJOCTaTOYHO Ha
3TO TpaBoMounii. [103TOMy BCsS OTBETCTBEHHOCTH 32 HAJICKAIIYIO OXpaHy
JISKUAT Jake HE CTONBKO Ha OOIIecTBE, CKOJIBKO Ha TOCYJapCTBE, KakK B
MIPaBOBOM, TaK U B COI[HAIEHOM TIIAHE.
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A. A.POMAHOBA
MBanoBcKMil rocyAapCTBEHHBI YHUBEPCUTET

I'PAXKJAHCKO-ITPABOBASA OTBETCTBEHHOCTD
NHAUBUAYAJIBHBIX AYIUTOPOB U AYIUTOPCKHUX
OPI'AHM3AIIUAN

Puck B obOmactu aymuTa CBs3aH B IIEPBYIO OdYepelb C TEM, YTO
ayJIuTop OCYILECTBIIET MPEeIIPUHIMATEIBCKYIO JIeSITeIIbHOCTb.
CrnenmoBarenbHO, PHUCK MPUYMHEHHUS MaTEpUAIBHOTO Bpelda 3aKa3dyuKy
ayAMTOPCKHX YCIyT Tpenornperessier Haubojiee 4acToe MpHUMEHEHHE II0
OTHOILICHUIO K ayTUTOPaM Mep IPa’kAaHCKO-IIPABOBOM OTBETCTBEHHOCTH.

C nmnepexomom B 2010 romy OT nAMUEH3UpOBaHMUA ayauTa
K CaMOpETyIMpOBaHUIO B STOW oOmacTH Ha ocHOBaHMM 1. 12 cT. 13
@3 or 01.12.2007 Ne 315 - @3 «O caMOperylmupyeMbIX OpTaHH3AIUAIX)
00513aHHOCTh OOECTICYNTh HWMYIIECTBEHHYIO OTBETCTBEHHOCTH ayAUTOPOB
mepe]] XO35ICTBYIOINMH CYOBeKTaMH (3aKa3dMKaMH) M TPETbUMH JIUIIAMHA
BO3JIaracTcsi Ha CaMOperyJupyemble ayAuTOpckue opraHuzauuu. Jlis
UCIIOJIHEHUSI JaHHOH OOS3aHHOCTH IIOCPEICTBOM B3HOCOB ayIHTOPOB WU
ayIUTOPCKUX opraHuzanui ¢dopmupyercst CIELUAJIbHBII
KOMHeHcaL[PIOHHLIﬁ @OHH, N3 KOTOPOro Ha OCHOBAHUHM BCTYNUBLOICTO B
3aKOHHYIO CHJIy PEIIeHHs] Ccyla KOMIIEHCHPYETCsl yIepO, NMpUYMHEHHBIN
XO3HCTBYIOLIEMY CYOBEKTY HEHaIJIeKallMM OKa3aHHEM COITyTCTBYIOIINX
ayZNTY YCIIyT.

OTHOLIEHUSI MEXAY XO3SHCTBYIOIIMM CyOBEKTOM M ayIUTOPOM IIO
OKa3aHUIO COMYTCTBYIOIIMX AayAWUTYy YCIYyT PETyIHpYIOTCS JIOTOBOPOM
BO3ME3HOI0 OKa3aHMsl YCIYT, IO KOTOPOMY B COOTBETCTBUU €O CT. 779 T'K
P® wucnonnutens 00s3yeTcsd 1O 3aJaHUIO 3aKa3uMKa OKas3aTb YCIYTd
(HanmoroBoe KOHCYJTBTHPOBAHHE, BEJACHHE OYyXraJlTepCKOro y4era W Jp.), a
3aKa3yuK o0O0si3yeTcd OIUIATHTh 3TH YCIyrH. lIpym HEWCHONHEHMH WIH
HEHAUIEKAILEM  UCHOJIHEHUU IMPEAYCMOTPEHHBIX  JIOTOBOPOM  yCIyr
ayMTOp WIM ayAWTOpCKas OpraHu3alys HECyT OTBETCTBEHHOCTh B
cootBeTcTBHH C 1. 1 cT. 393 'K PO, cornacHo KOTOpOMY JOJDKHUK 00s13aH
BO3MECTHTh KpPEAUTOPY YOBITKH, NPUYMHEHHBIE HEHUCIOJHEHHEM WIN
HEHa JIe)KAIIM UCTIOJTHEHHEM 0053aTebCTB.

[IpumeHeHne  rpakJaHCKOrO  3aKOHOAaTenbcTBA B cdepe
PETYIMPOBaHMS ayAUTOPCKOW JAEATEIBHOCTH OINpPENEINseTcs HE TOJIBKO
Hopmamu 'K PO, HO U 10JI0)KEHUMHU IEHCTBYIOLIEr0 3aKOHOAATEIbCTBA O
OyXraJTepckoM ydeTe, ayauTe, MEXIYyHApOJHBIX W OTEUYECTBEHHBIX
CTaHIAPTOB ayIWTOPCKOW JAeATenbHOCTH. Bce 3To  cmocoOcTByeT
YKPEIUICHNIO TIPECTIKa ayIUTOPCKUX OpraHM3aluid M WX BIMSHUS Ha
Ka4eCTBO ¥ HH()OPMATUBHOCTH OTUYETHOCTH XO3SHCTBYIOMNX CYOBEKTOB.
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E. 10. PYIOBA
MBaHOBCKMII rOCyAapCTBEHHBI YHUBEPCUTET

IIPABOBOE PETYJIMPOBAHUE JOI'OBOPA APEH/IbI
3EMEJIBHBIX YYACTKOB

B nactosimiee BpeMst oHON U3 TpoOieM B 001acTH peryIupOBaHUS
JIOTOBOpa apeH/bl 3eMEJbHBIX Y4YacTKOB SBIISIETCS HECOTIaCOBAaHHOCTh
HOpM 3emenbHOro kojekca P® u HopMm ['paxmanckoro komekca PO.
I'maBHBIMH  HOPMATHUBHBIMH  TIPaBOBBIMM  aKTaMH  PETYJISATUBHOTO
BO3/IEHMCTBUS HA JJOTOBOP apeH/bl 3eMENbHBIX yUacTKoB B Poccuu sBnsrorcs
I'paxnmanckuiit u  3eMenpHBIE  KOAEKC, a Takke palg  APYrHx
3aKOHOJATEIbHBIX U UHBIX AKTOB.

Cootnomenne HOpM ['paxkmanckoro kogekca P®, 3emensHOTrO
kozekca P® n nmpuporopecypcHBIX 3aKOHOB BBI3BIBAET MHOXKECTBO CIIOPOB,
MOPOXKJAIONINX  KOJUIM3MOHHBIE  CHUTYallMd, WCKKAIOMMUX JEHCTBHSA
MIPaBOBBIX HOPM, JI€30PTaHMU3YIONMINX IIPOLECCYalbHBIE BOMPOCHI HIIN
BHOCSIIIUX JAPYTHE CIOXKHOCTH. JIJIs1 yCTpaHEHHs U pa3pelIcHus yKa3aHHbIX
mpoOieM 3aKOHOAATENeM TPHHATHL HOPMATHUBHBIE IPAaBOBBIC  AKTHI,
NpPU3BaHHBIE HOPMAJIN30BaTh IPABOBOE PETYIUPOBAaHHE 3EMEIBbHBIX
NPaBOOTHOIICHUH W IOBBICUTh UX 3((PEKTUBHOCTb.

BaxneiimuM 1maroMm Ha nOyTH  peOPMHUPOBAHUS  CHUCTEMBI
3eMEIbHOTO 3aKOHOMAATENIbCTBA CTANO0 INPHUHITHE HapsAAy C 3eMENIbHBIM
KoziekcoM PD denepanbHBIX 3aKOHOB. B 1eTsIX TOCTIKEHUS €MHO00pa3ns
B IIPAaBOBOM PETYJIMPOBAHUH 3€MEJIbHBIX IPABOOTHOIICHNH pabodas rpymma
10 COBEPIICHCTBOBAHWIO 3aKOHOJATENECTBA O BEHIHBIX IIpaBax BO
ucnoniHenue Ykaza Ilpesugenra PO ot 18 wmronsa 2008 r. Ne 1108 «O
COBEPIIEHCTBOBAaHUM ['paknaHckoro kopaekca Poccuiickoit ®enepanun»
mpu  OOCYXIEHWM  KOHIICNITYaJbHOTO  BOMpPOCAa O  COOTHOIICHHUH
TPaXIAHCKOTO, 3EMEIBHOTO M MPHPOJOPECYPCHOTO 3aKOHOJATENILCTBA
€IMHOTIaCHO MpU3HAJA, YTO 3eMeNbHbIN Kojeke PO He moimkeH coaepkaTh
HOPMBI TPaYKAAHCKOTO MTPaBa.

Taxkum 00pa3oM, CyIIecTByeT HEOOXOAUMOCTb COBEPLICHCTBOBAHUS
3eMEIbHOTO U TPaKJAHCKOTO 3aKOHOJATENbCTBA 10 PETYIMPOBAHUIO
JIOTOBOPA apeH bl 3eMEeIbHbIX YIaCTKOB.

55


consultantplus://offline/ref=3E0C1301BABF8D550E2A945F14D71FE2EB10DA07E64AA572B5340C90C6p4H

E. H. CABUHOBA
MBanoBcKMil rocyAapCTBEHHBI YHUBEPCUTET

AKTYAJBHOCTbH TPYJOBOM KHUKKH B XX| BEKE

TpynoBast KHIXKKa - HEOTbEMJIEMbIH CITyTHHK Ka)KI0TO pabOTHHKA,
COINPOBOXKIAIOIINI €ro OT Hayala A0 OKOHYAHHS TPYJOBOH JIESTEIBHOCTH.
OdopmiieHre TPyAOBOH KHWKKHA M TIOPSAIOK €€ BEJCHUE PEryJlupyITCs
Hopmamu TK P® u IlocranoBnenuem IlpaButenscrBa P® ot 16 ampens
2003 1. Ne 225 «O TpyHoBBIX KHIDKKax». B TpyIoBo# KHIKKE copepxKaTcs
CBeJIeHHs1 0 padoTe, IepeBoJiax, NepeMeIleHHsIX, YBOJIbHEHHUAX. DTO JaeT
BO3MOXKHOCTb TIOJIyYHTh CBEJICHHS 00 O0IIEeM TPYZO0BOM CTaxke pabOTHHKA,
HaJIMYUE Yy HEro MpoQecCHOHaNbHON IPAKTHUKH, ONbITa paO0Thl, OCHOBAHHUS
PacTOp>KeHHH TPYIOBOTO IOTOBOPA, HATMYUE HATPAXKICHUH U JIp.

Muntpyn PO npemmoxkun B OyaymeM TEpedTH OT BEICHHS
OyMaXHBIX TPYAOBBIX KHIDKEK K 3JIEKTPOHHOMY JOKYMEHTOOOOpOTY.
OpnHako, TakoW Hepexof JOIDKEH ObITh IUIaBHBIM, T.K. TPYAOBasl KHMXKKA -
9TO NepCOHANBHBIC JaHHBIE paOOTHHKA, U TpeOyeTcs cephe3Hast MpopadoTKa
BONpOCAa XpaHEHUS M HCIOIB30BAaHMSA JTUX JaHHBIX. Mued OTMeHBI
TPYAOBOM KHIDKKM CBsi3aHa C T€M, YTO BCE JaHHBIE O TPYJIOBOM CTaxke
pabOTHHKA MOXKHO OYZET MOJYYHTh Yepe3 dJCKTPOHHBIC crcTeMbl B [IDP.
Kpome Toro, 3akoHOIATENBECTBOM 3apyOeKHBIX CTpaH BEICHHE TPYAOBBIX
KHHXEK He IPEIyCMOTPEHO.

OpnHako, Kak CUUTAOT PsJl CIELUAIUCTOB, OTMEHAa TpPYAOBOH
KHIDKKA TIpEBEAET K psAgy TpyaHocted. Paboromaremo mpupercs
3anpamuBarh crnpaBku n3 IIOP o craxe, paboTHMKam - cobupath H
XpaHWTh BCE TPYAOBBIE JOTOBOPHI M PEKOMEHIATENBHBIC MHCHEMa C
MpeasIaymmx MecT paboTsl. KagpoBeiM cimyk6am moHamobutcs: Ooibime
BpPEMEHM JUIl WM3YYEHHs BCEro J3TOTO IIaKeTa JOKYMEHTOB Ha KaJIOTO
HOBOTO cOTpyAgHHMKa. Kpome TOro, mnpoBEpHUTh MOJIMHHOCTH BCEX
JIOTOBOPOB pa0OTHHKA Kyaa Oojiee MpOOJEeMAaTHYHO, YEM IOJJHHHOCTH
OJTHOW TPYAOBOM KHIDKKU. be3 Tpy10oBOI KHIKKH cllo)KHee OyaeT y3HaTh O
HaJIMYUH y KaHIuAaTa APYroi paboTsl mim o paboTe BO BpEIHBIX YCIIOBHSIX,
a TaKKe 4acToil cMeHe paboThl, YBOJBHEHUSIM B CBSI3M C TIPOTYJIAMH H T.JI.
VY MHOrux paOOTHHKOB 4YacTh TPYAOBOTO CTaka NMPHUXOAUTCS Ha BpeMs
cymectBoBanusi CCCP n unH(popmarust 00 3TOM COIEPKUTCS JIMIIb B MX
TPYIOBBIX KHIM)KKAX.

Takum o00pa3oMm, OTMEHa OyMaXHOM TpYJIOBOH KHIKKH TIOKa
npexaespeMeHHa. OHa BO3MOXKHA JIMIIb IIPH YCIOBHM cO3iaHMHA B P®
Hag&KHOM JJIEKTPOHHOM CHCTEMBl XPAaHEHHUS [E€PCOHAJbHBIX JaHHBIX
paboTHHKA 1 HaJa)KEHHOTO JIEKTPOHHOTO JOKYMEHTO000pOTA.
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K. A. CEMEHOBA
MBanoBCcKMil rocyAapCTBEHHBI YHUBEPCUTET

BIO/KETHBIN MTPOLIECC: IOHATHUE U IPUHITATIBI

OnnuM n3 Hambosiee BaKHBIX MEXaHM3MOB, KOTOPBIE ITO3BOJISIOT
TOCYAapCTBY OCYIIECTBIIATH 9KOHOMHYECKOE " COIIMATBbHOE
perynupoBaHue, sBIseTcs (UHAHCOBBIM MEXaHU3M, 2 UMEHHO (PMHAHCOBAs
cucTteMa OOIIECTBa, TJIABHBIM 3BEHOM KOTOPOW SIBJISIETCSI OOKETHBIN
npoIiecc.

BropkeTHBIH Tpoliece TpencTaBiseT co0oW  perJaMeHTHPYeMYIo
3aKOHOJIaTENIbCTBOM  JIEATENIbHOCTh OpPraHOB TOCYAApPCTBEHHON BIACTH,
OpPTraHOB MECTHOTO CaMOYIPABJICHUS M HMHBIX YYaCTHUKOB OIOKETHOTO
Iporecca IO COCTAaBJICHUIO W PAcCMOTPEHHIO IIPOEKTOB OIOJHKETOB
MyOJIMYHO-TIPAaBOBBIX ~ OOPa30BaHMM, YTBEPXKACHHIO W HCIOJHEHHIO
010/DKETOB, KOHTPOJIIO 38 UX MCHOJHEHHWEM, OCYIIECTBICHUIO OIO/KETHOTO
ydeTa, COCTAaBIICHHUIO, BHEIIHEH IPOBEPKE, PACCMOTPEHUIO U YTBEPKICHHIO
OrouKeTHOM oTueTHOCTH (CT. 6 BK PD).

Hecmotpst Ha TO, 9TO OIOMKETHBIN Tpoliecc pernamentupyer bK
P®, Tem HE MeHee, ero TPYAHO Ha3BaTh TPAJULUOHHBIM MPOLECCYaIbHBIM
uHCTUTYTOM. HOpMBI, ompenenstone OOKETHBIH NpoIecC, HE HMEIOT
aHaJOroB, OHU HaNpaBJIEHbl Ha pEAIU3aLMI0 MaTepHAIbHBIX HOPM
OF0/DKETHOTO TIpaBa 0co00ro XapakTepa.

[TpaBoByr0 oOcHOBY OrokeTHOro mnpouecca B P® cocramsior
nonoxkenuss Koncruryuuun, BK P® u HopmaTuBHBIE NpaBOBBIE aKThI
cyOBeKTOB P® 1 oOpraHoB MECTHOTO caMOYIIpaBIEHUSL.

OnHolf W3 rapaHTHi peaiM3aliM 3aJad W 1ejed OIKEeTHOTo
TIporecca sIBISIETCS] COOIIOICHNE TPEOOBAHMUH, MTOTINHSIONINX OFO0PKETHBIN
MIpoIIecC, Kak OCOOBIN BHJ JIESITEIFHOCTH YIMOTHOMOUYCHHBIX OPraHOB. OTH
TpeboBaHUS crlemayeT 0O03HAYWTh B KaueCTBE «IIPHHIUIIOB OIOPKETHOTO
nponecca». IIpaBoBoe perynupoBaHue OIOMKETHOTO Tpolecca IOJDKHO
COOTBETCTBOBaTh Kak OOMmMM  TNpHHIUNAM  OIO/KETHOTO  IIpaBa
(6romKeTHBIN (enepanansM, CaMOCTOATENFHOCTh OIO/DKETOB W T.1.), TaK U
CIeUaIbHbIM (obecnieueHue cOaTaHCUPOBaHHOCTH Or0/KeTa,
IPO3pPavyHOCTh U T.JI.)

Bro/pkeTHBIN mpornece MpoHU3bIBAET (UHAHCOBYIO CUCTEMY Ha BCEX
YPOBHSIX U IEHCTBYET Ha OCHOBE OCOOBIX HOPM. YSICHEHHE NPHHIMIIOB, KaK
OCHOBOIIOJIATalOIIMX  Hayajl YCTaHABIMBAeT  OINpEJENEHHbIE pPaMKU
peaM3anuy 3TOro BaKHOTO 3BeHa (DMHAHCOBOW CHCTEMBI.
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H. M. CMIPHOBA
MBanoBckMil rocyaapCTBEHHBI YHUBEPCUTET

IPABOBOI CTATYC HHCTUTYTA IOJIHOMOYHbBIX
HNPEJCTABUTEJIEU ITPE3UJEHTA P® B ®E/IEPAJIBHBIX
OKPYT'AX

B coorBerctBuu ¢ Ykazom Ilpesumenta P® ot 13 mas 2000 r.
Ne 849 "O mnonnomounoMm mpenctasurene IIpesumenta Poccuiickoit
Genepaunn B (deneparsbHOM OKpyre" IOJHOMOYHBIA MNpPEACTaBHUTENH
[Ipesunenta Poccuiickoit ®Penepaunu B ¢eneparbHOM OKpyre  SIBISICTCS
JOJDKHOCTHBIM JIMIIOM, npenctasisiionuM [Ipesnnenta PO B mpenenax
COOTBETCTBYIOIIEro (heiepanbHoro okpyra. OH obecreunBaeT peanu3annio
KOHCTHUTYIIMOHHBIX IIOJHOMOYMH TJIaBel TOCyAapcTBa B  IIpenenax
COOTBETCTBYIOIIEro  (heepaibHOTO  OKpyTa, sBisieTcs  (henepanbHbIM
TOCYAAapCTBEHHBIM CIYXallUM M BXOAWT B COCTaB AJMHHHCTpAIMN
IIpe3unenra PO.

OCHOBHBIMHU 33/la4aMH IIOJJHOMOYHOTO IIPEJICTABUTENS SBISIFOTCS:
1) opranusaiiss B COOTBETCTBYIOIIEM (hemeparbHOM OKpyre pabGoThI 10
peanu3aiuu opraHaMy roCyJapCTBEHHOM BJIACTH OCHOBHBIX HAIpaBJICHUI
BHYTPEHHE! W BHEUIHEW MOJIMTUKM TIOCYJapcTBa, OIPEHEIIIEMbIX
IIpesunentom P®; 2) opranusanusi KOHTPOJS 3a HCIIOJHEHHEM B
(enepasbHOM OKpyre peuieHui ¢elepalibHBIX OpPraHOB I'OCYAapCTBEHHOMN
BiacTu; 3) obecreueHre peanus3alud B (efepasbHOM OKpyre KaapoBoii
monutukd  IIpesumenra P®; 4) npencrasmenne I[lpesumenty PO
PETYISIPHBIX IOKIAIoB 00 OOECIIeYeHWH HAIMOHAIBHOW O€30TacHOCTH B
(denepabHOM OKpyre, a TaKkKe O MOJIUTHYECKOM, COILHAIbHOM |
HKOHOMHYECKOM IIOJIOXKEHHH B (heAepaILHOM OKpYTE.

VYxazom I[Ipesunenta PO or 13 mas 2000 r. Ne 849 yrBepkaeHs! 8
(benepanbHbIX OKpyroB. MiBaHOBCcKas 0011acTh BXOIUT B cocTaB LleHTpansHOrO
¢denepanpHoro okpyra. 3 mas 2012 roma VYkazom Ilpesunenta PD
NOJHOMOYHBIM nipezicTaButeneM B LIPO Obu1 nHasnauen A. JI. Bersos.
Wudopmaryst 0 IeSTENPHOCTH MOJIHOMOYHOTO IIPEICTABUTENS! IOCTYNHA Ha
caitre LI®O: http://cfo.gov.ru/ .

B Hacrosiimee Bpemsi akTyaJIbHBIM SIBIISIETCSI BOIPOC JajIbHEHIIEro
pa3sBUTHsL MHCTUTYTa MOJHOMOYHBIX mpericraButeneil IIpesunenra PD. Kax
HaM TIPEACTABIIETCS, BO3MOXHBIM sIBISieTCsT  pa3pabotka u m3ganue O3 «O
TOJTHOMOYHOM TipezcTaBurene [Ipesunenta PO B denepanbHOM OKpyTe», UTO
3HAYUTENBHO YKPEITUT CTaTyC JaHHOTO HHCTHTYTA.
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K. K. CTPOKVH
MBanoBckMil rocyaapCTBEHHBI YHUBEPCUTET

HPOUEAYPBI PACTOPXXEHUA TPYJOBOI'O JOT'OBOPA

Pactop>xeHne TpyZOBOTO IOTrOBOpa SIBISAETCS HEOTHEMIIEMBIM
3TanoOM IpeKpalleHuss TpyAoBoro oTHoweHus. B TpynosBom koxekce PO
UMEIOTCSI ONMCAaHUsl TPeX TIPYII IpPOLEIyp, CBS3aHHBIX, BO-TIEPBBIX, C
JIMKBUJAIIMEH OpraHu3allid W COKPAlleHHWEM YHCJICHHOCTH (IuTara)
pabdorHukoB (myHktsl 1 u 2 cr. 81 TK), BO-BTOpBIX, C HapylICHUSIMH
TPYIOBBIX oO0s3aHHOCTEH (TyHKTHI 5, 6, 8, 10 cr. 81 TK) u, B Tperbux,
IIpUYMHEHNneM paboTojaresto MaTepuanbHoro ymepba (myHKTsl 7 n 9 cr.
81 TK).

OdopmiieHne MpeKkpaneHusl MO>KHO Pas3JeNuTh Ha J(Be ctaauu. Bo-
MIEPBBIX, O3HAKOMHUTENBHYIO CT3JMIO, BKIIOYAIOIIYI0 H3/aHHE IIPHKa3a
(pacnopspkeHus) 00 YBOJBHEHHH, O3HAKOMJICHHE C HUM pPaOOTHHUKA ITOJ
pocnuch M BBAAYY €My KONHUM JaHHOTO TIpHKa3a W HHBIX KOIHUH
JOKYMEHTOB, CBsi3aHHBIX ¢ pabortoit (ct. 62 TK). Bo-BTOpHIX,
0(OPMHUTENBCKYIO CTAIHMIO BKIIOYAIOIIYIO OOSM3aHHOCTH PabOTOMATENsS IO
BHECEHHMIO COOTBETCTBYIOLIMX 3alMCe B TPYAOBYIO KHWXKKY, BblIaue ee
pabOTHHKY, a TaKk)Ke MPOM3BOACTBO pacuera, BKIIIOYasi BHIXOJHOE MOcoOue
(ct. c1. 140 1 178 TK).

Bo3MoxHOCTH U3MEHEHHSI TPYAOBOTO JIOTOBOpa MPELyCMOTPEHBI HE
Tonpko B crnenuansHoi rmaBe 12 TK, HO u B Apyrux riaBax KoJekca,
TIOCBSIIIEHHBIX KOJUIEKTHBHBIM Tieperosopam (1. 6, cr. 39), obumm
MTOJIOKEHUSIM TPYHOBOro moroBopa (Ti1. 10, cT. 60-2), oxpane Tpyzaa (ri. 36,
cT. 220), KOIJIEKTUBHBIM TPYIOBEIM criopaM (TI1. 61, cT. 405 n 414).

B TK PO® mnabmogaercs OTCYTCTBHE HYETKOCTH B BOIPOCAx
MPEeKpalieHust  TpyJAoBoro  gorosopa.  Ilpomemypsl  yBOIbHEHHH
«pa30pocaHb» IO KOJEKCY M IIOCIENOBAaTEIbHOCTh HX MPOBEICHUS
BBI3BIBAET OIpeneieHHsle TpyaHoctu (cr. cr. 82, 179, 180, 373 TK).
Hanpumep, neiictBust pabotomarenss Mo NMPUMEHEHHIO JUCHHUIUTMHAPHBIX
YBOJIbHEHUH omucanbl B ¢T. ¢T. 192, 193 u 195 TK. B cnyyasx yBonbHEHHS
3a IpUYMHEHHe yniepda UMyIIecTBY paboTolarens ClelyeT HCIOIb30BaTh
npaBuia cT. cT. 246 u 247 TK. B apyrux ciyuasix yBoJIbHEHHs, 0COOCHHO B
CUTYyallMsIX C JIOTIOJHHUTEIbHBIMH OCHOBAHMSMH IPEKPALICHUS TPYAOBOTO
noroeopa (cT. ct. 208, 278, 288, 307, 312, 336, 341, 347 u np.) TpynoBoe
3aKOHO/ATEIbCTBO, KaK IPaBWJIO, M BOBCE HE IPeIyCMaTpHUBacT
COOTBETCTBYIOIINE MTPOLIETYPBI.
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O.10. TAUBOBA
MBaHOBCKMII rOCyAapCTBEHHBI YHUBEPCUTET

IFAPAHTHA U MEXAHW3M 3ALIUTDBI IIPAB PEBEHKA
B POCCUUCKOU ®EJEPALIUN

B Poccuiickoit @enepaiui Mo-MPeXHEMY HE PEIIeHBI IPOOIEMBI
NPaBOBOW TapaHTHPOBAHHOCTH W PCATbHOW OOCCIEYCHHOCTH TMpaB H
UHTEPECOB POCCUNCKHUX JeTeil. MOXKHO NOJYEPKHYTh JEKIapaTUBHBIN
XapakTep MHOTHX IIPaBOBBIX MOiokeHuH. ClemayeT OTMETUTh, YTO BO
MHOTOM pEaJibHOIl  00ecleuyeHHOCTH TIPaBOBOIO  cTaryca peOEHKa
MPENATCTBYeT OTCYTCTBHE JOCTYIHOTO MEXAaHH3Ma IIPUMEHEHUS HOpPM
IpaBa B JAEATEIBHOCTU TOCYJapCTBEHHBIX OPIaHOB, YUpPeXIECHHH U
OOIIECTBEHHBIX OpPTaHU3AIHH.

ITonoxenust Konctutyuun Poccuiickoit ®enepauuu sSBISIOTCS
TJIaBHBIM I'apaHTOM oOecIiedeHus paB u cBo0O]1 yenoBeka. Bmecte ¢ TeM B
Koncrutyuun Poccuiickoit ®epepanuu onpenencHsl KOHCTUTYLHUOHHO-
MPaBOBBIC HOPMBI JIMIIH OOIIET0 XapakTepa, MPH ITOM HX KOHKPETHOE
COIEp)KaHWE UM,  COOTBETCTBEHHO,  MEXaHU3M  pealu3alud B
KHU3HEIEATSIFHOCTH 00IIecTBa OCTa&TCs HE PacKphIThIM. B momasisiomemM
6onpmmHCTBe MonokeHuil Koncrurynuu Poccuiickoit @enepaunu cratyc
pebéHka sABIAETCA IOAPa3yMEBAIOIMIEHCS YacThIO, «COCTABISIOIIMY
9JIEMEHTOM O0IIEYETIOBEUECKOT0 cTaryca JIlo0oro rpaxaaniuHa Poccuiickoi
®enepanun. C omHOW CTOPOHBI 3TO, OE3yCIOBHO, SIBISETCS TapaHTHEH
oOecrieueHys IPUHIMIIA PABHOIIPABUS BCEX IPaxkJaH, a C APYroil CTOPOHBI
JaHHOE OOCTOSITENBECTBO MOXHO pAacleHUTh KakK NpaBOBOW mpooder,
CBUJICTEIBCTBYIOIINI O  HHM3KOM  TapaHTHPOBAaHHOCTH H  cjaboi
3amMIIEHHOCTA TpaB M UHTepecoB aereil B Poccun. CamocrosiTenpHas
peanmmzamus  pe6EHKOM TpoBOo3TMAamEHHBIX Koucturymmenr Poccuiickoit
®denepaul €ro MpaB, B OTHONICHWH OONBIIMHCTBA W3 HUX (DAKTUICCKU
HEBO3MOXHA, HECMOTPSI HAa WX TapaHTHPOBAaHHOCTH OCHOBHBIM 3aKOHOM
rocynapcTBa. VIMEHHO MO3TOMY HEOOXOAWMO HE TOJBKO MaKCHMAallbHOE
pacimupeHue peaqbHOH MpaBOBON 0a3bl, PErIaMEHTHPYIONIEH MIMPOKHE
BO3MOXKHOCTH CaMOCTOSITEIbHON 3allMTHl CBOUX TpaB PEOEHKOM, HO TaKkKe
HeoOXoauMa U pa3paboTKa JOCTYIHOTO Ui JIF0OOro peOEHKa MexaHHW3Ma
3aIIUTHI CBOMX OCHOBHBIX IIPaB.

Takum oOpazom, pa3zpaboTka MexaHHW3Ma peanuzanuu B cdepe
MIPABONPUMEHEHUS MOJI0XKEHUIN NEeHCTBYIOIIETO 3aKOHOAATeIbCTBA, BMECTE
c ofecrieueHHEM HEOTBPAaTHMOCTH CTPOTOH  OTBETCTBEHHOCTH  3a
HEBBITIOJIHEHNE  OOSI3aHHOCTEH  COOTBETCTBYIOILETO  pOAA,  SIBIISICTCS
IJIaBHBIM M HauOojiee BaXHBIM 3TalloM B IIPOLECCE ITOBBILICHUS
TapaHTHPOBAHHOCTH M OOECIEYEeHHUs] TPaBOBOIO CTaTyca peOEHKa B
coBpeMeHHOM Poccun.
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A. B. TPYIIIKOB
MBanoBcKMil rocyAapCTBEHHBI YHUBEPCUTET

®UHAHCOBOE IIPABO B CUCTEME POCCHICKOI'O ITIPABA

B teuenue muorux net opuandeckoit Haykor CCCP He yaemnstoch
JOCTATOYHOTO BHUMaHUS (PHHAHCOBOMY TIpaBy. DTO OBUIO BRI3BAHO OOIINM
B3rJIAaA0M MapKCI/ICTCKO-J'IeHI/IHCK()ﬁ TCOPUN H MOJIUTUYECKONM SKOHOMUH
conuyajaniMa Ha JACHBI'M, TOBAapHO-ACHCKHBIC OTHOIICHUS, LECHBI, PIHOK B
[EeJIOM KaK Ha OTMHUPAIOIIUE KATErOpUH, YTO MUMEJO CBOUM CIIE/ICTBHEM
CHIDKEHHE 3HauyeHHs W pOaM (PUHAHCOBOrO IpaBa B PpETYJIMPOBAHHUU
KHU3HEAEATEILHOCTH 00IIeCTBa.

B mnavane 90-x TroJOB MNPOM30LUIO HM3MEHEHHE COLHUAIbHO-
9KOHOMHYECKOH (pOpMaliy, 4YTO BBI3BATO CTPEMHTEIBHOE pPAa3BUTHE
¢uHaHCOBOTO TpaBa. Takum o0Opa3oM, 3a KOPOTKOE BpeMs ObUH
pa3paboTaHsl ¥ TPUHATHEL MHOTHE  (DMHAHCOBO-TIPABOBBIC  aKTBHI,
YBEINYUIIOCH YHCIIO HAYYHBIX IyOJHMKAIMi, B FOPHANYECKHX BY3aX CTaH
TOSIBIIATECS Kadenpsl (UHAHCOBOTO IpaBa. Bompoc o Mecte (MHAHCOBOTO
nmpaBa KaK CaMOCTOSTENBHOH OTpacind B CHCTEME IIpaBa  SBISETCS
IPeIMETOM IHUCKYCCHM Ha IPOTSDKEHUH Ienoro psaa jer. O ToM, 4To
(HMHAHCOBOE MpPaBO SBISETCA CAMOCTOATENBHON OTpacibpio IpaBa, B 50-e
roxsl mucana P. O. Xanduna, koTopas cuurana, 9To OHO BBIICIHIIOCH W3
TOCYAapCTBEHHOTO ¥ aJMWUHHCTpaTMBHOrO mpasa. Ha Ham B3rma,
(brHAHCOBOE MPaBO HE BBIASIMIOCH U3 APYTUX OTpaciell paBa, a BOSHUKIIO
KaKk  CaMOCTOsITeNIbHAsi ~ OTpacib  Hapsay M  OIHOBPEMEHHO C
TOCYAapCTBEHHBIM M aIMUHUCTPATUBHBIM IIPABOM.

Ha coBpemeHHOM 3Tane npobiaeMbl GHHAHCOBOTO NpaBa B OoJbLIeH
CTEIICHH CBS3aHBl C MpoOJieMaMH COBEPIICHCTBOBAHUS POCCHHCKON
TOCYIapCTBEHHOCTH M YCKOPEHUSI 3KOHOMHYECKOTO pa3BuTHs. CyIiecTByeT
00NbIIOE KOJNMYECTBO NMPOOIEM B POCCHUIICKONH IKOHOMHYECKOW MOJIUTHKE,
KOTOpble TpeOyIoT OOCYXAEHHS W TOHMCKa IyTed pemeHus. Henb3s He
COIJIACHTBCS C TE€M, YTO IMOHUMaHHE (PMHAHCOBBIX OTHOLICHHH TOJBKO Kak
pacnpenenuTeNbHbIX H IIepepacipeieNIuTeNbHBIX yxKe ycrapeno. Crexyer
NpU3HaTh, YTO (UHAHCHI OXBATHIBAIOT BECh LHUKJI OOLIECTBEHHOTO
IPOU3BOACTBA.

Heo0x0auM0 OTMETHTB, YTO HOBAsl pOJIb TOCYapCTBa, COCTOSIIAs B
HCIIOJIb30BaHUH (DMHAHCOBO-TIPABOBBIX CPEZICTB JJISI PETrYJIMPOBAHUS BCETO
LUKJIA OOLIECTBEHHOTO MPOM3BOACTBA MPEAINOJaraeT BKIIOYEHHE B
IOPUIMYECKUH MHCTPYMEHTapUi JIOTOBOpa Kak criocoba peryaupoBaHMs
(PMHAHCOBBIX OTHOIICHHH.
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A. 1. XAPJIAMOB
MBanoBckMil rocyaapCTBEHHBI YHUBEPCUTET

IPABOBBIE OCHOBBI AJIMUHUCTPATUBHOM
OTBETCTBEHHOCTH

Ho mpurstus KoAIl P® HopMmbel 00 aaMHHHUCTPATHBHOM
OTBETCTBEHHOCTH  COJEPXAJUCh BO MHOTHX OTpacieBBIX 3aKOHAaX,
pPEeryIupylomuxX  MaTepuajbHble U  IpollecCyalbHble  OTHOILIEHHUS,
3HAYUTENBHYI0 4YacTb KOTOPBIX cOcCTaBilsM Ykasel lIpesupenra PO u
nocranoBnenus: [IpaButensctBa P®. MHOroo6pasue HCTOYHHUKOB OBLIO
00YyCJIOBIIEHO ~ OTCYTCTBHEM  3aKOHOJATENIbHOM  periiaMeHTalud  HX
mpaBoBbIX (opmM, dopmupoBaBunxcs BHe pamok KoAIl P®d, a rtakxke
BBICOKOH aKTHBHOCTBIO IIPABOTBOPYECKOH JEATENBHOCTH CyOBEKTOB
Poccuiickoit ®Penepanmu B 3T0i obnactn. Ha ¢enepansHOM ypoBHE
aJIMHUHUCTPATHBHAs OTBETCTBEHHOCTh YyCTaHaBiIuBajach noMmmo KoAIl
PC®OCP, Gonee wem B 150 HOpMATHBHBIX MpPaBOBBIX AaKTaX, KOTOPHIC
XapaKTepU30BAIMCh  HEOOCTAaTOYHOM  mpopaboTKoil  HEoOXOIMMBIX
MaTepHAIBHBIX U MPOIECCYANBHBIX MPABHJI MPUMEHEHHS aAMUHUCTPATHBHO
- NIPAaBOBBIX CAHKIMH, HEJAOIYCTUMO BBICOKOH CTENEHBIO CyOBEKTUBHOCTH,
MIPOM3BOJIBHOTO  YCMOTPEHHUsI JOJDKHOCTHBIX JIMII TP  pealu3aluu
BO3JIOKCHHBIX Ha HUX MOJHOMOuYMil. OTMedeHHble OOCTOSITENbCTBA B
NPaBONPUMEHUTENIBHOW  MpPaKTHKEe  IMOPOXKAATM  HEONPEAEICHHOCTh
OTHOCHUTEJIBHO TPaBOBOM NPUPOABI CAHKIMH, NPEIYCMOTPEHHBIX B
pa3IMuHBIX 3aKOHAaX M MOJ3aKOHHBIX akKTaX, a TakkKe TMOopsaKa HuX

MIPUMEHEHHUS.
IIpunarue HoBoro KoAIl PO okazano cyiiecTBEHHOE BIMSHHE Ha
IIpaBoOBOE peryaupoBaHue OTHOIICHUH aJIMUHHCTPATUBHOM

OTBETCTBCHHOCTH, CIIelaB Imar BHepél Ha TyTH  YHHQHUKAIHA
3aKOHOJATETLCTBA 00 aJMUHUCTPATHBHBIX IPABOHAPYIICHHUAX. TaKkuM
oOpazom  Obla  TpeomoieHa  CHUTyalus, Korga  HOpPMBI 00
aIMUHUCTPATHBHOM  OTBETCTBEHHOCTH OBITM  paccpeloTOYEHBI IO
pa3NUYHBIM HOPMATHBHBIM NPaBOBBIM akTaM. OUYeBHIHO, YTO TaKOH
3aKOHOJATENIbHBIM MOAXO0A CO3AAET NPENIIOCBUIKH U IOCIIEN0BAaTEIbHOM
peanuzanuu TpedoBanust Koncruryumum P® o mnpuopurere 3akoHa B
PETYJIMPOBaHUK HE TOJBKO NMpaB M 00s3aHHOCTEH, HO M OTBETCTBEHHOCTH
rpaxaad. OfHaKO HOPMBI 00 aJIMHMHUCTPATHBHBIX MPAaBOHAPYLICHUSX I10-
MpexHEMYy cojiepkathcsi He Tonbko B KoAIl P®. TlomoOnas curyanums
HEraTUBHO CKa3bIBAETCS Ha JEATCIBHOCTH OPraHOB aJMUHHCTPATUBHOU
IOPUCIUKIHY, OKa3bIBAIOIIUXCS B (hopmansHO IOpUANYECKOT
HEIMpPEOoJOJMMOCTHY UM MPABOBOM HEONPEAEIIEHHOCTH IO  KIIOYEBBIM
BOIIPOCAM peaji3alny yOIMIHO - PABOBBIX CAHKIIUH, MPEIyCMOTPEHHBIX
B OTIENBHBIX (pefiepabHBIX 3aKOHAX.

62



Cekuus
«3EMEJIbHOE H 3KOJIOTHYECKOE IIPABO»

K. 1. BOPOHKOB, JI. A. EPMAKOB
MBanoBckuil rocyaapCcTBEHHBIH YHUBEPCUTET

OXPAHA ITPUPO/Ibl: COBPEMEHHOE COCTOSIHHUE
ITPABOBOT'O PEI'YJIMPOBAHUSA

B Hacrosiiee Bpemsi CyIIECTBYET MHOKECTBO HOPMATHBHBIX aKTOB,
PETYIMPYIOIINX OTHOIICHHS B OOJACTH OXpaHbl OKpYXKaromlel cpensl H
mpuposl B 9acTHOCTH. D10 D3 PO «OO6 oxpaHe OKpy)Kalolled Cpemsn»,
Jlecnoii konexkc PO, Bonueiil konekc PO u apyrue. Ecau paccMmarpuBaTh
3¢ (eKTUBHOCTh JKOJIOTMYECKOTO IMpaBa C JTOH CTOPOHBI, TO OHO
periIaMeHTHpYeT OTAEIbHbIE BOIPOCH JTydllle, YeM IpakJaHCKOE MPago.

OpmHako HaTU4KMe HOPM TIpaBa caMo MO cebe He SABJISETCS TapaHTOM
obecrieueHns OXpaHbl NPHPOIbL. lIpaBoco3HaHHME POCCHHMCKHUX T'pakKAaH
KHUBET 10 CPEJHEBEKOBBIM IPUHIMIAM: HHMKTO HE BUAMT — 3aKOH HE
JIEHCTBYET.

AKTBI, OXpaHSIOIIME NpUpONy M €€ OorarcTBa, HECOBEPIIECHHBI:
HMMEIOT MPOOJIeMHBIE MOMEHTHI M HETOYHOCTH. Hampumep, MHOTO KPUTHKA
BBI3BaJ BO BpeMeHa cBoero npunsAatus JlecHoi koaexc 2006 r.

HecMoTtpst Ha meATENBHOCTH NPHUPOTOOXPAHHON NPOKYpaTyphl, HE
OBLTO TPOBEACHO XOTh CKOJBKO HUOYIh TPOMKHX MPOIIECCOB, CBSI3aHHBIX C
HapyIIeHHEM MPHPOJOOXPAHHOTO 3aKOHOJATENBCTBA, XOTS COBEPIIEHHO
OUYEBHIHA [OBCEMECTHOCTh 3/0ynoTpeOneHnid. Hampumep, HHKTO He
PUCKHET NHUTh BOAY W3 PEKH, XOTS BCEro JIMIIb BEK Has3ajg e€ muiu
COBEpILEHHO 6e3 OIMacKH.

HecMoTps Ha MHTEHCHBHOE Pa3BUTHE M OOWMINE BIIOJHE Pa3BUTHIX
HOPM DKOJIOTHYECKOE IPaBO CErofHsS HE CIIOCOOHO 3allUIaTh IPHPOLY
MOJTHOIIEHHO: OHO MOXET TOJBKO IpeloTBpaliaTh, HO HE IpeceKaThb
HeraTuBHOE BO3JCWCTBHE Ha mpupoxy. HMuHade Bomo&MbI OBl CHOBa
OYNMCTHINCH, @ ©eCIIM OHM  3arps3HEHbl, 3HAYUT  HapylIeHHe
MPUPOJOOXPAHHOTO 3aKOHOAATENIECTBA MPOJOIKAETCS.

63



A. . TOJJOBMHA
M BaHOBCKMI rOCYAAPCTBEHHBIM YHUBEPCUTET

ITPABOBOE PEI'YJIMPOBAHUE ITPABA I'PA’K/IAH
HA 9KOJIOTMYECKYIO MH®OPMALINIO B POCCUHUCKOM
3AKOHOJATEJIBCTBE

WHupopmarus urpaeT MEPBOCTEIICHHYIO POJIb B PEaH3alMU MPAB H
cBOOONl dYenmoBeKa W TpakIaHWHA. Ha COBpeMEHHOM JTame pa3BUTHS
o0IIecTBa MPOCIICKUBACTCS TEHACHIMS K BO3PACTAHUIO POITU WH(MOPMAIIUU
B Pa3BUTHHU OOIIECTBA U FOCYAaPCTBA.

K duwmcny BaKHEHIIUX BOMPOCOB, CBS3aHHBIX C  MPABOBBIM
pEeryJIMpOBaHUEM  JKOJOTMYECKUX  MH(OPMAIHMOHHBIX  OTHOLICHUI
,OTHOCUTCSI TIPO0JIeMa MOHTHS U COCTaBa 3KoJorHueckoit nupopmarun. K
HACTOSIIEMY MOMEHTY TpeOOBaHMS, YCTAHOBJCHHBIE Ui Pa3lIUYHBIX
BUJIOB SKOJIOTHYECKOHM MH(OPMAIIMH, TPEIYCMOTPEHBI B HOPMax 0oJiee 4eM
30 ¢enepanbHBIX 3aKOHOB. BMecTe ¢ TeM IMOHSATHE «IKOJOTHUCCKAs
uHpopManus» B JEHCTBYIOIIEM 3aKOHOIATEIbCTBE OTCYTCTBYET.

KoHCTHTYIIMOHHOE MPaBO TPAXKIAaH HA MOJYYCHHUE HSKOJIOTHUCCKOM
“HGOPMAIIMY  BBIOJHACT BaXHYI (YHKIUIO B IKU3HEACIATCIBHOCTU
yenoBeka. K ToMy ke MO Mepe ABWKEHHs Hamiero oOectBa K Oojee
YCTOHYUBBIM IEMOKPATHYESCKAM HOPMaM M UHCTUTYTaM €TI0 POJIb U CTEIICHb
BIUSHHS HA pealn3alliio JIPYTHX TMpaB W CBOOON TpaxiaaHWHA OyIeT,
HECOMHEHHO, TOJIBKO pacTh. PacmupsaTs ero u nenath Ooliee Hale)KHEH B
peanu3anuy - 3HAYUT YKPEIULITh IOPUANYECKOE MOJIOKESHUE TPaXKIaHHHA,
MOBBIIIATH YBEPEHHOCTh YEIOBEKa B COOCTBEHHBIX CHIIaX, COJCUCTBOBATH
HaunboJiee MOJIHOMY Y/IOBJIETBOPEHHIO €r0 HHTEPECOB, B YeM, COOCTBEHHO, U
3aKJIFOYAeTCs INIaBHasl IIGHHOCTh TpaB U cBOOO/I.

A.E.TOPBYHOB, A. C. OAMHIIOB
MBaHOBCKMII rOCYAAPCTBEHHBIM YHUBEPCUTET

IKOJOI'NYECKHUE NPECTYIIVIEHUA

Okosoruyeckasi mpobiiemMa B Halleil CTpaHe ¥ B OOJIBIIUHCTBE CTPaH
MHpA - O/IHA U3 BaKHEHIINX SKOHOMUYECKUX M COIHAIBHBIX MpobieM. Bee
yame Mbl CTaJKUBaeMcs C pealbHOMl yrpo3oil JKU3HEHHO Ba)KHBIM
HMHTEpecaM HaCTOSIIIETO W OyaymIero MOKOJICHHs dYeJoBeuecTBa. UTOOBI
XOTb KaK TO 3aMEJUIUTh POCT HKOJOTHUECKON NMPECTYIMHOCTH, HOPMBI III. 26
YK P® "Dxonorudeckue npecTyuleHus", BKIrodaromed 17 crareid,
HampaBlieHBl B TIEPBYI0 OdYepeib HAa OXpaHy OHMOJOTHMYECKOW OCHOBBI
CYIIIECTBOBAHUS YEJIOBEKa 1 BCETO JKMBOTO Ha 3eMIIE.
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TepmMuH '"SKOJIIOTHYECKOE TIPECTyIUIEHHE", BBEACH B HAYYHYIO
nuteparypy B. 1. ITakytuasmm B 1980 1.

OKOJOrH4YecKre NMpecTyMIeHUs - 3TO NMPEeCTyIJICHNUs, HapyIllalomne
NpaBUIa OXpaHbl MPHPOJBI IyTeM HETaTMBHOTO BO3ACHUCTBUS Ha
NPUPOAHYIO Cpedy, €CIH 3TH JACSHUS NPUYMHWIN WIH CO3JalIM yTrpo3y
MIPUYUHEHUS CYIIECTBEHHOTO BPE/la OXPaHSIEMbIM OTHOIICHUSIM.

CraTucTuKa DKOJOTMUYECKUX MPECTYIUIEHUH OTpa)kaeT HUUYTOXKHYIO
JOMI0 (DAaKTHYECKU COBEPIIAEMbIX YTOJIOBHO HAaKa3yeMbIX MOCSATaTeIbCTB Ha
MIPUPONHYIO  cpeny, OOIIEeCTBEHHbIE OTHOIICHHWS II0 €€ OXpaHe.
CraTtucTuyeckre IOKa3aTeln HACTOJIBKO HE COOTBETCTBYIOT pEabHOMY
TIOJIOKEHHIO JIETI, YTO MX aHAJU3 SIBJISIETCS B CYITHOCTH OECCMBICIEHHBIM. B
JydImieM Ciydyaé OH MOXET JaThb Kakoe-TO TPEACTaBICHHE O
HaNpaBJICHHOCTH YCWIMH IO BBIABICHHIO M TPECEUYCHHI0 HEKOTOPBIX
9KOJIOTMYECKUX TPECTYIUICHHH, He OoJiee.

K coxanenmro, rimaBa 26 «3Okonorndeckue npectymieHms» YK PO,
HYXKIaeTCsl B CePhe3HOM JeTalbHOU HopaboTke. Psix HopMm B Hell (cT. 246,
255, 259, 262, nanpuMep) SBISIOTCS «MEPTBBIMH» M NPAKTUYECKH HE
MIPUMEHSIOTCS Ha NMPaKTUKe. YIIepO »KHU3HH, 30POBBIO JII0/IEH, TPUPOAHON
cpele, XO3sIIICTBEHHON IEesITEeIbHOCTH OT AKOJOTMUYECKHX MpPeCTyNIeHUN
3a4acTyl0 TOpa3g0 BHIIE, Ye€M OT MPECTYIUIEHUH MNPOTUB JIHYHOCTH,
SKOHOMHUYECKUX ¥ WHBIX, HO JIUING JBa U3 HUX (4. 2 cT. 247 m 4. 2 cT1. 261
YK P®) orHeceHs! K TSOKKHUM. [pyrue, gaxe MoBieKIINE rHOeTh MHOTHUX
IO/, K TaKkoBbIM HE OTHocsTCs. OTCYTCTBYIOT HOPMBI 00
OTBETCTBEHHOCTH 32 Psi/i OOIECTBCHHO OTMACHBIX JESTHUH.

E. A. KOBAJIEBA, /1. B. IEPKOBA
MBaHOBCKMI rOCYAAPCTBEHHBIM YHUBEPCUTET

UBAHOBCKAS «XUPOCHUMA», WJIN AJTEPHBINA B3PHIB BO3JIE
JEPEBHU I'AJIKMHO

I'moOyc-1 — onuH U3 cepur MUPHBIX MOJ3EMHBIX SIIEPHBIX B3PBIBOB,
npousBeAeHHbIX Ha Tepputopuun CCCP ¢ 1965 no 1988 rr. OnuH U3 Takux
B3pBEIBOB OBLT mpoBeneH 19 centsops 1971 roma Ha Gepery peku Lllaga, B
4 xm ot nepesuu ["amknHo Knnememckoro paitona MiBaHOBCKO# 001acTH.

B3peIB mpearonaran MOMCK IMOJE3HBIX HCKOMAEMBIX, B TOM HUHCIIE
HedTH. Bo Bpems B3phIBa MPOM30IIEN aBapHIHBIA BEIOPOC pagHOaKTHBHBIX
BEIIIECTB Ha OBEPXHOCTb.

B mHactosmee BpemMs Ha MECTHOCTH MPHUCYTCTBYET OYaroBO€
paaManoHHOe 3apaxkeHue. Boma W mouBa OKa3amMCh 3apa’kKeHHBIMH
uzoronamu 1e3us-137 um crpoHmma-90. Hens3s u  yTBepxknmaTh, 4YTO
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HaceJeHHE HE IOJBEPIIOCh BO3ACHCTBHIO PAaJHOAKTHBHOIO OOIydYCHHUS:
HECKOJIBKO MOJPOCTKOB M3 ONIM3NEXaIlluX JAEPEeBEHb, YCTPAWBABIIUX
PacKOIKK Ha MecTe B3pbIBa, OTUOJIM OT JIy4eBOi 0O0JIe3HH, KpOME TOTO, B
PacIoNOKEHHBIX PSIJIOM HACEIEHHBIX ITYHKTaX pPE3KO BO3POCIO YHCIIO
CMepTEH OT paka.

Honroe Bpemst nHpopManus o0 3Tol aBapuu Obula 3aceKpedeHa,
BOKpYT HEe XOJMJIO HeMalo CIyXoB. B Hacrosiee Bpems crenuagrcTaMu
MIPU3HAHO, YTO TIIOCJE IIABOJKOB B OTAENBHBIX BOJHBIX O00BEKTaxX
panuoaKTHBHOE H3IIydCHHE BO3PAcTaeT MHOTOKpaTHO. HWKTO He Moxer
rapaHTHPOBATh TOTO, YTO BBIOPOC PAJMOAKTHBHBIX COJICH LE3UsI B CKOPOM
BpEMEHHM He Tonajer B Boury.

MecTto npoBeAeHus MOA3EMHOTO SIIEPHOTO B3phiBa ¢ Hadama 1990-x
rofioB OBIIO B3STO IMOJ pajMalMOHHBIN KOHTposib. Ha MecTe mpoBeneHs!
pa3BenbiBaTenbHble  pabdoThl.  OgHAKO Ui NPOBEJCHUS  MOJIHOW
PEKYyJIbTUBAIUN O6'beKTa HCO6XO)II/IMO MMPpOBEACHUC MECINOPAINOHHBIX
paboT TO YIUIOTHEHHWIO TPYHTa MPOMBINIJICHHONW TUIOMIAJKK OOBEeKTa
"T'mobyc-1", co3manue capkodara OOCBOW CKBaXHHBL. JTH pabOTHI
aHupoBasioch Hayath B 2008 romy 3a cuer QuHAHCHUPOBAaHUS U3
(denepanbHON  1eNeBOM  mporpaMMel  «SlmepHas W pagualioOHHAs
6e3omacHocTh Poccnu Ha 2008 u Ha epuox 1o 2015 rogay.

CeromHst pabOTBI 10 CTPOMTENBCTBY capkodara Ha 0OBEeKTe
«I'mobyc-1» ne Bemyrtcs. CocTOSHME IOJMIOHA JO CHX IOp Yrposkaer
3/10pOBBIO JIFOJEH.

10. A. KOHAPATBEBA, B. B. CAJIbHUKOBA
MBaHOBCKMII rOCYAApCTBEHHBIM YHUBEPCUTET

I'IOBAJIBHOE UBMEHEHUE CPEJHUX TEMIIEPATYP
ATMOC®EPHOT O BO3YXA: MU® WJIN PEAJIBHOCTb

I'mobanpHOE MOTEIIEHue — TPOIECC TMOCTETIEHHOTO YBEIUYEHHS
CPeIHEroI0BOI TeMIepaTyphbl atMmochepbl 3emiin ¥ MHPOBOrO OKeaHa B
XX u XXI Bekax.

[Tozunus MexrocyaapCTBEHHOM TPYIIIBI SKCIIEPTOB M0 U3MEHEHHIO
kimmara (MI'OUK) OOH, coracoBaHHasi ¢ HAMOHATIBHBEIMH aKaCMISIMU
HayK cTpaH «boNbIIoil BOCEMEPKI», 3aKIIOYAaETCS B TOM, YTO CPEIHSS
TeMmrneparypa mno 3emie mnopHsuiacke Ha 0,7°C  co BpemeHH
HadJaja MpOMBIIIICHHON peBoronnu (co Bropoit monoBuHsl X VIII Beka), n
yTO «OOJbIIAs AOJ NOTEIUIEHHs, HaOmogasmerocs B nocuenaue 50 Jer,
BEI3BaHA JEATENBHOCTHIO YeJIOBEKa», B MEPBYIO0 OYepenb BEIOPOCOM Ta3oB,
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http://ru.wikipedia.org/wiki/%D0%9C%D0%B5%D0%B6%D0%B3%D0%BE%D1%81%D1%83%D0%B4%D0%B0%D1%80%D1%81%D1%82%D0%B2%D0%B5%D0%BD%D0%BD%D0%B0%D1%8F_%D0%B3%D1%80%D1%83%D0%BF%D0%BF%D0%B0_%D1%8D%D0%BA%D1%81%D0%BF%D0%B5%D1%80%D1%82%D0%BE%D0%B2_%D0%BF%D0%BE_%D0%B8%D0%B7%D0%BC%D0%B5%D0%BD%D0%B5%D0%BD%D0%B8%D1%8E_%D0%BA%D0%BB%D0%B8%D0%BC%D0%B0%D1%82%D0%B0
http://ru.wikipedia.org/wiki/%D0%9C%D0%B5%D0%B6%D0%B3%D0%BE%D1%81%D1%83%D0%B4%D0%B0%D1%80%D1%81%D1%82%D0%B2%D0%B5%D0%BD%D0%BD%D0%B0%D1%8F_%D0%B3%D1%80%D1%83%D0%BF%D0%BF%D0%B0_%D1%8D%D0%BA%D1%81%D0%BF%D0%B5%D1%80%D1%82%D0%BE%D0%B2_%D0%BF%D0%BE_%D0%B8%D0%B7%D0%BC%D0%B5%D0%BD%D0%B5%D0%BD%D0%B8%D1%8E_%D0%BA%D0%BB%D0%B8%D0%BC%D0%B0%D1%82%D0%B0
http://ru.wikipedia.org/wiki/%D0%9E%D1%80%D0%B3%D0%B0%D0%BD%D0%B8%D0%B7%D0%B0%D1%86%D0%B8%D1%8F_%D0%9E%D0%B1%D1%8A%D0%B5%D0%B4%D0%B8%D0%BD%D1%91%D0%BD%D0%BD%D1%8B%D1%85_%D0%9D%D0%B0%D1%86%D0%B8%D0%B9
http://ru.wikipedia.org/wiki/%D0%91%D0%BE%D0%BB%D1%8C%D1%88%D0%B0%D1%8F_%D0%B2%D0%BE%D1%81%D1%8C%D0%BC%D1%91%D1%80%D0%BA%D0%B0
http://ru.wikipedia.org/wiki/%D0%9F%D1%80%D0%BE%D0%BC%D1%8B%D1%88%D0%BB%D0%B5%D0%BD%D0%BD%D0%B0%D1%8F_%D1%80%D0%B5%D0%B2%D0%BE%D0%BB%D1%8E%D1%86%D0%B8%D1%8F
http://ru.wikipedia.org/wiki/XVIII_%D0%B2%D0%B5%D0%BA
http://ru.wikipedia.org/wiki/%D0%A7%D0%B5%D0%BB%D0%BE%D0%B2%D0%B5%D1%87%D0%B5%D1%81%D1%82%D0%B2%D0%BE
http://ru.wikipedia.org/wiki/%D0%93%D0%B0%D0%B7

BBI3BIBAIOIITIX MAapHUKOBBIH 3P PeKT: yrirekucioro  rasa (CO,)
u metana (CHy,).

OlneHKH, IOyYeHHbIE M0 KIMMaTHYecKuM MojiessaM oTueta MITOUK
2007 r., roBopsT, uto K Hauyany XXII BekacpemHss TeMmIieparypa
MOBEPXHOCTH 3€MJIM MOXKET MOBBICUTHCSA Ha BenuuuHy oT 1,8 1o 3,4 °C. B
OTJCNFHBIX ~PETMOHAX TEMIlEpaTypa MOXET HEMHOTO ITOHH3UTHCA.
[IpryuHbl TaKUX W3MCHEHUH KIMMaTa OCTAIOTCS HEH3BECTHBIMH, OJTHAKO
CpeI OCHOBHBIX BHCIIHMX BO3ICHCTBHN — HW3MCHECHUS OpPOWTHI 3eMin
(umknpl  MuJTaHKOBHYA), COJHEYHONW aKTUBHOCTH (B TOM  4YHCIIE H
W3MCHEHHS COTHEYHOH  TOCTOSHHOW), BYJIKAaHWYECKWE BBEIOPOCHI U
TIAPHUKOBBIN 3 PekT.

I'moGanpHOE M3MEHEHNE KIIMMAaTa He OTPAaHNYUBACTCS MTOTEIUICHHUEM.
[IpoucxonuT Takxe W3MEHEHHE COJICBOM IUIOTHOCTH OKEAaHOB, MOBBIIICHNE
BJIQKHOCTH BO3/lyXa, M3MEHEHHE XapakTepa JOKIAECBBIX OCAIKOB U TassHUU
apKTUYECKOT0 JbJa CO CKOpPOCThIO IpuMepHo 600 ThIC. KB. KM 3a
necstunerue. ATMocdepa CTaHOBUTCSL Ooliee BIaXKHOM, BbINaJaeT OoJblie
JOXKJIEH B BBICOKMX M HU3KHUX IIUPOTAX, U MCHBIIEC — B TPOIMUYECKUAX U
CYyOTpOIMYECKHUX PETUOHA.

10. A. KOPOJIEBA, 1. A. KYJINKOBA
MBaHOBCKMI TOCYJapCTBEHHBIA YHUBEPCUTET

3KOJOTMYECKOE CTPAXOBAHUE HA CJOYUYAI ABAPUM
HA OITACHOM INPOU3BOACTBEHHOM OBBEKTE

CrpaxoBaHHEe TIpEACTaBIsIET COOOW OTHOIIEHHWS TII0  3aIIHUTe
UMYILIECTBEHHbIX HMHTEPECOB (U3UUECKMX U IOPUAMYECKHX JIUI TpU
HACTYIUICHUH OTPENeNeHHBIX COOBITHH (CTPaXxOBBIX CIy4aeB) 3a CUeT
JICHEXKHBIX (OHIIOB, (HOPMHPYEMBIX U3 YIUIAYMBAEMBIX UMM CTPaXOBBIX
B3HOCOB (CTpaxoBbiX mnpemuii). CTpaxoBaHHE TpPakKJaHCKO-TIPABOBOM
OTBETCTBEHHOCTH BIIAJIENIBIIEB MOTEHINAIBLHO OMACHBIX OOBEKTOB B CBSI3U C
HEOoOXOMMOCTBIO BO3MEIIeHHUs yuiepba OKpyXKalollel cpejie U 310POBBIO
rpaxaaH OOYyCJIOBIEHHOTO TEXHOJIOTHYECKOH aBapueld WM KaTtacTpodoid
MOJyYWJIO Ha3BaHHE DSKOJIOTMYECKOTO CTPaxOBaHMA. OKOJIOTMYECKOE
CTpaxoBaHHE TPEICTABISIET COOOW CHCTEMYy OTHOIICHWA, BO3HUKAIOMINAX B
TpoIecce aHTPOTIOTEHHOW (TIPOM3BOJCTBCHHOW) NESATEIBHOCTH — MEKIY
CTPaxXxOBIIMKOM H CTPaxOBaTelleM IO MpPEAYyNpPekKICHHIO yiiepda # ero
BO3MEIICHUIO B CIy4ae aBapHUHOTO 3arps3HEHHS OKPY)KAIOMmIeH Cpenbl.
Lenp 5KOIOTHYECKOT0 CTpaxoBaHUs - 00pa3oBaHUE CTPAXOBBIX (POHIOB IS
MPEeIyNPEeKACHUS DSKOJIOTHYECKAX aBapuii W KaTacTpod; BO3MELICHHUS
yOBITKOB, IPUYMHEHHBIX IOPHIUMYECKUM U (U3MYECKUM JIMLAM BCIIEICTBHE
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http://ru.wikipedia.org/wiki/%D0%9F%D0%B0%D1%80%D0%BD%D0%B8%D0%BA%D0%BE%D0%B2%D1%8B%D0%B9_%D1%8D%D1%84%D1%84%D0%B5%D0%BA%D1%82
http://ru.wikipedia.org/wiki/%D0%94%D0%B8%D0%BE%D0%BA%D1%81%D0%B8%D0%B4_%D1%83%D0%B3%D0%BB%D0%B5%D1%80%D0%BE%D0%B4%D0%B0
http://ru.wikipedia.org/wiki/%D0%9C%D0%B5%D1%82%D0%B0%D0%BD
http://ru.wikipedia.org/wiki/XXII_%D0%B2%D0%B5%D0%BA
http://ru.wikipedia.org/wiki/%D0%A6%D0%B8%D0%BA%D0%BB%D1%8B_%D0%9C%D0%B8%D0%BB%D0%B0%D0%BD%D0%BA%D0%BE%D0%B2%D0%B8%D1%87%D0%B0
http://ru.wikipedia.org/wiki/%D0%A1%D0%BE%D0%BB%D0%BD%D0%B5%D1%87%D0%BD%D0%B0%D1%8F_%D0%B0%D0%BA%D1%82%D0%B8%D0%B2%D0%BD%D0%BE%D1%81%D1%82%D1%8C
http://ru.wikipedia.org/wiki/%D0%A1%D0%BE%D0%BB%D0%BD%D0%B5%D1%87%D0%BD%D0%B0%D1%8F_%D0%BF%D0%BE%D1%81%D1%82%D0%BE%D1%8F%D0%BD%D0%BD%D0%B0%D1%8F
http://ru.wikipedia.org/wiki/%D0%9F%D0%B0%D1%80%D0%BD%D0%B8%D0%BA%D0%BE%D0%B2%D1%8B%D0%B9_%D1%8D%D1%84%D1%84%D0%B5%D0%BA%D1%82

3arpsi3HEHUs1 OKpykaroweil cpenpl. B coorBerctBuM ¢ DenepallbHbIM
3akoHOM « O IPOMBIIIUIEHHOH GE30MTaCHOCTH OMACHBIX MMPOU3BOICTBEHHBIX
o0bekToB» OT 21 wmions 1997 roma opraHu3anuy, 3KCIUTyaTHPYIOIINE
OIIaCHBIC MMPOU3BOACTBCHHLIC OG’beKTI)I, 065138.Hbl CTpaxoBaThb
OTBETCTBCHHOCTDH 3a NIPUYMHCHUC BpE€Aa KU3HHU, 3JO0POBHIO UJIM UMYUICCTBY
JPYTHX JIMII ¥ OKpY’Karolled HpUPOJHOM cpeae B Clydyae aBapuu Ha
OIIAaCHOM IIPOM3BOJCTBEHHOM 00BekTe. [lo moroBopy 10OpOBOJIEHOTO
9KOJIOTMYECKOTO CTPaxOBaHWs CTPaxoBas OpraHu3anus (CTPaxOBIIHK)
MIPEACTAaBIsAET CTPAXOBYIO 3AIUTY TPAKIAHCKOW (MMYIIECTBEHHOM)
OTBETCTBEHHOCTH CTPaxoBaTEJsIM 32 YIIepO, NPUYMHEHHBIH TPETHUM JIMIaM
B pe3yibTaTe BHE3AIHOTO, HENPEIHAMEPEHHOTO W HEOXKHJIAHHOTO
3arpsi3HEHUs1 OKPY’Karollel MPUPOAHOHN cpenbl Ha Tepputopun Poccuiickoit
@enepanun. g pa3BUTHA 3KOJIOTHYECKOTO CTPaxOBaHHS HEOOXOIMMO
co3nath 3Q(HEeKTHBHYIO CTPaxXOBYIO CHUCTEMY, KOTopas OyJeT codeTaTh Kak
llO6pOBOJ'H:-HBIe, Tak M 00s3aTeNIbHbIE BUABI CTpaxoOBaHHA, YTO ITO3BOJIUT
CYHUTATh JKOJOTHYCCKOC CTpaxOBaHUEC Ba)KHCUIIMM MEXaHH3MOM 3alIUThI
OKpY>KalolIeH cpelibl a TaK e HHTEPECOB IPaXKIaH U MPEAIPHITHIH.

A. W. JIEBEJIEB
MBaHoBCKUi rOCyAapCTBEHHBI YHUBEPCUTET

ITPABOBOE PETI'YJIMPOBAHUE YTUJIN3ALNN
PAJIMOAKTUBHBIX OTXOJ10B

B mHame Bpems ¢ pa3BHTHEM HAYYHOTO IIpoTpecca BCe dallle JFOAH
HCTIOJNB3YIOT aJTbTePHATUBHBIC HCTOYHUKH SHEPTHH, B HUX BXOIHUT aTOMHAs
SHepreTuka. B cBsa3m c ee pasBuTHeM, 0Open akTyalbHOCTH BOIIPOC
YTUIIH3AIHAN ¥ 3aXOPOHEHHS PaIHOAKTUBHBIX BEIIECTB.

Ha nanmnbnii moment B P® neiicteyer 10 ADC U 33 aTomHBIX
peakTopa KOJHUYECTBO OTPaOOTAaHHOTO SAACPHOro Ha Tepputropun PO okoso
20 THICIY TOHH H C KaXaAbIM IoaoOM OTXOIA0OB CTAHOBHUTCS BCE 60.]'H)Hle u
Ooublie.

Bce Oombire moBBIMIAETCS  PUCK  TOBTOpa  9KOJOTMYECKOU
karactpoder YepnoObuiss B 1986 rony, Hampumep tparemuss Ha ADC
Oykycuma-1 11 mapTa crana SpKuUM MPUMEPOM OTACHOCTH HCIOIH30BAHUS
PaIMOAKTHBHEIX BEIIECTB B IEIIOM.

[IpobGiema yTHIM3aIMA COCTOUT B TOM, UTO PACIA] TAKHX BEIICCTB
COCTaBIIICT COTHH JIET, 8 Ha3eMHBIC XPAHWIHIIA BPSI JIM MOTYT OBITH CTOIb
JOJITOBEYHBIMHU, MO0 BCETHA CYIIECTBYET OMACHOCTh AHTPOIIOTEHHBIX WIIH
MIPUPOTHBIX KaTacTpod, CIIOCOOHBIX WX pa3pylINTh, YTO NPUBEACT K
paanoaKTHBHOMY BBEIOpOCY.
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Ectp MHOXECTBO CHOCOOOB YTHIIM3ALUHN PAaTUOAKTUBHBIX OTXOJOB,
HampuMep Ha3eMHas HW3O0JAI, ITOABOJHOE 3aXOpOHEHHE, mepepaboTka,
3aXOp0HeHI/Ie o1 MOpCKl/IM JHOM, H30JIALHUA B FOan, N30JIUsl B
OTKPBITBIA KocMoc. Kax/iplii U3 ctoco60B UMEET CBOU IUTIOCH! M MUHYCHI.

be3 nocToiiHOr0 3aKOHOAATENHCTBA B JAHHOM BOIPOCE MOCIEACTBUS
OyAyT TmeYadbHBIMH W HAllla POJWHA MPEBPATUTCSI B PaJIHOAKTHBHYIO
MIOMOIIKY.

E. M. JIEBEJIEBA, JI. P. TAU3YT/IMUHOBA
MBanoBckUil rocyaapCTBEHHBI YHUBEPCUTET

MHUPOBOM YKOJOTMYECKHUI KPU3UC

B Hacrosmee Bpems IulaHeta 3eMisl BCTYNHJIa B CTalHIO
rJ100aJIbHOTO AHTPOIOTEHHOTO IKOJOTUYECKOr0 KpU3Mca. DKOJIOTHYECKHN
Kpusuc — 3TO yKe CEroAHAIIHAA )IeﬁCTBI/ITeHBHOCTB CcOo BCEMHU
BBITCKAOUINMU ITOCIICACTBUSIMMU.

DKOJIOTHYECKUM KPHU3HMCOM Ha3bIBAIOT CIIOKHUBILIEECS B HACTOSIICE
BpEMsl COCTOSIHHE B3aMMOJICHCTBHSI MEXIY YEJIOBEYECKHUM OOIIECTBOM M
OKpY’Karolled MpUpoJHON Cpelo, B KOTOPO YeOBEK JKUBET, B KOTOPOH
J0 Tpenena O0OCTPEHBI IPOTHBOPEYHMS MEXIY OKOHOMHYECKUMHU
nHTEepecaMy oOIIecTBa B TMOTPEOJICHMM W HCIIOJIB30BAHHH TPUPOIHON
cpenbl M 9KOJOTMYECKUMH TpeOOBaHMAMHU OOeCTeYeHHsT COXPaHHOCTH,
KayecTBa ATOW CPebl I BBDKMBAHHS CaMOro OOIIecTBa.

BeImensioT OBe CTOPOHBI — €CTECTBEHHYIO U COLMAIBbHYIH0 — B
CTPYKTYpE 3KOJIOTUYECKOTO KPH3HCa.

OCHOBHBIC TJIOOAJBHBIC JKOJOTMYECKHE TMPOOJIEeMbl: TmpobieMa
3arpsi3HEHUS] MUPOBOTO OKeaHa, pa3pelieHHe 030HOBOI'O CJIOSl, O30HOBBIC
JIBIPBI, KUCIIOTHBIE aTMOC(EpHbIe 0CaIKH, MApHUKOBBIN 3((dexT 1 MHOTHEe
Jpyrue.

Pa3BuBaronuecsi CTpaHbl C BBICOKOW IUIOTHOCTHIO HACENCHHS W
BBICOKMM YPOBHEM POXKIAEMOCTH TaKXX€ BHECIM CYIIECTBEHHBIH BKIJIAJ B
pa3pylIeHHe SKOCUCTEMBI ¥ AECTAOMITH3ALHI0 OKPYKAIOIIESH CpeIbl.

IIupoko mNpakTHKyeTcs MEXIyHApOIHOE COTPYIHUYECTBO, B
HHTEepecax HaCTOAIIETO M OyIyIIUX OKOJICHHH.

Kaxnprii 4iieH coBpeMEHHOTo oOmiecTBa 00s3aH MO03a00TUTHCS HE
TOJIBKO O CBOEM OynyleM, HO U 0 OymymieMm cBOMX IOTOMKOB. [l 3Toro
Ka)JIOMY YEJIOBEKY CJIeyeT BOCIIUTHIBATL B ce0C M CBOMX JIETSIX JIIOOOBb U
YB&XXEHUE K IPUPOJE, a TAKKE OTHOIICHHWE K HEel He KaK K HCTOYHHKY
CBOMX JIOXOJIOB, @ KaK K 3aJI0Ty CBOETo 00eCIeueHHOro Oy IyIlIero.

69



5. 0. MAKAPOBA, K. B. TIEIIIKOBA
M BaHOBCKMII rOCYAAPCTBEHHBIM YHUBEPCUTET

IIPOBJEMA OXPAHBI ATMOC®EPHOI'O BO3IYXA
HNBAHOBCKOMU OBJIACTHU HA TIPUMEPE I'OPOJA IIYSA

Komruteke sKonoruueckux MpoOiieM INpHCyL JII000H TeppuTopHH,
IIc  OTMEYAeTCs KOHICHTpAUs TMPOMBIIUICHHBIX TMPEANPHUITAH U
HACCIICHUSL. B lBanoBckoii obmactu B MOCIEAHEE IECATHICTHE
3aMEeTHOW NpoOJIeMoii cTaiio 3arpsisHeHre aTMocdepHoro Bozayxa. Ocolyio
TPEBOTY BBI3BIBAIOT IMOBBIIICHHBIC KOHIICHTPALUHN Pa3HOOOPa3HBIX BPEIHBIX
IUTS 30POBBS YeJI0BEKa IIpuMecel B BO3IyXe.

Ha teppuropun obmactu 6onee 100 mpeanpusTHil OCYIIECTBISIOT
BBIOPOCHI  BPEAHBIX  3arps3HIIONIMX BEHMIECTB 0€3 OYUCTKH, JHOO0
HEJAOCTATOYHO  OYMINEHHBIX. ICTOUHMKOM  3arps3HEHWH  sBISAETCA
ABTOTPAHCIOPT (KOJMYECTBO aBTOMOOWJICH B JIMYHOM IIOJIb30BAaHUUA B
HIOCJIE/IHUE TOJIbl YBEJINYMIIOCH B HECKOJIBKO pas).

Cocrosinre arMoc(epHOro BO3AyXa Ha TeppUTOpHH VIBaHOBCKOM
o0acTH B OCHOBHOM  OTBEYaeT HOPMATHBHBIM  TpPEOOBaHHSM.
TeppuropusiMu C SBHO BBIPQXCHHOW HEOJIArONPHUSATHOW 3KOJOTHYSCKOU
00CTaHOBKOW MOXKHO CUMTaTh: ropona MeanoBo, Kunemima, 3aBOMDKCK,
lys u TeiikoBo. Han teppuropueit ropoma Illys MBanoBckolt obmactu
(dhopMupyeTcst «30Ha 3arpSI3HCHUS.

CucreMa  KOHTpOJS  KadecTBa  aTMoc(epHOro  BO3ayXa B
VBaHOBCKO# 0051aCTH HE OTBEYAET COBPEMEHHBIM TPEOOBAHUSIM, TOCKOIBKY
OTCYTCTBYeT HAayyHO OOOCHOBaHHBIII MEepeYeHb KOHTPOJIHUPYEMBIX
WHIPEMEHTOB, a TakkKe I(P(PEKTUBHOCTh MPOBOAMMBIX MEPONPHUITHIH MO
CHIYKEHHIO BEIOPOCOB B aTMOC(EPHBII BO3/IyX HEOCTATOYHA.

. M. MAPTBIHOB
MBaHOBCKMI rOCYAAPCTBEHHBIM YHUBEPCUTET

IMPOBJIEMbBI 1 MEPBI HPEAYIPEXJIEHUSA JIECHBIX
IHOKAPOB B PO

JlecHble moXapbl — OCHOBHAs yrpo3a poccuiickuM siecam. OnHO#M n3
TJIaBHBIX IPUYMH, BBI3BABIIMX KaracTpoduueckue moxkapsl 2010 r., cramn
HETIpeIBUICHHBIC OCIEACTBHA NMPEeoOpa3oBaHUsl CHCTEMBI YIPaBICHUS B
JIECHOM CEKTOPE TOCIIE BCTYIUICHUS B JEHCTBHE HOBOTO JIECHOTO KOZIeKca.

B cymecTByromeil cucteMe OXpaHbl JIECOB OT IOKAapOB HMEETCS
MHOXECTBO TIPOOETOB, OCHOBHBIE IPOOETBI CYIIECTBYIOMIEH CHCTEMBI
OXpaHbl JIECOB OT II0KapoB. AHTpOHOFeHHaH JACATCIBHOCTh ABJIACTCA
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OCHOBHBIM ~ HCTOYHHKOM BO3TOpaHMH W OCHOBHBIM areHTOM HX
npexynpexaceHus u npodunaktuku. Heobxogmmo paspaboTate Mepsl 1O
HOBBILIEHUIO 3P QEKTUBHOCTH OOPHOBI C JIECHBIMHU TTOKAPAMH.

B craructuke moj nmpuYMHaMU BO3HMKHOBEHHS JIECHBIX MOXapoOB
NOHMMAeTCsl  CTaHAapTHBIA  Ha0Op  HCTOYHHMKOB:  AHTPOIIOTEHHBIE,
TEXHOTEHHBIC,  METEOPOJIOTHYECKHE,  aTMOC(EpHbIE  DIIEKTPUUECKHE
paspsiapl, poure. AHaIM3 JAaHHBIX MOKasal, YTO JOJIs JIECHBIX I0XKapoB,
BO3HMKHOBEHHE KOTOPBIX CBSI3aHO C JIESATEIBHOCTHIO YEJIOBEKA, JOCTUTaeT
93%. OpnpHako WCTUHHBIE MPUYMHBI BBICOKOM TOPUMOCTU JIECOB H
pacrpocTpaHeHUs] JIECHBIX II0XKAapoOB JIEXKAaT 3HAYNUTEIBHO TIyOXe W
OTIPEJICTISIIOTCSL  COBOKYITHOCTBIO  OPraHM3allMOHHO-TEXHOJOTMYECKHX,
WHCTUTYIIMOHAIBHBIX, KOHOMHYECKHX, COLMAIBHBIX M KIMMaTHIECKUX
(akTOpoB, a TaKKe CHCTEMOH BEICHHS JIECHOTO XO3SCTBA U
JIECOTIOIb30BaHUS B CTpaHEe. 3a TMOCIEAHHE [Ba JECATHIICTHS JIeCHOE
3aKOHOJIaTEeNILCTBO, B T.4. B YaCTH OXPAHBI JIECOB OT MOXKAapOB, HECKOIBKO
pa3 mpeTepreBalio CyIIECTBEHHbIE H3MeHeHus. KopeHHble H3MEeHeHWUs,
yIpa3IHUBIIME IPEIIIECTBYIONIYI0 HOPMAaTUBHYIO 0a3y, IpOU3OLUIM B
2007 rony, mocne npuHATHs HOBOro JlecHoro kozaekca. Bee aTo mopoamno
npoOensl B 3aKOHOJATENIbHO-NIPABOBOI  0a3e  JIECHBIX  OTHOIICHWH,
HECOOTBETCTBHH JICCHOTO M  JPYIHMX CMEXKHBIX 3aKOHOJATENIbCTB,
MIPOTHBOPEYHHA 3aKOHOJATEILHBIX HOPM, HECOBEPIIEHCTBO MHOTHX U3 HUX C
TOYKH 3PEHUS MTPABONPUMEHNTEIBHONU IPAKTHKH.

Takum 00pa3oM, HEOOXOAMMO JETATBHO IPOAHAIN3UPOBATH
MIPUYHHBI BBICOKOW TOPUMOCTH JIECOB, MPEIIOKUTh MEPHI TI0 TTOBBIIICHHIO
3¢ hexTHBHOCTH OOPHOBI ¢ IECHBIMU TTOKapaMHU.

A.JI. MAPTBIHOBA, K. JI. 30JIOTAPEBA
VBaHOBCKMI rOCYyIapCTBEHHBII YHUBEPCUTET

IMPOBJIEMBI 3AHIUTBI O30HOBOI'O CJIOA 3EMJIN

O30HOBBI [ (0)71 SIBIIIETCA COIIACHO JIEHCTBYIOILIEMY
3aKOHO/IATEIIbCTBY OJJHAM M3 BRXKHBIX HMPUPOTHBIX OOBEKTOB IMOJUIEKAIINX
npaBoBoii oxpate U B @3 PO «O06 oxpaHe OKpy’Karollei Cpeab» COCTOUT B
YHCIe MPUPOIHBIX OOBEKTOB, MOUISKAIINX OXpaHE OT 3arps3HEHHs,
MOBPEXKICHHS], UCTOILEHHS], Pa3pyLICHHUS.

OOHMM M3 aHTPONOIEHHBIX HCTOYHHUKOB pa3pyLICHUs O30HOBOIO
ciost 3eMIIM SIBIAETCS 3arpsA3HEHHE. 3arpsisHEHHE — 3TO TOCTYIUICHHE B
OKPYXAaIOLIyl0 Cpefy Kakux-JIMOO BEIIECTB WIM SHEPTUM B TaKHX
KOJIMUECTBAX WM B TEYEHHWE CTOJNb MAJIMTEIBHOTO BPEMEHH, 4YTO 3TH
BEIllECTBA HAYMHAIOT HAHOCUTD YIIEpO OKpY KaroIIel cpele U, B 4aCTHOCTH,
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O30HOBOMY CIIOK0. Takke MCTOYHHMKAMHM €r0 pa3pylLIeHUs CIIyKar:
C)KMTAaHME MYCOPa, MHCIIONB30BAHME B  IPOU3BOJACTBE  PA3JIMYHBIX
XUMUYECKHUX BELIECTB, COACPHKAIIUXCS B BBIXJIONAX JABUTaTEJIEH CaMOJIETOB,
aBTOMOOMIIEH U Tak panee.

OCHOBHBIMU MEPOTIPUATUSAMHE 110 OXPAHE 030HOBOTO CJIOS SIBISIOTCS:

-OpraHu3anysi HaOJIONEHMs, ydeTa W KOHTPOJIS HM3MEHEHUS
COCTOSIHUSL KJIMMaTra, O30HOBOIO CJOs MOJ BIMSHUEM XO3SICTBEHHOU
JIEATENBHOCTH U UHBIX IIPOLECCOB;

-yCTaHOBJIEHHE H  cOONIOJeHWe  HOPMAaTHBOB  IIPEAEIHHO
JOIMYCTHMBIX ~ BBIOPOCOB BpPEAHBIX BEUIECTB, BO3ACHCTBYIONIMX Ha
COCTOSIHUE KJINMATa U 030HOBOTO CNIOST; U TaK Jajee.

Takum 00pazoM, 4TOOBI MPENOTBPATUTH CEPHE3HBIE ITOCIECACTBUS
paspyLIeHUs] O30HOBOTO CJIOSA, YEIOBEKY HEOOXOAMMO YperyJInpoBaTh
UCII0JIb30BaHUE IIPUPOHBIX PECYPCOB U OTPAHUUYUTh IPUMEHEHUE BPEIHBIX
JUisl TpupoAabl BemecTB. [Ipu pa3paboTke MeponpusiTHii Mo oOXpaHe
030HOBOT'O CJIOSl HEOOXOAMMO OMHUPATHCSI HA HOBbIE HAay4YHbIE JIOCTHXKEHUS,
OCHOBaHHBIEC Ha OCO3HAHHMU YEJIOBEKOM Ce0sl KaK 4aCTH IPUPOABI.

A. A. CAXAPOB, B. M. MOPO30OBA
MBaHoBCKUi rocyAapCTBEHHBIH YHUBEPCUTET

IPABOBOE PEI'YJIMPOBAHUE OCOBO OXPAHSIEMbBIX
IPUPOJHBIX TEPPUTOPUIA UBAHOBCKOM OBJIACTH

Oxpana MpUPOTHBIX OOBEKTOB Ha JAHHBII MOMEHT SIBIISIETCS] OJTHOM
W3 aKTyalbHEHIINX TpoOiieM, TaKk KaK YeJOBEeK Bce B OojblIeM o0BeMe
BIMSCT HA OKPYXKAIOIIYIO CPEAy, M 3TO BIMSHHE, B OOJIBIINHCTBE CIIy4yacs,
HOCHUT HETaTUBHBIM XapakKTep.

OCHOBY TEeppUTOPUATLHONW OXpaHbl MpUpo sl B Poccuu cocraBusieT
cucrteMa 0co00 oxpaHsieMbIx npupoaHbix Tepputopuit (OOIIT). Cratyc
OOIIT B Hacrosmiee BpeMmsi ompenensiercsi OenepanbubiM 3akoHoM "OO0
0co60 OXpaHIEMBIX MIPUPOTHBIX Tepputopusix", TPUHSTHIM
Tocynmapcteennoit dymori 15 deBpans 1995 r. B MBanoBckoii obmactu
JlaHHAasI CUCTeMa peryaupyercs 3akoHoM MBaHoBckoi obmactn «O06 ocobo
OXpaHAEMBIX TPUPOIHBIX TeppuTopusix VBaHOBCKOI obmacTi» oT 6 Mas
2011r. Ne 39-03.

Oco060 oxpansieMble TPUPOIHBIC TEPPUTOPHUA OTHOCATCS K OOBEKTaM
OOIIEHAIIMOHATBHOTO JOCTOSIHUS. MHUHHCTEPCTBO IMPUPOJHBIX PECYPCOB U
skonorun  Poccuiickoit ®enepanuu  OCYIIECTBISIET TOCYIapCTBEHHOE
yhnpaBjieHue B 00NacTH oOpraHu3aluu ¥ (QYHKIMOHHUPOBAHUS 0CO00
OXpaHsIEeMbIX IPUPOIHBIX TEPPUTOPHI (eaepaIbHOro 3HAYSHUSI.
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OxpaHa 0co00 OXpaHSIEMBIX MIPUPOTHBIX TEePPUTOPUI
PETHOHATBHOTO 3HAYCHUSI OCYLIECTBIICTCS B IEIMSIX COXPaHEHUS U
BOCCTAHOBJICHUA OXPaHACMBIX IIPUPOAHBIX KOMIIJICKCOB H 06’beKTOB,
obecrieueHnst COOJIOICHNs TPAXKIaHAMH U IOPUINYECKIMH JIUIAMH PEKIMA
ocoboil oxpaHel 0c000 OXpaHAEMBIX MPHPOIHBIX TEPPUTOPUN U HX
OXPaHHBIX 30H HWJIH OKPYTOB.

CornacHO JaHHBIM CTAaTHCTHKH, Ha TeppUTOpUM VIBaHOBCKOM
obnactu 1o cocrosHuro Ha 1 stHBaps 2012 roma nHaxomurcst 341 ocobo
OXpaHseMast IPUPOIHast TEPPUTOPHSL.

QOyHKIMOHUPOBAHUE OCO00 OXPAaHSIEMBIX HPUPOTHBIX TEPPHUTOPHUI
pPETHOHANIBHOTO ~ 3HAYEHHUsI  OCYIIECTBISIETCSI B COOTBETCTBHHM  C
YTBEPKICHHBIMU B YCTAHOBJIICHHOM ITOPSAKE MOJOXEHUSIMUA O KOHKPETHBIX
0c000 OXpaHJIEMBIX MPHPOAHBIX TEPPUTOPHUAX M MX OXPAHHBIX 30HAX WU
OKpyrax.

A. M. COKOJIOBA, M. A. HUKUTHNHA
MBaHOBCKMI FrOCYAAPCTBEHHBIM YHUBEPCUTET

BUOBE30OINACHOCTDB 1 BUOJIOIT'TYECKOE OPYKHUE

Buonorudeckoe opyxkue — 3TO OpPYKHEM MAaCCOBOIO IOPa)KEHUS
JIOfieH, CEeNbCKOXO3SHCTBEHHBIX XHMBOTHBIX U pacTeHud. Ero nelictBue
OCHOBAHO Ha MCIHOJIb30BaHUH OOJIE3HETBOPHBIX CBOMCTB MUKPOOPTaHN3MOB.
XapakTep OpyXust OBbIT OIEHEH MEXIYHAPOAHBIM COOOIIECTBOM Kak
HaunboJsee OMacHbIN, YTO MPHUBEJIO K MoANHCcaHnio JKEHEeBCKOTO MPOTOKOIIA
1925 roma (IIpoToxom o 3ampenieHny MPUMEHEHNS Ha BOWHE YAyIIAfOINX,
SITOBUTBIX WJIN APYTUX MOJOOHBIX Ta30B M OaKTEPHOJOTHIECKUX CPEICTB)
— MEXIyHapoJHOTO COTJIALICHUS O 3alpeliCHUH HCIIOJIb30BAHUS
XMUMHYECKOTO MJIM OMOJIOTMYECKOTO OPYKHUsSl BO BpeMs BoWHbBI. KoHBeHIMs
3anpenaeT NpruMeHeHNe XUMHUUECKOT0 WM OMOJIOTHYECKOTO OPYXKHUs, HO HE
00s13pIBaeT MOAMMUCABIINE €0 TOCYIapCTBa HE MPOU3BOAUTH 3TO OPYXKHE,
XpaHUTh WIM TPAHCIOPTHPOBATb. OTHU  acleKThl, CBS3aHHbIE C
NepeMeIeHNeM XHMUYECKUX U OaKTepHOJIOIMYEeCKUX BOOPY)KEHHH, CTanu
mpeaMeToM Oosiee IMO3IHUX MEXKIYHAPOAHBIX JOTOBOPOB, a HWMEHHO
KonBennmn o Ownonormdyeckom opyxuu 1972 roma u KomseHmmm o
XUMHUYecKoM opyxuu 1992 ronma. He enuHnunble (akThl NMpUMEHEHHS U
pa3paboTku  OHONIOTHMYECKOTO OpYXHSA 3acTaBIAIOT MHOTHX Y4YCHbIC
3aqyMaThCsl HaJ BOIPOCOM pEIN3alMd HOPM MEKAYHApPOAHOTO TpaBa,
3aIpeIIaloIiX ero UCIoab30BaHue. Jleramusanus HOpM MEXIyHAPOAHOTO
IIpaBa MPOXOJWUT HA yPOBHE HALMOHAIBHOI'O 3aKOHOATENLCTBA ykKe B §3
cTpaHax Mmupa. HopMOTBOpUecTBO M CO3[JaHHE pEaTbHBIX MEXaHH3MOB
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obecrieueHns:  OMONOTMYECKON  0E30HMACHOCTH  YEJIOBEKAa  ITO3BOJMT
COXPaHUTh DKOJOTMYECKHM HOPMAJIbHBIE YCIIOBHUS CYyIIECTBOBAaHMSA IS
HACTOSIIMX M OYAyIIUX IOKOJICHHH JKHTeNed M oOuTareneid Haieit
TUTaHETHI.

K. A. UXEU/I3E
MBaHOBCKMI rOCyAapCTBEHHBIM YHUBEPCUTET

IMPOBJIEMBI 3ATPA3HEHUSA U OXPAHBI BOJHBIX PECYPCOB

Boma — camoe pacnpocTpaHeHHOE BEHIECTBO B mpupojse. Poccus
3aHMMAaeT BTOPOE MECTO B MHpE IO OOraTcTBY BOIHBIX pecypcoB (OHa
ycTynaet jaumb bpaswimn). Ha kaxmgoro skurenss Poccum mpuxoauTcst B
YeThIpe pasa O0JIbIIe BOJIBL, Y€M B CPEIHEM 10 MUDY.

Yrpo3a BOAHOTO KpH3HCa 3aKIIOUAETCs HE CTOJBKO B HEXBATKe
KOJIM4eCTBa BOABI JId YAOBJICTBOPCHUSA BCEX l'IOTpe6HOCTeI>i, CKOJIbBKO B
3arpsA3HEHUHN OCHOBHBLIX UCTOYHHUKOB BOAHBIX PECYPCOB, OCO6CHHO PECUYHBIX
U 03€PHBIX BOJ B psijie pailoHOB Hamel miuaHeTsl. [lo nanHbiM BeemupHoit
Opranmszannn 3apaBooxpanenus (BO3) - 85% Bcex 3aboneBanuii B Mupe
nepenaercs BoAou. ExxeromHo 25 MWIIMOHOB YENOBEK YMHUPAET OT ITUX
3aboneBannid. 3arpsi3HHUTENEH TUAPOocdepsl BO MHOTO BBI3BaHO: HE(THIO U
He(TETPOIyKTaMH, CEIIECKUM XO3SHCTBOM, MIECTHIIHIAMH,
STOXUMHUKATAMH, a TakXkKe CHCIU(PUICCKUM SBISCTCS TEPMHUYECKOE
3arpsa3HEHHE. 3aKOHOMATENBCTBO, PETyJIHpPYIOIIee BOIHBIC OTHOIICHHUS
(BogHOE 3aKOHONATENBCTBO), Oasmpyercs Ha HopMax Koncrurymmm PO u
coctouT U3 BonHoro xoxnekca P® u apyrux HOpMaTUBHBIX akToB P® u ee
cyopekToB. [IpaBoBasi oxpaHa BOJX - ATO CHCTEMa 3aKPEIJICHHBIX 3aKOHOM
MEp, HaIpaBJICHHbBIX Ha MNPEAOTBPALICHUC HX 3arpsa3HCHUA, 3aCOPCHUA U
ucromenus. Takum oOpa3oMm, 3alUTa BOJHBIX PECYpPCOB OT MCTOLICHHS U
3arpsi3HEHUS] U MX PalMOHAIBHOTO HCIIOJIB30BAHMS IJISl HYXJ HApOIHOTO
X03sHcTBAa — oOxHa U3 HauOojee BaKHBIX IPoOOJEM, TpeOyrOIuX
6e30TJIaraTeNbHOTrO PeICHUS.
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Cekuus .
«I'PAKTAHCKOE H CEMEHHOE ITPABO»

T. B. ASBAPOBA
MBanoBckUil rocyAapCTBEHHBI YHUBEPCUTET

HMYHECTBEHHOE ITPABO HA )KWJIOE IOMEINEHUE
KAK BO3MO’KHbBIU OBBEKT JOBEPUTEJIBHOI'O
YIPABJIEHUA

Hapsny ¢ tem, 9To KpaifHe ocTpoii ocTaercs mpobdiemMa obecreueHus
JKUIIBEM BBIITYCKHHUKOB JIETCKUX MHTEPHATHBIX YUPEXKICHHH, aKTYaIbHOCTh
COXpaHSeT W TpobieMa MONACPKAaHUS JKWIbI JeTeH-CHPOT, HeTeH,
OCTaBIIUXCSI 0e3 TMOMEYEHUs] POTUTENeH B MPUTOIHOM ISl MPOXHBAHUS
COCTOSIHUU. Takue  CyOBEKTBI  JOBOJBHO  PEAKO  BBICTYHAIOT
COOCTBEHHUKAMU O KWIBIX TIOMEUICHHH, ¥ TOpa3lo 4alie 3a HHMH
3aKpeIIeHO KaKoe-TnOO MMYIECTBEHHOE  MPaBO Ha JKWIOW OOBEKT
(Hanpumep, TpaBO IOXKU3HEHHOI'O TIPOXXMBAaHHMS B COOTBETCTBHH C
JIOTOBOPOM PEHTHI WM 3aBelIaTesbHbIM 0TKa3oM (cT. 1137 'K PD).

Cr. 1013 TK P®, B cBoro ouepens, HocuT Ha3BaHue «OOBEKTHI
JIOBEPHUTEIBHOTO YIIPABICHUS» W TpeIiaracT HaM OTKPHITBHIH TepeYeHb
TaKUX OOBEKTOB, M3 YETo, NPH NEepBOHAYAIBEHOM TpoureHuu 4. 1 cr. 1013
'K P®, cnemyer BBIBOA O TOM, YTO JIF0OOC MMYIIECTBO (a 3HAYHT M BCE
BHIBl WMyIIecTBa, momMeHoBaHHBIEe B cT. 130 'K P®) moxer crars
00BexTOM moBeputenbHOTo yrpasieHus. Ct. 38 'K PD, B cBoro odepens,
TakKe  TpeyiaraeT HaM ~ NepedeHb  MOTEHIMAIbHBIX  OOBEKTOB
JOBEPHUTEIHHOTO YIPaBICHUS MMYIIECTBOM IIOJONEYHOTO, K KOUM
OTHOCATCS TOJBKO HEABIKMMOE M IIEHHOE JBIDKMMOE nMymiecTBo. OqHaKo,
cormacHo nosnokeHussiM cr. 130 'K P® Tompko Bemm, Kak OOBEKTHI
IpaXJIaHCKUX IpaB MOXHO pa3feiuTh Ha JBIKMMBIE M HEJIBI)KHMEIC, a
3HAYUT, U 0OBEKTOM JIOBEPHUTENBHOTO yrpasienus 1o ct. 38 'K PD moxer
CTaTh TOJBKO BEIllb.

Cucremuoe tonkoBanue 1. 1 cr. 218, cT. 224, n. 1 cr. 225 TK P®
TO3BOJISIET HAM YTBEPXKAATh, UTO MOHITHE «BEIIbY» UCHOIb30BaHO B 'K PO
HUCKITIOYUTENIFHO B 3HAYCHWH MAaTEPHANIBHOTO, TEIIECHOTO O0BeKTa
AMYIIECTBEHHOTO 000poTa. TakuM 00pa3oM, COBpEMECHHBI 3aKOHOJATEINh
OTBEPraeT BO3MOXKHOCTh NPHUAAHUS MNMYIICCTBCHHOMY MpaBy craTyca les
incorporales, Ha YeM OCHOBBIBACTCA BBIBOL O [PHHIMITHAIBHOM
HEBO3MOXXHOCTH  JJII ~ HMMYIIECTBEHHOTO TIpaBa CTaThb  OOBEKTOM
JOBEPHUTENBHOTO yrpasieHus. C Apyroil CTOpOHBI B IOpUAMYECKON Hayke
OTCYTCTBYET JUCKYCCHSI IO TIOBOXYy BO3MOXHOCTH JIOBEpUTEIHHOTO
YOpaBIEHUS HMYLIECTBEHHBIMH TIpaBaMH, BXOMSIIMMH B  COCTaB

75



HMMYIIECTBEHHOIO KOMIUIEKca (TPEeNnpUsATHs), B CBA3H C YeM BO3HHMKAET
BOIPOC O TPHUYMHAX, MOOYAMBIIMX 3aKOHOAATENS  IMPEUIOKUTH CTOJb
y3KyI0  (hOpPMYITHUPOBKY cr. 38 TK P® B wactu omnpeaeneHus
MNOTCHIIMAJIbHBIX 00BEKTOB JOBCPUTCIILHOTO YIPAaBJIICHUA UHMYIIECTBOM
IIOAOIICYHBIX.

M. H. AJIEKCEEBA
MBanoBckUil rocyaapCTBEHHBI YHUBEPCUTET

K BOIIPOCY O ITPEJOCTABJIEHUU ITPABA
HUCIIOJIb3OBAHU S OB BEKTA CMEXHBIX IIPAB
1O JIMIEH3MOHHOMY JIOT'OBOPY

ITpoGnemaruka 1OrOBOPOB O IPELOCTABICHUH NIPAaBa UCIIOIb30BaHUS
Ppe3yJIbTaTOB UHTEIIEKTYaJIbHOM JE€ATEIbHOCTH B OT€UECTBEHHOM MPaBOBOM
HayKe MCCIEIyeTcsl AOCTaTOYyHO JaBHO. OJHAKO, C NPUHATHEM 4YacTu
gyetBepToil 'K P® Bonpockl, cBs3aHHbIE C JIMIIEH3MOHHBIMH JI0TOBOPaMH, U
MpeXkAe BCEro C JOroBOpaMH O IMPENOCTAaBICHUU IpaBa HCHOIb30BAHUS
00bEKTa CMEXHBIX NPaB B TIOCIIETHEE BPEMSI HIMEIOT 0CO0YIO aKTyaJIbHOCTb.
OTO CBS3aHO C TEM, YTO HHCTHTYT CMEXHBIX NpaB Iperepren Ooiee
CYLIECTBEHHBIE U3MEHEHUSI U Pa3BUBACTCA aKTUBHEE, HEXEIU 4eM Ipyrue
WHCTUTYTHl TIpaBa HHTEIUIEKTYAJIFHOH COOCTBEHHOCTH M TPakKJaHCKOTO
IIpaBa B LEJIOM.

[TpakTHyeckn €OWHCTBEHHBIM CIIOCOOOM TMOJYyYEHHS COTJIACHs
mpaBooOIafgaTenss HWCXOAHOTO OOBEKTa Ha €ro ImepepaboTKy SBISAETCS
JIMIEH3MOHHBIA JoroBop. OHAKO HEOOXOJMMO YYWTHIBATH IIABHYIO IIETb
MHCTUTYTa  JIMIICH3WMOHHBIX  JOTOBOPOB —  BBEIEHHE  pe3yjbTara
MHTEJUIEKTYaJIbHOH NeSTeIPHOCTH B KOMMEPUECKHIl 060pOT.

l'oBops 0 JHMIIEH3MOHHOM  JIOTOBOpE, BO3HHKAeT  BOIPOC,
KacaloUIMiCs 3aKIIOYEeHUS JO0roBopa M MNPHIAHHS €My YCTaHOBJIEHHOU
3akoHOM (GopMbl. CTOMT OTMETHTh, 4YTO CIIEHHAJIBHOIO IIOPs/IKA
3aKJIIOUEHHUS! JIMLIEH3HOHHBIX JOTOBOPOB B OTHOLICHUH O0BEKTOB CMEKHBIX
IpaB 3aKOHOM HE IPEIyCMOTPEHO M NPUMEHSIOTCS JIMIIb O0IHe
nonoxenuss 'K PO o 3akmouenun porosopa. lllupokxoe nprumMeneHue
MOJly4yWJla NPaKTUKA 3aKIIOYEHHS JIMLIEH3MOHHOTO JIOTOBOpa 4epes
MIPEICTABUTENS, a TaKxke MEXaHU3MBI, XapaKTepU3YIOIINECS
HCIOIb30BAHUEM  CHEINMAIBbHBIX JJIEKTPOHHBIX YCTPOMCTB B  LEIIX
HCIIOJIb30BAHUS 00BEKTA CMEKHBIX IIPAB HA 3TOM yCTPONCTBE.

CToHuT OTMETHTH, YTO C MpHHATHEM uYeTBepToi yacTh ['K PO Obumn
yIAydIIeHbl BO3MOXXHOCTH KOHTPOJSI 32 HCIHOJb30BAaHUEM OOBEKTOB
CMEXHBIX mpaB. CHnocoObl yIUIaThl BO3HAIPaKAEHHS IO JIMIEH3MOHHBIM
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JIOTOBOPaM OBLTH M3MEHEHBI B COOTBETCTBHHU C MOTPEOHOCTAMH PBIHKA, YTO
MMO3BOJIMJIO  CO3JaTh  OajlaHC  HMHTEPEecOB  IpaBooOimamaresniell U
nonb3oBareneir. Hecmorps Ha nanmHble goctouHctBa, B I'K Pd
NPUCYTCTBYET psii HEJOYETOB, KOTOPbIE MOTYT OBITh HCHpaBJICHBI B
npotecce JaJIbHEHILETO0 pas3BUTHS 3aKOHO/IaTeJIbCTBA 00
HHTEIJICKTYaJIbHBIX ITPaBax.

0. C. AMOCOBA
WHctutyT rymMaHuTapHOro 00pa3oBaHus 1 MH)OPMALIMOHHBIX TEXHOIOTHH

CIIPABOYHBIE ITIPABOBBIE CUCTEMbI KAK OXPAHSIEMbIi1
PE3YJIbTAT UHTEJUIEKTYAJBHOM JESATEJIbHOCTH

3akoHOmATENb JAET MCUYEPNBIBAIOIINN TEPEeYeHb PpE3YyIbTaTOB
HHTeJ’IJ’IeKTyaJ'IBHOﬁ ACATCIBHOCTH MW TNPHUPABHECHHBIX K HHM CpPCACTB
UHAWBUAYyaJIU3alnuu, KOTOPBIM MPEAOCTABIIACTCA IpaBoBast OXpaHa,
KOTOpBIE IPU3HAIOTCS WHTEIUIEKTYyaJbHOH COOCTBEHHOCThIO. B aTOT
nepedeHb BXOAAT mporpammbl it OBM, 0a3bl JaHHBIX W CEKpEeT
nmpou3BoACTBa (HOy-Xay). Bce 9TH pe3ynbTaThl HWHTEIIEKTyalbHOU
JIeITENIbHOCTH, 0 HAalIeMy MHEHHIO, MpPU BBINOJHEHUH OIpPEAeIEHHBIX
YCIOBUI 00pa3ylOT COBEpIIEHHO HOBBIH, CAMOCTOSITEIBHBIH pPE3yJbTaT
MHTEIIEKTYaJIbHON IS TEIBHOCTH, - CIIPABOYHBIE MTPABOBIE CHCTEMBI.

BriepBbie 0 cHpaBOYHBIX IIPaBOBBIX CHCTEMaxX B IPABOBOM KIIIOYE
3aroBopun I'.T. EropoB, BBeas TMOHITHE «CHPAaBOYHbIE IPABOBbIE
KOMITBIOTEPHBIE CHCTEMbI» B HAay4dHBI OOOpPOT B CBOEH JOKTOPCKON
JuccepTanuy. MBI IpeyiaraeM HCIoib30BaTh 0oJiee IPUBBIYHOE HA3BAHHE
«CHpaBOYHBIE  TPABOBBIE  CHCTEMBI»,  MOJpa3yMeBas, UYTO  HE
«KOMIIBIOTEPHOI» TaKasi CHCTEMa HE MOXKET OBITh [0 CBOEMY CMBICITY.

CrpaBo4yHbIE  TPaBOBBIE  CHCTEMBl  MPEACTABISIIOT  coOOH
COBOKYIHOCTH 0a3 IaHHBIX 1 niporpamm aisi OBM, ¢yHkumonupyroryo Ha
OCHOBE 0CO00H TEXHOJOrMH (HOY-Xay), IO3BOJIIONICH HCIOIh30BATh
CIpPaBOYHYIO IPABOBYID CHUCTEMY KaK €AWHYI HH(POPMAIMOHHO-
TIOUCKOBYIO CUCTEMY.

CrnpaBoYHbIE IPaBOBBIE CUCTEMBI OOBEKTHBHO CYLIECTBYIOT Kak
CaMOCTOSATENLHBIA MPOAYKT YK€ HECKOJIBKO JECATHIICTHH, IPHHIUITHAILHO
HE MEHIsI CBOEH CYTH, YTO IO3BOJISIET TOBOPUTH 00 000COOIEHHOCTH 3TOH
€/IMHMIIBI B TPXXKIAHCKOM 000poTe.

IIpucBoenue CIPaBOYHBIM TIPaBOBBIM cucTeMaM Ha
3aKOHOATEIPHOM  YPOBHE cTaryca  OXpaHSEMOTO  pe3yJbTaTa
MHTEIJIEKTYyaIbHOW JIESTEIBHOCTH MOXKET MMOBJEYh KaK ITOJIOXHUTEIBHBIC,
TaK W OTPUIATENbHBI MHOCIeACTBHA. IIOJI0XKUTEIBHBIM  PE3yJIbTaTOM
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ABIISIETCA  YNPOLIEHWE  IPOLENyp TOCYJNapCTBEHHOW  PErucTpanui,
JocyneOHOM U cyJeOHOI 3aInTHI CIIPaBOYHBIX IPABOBBIX CUCTEM.

OfHMM M3 HEAOCTATKOB TaKOTO IOJXOAA SIBISETCS YCIOKHEHHE
IIPABOOTHOLIEHUM C aBTOpaMU COCTAaBHBIX 4YaCTEH CIPAaBOYHOW INPaBOBOU
CUCTEMBL.

K. A. BEJIUCOB
MBanoBckuil rocyaapCTBEHHBI YHUBEPCUTET

NHKOTEPMC: IIPABOBOE PEI'YJINPOBAHHUE
N NIPAKTUKA IPUMEHEHUS

Cpenn pa3TUYHBIX MPABOBBIX CPEACTB PETYIHPOBAaHUS OTHOIICHUI
CTOPOH TI0 JIOTOBOPY MEXIYHApPOIHOHN KYIUIM-TIPOJAXXH TOBapoOB 0co00e
MECTO 3aHMMAlT YHH(UIHMpOBaHHbIE [IpaBuia TOJNKOBaHUS TOPTOBBIX
TEPMUHOB, = OCHOBHOM  IIENIbI0  KOTOPBIX  sIBIsieTCs  000OIIeHHe
OOLICTIPUHATON KOMMEPYECKON IPaKTHKH, COIJIaCOBaHHE Hamboee
IIMPOKO PacIpOCTPaHEHHBIX KIIOYEBBIX MOHATHH M olecrieueHne ux
WCIIONIb30BaHUsI B BHJE OOLIENPHHATHIX W TPeOYIOUMX OAMHAKOBOTO
TOJIKOBaHMs. 3a mocienHee Bpems, Hauunas ¢ 2000 r., MTII omy6nukoBana
ase penakiun MHKOTEPMC: nepBas u3 Hux patupyercs 2000 roxom, a
camas mocienHss Opia onmyonukosana B 2010 roxy.

I'maBHoe ormmume MHKOTEPMC 2010 ot pemakmmm 2000 roma
3aKIIF0YAETCS B KOJIMIECTBE COMCPKAIIMXCS B HOBOM JOKYMEHTE Oa3MCHBIX
ycrmoBuid moctaBku. Temeps ux 11 Bmecto 13. Bmecto 6a3mcoB mocTaBKd
DAF (noctaBka Ha rpanune), DES (mocraka ¢ cynna), DEQ (mocraBka c
npuctany, npudaina) # DDU (mocraBka Oe3 omjaThl MONUIMHBI) BBEICHBI
HoBsle ycnoBusa DAT (mocraBka Ha TepmuHane) 1 DAP (mocraBka B Mecte
Ha3HaueHus). VI3MeHeHa Takke  KiIacCHpUKamWsg TEPMHHOB. B
MHKOTEPMC 2000 Bce 6a3uchl MOCTaBKU ObLTW pa3zesieHbl Ha YEThIpe
rpymnel: rpynna E — «Otrpyska», rpymma F — «OcHoBHas mepeBo3ka
IpoAaBLOM He oruladeHay, rpymmna C «OcHOBHas IepeBO3Ka OIUIaueHa
npozraBiom» u rpynna D «IIpudsitme». B MHKOTEPMC 2010 rpymm
Bcero nBe: «[IpaBunma mst moOoro BHIa WIM BHAOB TPAHCIOPTa» U
«[IpaBuma nmis MOPCKOTO W BHYTPEHHETO BOJHOTO TpaHCHOpTa». Eme
ogunM BakHermmuM HoBoBBeneHueM B HMHKOTEPMC 2010 ssasercs
BO3MOXKHOCTh TPUMEHEHHUS COJEPXKAIIMXCS B JIOKYMEHTE TEPMHHOB HE
TONBKO JUIsI MEXAYHAPOJHOW, HO W JJsl HALlMOHANBbHOM TOPromiu. Takoit
mIar cTaj CJIeICTBHEM CO3JIaHMSI MEKTOCYIapCTBEHHBIX TOPTOBBIX COIO30B U
SKOHOMHUYECKUX 00BETHHCHUH.
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I1. A. BOPUCOBA
M BaHOBCKMI rOCYAAPCTBEHHBIM YHUBEPCUTET

MOHATHUE U OTJIMYUE OCOBEHHOCTEW YCBIHOBJIEHUA

VYCBIHOBIICHHE - 3TO FOPUIMYECKHH (aKkT, C KOTOPHIM 3aKOH
CBA3BIBACT BO3HUKHOBCHHUE MCKAY YCBIHOBUTCICM HW YCBIHOBJICHHBIM
MIPAaBOBBIX OTHOLICHWH, TNPHUPABHEHHBIX K TIPAaBOBBIM OTHOLICHUSIM,
CYLIECTBYIOIIUM MEXJy PpOJICTBCHHHKaMU IO IPOHUCXOXKAEHHI0. B
CeMeilHOM KoJieKCe 9TO peryaupyer riasa 19.

Omneka - Qgopma ycTpoicTBa MAJOJETHUX TPaXIaH W IPU3HAHHBIX
CYZOM HEIeeCIOCOOHBIMU T'pakAaH, IPH KOTOPOH Ha3HaYCHHBIE OPTaHOM
OTEKM M TIONICYUTENBCTBA TpakKAaHe (ONMEKYHBI) SBILSIFOTCS 3aKOHHBIMA
MIPEACTAaBUTENSIMHA TIOJONEYHBIX W COBEPHIAIOT OT MX HUMEHH M B HX
HMHTEpecax BCE IOPUAMYECKHM 3HAYUMMble AEeWCTBUA; Perynupyercss riaBoit
20 CemeitHoro xonexca 1 dexepanpHbIM 3aK0HOM OT 24 anpens 2008 roxa
Ne 48-@3 O6 omeke U MOTIEYUTETHCTBE.

IMomeunrtenbcTBO - (opMa yCTPOWCTBA HECOBEPIICHHOJICTHHX
rpaxkaaH B Bo3pacte oT 14 o 18 ner u rpakiaH, orpaHUYEHHBIX CYyIOM B
JICECTIOCOOHOCTH, TPH KOTOPOH Ha3HAYCHHBIE OPraHOM ONEKH U
MOTICUUTENBbCTBA  IpaxkaaHe  (TomedyuTend)  o0s3aHBl  OKa3bIBAaTh
HECOBEPIICHHOJIIETHUM MOJONEYHBIM COAEHCTBHE B OCYLIECTBICHUU HX
IIpaB ¥ HCIIOJIHEHWH O0OSA3aHHOCTEH, OXpaHATh HECOBEPIICHHOJIETHUX
MIOJIONIEYHBIX OT 3JIOYHOTPEOIEHHI CO CTOPOHBI TPETHHX JIMIl, a TaKXkKe
JIaBaTh COIJIACHE COBEPIICHHOJICTHUM IIOJIONICYHBIM HA COBEpIICHHE MUMH
nevicteuit. Perymupyercst ['paxkmanckum komekcom P® cr. 30, rmaBa 20
Cemeitroro kogexca PO u ®enepanbublil 3akon ot 24 ampens 2008 roma
Ne 48-®3 OO0 omieke U MOTIEYUTETHCTBE.

[TaTpoHaxk - 3TO peryisipHOE OKa3aHHE MOMOIIU B OCYIIECTBICHUH
CBOMX MpaB. B JaHHOM ciyyae MONEYNTEIHCTBO YCTAHABIMBACTCS HAl
COBEPLICHHOJIETHUM  JIEECIIOCOOHBIM  TPaXIAaHMHOM, KOTOPBIH  TIO
COCTOSIHHIO 3[IOPOBbS HE MOXKET CaMOCTOSTENIBHO OCYIIECTBIATh U
3allIMIIaTh CBOM MpaBa, a TAKXKe UCIOJIHATh CBOU 00s13aHHOCTH. [IpH aTOM,
npockba 0 IMaTpoHaXKe MCXOJUT OT CaMOro TpaxKIaHWHa. Perymmpyercs
I'paxxmaHckuM KoekcoMm cT. 41.

[Ipn anHamm3e MOXHO CHENaTh BBIBOJ, YTO BCE (HOPMBI pasHbIE,
HUMEIOT CBOM OCOOCHHOCTH U ITPOOIIEMBI.
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E. A. BOPO/IUH
M BaHOBCKMII rOCYAApCTBEHHBIM YHUBEPCUTET

K BOITPOCY O NIPEJOCTABJIEHUH ITPABA
HNCIIOJIb30BAHUSI OBBEKTOB ITATEHTHBIX ITPAB

B cootBerctBuu co cr. 1367 'K P® no nureH3noHHOMY J10TOBOPY
OJJHa CTOpOHa — MATEHTO00Jajaresp (JMIEH3Wap) NPEeNOCTaBIsSECT WU
00s13yeTcsl MPeIoCTaBUTh APYroil CTOpoHE (JIMIEH3WATy) YAOCTOBEPEHHOE
MIATEHTOM NPaBO HCIOJIB30BaHUSI HM300pETEHHUS, MOJE3HOW MOJENN WIH
TIPOMBIIIUICHHOTO 00pas3Iia B YCTAHOBJICHHBIX IOTOBOPOM IIPEAEiIax.

BrionHe ectecTBeHHO, MCXOS M3 KpalHEH JIAKOHUYHOCTH JTaHHOTO
OTIpEeZIeTICHUS, YTO YCTAHABIMBAEMbIE JINIIEH3NOHHBIM JOTOBOPOM IIPEEIIBI
HCIIONIb30BAHUSI TEXHUYECKOTO WJINM XYyJO0KECTBEHHO-KOHCTPYKTOPCKOTO
pelLIeHUs, MMEHyeMble OOBIYHO YCIOBHSIMH JIMIEH3MOHHOTO JIOTOBOPA,
OIIPEJICTISIFOTCS. B COOTBETCTBUH C OOIMMH HOpPMaMM TPa)KIaHCKOTO IpaBa
KaK UMIEpaTHUBHOTO, TaK M JUCIIO3UTHBHOTO XapakTepa.

JIMLeH3MOHHBIA JTOTOBOP 3aKJI0YaeTcsi B MHCbMEHHOW QopMme U
TIOJUISKUT TOCYNapCTBEHHON peructpanuu B Pocnarenrte. HecoOmonenue
MMMCbMEHHOW (OpMBI MM TPeOOBaHMS O T'OCYAAPCTBEHHOW pETUCTpaln
JIMLIEH3UOHHOTO JloroBopa BJIEUET ero HeIeHCTBUTENBHOCTb.
JIMLIEH3UOHHBIA  OTOBOP O MPENOCTAaBICHUH IIpaBa HCHOIb30BAHUS
n300peTeHus, TT0JIE3HON MOJIETH MJIM IPOMBIIIJIEHHOTO 00pasiia CuuTaeTcs
3aKJIFOYEHHBIM C MOMEHTA €0 FOCYJapCTBEHHOM pEruCTpaltu.

Lenp 3aximodeHus JIMIIEH3MOHHOTO JOTOBOPA — IIPEIOCTABICHHE
(00s13aTETBCTBO  TPEAOCTABUTH) JHUIICH3WATY MPaBO  HCIIOJIB30BAHMUS.
[TosTOMy IMIEH3MOHHBIH JOTOBOP MOXKHO OTHECTH K Kay3aJdbHBIM
JIOTOBOPaM, KOTOpbIE€ HMEIOT NPAaBOBYIO II€b, K JOCTH)KEHHIO KOTOPOH
CTPEMSATCSI CTOPOHBIL.

B kauecTBe JMIEH3Mapa MOXET BBICTYNAaTh CyONMIIEH3MAp B
CyOJIMIICH3MOHHOM  JIOTOBOpE, SBJLIOIIMICS JIMIEH3MaTOM B paHee
3aKJIFOYEHHOM JIMIICH3MOHHOM JOTOBOpE, IO YCIOBUAM KOTOPOTO y HEro
€CTb IIPaBO MPEAOCTABISThH CYOIUIICH3UH.

Crnenyer o0co00 OTMETHTh, 4YTO IIaTEHTHBIE 3aKOHOAATEIHCTBA
OOJIBIIMHCTBA T'OCYAApPCTB MHpPa HE COZIEpKaT OIPEAENeHHH pPa3IMYHBIX
BHAOB JIMLEH3WOHHBIX JOTOBOPOB; HMEIOTCA JIMIIb yKa3aHUS O
BO3MOXKHOCTH ~ TIE€PEAAaYd  HCKIIOYMTENBHBIX W HEHCKIIOYHMTENBHBIX
mneH3ui. TIoHATHS JIMIIEH3MOHHBIX JI0TOBOPOB pa3paboTaHbl B JOKTPUHE
YIH CyeOHOM PaKTHKE.
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. A. BACEHEBA
MBaHOBCKMII rOCYAAPCTBEHHBIM YHUBEPCUTET

YCJIOBHSA BOSBHUKHOBEHMSI ITPABA
MNPEXJIEIIOJIb30BAHUS B I'PA’XKJAHCKOM ITPABE POCCHUH

B 10KTpUHE U MpaKTHKE POCCHHCKUX CYZO0B MMEET MECTO MO3HLIUS O
HEOOXOJMMOCTH YIOCTOBEPEHHS IpaBa IPEXKACHONb30BaHUS B Cy/l1eOHOM
nopsinke. Oxnako B 'K P® coobpasHo ombiTy OONBIIMHCTBA Pa3sBHUTHIX
crpan (OPI', ®panuus u ap.), 3aKpeNUBLIMX IPaABO MPEXICTIONH30BAHNS,
HE TIpeIycMOTpEeHO ero QopMasbHOE TOATBEpXKIACHME. Brlcmmid
apouTtpaxuslit cyn PO ykaszai, 9To MpaBo MPEXIENONb30BaHNS BO3HUKAET
HE B CWIIy pEIICHHS Cy[Aa, a NpH HAJUYUH TPETyCMOTPEHHBIX 3aKOHOM
YCIIOBUH.

Bo-nepBsix, HE00X0ANMO co3J1aHne HE3aBHCHUMO oT
nateHtoobOanatens  (MapauleibHO)  TOXKIACCTBEHHOIO  PCIICHUS B
pe3yabTaTe CaMOCTOSITCIBHON TBOPUECKO# paboThl. IIpexmenonp3oBaTeiis
JOJDKEH  WUCIONIb30BaTh  pELICHHWEe  WIM  CJenaTh  HeoO0XOJUMbIe
MIPUTOTOBJICHHS K 3TOMY /IO JJaThl IPHOPUTETA 3aIIaTEHTOBAHHOTO 0OBEKTA.

Ecnu ToxnecTBeHHOE pelIeHHe elle He NPUMEHSIIOCh, a TOJIBKO
NPUTOTABINBAJIOCE K TOMY, YCTAaHOBJIEHHE OJTOro (hakTa BBI3BIBAET
TPYIHOCTH Ha mnpakTuke. [loHATHE «HEOOXOIAWMBIE NPUTOTOBICHUSD)
3aKOHOM HE ONPEAENICHO, SIBISETCS OLEHOYHOM KaTeropuei M paciupsieT
cBobonmy cynmeOHoro ycMmotpeHus. [lpeacraBisercs HEOOXOIUMBIM
TIOTIOJIHATh HOPMY O TIpaBe IIPEKACHONB30BAHUS BUAAMH HEOOXOAMMBIX
MIPUTOTOBJICHNUH, KOTOpBIE OJKEH OBII COBEPLIMTH N0 AATHI NIPHOPHUTETA
MaTEHTA MPETEH/ICHT Ha CTaTyC MPEXKICTIONb30BATEI.

JleHcTBHSL 1O HCIOJIB30BAHUIO WJIM €r0 NPHUTOTOBJICHHUIO JIOJKHBI
OBITH TOOpOCOBECTHBIMH. J{0OpPOCOBECTHOE HCITONB30BAaHHUE pa3peracTcs B
TOM 00BEME, KOTOPOE MPOU3BOIMIOCH 0 JIAThl MPHOPUTETA OXPAHSIEMOTO
00BbeKTa.OT0 TPENCTABISIETCS CINPaBEJIMBBIM, TaK KaK HCKIIOYCHHE
KOHCTPYKIIMH «0€3 pacuIMpeHus 00beMa TaKOro HCIIOJIb30BaHHUS» M3 CT.
1361 I'K PO, npennaraemoe B JOKTpUHE, NMPHUBEAET K HEOOOCHOBAHHOMY
OCJTa0JICHNIO TIO3WIMII TaTeHTOoO0OJagareNs, MOHOIIOJIBHOE IIOJIOKEHUE
KOTOPOT'O ¥ TaK OrPaHHYEHO OTCYTCTBHEM BO3MOKHOCTH B IOJHOM 00OBEME
3aIllPEeTUTh UCIOIB30BAHUE 3aIaTEHTOBAHHOTO 00OBEKTA.

ConepxaHue TpaBa MPEXIEI0Ib30BAHMUS SBISCTCS KOMIIPOMHCCOM
HMHTEPECOB MaTeHTO00IaaaTeNs, sl KOTOPOTO HEBBITOJIHO CYIIECTBOBAHHE
Ha PBIHKE €Ill¢ OJHOTO JIUIA C TOBAPOM, COJCPIKAILETO 3alaTeHTOBAHHBINA
00BEKT, M TPEKACHONB30BATENS, KOTOPBIM XOTEN OBl MOIYYUTH IOJHYIO
cBOOOAY OT AEHCTBUS MATEHTA.
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A.E.TTAJIKOB
M BaHOBCKMII rOCYAAPCTBEHHBIM YHUBEPCUTET

OCOBEHHHOCTH JOTI'OBOPA Ob OKA3AHNU
CITOHCOPCKOH moOMoOI1IH1

B ®3 «O pekmame» ot 1995 roma Obuia cT. 19, mocesméHHAs
CIIOHCOPCTBY, C NPUHATHEM HOBOTO 3aKOHAa O pEKiIaMe OT JTOH CTaThbu
OTKa3aJINCh, OTPAHUYMBINUCH ONPEACICHHEM TEPMHHOB «CIOHCOP» U
«CIOHCOPCKAs peKjiaMay, KOTOPBIMH 3aKOHOJAaTeNIb HEPEIKO ONepUpyeT, U
MOJKHO HATH OTpeXH B IPABOBOM PETyIMPOBAHIH 3TOTO BOIPOCA.

BakHBIM MOMEHTOM SIBIISICTCS OIpEIeNICHIE pa3Mepa CHOHCOPCKHIX
B3HOCOB, NOTOMY KakK OHH, B COOTBETCTBHH C HajoroBeIM KomeKcoM,
YMEHBIIAIOT pa3Mep Hajoroobjaraemoro umymiectBa. M Hemamas mons
CyneOHOW TPaKTHKH, KacaloIeiics CIIOHCOPCTBA, KaK pa3 YTOYHSET
BOIMPOCHI HAJIOTOOOJIOKCHUS.

JloroBop 00 oOka3zaHWW PEKIAMHBIX yCIyT (CIIOHCOPCKUH JTOTOBOP)
OTHOCUTCA K YHCITY HCEIOMMCHOBAHHBIX B rpa)K}IaHCKOM KOICKCE
JIOTOBOPOB, OJTHAKO BIIOJIHE MOKHO TPOBECTH MPABOBYIO XapaKTEPUCTHUKY:
OH SBJISIETCS JIByCTOPOHHE OOS3BIBAIOLIMM, BO3ME3IHBIM, B3aUMHBIM,
KOHCEHCYaJIbHBIM.

JIOBOJIBHO CHOPHBIM SIBIISIETCSI BOIIPOC O IIPABOBOW IPHUPOJE ITOTO
JIOTOBOpPA, OH UIMEET YEepPTHl CeMeHCTBa HHBECTHIIMOHHBIX JIOTOBOPOB, €CTh
TIPEATIOCHITIKM OTHOCHTH CHOHCOPCKHM JIOTOBOp K JOTOBOpaM JapeHHs,
ccynpl. B 3aBucHMOCTH OT HONHM y4acTHS CIIOHCOpPAa B IMPOEKTE MOXKHO
BBIICIUTH  TUTYIBHOTO, TEHEPaJbHOTO, OGUIMATBPHOTO W  JAPYTHX
croHcOpoB. Ha 3TOM ke OCHOBaHWM BBINCISIIOT W BHABI CHOHCOPCKOH
ITOMOIIIH.

C ycraHoBNeHHEM OapbepoB IS PEKJIaMbl CIIOHCOPCKAas IOMOIIh
«MyTHpOBajJa» B CKpBITYI0 pexnamy (public placement). Celiuac B @3 «O
pekiiaMe» ecThb J1a3eiika, ¢ IIOMOIIbI0 KOTOPOH BO3MOXHO €€ IPUMEHEHUE,
YTO MOYXHO OTHECTH K HEIOCMOTPY 3aKOHOJIATEls.

OTHOIHCHI/ISI, CBA3aHHBIC C MMPUBJICYCHUEM CIIOHCOPOB, UX YYaCTUEM
B TPOEKTE, SBISIOTCS Ba)XHBIM MAapKETHHIOBBIM HHCTPYMEHTOM H,
0e3yCIIOBHO, TPEOYIOT 0OJIee AeTATBHOM PEeriIaMCHTAIUH.
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A. E.THE3/JMJIOBA
MBaHOBCKMI rOCYAAPCTBEHHBIM YHUBEPCUTET

K BOITIPOCY O BO3MOXXHOCTHU BblJAYN
MHNOPYYUTEJBCTBA IIO TPOCPOYEHHOMY
OBA3ATEJIBCTBY

CornacHo ct. 361 'K P® no norosopy nopy4urenscTBa MNOPy4IUTENb
00s13bIBaETCS Mepesi KPEAUTOPOM APYIoro JIMIa OTBEYaTh 32 HCIOJIHEHHE
MOCIIEIHNM  €ro  00s3aTeNIbCcTBa IIOJIHOCTBIO WM B 4acTH. JloroBop
MOPYYNTENbCTBA MOXKET OBITh 3aKIIOYEH TakkKe Il  OOecIeueHUs
00s13aTeNbCcTBa, KOTOpoe BO3HWUKHET B Oymymem. OmHako 'K PD He
OllpeZieTsIeT MOMEHT, B KOTOPBIH MOXET OBbITh 3aKIIOYeH JIOTOBOP
MIOPYYNTEIHCTRA. B CBSI3U c 3TUM BO3HUKAET BOIIPOC
0 BO3MOXKHOCTH 3aKJIFOUEHHS JJOTOBOPA MOPYYUTEIHCTBA MTOCTIE HAPYIIEHUS
JIOJDKHUKOM OCHOBHOT'O 00513aTeJIbCTBA.

B noktpuHe U cyneOHOI NpakTUKe MO 3TOH NpoOiieMe CIOKHUINCH
JIBa IPOTHBOIOJOXKHBIX Moaxoja. IlepBeli OCHOBBIBAE€TCS Ha TOM, YTO
3aKOH MPSAMO HE 3alpelaceT 3aKi04aTh JOTOBOP MOPYUUTEILCTBA U MOCIE
HapyuieHust o0si3aTesnbcTBa. BTOpO# CBOAMTCS K TOMY, YTO 3aKiIOYeHHE
JIOTOBOpa  IIOPYYHMTENBCTBA  IOCJAE€  HapylleHHs  00s3aTesIbCTBa
MPOTHUBOPEUYUT TpHpone mopyuurenberBa. Ilmeaym BAC PO B cBoem
moctaHoBneHnd OT 12.07.2012 1. Ned42 «O HEKOTOPHIX BOIPOCaX
pa3peleHns CIOpOB, CBA3AHHBIX C TOPYYUTEIECTBOMY HOAAEPIKAI IIEPBYIO
TOYKY 3pPEHUs], yKa3aBs, YTO 3aKJIIOUYEHHE JOTOBOpPA MOPYUYHTENBCTBA MOCIE
HAaCTYIUIGHHs CpPOKa MWCIIOJIHEHHMS OCHOBHOTO  00s3aTeNbCTBA, HE
HCIIOJIHEHHOTO JIOJDKHHKOM, HE SIBISIETCSl OCHOBAHHEM MJIsI TPHU3HAHMSA
TaKoro JOroBopa HeJICHCTBUTEIILHOM CIIEIKOM.

OpHako HaM TMpeicTaBisieTcss Oosiee  YOEAMTENBHON MO3MLUS
NPOTUBHUKOB TaKOro pemieHus Bompoca. Ilpu BblAaye HOpydMTENbCTBA
JIOJDKHA CYIIECTBOBAaTh BEPOATHOCTH TOTO, YTO 00s3aTeNbCTBO OyJeT
HCIIOJIHEHO JIOJDKHMKOM HajjiexaluM oOpa3oM. MIMEHHO 3TOT KpuTepuid
OTIPAaHUYUBACT MOPYUYUTENBCTBO OT CXOXEH MPaBOBOM KOHCTPYKIMU
TIPUHSTHS Ha ce0s dy>KUX JONTOB, KOT/IAa TPETHE JIUIO Cpa3y *Ke BCTyHaeT B
TIPaBOOTHOILICHUS C KPEIUTOPOM.
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B. B.TPAXXJIAH
MBaHOBCKMII rOCYAAPCTBEHHBIM YHUBEPCUTET

KOHUIENNWA EANHOI'O OFBEKTA HEJIBHKUMOCTHU

Hnst apdexTHBHOrO MCIONB30BaHHUS 3€MENBHBIX YYaCTKOB U HHOU
HEJIBUKMUMOCTH HEO0OXOJMMO BOCCTAHOBJICHHE €IMHCTBA «Pa30pPBaHHOID B
COBETCKHUE TO/Ibl HEJBMXKUMOCTU. B COBOKYNMHOCTH 3eMII ¢ UCKYCCTBEHHO
CO3JJaHHBIMHM O00BEKTaMH (3aHUSIMU, COOPYKEHUSIMU) JOJKHBI COCTaBIIATh
€/IMHBII OOBEKT HENBM)KUMOCTH, MMEIOIIUKA OOIIyI0 TpaBoOBYIO CYyIb0Y.
[MpuHnMn «eanHOTO OOBEKTa HEIBIKUMOCTHY» OBUI  W3BECTEH  €IIe
PUMCKOMY IIpaBy: COCAMHEHNE 3€MJIH U CTPOCHUSI TPOMCXOANIIO IT0 MOJETIH
CJIOKHOM BEIN — €IMHOTO 0OBEKTA.

IIpoekT n3MeHeHHi B yacTh nepByro ['paxnmanckoro xoapekca PO
IpeayiaracT HOBYIO JUII COBPEMEHHOTO pOCCHICKOTO IpaBa MOJENb
€IMHOr0 OO0BEKTa HEABIKUMOCTH. B IMBUIMCTHYECKON JOKTpHHE
He0Ee30CHOBATENbHO IPU3HACTCS, YTO KOHIENIUS EJUHOr0 O00BbeKTa
HEJIBIDKUMOCTH T10JIy4YHjia Haubosiee TOJIHOe 0OOCHOBAaHHE W Pa3BUTHE B
rpaxaHCKOM TIpaBe ['epmaHMM, MPHU3HAIOIEM B KayecTBE €IMHCTBEHHOMU
Pa3HOBUIHOCTH HEABMXKUMOM BEIU 3eMETbHBIN yuacTOK.

Enunblii 0OBEKT HEIBM)XKUMOCTH TIPEICTaBIsICT CcO0OIl BeIIHO-
MIPaBOBOE E€IMHCTBO 3€MENBHOIO Y4acTKa M €ro COCTaBHBIX 4YacTed B BHUIE
3/IaHNAH, COOPYKCHWH WM WHBIX aHAIOTHYHBIX OOBEKTOB, B pe3yjbTaTe
KOTOPOTO 3€MEJIbHBIH y4acTOK W €r0 COCTaBHBIE YaCTH OOPETAIOT €IMHBIN
MIPaBOBOM PEXMM HEIBI)KMMOH BEIM, HA HUX PACIPOCTPAHSAETCS EIHHOE
BEIIIHOE TIPaBO.

I'paxxmanckoe 3akoHOmaTenbcTBO PXd ycTaHaBnMBaeT B KadyecTBe
TJIABHOTO TPH3HAKA HEJBIDKUMOCTHU IMIPOUYHYIO CBSI3b C 3€MJICH, BOTLIOIIAS
KOHLIENIIMIO MHO>XECTBEHHOCTH OOBEKTOB HEIBIKUMOCTH. M3 Takoi
(OpMYITHPOBKH JIOCTATOYHO SICHO CIIEAYyEeT HaMEpPEHHE 3aKOHOAATEIs
o0paTUTh BHHMaHHE Ha «(HaKTUYECKYIO» CBsI3b HEIBHKMMOW BEIIU C
3eMeJIbHBIM YYacCTKOM, HE YKasbIBas Ha «IOPUANYECKYIO» CBS3b BEILICH.
CoOTHOIIIEHNE 3eMENbHOI0 Y4acTKa M CBS3aHHBIX C HHUM PYKOTBOPHBIX
00beKTOB (CTpOEHMH) B COBpeMeHHOM mpaBe P® cooTBercTByeT
KOHCTPYKIIMU COBOKYIHOCTH BEIIEH, YTO K€ KacaeTcsi MOJEIH €IUHOIro
00beKTa, TO O HEH MOXXHO TOBOPUTH NPH PACCMOTPEHHUH 3EMEJIHLHOTO
y4JacTKa U IPUPOJHBIX 0OBEKTOB HAa HEM (3aMKHYTBIE BOJIOEMBI, Jieca, MHas
PacTUTENBHOCTD H T.II.), 3eMENIbHO-NMYIIECTBEHHBIX KOMIUIEKCOB, BKIIIOYAs
MIPEANPHUATHE KaK UMYIIECTBEHHBIN KOMILIEKC, €MHBIE PONU3BOJICTBEHHO-
TEXHOJOTUYECKHE KOMIUIEKCHI, B YAaCTHOCTH, THJPO3IEKTPOCTAHIUH,
aTOMHBIE CTAHIIMU W TOMY HOAOOHBIC OOBEKTHI, MHOTOKBAPTHUPHBIE OMa
(KOHIOMUHUYMBI).
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E. A. IY>)KHHKOBA
MBaHOBCKMII rOCYAAPCTBEHHBIM YHUBEPCUTET

PACTOPKEHHUE JIOTOBOPA COIIMAJIBHOI'O HAMIMA
ZKNJIOIo HOMEINEHUA

OpHOW W3 BaXHEWIIMX TNPOOJEM IKHIMIIHOTO IIpaBa SBIISETCS
npobiemMa MpeKpanieHus! KIIUITHOTO MTPaBOOTHOLIEHUS, )KIIMIIHBIX ITPpaB
n o0s13aHHOCTEH CyOBeKTa Ha ompejelieHHOe HomenieHue. IIpekpainenne
JAHHOTO IpPABOOTHOLIEHHS O3HAa4aeT OKOHYaHHE IPaBOBOM  CBS3H,
CYIIECTBOBABIIEH MEXIy €ro YYacTHHKaMH, JHOO BCIEICTBHE €€
MIPUHYAUTEIHHOTO pa3phiBa, JIMOO B PE3ysbTaTe COOBITHS, HE 3aBUCAIIETO
OT BOJM YYacTHHKOB, JIMOO MO COTJIAIICHHUIO MEXIY HHMHU MM IO BOJIE
onHoro u3 HUX. B cootBeTcTBUH co cT. 83 KK P® pacropxkenune gorosopa
COIIMAJBHOTO HaliMa MOXKET OCYILIECTBISTHCS BO BHECYAEOHOM M Cyae0HOM
nopsake. BHecyneOHOe pacTop)keHHe JOrOBOpa BOZMOXKHO B TPEX CIydasx:

a) MO COMIAIIEHHUIO CTOPOH JOTOBOP MOXET OBbITh PacTOPTHYT B
mo0oe Bpemsi, MPH 93TOM HHHIMATOPOM PACTOPIKEHHUS JOTOBOPHBIX
OTHOIIICHWIA BIpaBe OBITh JHO0as CTOpoHa; O0) KOrja perieHue o
pacTOp>KEHMH JOTOBOpa MPHUHATO HAHMMATelIeM, HO IMpPHU YCIOBUH, UTO
OCTalbHble MPOXKUBAIOIINE COBMECTHO C HUM WIEHBl €r0 CEeMbU JalH Ha
pacTop)KeHHEe JOroBOpa NHCbMEHHOE COIjlache; B) KOT/a HaHWMATelb |
YJIEHBI €70 CEMBU BBIEXANH B APYroe NOCTOSHHOE MECTO XKHUTENAbCTBA. HacTh
4 cr. 83 XK P® ycraHaBnuBaeT mepeueHb OCHOBAaHHUI PacTOPKEHUS
JIOTOBOpa COLMAIFHOTO HaiiMa 1o TpeOOBaHWIO HaiiMomarens, T.e. B
cyneOHoM mopsanake. TakuMH OCHOBaHWSIMU SIBIISIIOTCSI: HEBHECCHHE
HaHMMATEJEM IIIaTh 3a JKHII0e TIOMEIIEHHE U (WIIH) KOMMYHAIIBHBIE yCIyTH
Oosiee IIECTH MECALEB; pa3pyLlICHUE HIM TOpYa JKHJIOTO MOMEIICHUS
HaHMMATENEeM WIM JAPYTMMH TpaXIaHaMH, 3a JCHCTBHS KOTOPBIX OH
OTBEYACT; CHUCTEMAaTH4eCKoe (T.e. TIOCTOSIHHO IIOBTOPSIOIEECS, HE
IpeKpalaromieecs) HapylleHHe IpaB M HHTEPECOB COCEIeH, nenarolee
HEBO3MOXXHBIM COBMECTHOE IPOXXHMBAHHE B OJHOM XKHJIOM IOMEIUICHUH;
HCIIOJIb30BaHUE KIJIOTO MTOMEIIeHUs He 1o HazHaueHHio. B cT. 83 )KK PD B
4.5 YCTaHOBJIEHO TakXe, 4TO JOTOBOP COIMAJIBHOIO HakMa >KHUJIOro
TIOMEILEHUsI TIPEKpaIaeTcsi B CBS3M C YTpaToil (pa3pylIeHHEeM) >KHIIOTO
MIOMEILEHHUS, CO CMEPTHIO OJAMHOKO NPOKMBaBIIEero HaHumarelns. K oxnoi
13 OCHOBHBIX NPOOJIEM OTHOCHTCSI HECOTIIACOBAHHOCTH ITOJIOKEHUH CTaThU
83 XKK P®, coneprkamieil 0cHOBaHHS NPEKpPAIIECHHS JOTOBOPA COLIMAIBEHOTO
HaliMa, ¢ HOpMaMHu O BBICETICHUH M3 JKWJIOTO TIOMEUICHUs. B cBA3M ¢ 3THM
MIpeAIaraeTcsi, 9ToObl OCHOBAHUS PACTOPKEHHS JOTOBOpa COIMAIBHOTO
HaliMa OBIIM OIpe/IeNIeHBI B 3aKOHOIATENbCTBE O0JIee KOHKPETHO.
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E. B. EPHIOBA
M BaHOBCKMI rOCYAAPCTBEHHBIM YHUBEPCUTET

CYJbBA NIOPYYUTEJBCTBA B CJIYYAE CMEPTHU
T'PAXKJAHUHA-JTOJZKHUKA

HecMoTpst Ha IUpoOKOE NPUMEHEHUE MOJIOKEHUN O IIOPYUYUTENBCTBE,
B IPAKTUKE BCTPEYAETCS] MHOXKECTBO CIIOPHBIX BOINPOCOB OTHOCUTEIBHO
JAHHOTO MHCTUTyTa. MBI OCTAaHOBMMCSI Ha IpoOjeMe, Kacarolewncs
COXpaHEHHs CHJIBI JOrOBOpa MOPYUYUTENbCTBA B CIyyae CMEPTH OCHOBHOTO
JOJDKHHKA, 32 KOTOPOTO OBUIO JAHO HOPYYHUTENBCTBO.

B TIlocranoBnenun Ilnenyma BAC P® «O HEKOTOpBIX BOIpOCAax
paspelieHnsl CIIOpOB, CBS3aHHBIX C TOPYYHTENBCTBOM»  Ne 42 ot
12.07.2012 r. cdopmymupoBana mozurusi BAC P® mo menmomy psmy
KIIFOUEBBIX BOIPOCOB, CBSI3aHHBIX C IOPYYUTENBCTBOM. llocTaHOBIEHWE
paspemiaeT psAn Pa3HOIJIACHA OTHOCHTENBHO OCHOBAaHHMH NpeKpamieHHs
JIOTOBOpAa TIOPYYUTENIBCTBA, B YACTHOCTH, TAKOT'O OCHOBAHUS, KaK CMEpPTh
rpakJaHUHA-T0JDKHUKA.

OpHako, B cyneOHOM MNpakTHUKE [aHHBIH BONPOC HE IOJydaeT
OJTHO3HAYHOTI0 paspelieHus. Tak, Hanpumep, coraacHo pasbsicHeHusiM BAC
P® «cmepTh rpakaaHuHa-I0DKHUKA HE MPEKpaliaeT Mopy4YuTeNbeTBO (3a
WCKJIIOYEHHEM CIlydaeB, Korja oO0s3aTeNbCTBO MPEKPaIlaeTcsi CMEPThIO
TpakAaHNHA B COOTBETCTBUH co cTathell 418 'K P®), a nmonoxeHus myHKTa
2 cr. 367 'K PO nmpuMeHeHHIO HE TMOATICKATY.

Ananuzupys HopMbl [1oCTaHOBIEHMSI, MOXKHO NMPUITH K BBIBOAY, YTO
MIOJIOXKEHUE TOPYYUTENsI, HCIOJHMBIIETO WM OOS3aHHOTO MWCIOJHHUTH
00513aTeIBCTBO 3a JOIDKHNKA, HE MEHAETCS B CIy4ae CMEPTH IOCIIEIHETO.

B cBow ouepenb, HECKOJBKO MHON MO3UMLMUHM IPUIEPKUBACTCA
BepxoBubiit Cyn P®, KOTOpbIH B CBOMX Pa3bsCHEHHUAX CChLIAETCS Ha II. 2
ct. 367 T'K P®D, monarasi, 4T0 epeBo/I A0JIra 110 OCHOBHOMY 00sI3aTeJILCTBY
Ha Jpyroe JIMIO BJedYeT 3a cO0Oi NpeKpalleHne MOpYYHTEIbCTBa, €CIN
MIOpPYYUTENb HE 1al KPEAUTOPY COIJIacHsl OTBEUYaTh 3a HOBOIO JOJKHUKA.

B IOpUANYECKOI JuTeparype BCE-TaKU IIpeIaraercs
3aKOHO/ATEIBHO 3aKPEMUTD MOJIOKEHNS O PEKPAIIECHUHN TTOPYYHTEIHCTBA B
CBSI3M CO CMEPTBHIO JOJDKHHKA, YTO, HA HAll B3IJM, SIBISETCS BIOJHE
JIOTUYHBIM M HEOOXOAMMBIM [UIS CYIIECTBYIOIIETO IPaXkJAHCKOTO 000poTa.
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A. C. XIAHOB
M BaHOBCKMII rOCYAApCTBEHHBIM YHUBEPCUTET

MOHATHUE U BUJIbI HEABUKUMOCTH B POCCUCKOM
N 3APYBEXKHOM 3AKOHOJATEJIbCTBE

[londaTe  «HEABMKMMOCTH» M3BECTHO MPAKTUUECKH  KaxAou
MpaBOBOW  CHCTEME, TpaBIa, C pPa3IMYHBIMH  MOJAU(DUKAITUSIMH.
Ucropuueckoe pa3BUTHE TOHATUS «HEABMXKUMOCTBY» HAayUHAETCS C
PYMCKOTO MpaBa, KIMEHHO OHO CO3JaJI0 BECbMa Pa3BETBIICHHBIE MPaBOBHIE
KOHCTPYKIIMU HeABmKUMOCTH. B JIpeBHeM PuMe o1 HeABIKIUMOCTBIO (res
immobiles) TOHUMAaTUCh BelIH, MEpEeMEIICHIEe KOTOPHIX HEBO3MOXKHO B
MPUHIAIE, a TaK K€ BENIW, CBSA3aHHBIC C 3eMIICH WM OpPraHUYeCKd
TIPUKPEIUICHHBIE K €€ TIOBEPXHOCTH.

B cBoeif pabote 51 ObI XOTEN PaCCMOTPETH MTOHATHE «HEIBUKHUMOCTD)
Ha pas3UYHBIX HCTOPUYECKHX JTalax ee Pa3BUTHs, a TaKKe CPaBHHUTH
neicTByomy0 chepy mpaB Ha HEOBMKMMOCTh C  COBPEMEHHBIM
3aKOHOJATEILCTBOM JIPYTUX CTpPaH, M, BO3MOXKHO, MPEJIOKUTh KaKue -
au00 CBOM HJCH WM PACCYXKACHUS TI0 YIYYIICHUIO OIMPEICIICHHS,
npuBeeHHOTO Poccuiickum 3akoHOIaTENEM.

[TonsiTHE «HEIBMKUMOM BEIIN», «HEIBMKUMOTO HMYILIECTBAY,
«HEIBIXKUMOCTH» Uu3JokeHo B cTarbe 130 I'paxpanckoro konekca: «K
HEABWKUMBIM  BemaM  (HCIBMKMMOE HMYIIECTBO,  HEIBHKUMOCTH)
OTHOCSATCSL 3€MEJIBHBIC YYaCTKH, YYaCTKH HeEIp, 0OOCOOJICHHBIC BOJHBIC
OOBEKTBI W BCE, YTO MPOYHO CBSA3aHO C 3eMJIEH, TO €CTh OOBEKTHI,
IepeMelIeHue KOTOPHIX 0e3 Hecopa3MepHOro ymiepba WX Ha3HAYCHHUIO
HEBO3MOXXHO, B TOM YHCIIE€ Jieca, MHOIOJETHHE HACAXKICHUS, 3aHHUS,
COOPYKEHHS.

Bo ®pannmm noHsTHE HEABIKUMOCTH 3aKPEIICHO €Ile CO BPEeMEH
Hanoneona. Ecmu 0600mmte HOpMBI DpaHIy3cKOTO TpakJaHCKOTO
KOJIEKCa, TO MOYKHO TOBOPUTH O TOM, YTO JaHHOMY KOJIEKCY U3BECTHO TPH
BUJIa HEIBI>KUMOTO UMYIIECTBA:

1) HeABM>KMMOE TIO CBOEH MPHUPOJIe

2) HEIBMKUMOE 0 Ha3HAYEHUIO

3) «HenBMXMMBIE MPaBay» U UCKU

Ha pmamHOM WCTOpHYECKOM JTale pa3BUTHSA, PETYIHPOBAHUE
pa3IMYHBIX TpaB Ha HEIBIDKUMOCTB, SIBIICTCS OIHUM W3 OCHOBHBIX
BOIPOCOB TPAXKAAHCKOT0 Ipasa npu MoaepHusanuu 'K PO.
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A.II. XEPEHOBA
M BaHOBCKMII TOCYAAPCTBEHHBI YHUBEPCUTET

HEKOTOPBIE ITIOJIOKEHUS Ob OO0 B CBETE TIPUHATHSA
HOBOI'OI'K P®

B pamkax mpoxonsieii B Poccuu yxe He mepBbli Toll peopMBbI
KOPIOPAaTUBHOT'O 3aKOHOAATENILCTBA CEPbE3HbIE U3MEHEHHUS, TIPUUEM HE Pa3,
IpeTepreno akUOHEPHOE 3aKOHOoAaTenbcTBO. HakoHew, ouepens nouuia
JI0 CaMO pacrpoCTpaHEHHOW B OTEYECTBEHHBIX YCIOBUSIX (DOPMBI BEICHHS
omueca — O00. ®enepanprblii 3akoH oT 30.12.2008 1. Ne 312-®3 B pen.
o1 06.12.2011 r. «O BHeceHUM U3MEHEHHUH B 4acTh NepBylo I paxkgaHcKoro
kozmekca Poccuiickoit denepanuy M OTICTbHBIE 3aKOHOJATENbHBIC AKTHI
Poccuiickoit denepaunn» CYIIECTBEHHBIM 00pa3oM IEpPecTPOm ee
MIPaBOBOE PETYJINPOBAHUE.

Kak HM yauBuTensHO, HO camasl pacmpocTpaHeHHass B Poccum
OpraHHM3alOHHO-NIPaBOBask (JOpMa OCYIIECTBIICHUS MPEINPHHUMATENBCKON
JIeITENIbHOCTH TIPaKTUYeCKH 3a JecsiTh JeT cymiectBoBanus D3 «O06
o0IIecTBaX C OTPaHUYCHHOW OTBETCTBEHHOCTHIO» OT 08.02.1998 roma B
NIepPBOHAYAIIFHON pEeJakMM MOYTH HE MOJBEprajach KaKoMY-JIHOO
YCOBEPILIEHCTBOBAHUIO Ha 3aKOHOAATENBHOM YpPOBHE. OTO OTHIOJb HE
O3HAYaeT, 4TO yKa3aHHbIH PenepaybHBIA 3aKOH OBUT JIMIICH KaKUX-JIHOO
HemocTaTkoB. HampoTwB, Kak BHIHO M3 aHamM3a TEKyHleH cyneOHo-
apOWTpa)XHOW TPAKTHUKH, B JAHHOW O00JAcTH HAKOMHMIOCh MHOXECTBO
mpobrmem. Hapsay ¢ 3tum, mocne Toro kak B Hawane ampens 2012 ronma
mpe3unedT Poccum JI. A. Mensenes BHec B lOoCymapCTBEHHYIO AyMy
[Ipoextr denepansHoro 3akoHa Ne 47538-6 «O BHECEHHWH W3MEHEHHH B
4acTH MEpBYIO, BTOPYIO, TPEThI0 W YeTBepTyi0 ['pakmaHckoro kojaekca
Poccuiickoit denepannu, a Takxke B OTACJIbHbIE 3aKOHOJATEIbHBIE AKThI
Poccuiickoii denepanyu, rpsaeT odepenHas BoiHa pedopM. AHaIHM3 3THUX
U IPAIYyIINX OOHOBIICHUH TPeOyeT HayYHOTO OCMBICIICHHSI.

A. X. 3APUTIOBA
MBanoBckuil rocyaapCcTBEHHBI YHUBEPCUTET

KOMMEPYECKASI KOHIIECCHSI NJIA ®PAHYANBUHI?

PoccuiickuM Hay9HBIM COOOIIECTBOM BOT OKOJIO JIECSITH JIET BEIYTCS
CHOPBI O TOM, MOKHO JIM TIOCTaBHUTh 3HAK PAaBEHCTBA MEXAY JOTOBOPOM
KOMMEPYECKOMH KOHIIECCHH M JJOTOBOPOM (hpaHUai3HHTa.

Kak ormeuaer E. A. Cyxanos, mna 'K P® 3akoHonmatenem ObLIO
MIPUHATO JOCTAaTOYHO YCIOBHOE HMOHATHE «KOMMEpUECKas KOHILIECCHSD» Kak
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HauboJlee COOTBETCTBYIOIIEE O CMBICHIY aHTimiickoMmy «franchisingy». Ilo
muernio O. B. HoBocenpieBa, 1o comepkaHui0 TEPMHUH «(paHIal3HHD)
COOTBETCTBYET COJACPKAHHIO TEpMHUHA «JIOTOBOP ~ KOMMEPUYECKOM
koHueccunw». M. U. bparunckuii, B. B. BurpsHckuil npuiep:KuBarorcs
AQHAJIOTUYHOW TOUYKU 3peHMsS. ApOUTpPakKHbIE CyHIbl TAaK)Ke INPUPABHUBAIOT
JIOTOBOPHI KOMMEPYECKOH KOHIIECCHM K JOroBopaM (QpaHyaisuHra. B
yactHocTH, B IloctanoBnenun ®AC 3amagHo-CHOMPCKOTO OKpyra oOT
27.04.2011 mo meny N A67-4427/2010 kaxmoe YIMOMHHAHHE OTOBOpA
KOMMEpPYECKOH KOHIIECCHH COIPOBOKAACTCS YTOUHEHHEM B CKOOKaX, 9TO
9TOT JK€ JIOTOBOp SIBISIETCS J0roBopoM (panuaiizmura. Kpome Ttoro, B
Crparerun pasBuTHsa ropojckoro okpyra MeanoBo go 2020 roga Taxke
YIOTpeOIIseTc TEPMUH «(ppaHdai3uHT».

BmMecTe ¢ TeM psAa y4eHBIX HAXOIAT M PA3INIUs MEXIY MOHATHAMH.
Hekotopsle wuccienoBaTteny TMOJIATalOT, YTO IIPABOBOE PETYIHUPOBAHHE
OTHOLICHUH ¢dpanuaiizunra IIyTeM periaMeHTanuu JIOroBoOpa
KoMMepueckoil koHieccun B riaBe 54 'K PD cymecTBeHHO cyxkaer
peryJiupoBaHie COOTBETCTBYIOLIUX MPEANPUHUMATEIBCKUX OTHOIICHUI.
CepbesnbiM mpocyeroM riaBsl 54 'K P® cramo To, uro oHa cBena
OTHOIIEHWS CTOPOH MO JOTrOoBOpy (paHIIM3l B  OCHOBHOM K
JWILCH3MOHHOMY COTJIAIICHWIO - Tepesade 3a IUIaTy BO3MOMKHOCTH
TIOJIb30BAThCSl KOMIUIEKCOM HCKITFOUUTENBHBIX MPaB. MexXly TeM CyIIHOCTh
(¢paHUaii3MHra COCTOMT B IIepefavye TIEpepOBOrO OMbITa, 3HAHUA OT
yCIIeNTHO paboTalomux opraHu3anuii apyruMm. Kpome Toro, mo cux mop
OTCYTCTBYET JIeTallbHasl Kaccu(uKanus cxeM (ppaHuai3uHIa, YTO SIBISIETCS
MPEISITCTBHEM HAa IIyTH pa3BUTHA, T.K. B 3aBUCUMOCTH OT BHAA
(paHuaii3uHra npaBa U 0053aHHOCTH CYOBEKTOB JOrOBOpa KOMMEPYECKOMH
KOHIIECCHH MOTYT BapbHpOBAThCS, KaK M TPeOOBaHHS K rOCyAapCTBEHHON
perucTpaIyu J0roBopa.

Wrak, HeoOXxoaMma TapMOHHM3aLWs HAMOHAJIBHOM M 3apyOeHOU
T€PMUHOJIOTMH, YTO MO3BOJIMT pPACHIMPUTH MPUMEHEHHE J0ToBOpa U
HCKIJIIOYHThH PEryJIMpOBaHUE (PaHYAN3MHIOBBHIX OTHOIICHUIH KOMILIEKCOM
JPYTHX IOTOBOPOB.
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E. B. 30JIMHA
M BaHOBCKMI rOCYAAPCTBEHHBIM YHUBEPCUTET

ITPOBJIEMbI OIIPEJAEJIEHUS HEXXNJIOTI'O NOMEIIEHUA
IO POCCUUCKOMY 3AKOHOJATEJIBCTBY

PedopmupoBanre 5kOHOMUKH Poccun BBISBUIIO BBICOKHI MHTEpEC
YYaCTHHKOB T'PaKIaHCKOTO 000pOTa K HEXKHJIBIM MOMEUICHUSIM. 3HaUeHHE
HEXXMJIBIX TOMEIIEHUH CYILECTBEHHO BO3pPOCIO C BBEIECHHEM MPSMOrO
3anpeTa Ha PacHoI0kKEHUE MPOMBIIUIEHHBIX IPOU3BOJACTB B JKUIBIX AOMax
U YCTAHOBJIEHHEM CHELMAIBHOrO MOPAJIKA NEPEBOA KUJIbIX TOMELIEHUHN B
HEXWJIBIE TSI pa3MeIeHust COOCTBEHHUKOM B MIPHHAIIISKAIIIEM eMY KHJIOM
MOMEIIEHUU TpeanpusIThii,, OZHOBPEMEHHO C 3THM BBISICHWIIOCH, YTO B
COBPEMEHHOM 3aKoHoJaTesnbcTBe Poccuiickoil ®depepanuu HET JerajibHO
ONpEEIICHUS OHATUS HEXKUIIOTO NOMELLEHUS], @ BO MHOTUX HOPMAaTHUBHBIX
aKTax COJEpP)KaTCsl pa3jMuHble OIpeleleHUs 3Toro noHarus llpexne
BCEro, BO3HMKA€T BOIPOC O TOM, KaK CJELyeT IIOHMMAaTb HEXUIIOE
NIOMEILICHUE: KaK BBIJCICHHYI 4acTh B 3JJaHUM WIM KaK YHUBEPCAJIBHOE
obobmaroliee NOHATHE, BKIIOYAIONIEE U 3/1aHKe, U ToMelleHne B Hem? B
HayKe PsiJi aBTOPOB PACCMATPUBAIOT HEXKUIIOE IIOMEILICHUE B Y3KOM CMBICIIE,
MIOHMMAs TOJ] HUM BBIJCJICHHYIO 4acTh B 3[aHUH, TOJYEPKUBAs IPU ITOM,
YTO HEXWJIOE IOMELICHHE M HEXWIOE 3JaHMe HE paBHO3HA4YHBL B
000CHOBaHMH JaHHOW IO3UIUH ITPUBOJATCS M3BJICUCHHS M3 HOPMATHUBHBIX
MIPABOBBIX AaKTOB PA3JIMYHOrO YpOBHA. [lpyrue aBTOpBl NMOHMMAIOT IOJ
HEXWIBIM TIOMEIIEHHEM Kak 3[JaHhe B IIeJIOM, TaK M €ro 4acth (Kak
HEXWIOE 3[aHHe, TaK W €ro H30JUPOBAHHBIE COCTABJIAIOILINE, TO ECTh
HEXWJIbIE TTIOMEMICHUS U UX 9acTH). OCHOBBIBACTCS JaHHAS ITO3UIIHS TAKKE
Ha HOPMAaTHUBHBIX IIPAaBOBBIX aKTaX. YUYUTbIBasg HOPMATUBHYIO IPaBOBYIO
OCHOBY Ha3BaHHBIX IO3ULMI, IOJAraeM, YTO Ka)kaas U3 HUX BepHa IIO-
cBoeMy. OHaKoO clieyeT OTMETHTD, YTO B HACTOSIIEE BPEMS HAET IPOIIECC
(GbopMHUpOBaHHS B 3aKOHOJATCIILCTBE YHHUBEPCAIBHBIX  O0OOIIAFOIIIX
noHatuil. TaxkuMm o0Opa3oM, YCTAaHOBHMB, YTO HEXWIOE IOMEILICHHE
MpeCTaBIsieT co00i YHHBEpcanbHOE 00001IatolIee NOHITHE U PAaCCMOTPEB
€ro OCHOBHBIC TIPH3HAKW TIpeiuiaraercs CcQOpMyJIHpOBaTh MOHITHE
CJIS/TIOLIMM 00pa30M: HEeXXWIIBIM TIOMELIEHHE IPU3HAETCS M30JIMPOBAHHbIHI
O0OBEKT  HEIBIDKUMOCTH, TpEIHA3HAYCHHBIH W  NPUTONHBIA s
MIPOU3BOJICTBEHHEIX, a[IMUHUCTPATUBHBIX, OOIMICCTBEHHBIX W HWHBIX IICIICH,
KpOMe LIeJIell TOCTOSIHHOTO MTPOXKUBAHUS TPAXKAAH.
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H. A. 30PH
MBaHOBCKMI rOCYAAPCTBEHHBIM YHUBEPCUTET

UIIOTEKA KWJIbIX IOMEIIEHU:
K BOITPOCY ONIPEAEJEHUSA ITPEIMETA

Cornacio cr. 432 'K P® cymecTBeHHBIM YCIOBHEM JIIOOOTO
JI0TOBOpa sBJIsE€TCs ero mpeamet. IlpeameroM A0roBopa UMOTEKU SKUNBIX
MIOMEIICHNH, KaK CJIe[yeT U3 Ha3BaHWUs, SBIISIOTCS XKible nomenieHus. Cr.
15 KK P® mnoa XuiblM TIOMEUIEHHEM TOHUMAeT H30JUPOBAHHOE
MIOMEIICHNE, KOTOPOE SIBISIETCS HEABIKMMBIM HMYIIECTBOM M IIPUTOIHO
JUIL  TIOCTOSTHHOTO TIPOXKMBAHMS TpakAaH (OTBEYaeT YyCTAaHOBJICHHBIM
CaHWTAPHBIM W TEXHMYECKHM MpaBWJIaM W HOPMaM, MHBIM TpeOOBaHMAM
3akoHoaatenbeTBa). Ct. 16 JKK P®, onpemernss BUIBI JKAIBIX TOMEIICHHH,
K TaKOBBIM OTHOCHT J>KWJIOH IOM (YacTb >KWJIOTO JTOMa), KBapTHPY (YacTh
KBapTHUPHI), KOMHATY.

MHOrOKBAapTUPHBIM JOM 3aKOHOAATENb B JaHHBIA IIEpEYeHb HE
BKITT09aeT. O4YeBHIHO, B JAHHOM CIIydae OH PYKOBOJCTBYETCS TOWH TOUKOMN
3peHHs], COIJIACHO KOTOPOW  MHOTOKBapTHUPHBIH JOM B  IIEJIOM
CaMOCTOSITENIbHBIM OOBEKTOM MpaB HE SBISIETCS, TaK KakK COIJIACHO
OINPEJICTICHUIO  TPEJACTaBIsieT  CcoOOH  COBOKYITHOCTH  ITOMEIICHHH,
MIPHUHAUISKAIINX PA3IUYHBIM COOCTBEHHMKAM M OOBEIWHEHHBIX JIMIIb
MPOCTPAHCTBEHHO, C OJHON CTOPOHBI, U HMMYIIECTBA, NPHHAIJIEKAIIETO
BCEM COOCTBGHHMKaM TIOMENIEHWII Ha TmpaBe oOmeidl  JoneBoi
COOCTBEHHOCTH, - C JPYTOM.

B cooTBeTcTBMM C OKWIMIIHBIM 3aKOHOAATENBCTBOM SKHIIBIMHU
TTOMEIICHUSAMH HEJb3s PU3HATH IOPTHI, SIPAHTH, Uy, B KOTOPBIX JIIOJH B
CHIIy TIPUPOAHBIX YCIOBHH M KU3HEHHOTO YKJIaJa IIOCTOSIHHO MPOXKHBAIOT.
OTHOLIEHUS 10 UCIOJIB30BAHUIO IJISI TIOCTOSHHOTO MPOKHUBAHUS COOPHO-
pa30OpHBIX JOMOB, BaArOHYMKOB M MHBIX CTPOEHHH, HE PACCUNTAHHBIX Ha
YIIOBIIETBOPEHUE IIOCTOSIHHOM IMOTPEOHOCTH B JKWIbE HE PETYIHPYIOTCS
JKUJTUIIHBIM 3aKOHOIaTEIbCTBOM.

Jaun, cagoBele NOMHKH U JpyrHe CTPOEHHsS W IIOMELICHHs, He
MIpeHa3HauYeHHBIE /TSI TIOCTOSTHHOTO MTPO’KUBAHUS, MOTYT OBITh TIPEIMETOM
WIOTEKH TOJIbKO Ha OOWIMX OcHOBaHMsAX. OJHAKO, MCXOJAs M3 CMEICIa
IToctanosnenus Koncrurynuonnoro Cyna P® ot 14 anpens 2008 r. N 7-11,
CreLaIbHbIC PaBUiIa, YCTAHOBJICHHbIC JJISI HIIOTEKH JKWIIBIX JOMOB, MOTYT
pacrpocTpaHsAThCS U HA JayHble WM CaJIOBbIE JIOMUKH IIPU BBIMOJHEHUH
ONPEJEIIEHHBIX YCIOBH.
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M. A. UBAHHHUKOB
MBaHOBCKMII rOCYAAPCTBEHHBIM YHUBEPCUTET

IPABOBOM PEKUM HH®OPMAIIMOHHBIX YCJIYT

B Hame Bpemss OypHOEe pa3BUTHE TMEpPEKHBAET  OTPACIHb
uHpopmanmoHHbIX yciyr. [IpuanHOl 3TOrO Ccrana noTpeGHOCTh 00IecTBa
B uH(popManum.

[TpaBoBoif  OCHOBOW  OTHOIIEHWH B  00NacTH  OKa3aHMs
WHQOPMAIMOHHBIX ~ yCIyr  sBisitoTc [ 'paxknmaHckuii  kogekc PO,
@enepanbuplii 3ak0H «O0 wmHpOpManuu, WHGOpMATH3aIMU W 3alluTe
nHQOPMANNY», U PAA APYTUX HOPMATHBHO-TIPABOBBIX aKTOB.

WNudopManoHHBIE YCIYTH MOXKHO IOAPA3AECIUTh Ha CIEAYIOIIUe
BUBIL:

1) Bemyck nHGOOpMAIOHHBIX W3aHAN;

2) PerpocrieKTHBHBIN MOUCK HH(POPMAIUH;

3) IlpenocTaBneHrne NEPBOMCTOUYHHKA,;

4) TpanuuMOHHbBIE YCIYTH HAyYHO-TEXHHUYECKOH nH(opManum;

5) JlucTaHUMOHHBIN TOCTYII K yIAJICHHBIM 0a3aM TaHHbIX.

Hanbonee mepesoBbIM BUAOM SIBISICTCS JMCTAHIMOHHBIM JOCTYI K
yJIaJICHHBIM 0a3aM JJaHHBIX. DTO 00YCIIOBICHO PsIIOM (aKTOPOB:

1) Bce Gousbliee 9UCIO MONB30BATENEH OBIANCBACT TEXHOIOTUSIMU
paboTHI B ceTy;

2) BrIcokas onepaTHBHOCTH NMPEIOCTABICHHS HH()OPMALIUH;

3) Bonpmoe konmngecTBo Todek gocryna (O3BM).

WNHdopmannoHHbIE CHCTEMBI MOTYT HaXOIUTHCS B COOCTBEHHOCTH
(U3HUECKUX, FOPUANIECKHX JIMI ¥ TOCYAapCTBa.

JlesTenbHOCTh  OpraHu3alyii,  3aHUMAIOIIMXCS  pa3paboTKon
MH(OPMALIMOHHBIX CUCTEM, MOJUICKUT JIMIEH3UPOBAHUIO B COOTBETCTBUH C
nyHkToM | gactu 1 cratem 12 ®@enepanbHoro 3akoHa «O JHIIEH3NPOBAHUU
OTZAEJBHBIX BUJ/IOB JIEITEIILHOCTHY.
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A. H. KOJITTAKOB, E. B. HUKOJIbCKHI
MBaHOBCKMII rOCYAAPCTBEHHBIM YHUBEPCUTET

K BOITPOCY O TIPABOBOM PEXKUME MAJIOMEPHBIX CYJOB

Poccus umeer camble NMPOTSDKEHHbIE B MUPE BHYTPEHHHE BOJHBIC
nytu. Ha e€ TeppuTopuu NpoTeKaeT cBhIIe 2,8 MIIH. peK, MPOTHKEHHOCTHIO
12,4 MIH KM M pPAacHOJIOKEHO CBBINIE 2 MIH. 03ep OOMIeH ILIoma b0
408 856 xm. Hanmnune takoil oOmmpHON CeTH BHYTPEHHUX BOJHBIX IMyTel
TpebyeT 3QPEKTUBHOTO MPABOBOIO PETYIMPOBAHMS BHYTPEHHETO BOJHOTO
TpaHcriopra Poccum B mENOM M MaJOMEPHBIX CyIOB B dacTHOCTH. Ilo
cocrosiHuio Ha 27.09.2012 Ha yuyere B I'ocyaapCTBEHHOW HHCIEKIMHU IO
MaJIOMEPHBIM CyJaM cOCTOsIO CBbiIe 1330 ThIC. MaJOMEpPHBIX CYAOB H
3200 6a3 (coopyKeHuit) I UX CTOSHOK.

CornacHo JeragsHOMY OIpenenieHmto, cogepxamemycs B KBBT PO
MOJl MaJOMEPHBIM IOHMMAeTCs CyIHO, JJIMHA KOTOPOrO HE IPEBBIIIAET
JIBaJIIIATh METPOB U 00IIee KOJMYECTBO JIIOACH Ha KOTOPOM HE IPEBbHIIIACT
nBeHannatb. CXomHOE ompeneneHue qaeTcs U B TeXHHUeCKOM perjiaMeHTe
tamoxxeHHoro coro3a TP TC 026/2012 o 0Ge3omacHOCTH MajIOMEPHBIX
cynoB 2012 r. Omnpepensiomeil 0COOCHHOCTHIO TIPAaBOBOIO  PEXKHMMA
MaJIOMEPHOTO Cy/HA, [0 HalleMy MHEHHIO, SIBJISETCS TpeOoBaHUE O
HEOOXOJMMOCTH TOCYAApPCTBEHHOW PErHCTpanuy MpaBa COOCTBEHHOCTH Ha
HEro B peecTpe MAJIOMEPHBIX CYIOB, ycTaHoBleHHOe 1.2 c¢T. 15 KBBT PO®.
Cornacro n. 3 cr. 16 KBBT P®, nox rocynapcTBeHHON perucrpanuei
CyAHAa W TNpaB HAa HEro IMOHMMAETCs aKT NPU3HAHUS U TOATBEPKICHUS
TOCyapCTBOM BO3HHKHOBEHHS, OrpaHWuYeHHs (O0OpeMeHeHus), mepexona
WIN TIPEKpalleHus] MpaB Ha CYAHO B COOTBETCTBHM C TPaKAAHCKUM
3aKOHOIaTETILCTBOM.

Takum 00pa3oM, 3aKOHOJATENb PACHpPOCTPAHSIET Ha MaJIOMEpHBIE
CyJa TPaBOBOM pPEXUM OOBEKTOB HEABIKUMOCTH (B CHIy 3aKOHA),
nockosibKy ctathsg 130 'K P® oTHOCUT K HENB)KUMOMY MMYIIIECTBY Cyaa
BHYTPEHHETO IJIaBaHMUs, TOAJISKAIINEe TOCYAaPCTBEHHON PEeruCTpaIli.

K coxanenuto, NpUXOAUTCS KOHCTATHPOBATh, HU3KUH YpOBEHHb
IOPUIMYECKON TEXHHUKH HOPMAaTHBHBIX aKTOB, PErJIaMEHTUPYIOLIUX JTaHHBINA
BOIPOC, a TaK e HE ONpPEJeJIEHHOCTh MpPU HCIOJIb30BaHUU NMOHSITUIHOIO
anmapaTta. B 9acTHOCTM 3aKOHOJATelleM HE YCTaHOBIEHO COOTHOIICHHE
MOHATHH TOCYAApCTBEHHOW pETHCTpallMd CyJHAa W TpaB Ha HEro, He
PacKpBITBl  KOHKPETHBIE  XapaKTEPHCTHKH MAJIOMEPHBIX CYyJIOB, HE
MOJUISKAINX TOCYNapCTBEHHOH peructparmuu. OTHECEHHE OTICIBHBIX
KaTeropuii MaJOMEPHBIX CyI0B K 00BEKTaM, IpaBa Ha KOTOPbIE MOAJIEKAT
pETHUCTpAINH, TaK K€ MPEACTABIACTCS BECHMA CIIOPHBIM.
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A. A. KOYEIIKOBA
MBaHOBCKMII rOCYAAPCTBEHHBIM YHUBEPCUTET

OBXO0/I 3AKOHA: BHEJIPEHUE B POCCUICKOE ITPABO

«M3BecTHO, UTO HaJ 3aKOHAMHU TyMAaroT ThICSYH JIIOACH,
a HaJl TeM, KaK UX 000ITH, AyMalOT MUJIJTHOHBD»
ITytun B. B.

C 1 mapra 2013 roga BcTynmuaM B 3aKOHHYHO CHUIY W3MEHEHHS,
npeaycmotrpennsie degepanbHbiM 3akoHOM OT 30.12.12 No 302-d3 «O
BHECEHUHU MU3MEHEHUH B r1aBhl 1, 2, 3 u 4 yactu nepBoit ['K P®». B HoBoit
pemakumu ctatks 10 'K P® mpemycmarpuBaer eme onmay dopmy
3I0YNOTPEOIICHIS TPaBOM — 00XO0JT 3aKOHA C IIPOTUBOIIPABHOM LETBIO.

TepMuH «00X0[a 3aKOHA» YXOIUT KOPHSAMH B MCTOYHHKH PHUMCKOTO
mpaBa. [laBem mumcam: «[locTymaer mpoTWB 3aKOHA TOT, KTO COBEpIIAET
3alpelIeHHOe 3aKOHOM; MOCTyNaeT B 00XOJ| 3aKOHAa TOT, KTO COXpaHsis
cJloBa 3akoHa, 00xomut ero cmbica. CoriacHo Yienuany «O0Xxoj 3aKoHa
IPUCYTCTBYET, KOTJa JeNlaeTcsd TO, 4Yero 3aKOH HE eJlaeT, HO M He
3ampeliaeT; ¥ Kak CKa3aHHOE CJOBO OTJIMYAETCS OT MBICIH, Tak 00Xo0n
3aKOHA OTJIMYAETCs OT TOT0, YTO NMPOTHBO3aKOHHO».JlaHHBIE OmNpeaereHus
MOJKHO paclieHWBaTh Kak HE IOpPHIMYECKHE, a CKopee ITyOJIMIMCTHYEeCKO-
OOBIIEHHEIE.

Pazpaborunkn HOBOHM pemakium ctatbu 10 'K P® uncmoms3yror
JaHHBI TEpPMUH HE B YHCTOM BHJE, a B OrPAaHMYCHHOM, CBf3aB €ro
MIPUMEHEHHE CO 3JI0YMOTPeOICHUEM TIPABOM.

Bmpouem, Ba)XHO MOHHMATh, YTO MMEET MECTO HE MEXaHHCTHIHOE
CBSI3BIBAHHE TOHATHA «00XOJ] 3aKOHA» C TOHATHEM «3JIOYIOTpeOIcHHe
MpaBOM», a CBS3bIBAHHE «KPEATUBHOE», COCTOSAIIEE B PACHIMPEHHUU
3HAYCHUS TOHATHS «3JI0YMOTPEOICHUE IPABOM.

Hogas pemakuus ct. 10 'K PO 3anpemiaer ncnoiap3oBaHue mpaBa BO
3710 HE TOJBKO IPYTUM KOHKPETHBIM YaCTHBIM CyOBEKTaM HIIM )K€ BO 3710 HE
TOJIBKO HEKOEMY KPYTY JIHII, HO U BO 3JI0 CAaMOMY 3aKOHY, B «IOJPBIB» €ro
IIeJIH, CMBICTIa, HHTEpeca.
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10. II. KPYTOBA
M BaHOBCKMII rOCYAAPCTBEHHBIM YHUBEPCUTET

IPABOBOM PEKUM JIUMYHBIX HEMMYIIECTBEHHBIX IIPAB
ABTOPOB ITPOU3BEJEHNN

B Hacrosimee BpeMs IpaBOBOM pEXHMM aBTOPCKUX IIpaB
oIpeneNnseTcs 4acTblo ueTBepToi ['paxnanckoro koaekca PO, Bcrynusmieit
B nelictBue ¢ 1 suBaps 2008 r. C 3Toro MoMeHTa yTpaTtui cuiay 3akoH Pd
«O0 aBTOPCKOM IIpaBe U CMEKHBIX IIPaBax».

B omnmmume ot 3akona PO, BeiaensBmiero 2 rpymisl IpaB aBTOPOB:
JTWYHbIE HEUMYILECTBEHHBIE W MCKIIIOUUTENbHbIE (MMYIIECTBEHHBIE 1IPaBa),
I'K P® orowmen or nmpuHUMIIA AUXOTOMHUHM IpPaB aBTOPOB U BBIIEISET
TPeThIO TPYNIy MHTEIUIEKTYaIbHBIX MpaB - HHbBIE  Mpasa (IpaBo
CJIEIOBAHUsI, NIPABO JIOCTyNa U Ap.) Bompoc o ToM, cuuTath Jin MHBIE IIpaBa
CaMOCTOSATENIFHON TPYMIOil MHTEIEKTYaNbHBIX MIPaB, PEIIAeTCsd YYEHbIMU
HEOJHO3HAYHO.

B 3axkone P® uerko ykas3pIBalnoch, Kakue IpaBa OTHOCSTCA K
JUYHBIM HEUMYIIECTBEHHbIM, a B cT. 1255 I'K P® mnepeuens
MHTEJUIEKTYaJbHBIX MpPaB JaeTcsi 0e3 OJHO3HAYHOI0 OTHECEHHS MX K TOU
v uHoM rpymme. M ecmu B cr. 1228 I'K P® 3akoHomatens mpsimMo
Ha3blBaeT IIpaBO aBTOPCTBA M IPaBO aBTOpa HAa UMS JIMYHBIMU
HEUMYIIECTBEHHBIMY, M YKa3bIBA€T, YTO 3TH IpaBa HEOTUYXKIAEMbl U
HelepeaaBaeMbl, TO BOIPOC O TOM, K KakoW TIpymme mnpaB (JIMIHBIM
HEMMYIIIECTBEHHBIM HWJIM HMHBIM) OTHOCHTh IPaBO Ha OOHapoOIOBaHHE WU
IIPaBO HA HENPUKOCHOBEHHOCTb IIPOM3BENECHUS, BBI3BIBAECT CPENU YYEHBIX
JHUCKYCCHH.

BonpmuHCTBO ~ aBTOPOB  CUMTAIOT 3TH  IIpaBa  JIMYHBIMU
HEHMYILeCTBeHHBIMU. HekoToprle yueHble OTHOCST MX K MHBIM NpaBaM U
CBS3BIBAIOT 3TO C TEM, YTO JaHHbIE IpaBa MOTYT INepeaaBaThcs JIPYTUM
munaM. Ho uX ONMOHEHTHI, CTOPOHHUKM HEUMYILIECTBEHHOIO XapakTepa
JIAaHHBIX IIPaB, BBICKA3bIBAIOT OoJiee NMPABWIIBHYIO TOYKY 3PEHHS, COTIACHO
KOTOpPOM JaHHbIE IpaBa HeENEpeNaBacMbl, a Jpyrue JUIa, HalpuMep,
HacleTHUKH, HE TPHOOPETAOT 3THX MpaB, a JHIIb OCYIIECTBISIIOT U
3aIUIIAI0T HX.

OcoOble TPYAHOCTH BBI3BIBACT ONpENEICHHE MPUPOABI NpaBa Ha
00HapOMOBaHUE IIPOM3BEIACHUS. JTO CBSI3aHO C TEM, YTO JAHHOE IIPaBoO
HOCHT KOMIUIEKCHBIII XapakTep: B HEM COCIWHEHBl KaK JIMYHbIE
HEHMYILECTBEHHbIE, TaK U MMYILECTBEHHbIE 3JIEMEHThl. B uacTHOCTH,
peanu3yercs 3TO MPaBoO MOCPEACTBOM OJJHOTO M3 CIIOCOOOB MCIOJIB30BAHUSA

MPOU3BCACHUS, COCTABJIAIOINX UCKIIOYUTCIIBHOC ITPaBo.
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K. A. KY3HELIOBA, 10. M. MACTEPOBA
M BaHOBCKMII rOCYAAPCTBEHHBIM YHUBEPCUTET

«3AKOH JJUMBbI AKOBJIEBA»

28 nexabpst 2012 rona B PO Gbut npunar dexnepanbHblii 3akoH «O
Mepax  BO3ACHCTBUS  HA  JIMI, TPUYACTHBIX K  HAPYUICHUSAM
OCHOBOTIOJIATAONIMX TpaB M CBOOOJ 4YeIOBEKa, MpaB M CBOOOJ TpaskaaH
Poccuiickoit ®@enepauun». Janusiii HopMaTuBHbI akT B CMU usBecten
noJ Ha3zBaHUeM «3akoH J{umsl SIkoBneBa». Takoe Ha3BaHUE 3aKOH MOTYYHI
B CBSI3M C TEM, YTO OH OBUI MPHUHAT IOCIE Jefa O THOeNH POCCHHCKOTro
pebenka Jlnmbl SIkoBieBa, yceiHOBIEHHOTO rpakaanamu CIIIA.

OpHUM W3 Ba)XKHBIX, AKTYaJbHBIX, BBI3BIBAIOIINX CIIOPHI  SIBIISETCS
MOJIOXKEHNE JAaHHOTO 3aKOHa O 3alpeTe IepeJadd JeTed, KOTophle
SIBISIFOTCSL TpakaaHamu P®, Ha ycblHOBICHHE (yIOYEpeHHE) IpakaaHaMm
CIIOA, a Taxxe O 3ampeTe OCYIIECTBICHHA Ha Tepputopun PD
JIeITEIbHOCTA OpPraHOB M OpraHU3aluil B LENsAX 10A00pa W Iepeaadu
JeTel, SBIAOUINXCS TpaxkaaHamMu P®, Ha ycblHOBIEHHE (yIOYEpEeHHE)
rpaxxaanam CIIA, skenaromum ychIHOBUTS (YI04EPUTh) YKA3aHHBIX JETEH.

I1. 2 cT. 4 npaHHOrO 3aKOHA NOCTAHOBJSET MPEKPATHTH JIEHCTBHE
coramieHus, 3akmoueHHoro mexxay P® u CIIIA, He pa3psacHss, ¢ KaKoro
MOMEHTa 3TO JOJDKHO OBITh caemaHo. B m. 5  mocnmemHedd craTtbn
Cornamennst yka3aHo OyKBaIbHO cieayromiee: Hacrosmiee Cornamenne
JEHCTBYeT JO UCTEUCHHs OJHOrO roja Cc JaThl, koraa oxHa u3 CTOpoH mo
JUIUIOMAaTHYECKUM  KaHajdaM yBEAOMHT apyryio CTOpoHy o0 cBOeM
HaMEpeHUHW TMPeKpaTuTh JAekcTBue Hactosmero Cormamenus. Taxkum
00pa3oM, CIIOPHBIM SIBJISICTCSI BOIIPOC O TOM, C KAKOTO BPEMEHH (haKTHIECKU
Oyner mpekpamieHo ycbiHOBIeHHE (ynmodepenue) rpaxmaHamu CIIA
POCCUHCKUX AETEH.

«3akoH Jlumbr SIkoBneBa» TpPUHMMANCS UL 3aAIUTHl  IIPaB
poccHiickuX neTel, ychiHOBIeHHBIX Tpaxaanamu CIIA. B coorBeTcTBHM C
n.2 cr.165 CK P® B cuydae, ecnium B pe3ynbTaTe YCHIHOBJICHHUS
(ymouepeHus) MOTYT OBITh HapyIICHBI MpaBa peOCHKa, YCHIHOBJICHHE HE
MOJKET OBITh NPOU3BEICHO HE3aBHCHUMO OT I'PaKAaHCTBA YCHIHOBHTEINS, a
MIPOM3BEJCHHOE YCHIHOBJICHHE (yIOYEpPEHHE) TIIO/UIEKHT OTMEHE B
cynebHom mnopsake. Takum obpazom, CK P® ycranoBneH mnpaBoBoit
MEXaHU3M 3aIIUTHI IIpaB AeTeil MPH yCTAaHOBIEHUH, IPUYEM OH MPOSBISIET
Oosiee M3OMpPATENBHBIM TOAXOX JUIS KaKAOTO OIPEAEICHHOTO Clrydas.
«3akoH Jlumbl SIkOoBNEBa» yCTaHABIMBACT ITOJIHBIN 3alpeT yCHIHOBIECHUS
JUIS TpaXJaH KOHKPETHOH CTpaHbl. B CBSI3M € 3THM BO3HHKAaET BOMPOC:
SBILUIOCH JM TIPUHATHE JAHHOTO 3aKOHA TIIONBITKOW 3alluThl IIpaB
POCCHICKHX AeTel WM MOJIUTHIeCKoi aTakoil B oTHomeHuu CIITA?
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K. C. KY3HELIOBA
M BaHOBCKMII rOCYAAPCTBEHHBIM YHUBEPCUTET

IOPUINYECKMUE JIMLIA B TIPABE TEPMAHUN

3aKOHO/IATEIbCTBO O IOPUANYECKHUX JIMIAX MOYTH BO BCEX OBIBIIMX
KOMMYHHUCTHYECKHX CTpaHax pa3BUBAJIOCh JIOBOJBHO OypHO. PaspbiBasich
MEXJly KOHTHHEHTAJIbHO-EBPONENUCKON TpaguLuel U MOUCKOM — HEPEAKO
MHUMOH — MOJIEPHU3ALUN U COOTBETCTBUS PBIHKY, C OJHON CTOPOHBI, U
HEYBEPEHHOCTBIO B OTHOLIEHMH pOJU TOCyJapcTBa B PBIHOYHOU
9KOHOMHUKE, C JAPYTOi CTOPOHBI, (POPMBI OOIIECTB OBICTPO CMEHSUTH APYyT
Jpyra, 3aKOHBl H3JAaBAUINCh W OTMEHSUIMCh, M y TPAKTUKHA HE OBLIO
BO3MOXKHOCTH BBIpabOTaTh CTAOMIBHOCTE. B wurTOore 5TO HEpeako
NPUBOAMIO K OECHONe3HOW TpaTe pecypcoB, HECNPABEIIHMBOMY
PACIIPENENCHUI0 HHTEPECOB M PUCKOB MEXIY JUIAMH, MaTepHAIIbHO
3aMHTEPECOBAHHBIMH B TaHHOM IOPHAMYECKOM JIHIe, a TaKke K
OeclesIbHOCTH TPaBOBOi MOJMTHKH. HacTynuiao camoe Bpemst IUist
KOHCOJIMJIAIIMY U CTAOWIIN3alINK.

Bo3pmem fBa mpuMepa: Ha TNPOTSKEHUH JUIMTENIBHOTO TepHoja
BPEMEHU YTBEpPXKAAJIOCh, 4YTO IOPUAMYECKHE JIUIA XapaKTepU3yIOTCS
MPU3HAKOM «00belHHeHus/causitHus». OIHAKO 3TOMY NPOTUBOPEUUT
cTaBIIee caMO CO0OH pa3yMEIomMMCS IOBCEMECTHOE IpHU3HAHHE
KOMIIAHHH, COCTOSIUX K3 OJHOro nuua. Mnu: ucnonb3yercs MOHSTHE
«000c001eHHOT0 HMYIIECTBA»; HO BBIICHIETCS, YTO Ha IPAKTUKE
PETUCTPUPYIOTC W TakWe MIOPUAMYECKHE JIMIA, Yy KOTOPBIX HET
MMYILECTBA, 0 T€X MOp, TI0Ka OHU CIIOCOOHBI 001a1aTh HMYIIIECTBOM.

WHCTHTYT IOPHOMYECKOTO JHMIA OTHOCUTCA K LEHTPalbHBIM
UHCTUTYTaM TIpaxkgaHckoro mnpasa I'epmanun. MMmeHHO repmaHCKas
JOKTPpUHA TPaXIAHCKOrO IpaBa BbIpaOOTala OCHOBHBIE TEOPHHU
IOPUAMYECKOr0  JIMIA, OOOCHOBBIBAIOLIME €ro  IPaBOCYOBEKTHOCTh
(Teopuro (QUKLIMM M OPraHUYECKYyIO0 TeOpHio. JlerajnbHOro onpeneneHus
IOPUANYECKOT0 JIMLA IpaXkJaHCKoe 3aKkoHoaaTenscTBo OPIT He conepxur.
OCHOBHBIMU ~ TIpU3HAaKaMH  IOPUAMYECKOTO  JIMIAa  ABISIETCA  €ro
HaVMEHOBaHME, OPraHM3aIMOHHAs CTPYKTYypa M 00OCOOIEHHOCTH €ro
MMYIIECTBA, HAJIM4YUE KOTOPOrO TPENONPENEseT CaMOCTOSTEIbHYIO
MMYIIECTBEHHYIO OTBETCTBEHHOCTh OPHIMYECKOro Juua. PasgencHue
HMMYIIECTBA YUYPEAUTENE U WIEHOB IOPUANYECKOTO JIMIA OT UMYIIECTBA
CaMoro IOPUANYECKOTO JIMLA SBISETCA NMPUHUUIIHAIBHBIM IOJOXKCHUEM
rpaXIaHCKOTro NpaBa I'epMaHNM, MO3BOJISIONIUM HCIOIB30BaTh HHCTUTYT
IOPUJIMYECKOTO0  JIMIIa B  KauecTBe JIEHCTBEHHOIO0  HMHCTPYMEHTa
KOHIIEHTpALIMH KanuTana.

97



E. B. KY3bMHHOBA
MBaHOBCKMII rOCYAAPCTBEHHBIM YHUBEPCUTET

ITPABO COBCTBEHHOCTH HA KNJIOE IOMEINEHNE

Bonpoc mpaB dyenoBeka Ha JKWJIOE TIOMEIIEHHE BCETAa CTOUT
JIOBOJIBHO OCTpO. Ha BaXKHOCTh M aKTyaJIbHOCTH 3TOTO BOIIPOCA YKa3bIBAaET
TOT (haKT, YTO TOCYJAPCTBO CaMO BBIACIMIO €r0 B pas3psij NPUOPHUTETHBIX,
3akpenuB B cratee 40 Koncturynmuu P® mnpaBo rpakaaH Ha SKUIHIIE.
Peamuzanmst  maHHOro  mpaBa  oOecrieynMBaeTcsi  MPEJOCTaBIEHHEM
BO3MOXKHOCTH HMETh JKWIOE TIOMEIIEHHE Ha TIpaBe COOCTBEHHOCTH.
ObecrieueHne TpaXkIaH XHUIbEM SBISETCS CONUAIBHBIM 0053aTEIbCTBOM
rocyaapctBa. OHAKO peIIeHre 3TOr0 BONPOCa, B OCHOBHOM, BO3JIOJKEHO Ha
caMuxX TpaxkJaH. B CBs3M C 3THM NPHOOpPETEHHE JKWIBIX ITOMEIICHUI
OKa3bIBA€TCS JUI HUX HETIOCHIBHBIM, 4TO 00YyCIOBIMBAET 0COOYIO0 OCTPOTY
SKUJTMIITHOM MPOOIEMBI.

Nuctutyr mpaBa cobOctBeHHocTH B Poccuu  mMeer  psif
ocobenHocTel. OTHOIICHUST B YKa3aHHOW cdepe peryampyroTcs HOpMaMu
pa3IuuHBIX OTpacieil mpaBa (TPaXkAAHCKOTO, >KUIMIHOIO, CEMEHHOro u
JPYTHUX).

Conepxanue mpaBa COOCTBEHHOCTM Ha JKWIbIE IIOMEIICHHS B
3HAYUTEIHHONW CTENCHN CY)KEHO II0 CPaBHEHMIO C OOILIMMH ITOJIOKEHUSIMH:
KUJIbIE TIOMEIIEHHs IpeJHa3HauYeHbl JUIsl TPOXHMBAaHUSA, a pa3MEIleHHEe B
HUX TIPOMBIIUIEHHBIX POU3BOCTB HE JIOITyCKAeTCsl.

[IpaBoMoune MOMB30BAaHHMA JKWJIBIM MOMEIICHHEM Hapsigy ¢
COOCTBEHHHKOM NPHHAUIEKUT U WIEHAM €TO CEMbH, KOTOPBIE MPOKHBAIOT
B NPHHAJIEKAIIEM COOCTBEHHHKY JKHJIOM ITOMEIIEHHH. DTO IOJ0KEHHE
MIPU3BAaHO TAPAHTHPOBATh INPAaBO HMX MPOXKHBAHMSA IIPHU IEPEXOJe Ipasa
COOCTBEHHOCTH Ha )KMJIO€ MOMEICHNE K APYTOMY JIHILY.

Cpenn cmocoOOB 3alIMTHI TpaBa COOCTBEHHOCTH Ha JKHJIOE
NOMEIIEHHEe  OTAEIbHO  IPOIMHCaHa  BO3MOXHOCTh  W3MEHEHHMS U
IpeKpaleHus KIIUIIHOTO PAaBOOTHOIIEHHUS IOCPEACTBOM BBICETICHHUS.

3aKOHOM TPEAYCMOTPEHBI CIIEIHANBHBIC CIIOCOOBI MPHOOPETCHUS
mpaBa COOCTBEHHOCTH Ha JKWJIOE ITOMEIIEHHE: NPHBATH3alMs, y4yacTHe B
KHUJIMIIHOM W JKWJIMIHO-CTPOUTEIFHOM KOOIIEpaTHBE, y4acTHE B JIOJIEBOM
CTPOUTENBCTBE >KWIIbS, BBIKYII OCBOOOAMBIIErOCsS >KWJIOTO TOMEIIECHHS B
KOMMYHAJIbHBIH KBaPTUPE, BBIKYI HEHCIOIb3YEeMOTO IOMELICHUSL.

Takum 00pa3oM, TpaBo COOCTBEHHOCTH Ha JKWIbIE MOMEIICHUS
SIBIISIETCS] KOMIUIEKCHBIM IIPAaBOBBIM MHCTUTYTOM. IIpu 3TOM OTAEIBHBIE €TO
MTONIOKEHHST TPeOYIoT 0oJiee 4eTKOH perjaMeHTannd, 9TO O0yCIOBIMBAET
HEOOXOIMMOCT JATbHEHIIIETO COBEPIICHCTBOBAHMS 3aKOHOJATEIECTBA.
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A. M. KVYIIPUSHOBA
MBaHOBCKMII rOCYAAPCTBEHHBIM YHUBEPCUTET

TIPABO 3ACTPOMKH: HCTOPHUSL CTAHOBJIEHUSA
U PA3BBUTUS HHCTUTYTA B POCCUUCKOM I'PA’XKJAHCKOM
3AKOHOJATEJIBCTBE

C 1peBHHX BpEeMEH NPUHAIICKHOCTb HEIBIPKUMOCTH OOBIYHO
MIpeIoNpeeNaeTcsl MPaBOM Ha 3€MIII0, MPHUYEM IPaBO HA 3E€MIII0 UMEET
MIPUOPHTET IIepe/i MPAaBOM Ha MOCTpoiKy. Hanboiee mocienoBarensHO 3TOT
MOJIXOJT TIPOSIBISIETCS] B KJIACCHYECKOM HMHCTUTYTE CYHEp(HIMs, TO €cTh
HacJeJICTBEHHOTO M OTYYXJIAeMOro TIIpaBO IIOJIB30BAHMUSI CTPOCHUEM,
BO3BE/ICHHBIM Ha TY>KOH 3eMIIe.

WHctutyT cynepdumms n3BecTeH HE TOJIBKO B PUMCKOM IIPaBe, HO U
IMPOKO TIPUMEHSJICA B PAAE €BponeWckux crpaH. Poccum, Tak xe, 3TO
NpaBo He OBbUIO YY’K/10, OHO CYILIECTBOBAJIO KaK MPaBO 3aCTPOUKH, KOTOPOE
OBUIO JOCTATOYHO OJNM3KO K KJIACCMYECKOMY IOHMMAaHUIO HWHCTHTYTa
cynepduIuio.

Ha ceromnsmHuii fneHb, Kak Ha 3aKOHOJATEIbHOM, TaKk M Ha
MIPABONPUMEHHUTENBHOM YPOBHE JOCTUTHYTHI 3HAUUTEIbHBIE YCHEXU B
BOIIPOCAx MPaBOBOTO PETYJINPOBAHUS 000POTa HEBIKUMOCTH.

Paspabotan [Ipoext 'K P®, koTopEIii IpeaycMaTpuBaeT BBECHHUE B
POCCHICKOE  TPaXITAHCKOE  3aKOHOAATEIbCTBO  PA3BUTOM  CHCTEMBI
OTPaHWYCHHBIX BEUIHBIX MPAB.

Cpenu HUX BBIAETAETCS MPAaBO 3aCTPOMKH, KOTOPOE B CIydae
npusaTus [Ipoekta B kadectBe DenepanapbHOTO 3aKOHA 3aMEHHUT COOOM
IIMPOKO PACIpPOCTPAHEHHYIO AapeHAy 3€MENbHOrO YydYacTKa B IEJsX
ctpoutenberBa. Kazanock 651, [Ipoekt 'K PD neranpHO mpemycMoTpen Bce
HIOQHCBbI, KOTOPBLIC MOI'YT BO3HUKHYTH IpU pC€aln3allul JaHHOI'O IIpaBa.
OpHako, B AajbHEHIIEM MOXXET BO3HHMKHYTh MHOKECTBO BOIPOCOB IpHU
MIPUMEHEHUN TIpaBa 3acCTPOMKH. OTH BONPOCH OyAyT KacaTbCs Kak
TOJIKOBaHMS HOPM, TaK U UX MPAKTUYECKOTO NMPUMEHEHMUSL.

K coxanenuto, coBpeMeHHas IpaBoBas JEHCTBUTEIBHOCTb HE
OCTaBJISIET BPEMEHH JUIS 3aKOHOJATEIbHBIX JKCIEPUMEHTOB, U COKPATHUTh
paspbIB MEXAy MOJOJBIM POCCHUICKUM BEIIHBIM IIPaBOM U COBPEMEHHBIM
€BPONEHCKMM  BEIIHBIM MPaBOM MPEACTABISETCS BO3MOXXHBIM — TIPH
HCIIOJIb30BAHMH 0a30BBIX MPABOBBIX KOHCTPYKIIHH.

UroObl m30ekaTh JTHX PHCKOB, CKOpee, MpHIOCTCI HAXOIUTh
JUTUTENbHBIE (DOPMBI COCYIIECTBOBAHUS Pa3HBIX PEKUMOB 3aCTPONKH, UTO
TauT B cebe NU3MEHEHUE YKE CII0KUBILUXCS IPABOBBIX OTHOLICHUI.
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E. M. JIEBEJIEBA
M BaHOBCKMI rOCYAAPCTBEHHBIM YHUBEPCUTET

TOBAPUIIECTBO COBCTBEHHHUKOB KNJIbSI KAK ®OPMA
YHOPABJIEHUA MHOT'OKBAPTHPHBIM TOMOM

CoOCTBEHHMKHM  KBapTUp I OOECIEYCHHs  JKCIUIyaTaluu
MHOTOKBapTHPHOTO JIOMa, IIOJIb30BaHUS KBapTHpaMH W MX OOLMM
HMMYIIECTBOM 00pa3yloT TOBAPHIIECTBA COOCTBEHHUKOB JKUJIBSI.

ToBapumecTsom COOCTBEHHHKOB KHITbS NIpU3HAETCS
HEKOMMeEpUEeCKasi OpraHu3anus, 00beAHHEHIEe COOCTBCHHUKOB ITOMEIICHUN
B MHOTOKBAPTHPHOM JIOME€ [UIS COBMECTHOTO YIIPABICHHS OOMIMM
AMYIIECTBOM, OOECICUeHHs BIaICHUs, MOIH30BAHUSA M B YCTaHOBIICHHBIX
3aKOHONATETILCTBOM IMpEIeNiaX pacIOpPsDKCHUS OOIINMM WMYIIECTBOM B
MHOTOKBapTHPHOM JOME.

Opranamu  ympaenenus TCX — gsmatorcs: 1)  IlpaBnenue

TOBapMILECTBA — HCIOJHUTEJIBHBIA OpraH TOBApUIIECTBA, KOTOPBII
OCYIIIECTBIIIET PYKOBOICTBO EATEIBHOCTHIO ToBapuiecTBa; 2) OOriee
coOpaHWEe UJICHOB TOBAPUINECTBA - BBICIIMH OpraH  YHPaBJICHUS

TOBAPUILECTBA, KOTOPHIA PEIaeT BOMPOCH BHECCHWS W3MEHCHHH B yCTaB
TOBApUILECTBA, YCTAHOBJICHUE Pa3MEPOB OO0A3aTCIBHBIX IUIATEKEH U
B3HOCOB U JIp.; 3) PeBu3nonHas KoMHcCHs, KOTOpas MIPOBOJIUT OAWH pa3 B
roJ peBU3WN (PUHAHCOBOW MEATENHHOCTH TOBAPHIIECTBA, IPEICTABIISASA
3aKIFOYCHHS O CMETE JOXOJIOB H PACXOIOB.

VYcraB - npaBoycraHaBnuBatonuii jokymeHT TCXK, mpuHUMaeMbli
Ha oO0meM coOpaHMH COOCTBEHHHKOB ITOMEIIEHWH B MHOTOKBApTHPHOM
JOMe, B KOTOPOM OIpenensieTcs Ieb W IIOJHOMOYHS TOBAPHUILNECTBA,
YCTaHaBJIMBAIOTCS MPUHIUITINAJIBHBIC HAIIPABJICHUA €0 ACATCILHOCTU.

ToBapuiiecTBa COOCTBEHHHKOB JKWJIbSI, CO3/1aBacMble KakK B
CyHIECTBYIOIIUX, TaK W B CTPOAIIMUXCA MHOIOKBAPTHPHBIX JOMax,
MPHOOPETAIOT TpaBa OPUIMYSCKOrO JIMIA C MOMEHTa TOCYAapCTBEHHOU
PETHUCTpAINH, OCYIISCTBISIEMOW B COOTBETCTBHU C 3aKOHOAATEIECTBOM O
TOCYJTApPCTBEHHOHN PETUCTPAIMH IOPHIUICCKUX JIHII.

100



O. 0. JIEBEJIEBA
M BaHOBCKMI rOCYAAPCTBEHHBI YHUBEPCUTET

ITPABOBASI KATEI'OPUS «POACTBO» B COBPEMEHHBIX
ITPABOBBIX PEAJIMAX

PonicTBO mpeacTaBisieT co00 CI0XKHYIO COIUATBHO-OUOIOTHYECKY O
KaTeropHIO, SIBIISSICH NPH 3TOM OJHOBPEMEHHO WM IOPHIMYECKUM (HaKTOM -
COCTOSIHAEM, KOTOPBIH TOPOXKAAET LENbli KOMIUICKC NPAaBOOTHOLICHUI B
CEeMEHHO-TIPaBOBOM, TpaKAAHCKOM, SKWIHMIMHOM M B HHBIX cdepax
IIPaBOBOTO PETYJIUPOBAHUSL.

He cmoTps Ha 3TO 3aKOHOAATENHHOTO IIOHATHS «POACTBA» B
HacTosmlee BpeMs He C(POPMYIMPOBAHO, MOIBITKH IPABOBOM JTOKTPHHBI
BOCIIOJIHUTH 3TOT MPOOEN CBOAATCS B OCHOBHOM K OINPEIEICHUIO POJICTBA
KaK KPOBHOTO NPOMCXOXKIECHHUSI OJHOTO JIUIA OT APYroro Jubo oT obmiero
npeaka. [IpoucxoxeHne 3aKito4aeT He TOJIBKO IOPUIMYECKHUIL, HO, IPEXK/Ie
BCEro, €CTeCTBEHHO-OMomormueckuii acmekT. Ilpm 3TOM psim  y4deHbIX
CYHTAIOT, YTO MOCIIEAHUI MpeodiiaiaeT HaJ| FOPUIMYECKUM U TIPEJIIIECTBYET
emy. JIUXoTOMHS MEXIy 3THMH JIByMsl aclleKTaMHU BHOCHT OIpEeICHHbIE
TPYAHOCTH B IIOHUMaHNE KOHLIEIINK POJCTBA U MPOUCXOXKACHUS peOCHKA.

[TosiBiieHrE BCIIOMOTaTENBHBIX PETIPOLYKTUBHBIX TEXHOJIOTHH, KOTAa
NIpOIleCC 3a4aTHs M BHIHAIIMBAHHE PEOEHKA MOXKET OCYIIECTBILITHECS C
MIOMOIIBI0  TPETBUX  JIMI, IIOCTABWJO IIOJ COMHEHHE IPHHIMII
HEOOXOAMMOCTH HaIW4Msl OMOJIOTHYECKOTO POJICTBA WM, KaK €ro ere
Ha3bIBAIOT HCIIAHCKUE YYEHBIE «IPUHLUI OWOJIOTWYECKONH HCTHHBD,
KOTOPO MPUBOAWII OBbI K YCTAaHOBIICHHIO OTLIOBCTBA MIIM MaTEPHUHCTBA JIAI] -
JIOHOPOB TTOJIOBBIX T'aMET.

B xonmenmmm poxactBa (akTHUECKH OBIT CHOPMYIHPOBAH HOBBIN
MPUHIOUI, COTJACHO KOTOPOMY B psfe CiydaeB (hopManbHBIH 31EMEHT
JIOJDKEH CTOSIT BBIIIE OMOJIOTMYECKOTO POJCTBA, W 3aKOHHBIMH JOJIKHBI
MPU3HABATHCA POAUTCIIN, KOTOPBIC 3aKIIOYUIIN COITIaAlICHUEC O IPUMCHCHUN
METOJIOB BCIIOMOT'aTEeNIbHOM PEIPOIYKIIMH B LIENBIO POXKICHHs peOeHKa.

[TosTomy mpeiaraercst ChOpMyIMPOBATh HOBBIE KPUTEPUH POJICTBA,
KOTOpbIe OyyT OTBEYaTh COBPEMEHHBIM IIPAaBOBBIM PEaJIMsM: TeHETHYEeCKast
CBSI3b, B3aWMHasi TPHUBA3aHHOCTH pojuTeneil u peOeHKa, KpuTepui
BBIPa)KEHNUS BOJIM, HAIIPABJIICHHOW Ha COBEPILIEHNE AEHCTBUI MO 3a4aTuio u
POXICHHIO peOeHKa, 3aKOHHOCTh NPUMEHEHHS  BCIIOMOTAaTEIbHBIX
PENPOAYKTHBHBIX TEXHOJIOTHI, KpUTEPUI HAWIIyqIINX HHTEPECOB peOeHKa.
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10. II. JIVBAHASA
M BaHOBCKMI rOCYAAPCTBEHHBI YHUBEPCUTET

PACOBAS JUCKPUMHUHALIUA B IIPABE COBCTBEHHOCTH
AMEPHUKH BTOPOU NOJTOBHUHBI XX BEKA

OpHa M3 cambIX 3HaMEHHUTHIX KapTuH Hopmana Poksemna Hocut
Ha3Banue «HoBwle cocequ». C ee MOMOLIBI0 MOKHO HM3Yy4aTbh BOIIPOCHI
CONPUKOCHOBEHHSI PACOBBIX Pa3JIMuMi W 4acTHOW coOcTBeHHOCTH. [IsTepo
Jereil — 1Boe appoamMepHKaHIIeB U TPOe OEOKOKUX — HIPUCTAIEHO CMOTPSIT
JpyrT Ha npyra. Enpa 3aMeTHO IPHOTBOPEHBI 3aHABECKH B JIOME, PSIZIOM C
KOTOPBIM CTOSIT JETH, W COCEAKa BHHMATEJHFHO CIEIWT 3a TeM, YTO
MIPOMCXOMUT CHapYXu. KapTuHa oTpakaeT peakIHio W YyBCTBa JIOJEH,
BBI3BAHHBIC M3MEHEHHEM BHEIIHETO BHMJAa WX palioHa W JEMOHCTPHUPYET
COIIMAIbHBIE TIPOLECCHI, KOTOPHIE MTPOUCXOAMIN B OOIIECTBE B PE3YJIBTATE
MPUHATUS AKTa [0 TpaXIaHCKUM mpaBaMm 1964 r. u mocnenyromero Akra
3arpera pacoBoil quckpuMuHanuu 1968 r. I[IpaBo Ha UCKIIIOYEHNE YeTOBeKa
u3 ero xe coobcrBeHHoctH (the right to exclude) monroe Bpems cuuranoch
OJIHUM M3 BaKHEMIINX B 3BEHE Ipa)JaHCKUX IpaB B Amepuke. Ciyuaif,
nemonctpupytommii 310 — Shelly v. Kraemer. B Shelly, rpynmna cocezeii
CTPEMWIINCH HE JOIMYCTUTHh Bbe3lla B UX paiioH ap)poaMEepHKAHCKUX CEMEH.
Hnst aToro oHW monmucanu yacTHeId noroBop. Bepxosueiii Cya CLIA
MIOCTAaHOBMJI, YTO TAaKOW JOTOBOP HapylIaeT PacoBOE PABEHCTBO. Takum
00pazoM, OH OTpaHHYMJI IIPAaBO Ha MCKIIIOYEHHE, HO MOJHOCTBIO MpoliemMy
pacoBoOi TUCKPUMUHALMK B IIPaBE€ COOCTBEHHOCTH HE PELIMJ, yKa3aB, 4TO
J0OpOBOJILHBIE YaCTHBIE IOTOBOPHI HE HAapyIIaroT 3akoH. Kaptuna «HoBbre
cocen» MOXET OBITh HMHTEpPIpEeTHpOBaHa JByMs crocodamu. IlepBbrit
ciydal — pacoBasg wuHTerpauus. Hecmorps Ha TO, 4YTO cocenka,
CHpSATABIIAsACS 3a 3aHABECKOW, OMacaeTcs HOBOW ceMbH, OeiicOompHBIE
MIEpYaTKH B PyKax AETEH CBHIACTENBCTBYIOT O TOM, YTO OHM MOTYT MIpaTh
BMECTe, HECMOTps Ha pacoBble pa3auuus. COOTBETCTBEHHO, CEMbU
adpoaMepHKaHIIeB MMOJYYHIH BO3MOXKHOCTD KUTh B «O€JIbIX» paiioHax u 14
ITompaska x Kouncturyunu CIHIA nmpusoautcs B neiictsue. OaHako, BAPYT
TPY30BHK 3/€Ch JUII TOTO, YTOOBI YBE3TH OEJIOKOXKHX JeTel U3 paifona?
Torma Mbl TosydyaeM HMHOE TOJIKOBaHWE KapTHHBI PokBemna — «moOer
0E€JIOKOXHX», KOTOPBII OBIIT BBI3BAaH BHE3JJOM CEMBH apoaMepHKaHIeB. B
TAaKOM CIIydae cOCeKa 3a 3aHaBECKOH OIACIMBO BBITJISIBIBACT, OMAcasich
OCTaThCS COUHCTBEHHOW OeJoKkoked JkeHImWHOW B paiione. O0e
WHTEPIIPETanny KapTHHBl POKBEIUIa TO3BOJSIIOT MOHATH TE€ IPOLECCHI,
KOTOpBIE TPOXOoAWian B AMepuke mocie mpuHATHS pemenus Shelly v.
Kraemer.
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JI. A. MAKAPOBA
MBaHOBCKMII rOCYAAPCTBEHHBIM YHUBEPCUTET

JAEJIOBASA PENYTANUA, I'YABHUJLJL, BPEH/

Ilo wMepe pa3BUTUS COBpPEMEHHOro OOLIECTBA, a  TaKxke
XO3SHCTBEHHOr0 000pOTa BO3HHMKaeT OOBEKTHUBHAs HEOOXOAMMOCTH
ySICHEHUSI CYIIHOCTH  JIGJIOBOHM pemyranuu. B psge HOpMaTHBHBIX
HCTOYHHKOB MBI MOXEM BCTPETUTHh YHOMHHAHHMS O JICIOBOI peryTauy, HO
HU OJIMH 3aKOH HE 3aKperusieT o(UIMaibHOTO OIpeIeIICHHUSI.

CoryacHO (popMaTbHOMY OTPENENICHHUIO, TIPEIOKEHHOMY J[KOHOM
Bunbconom B 1985 romy, pemyrauuss €CTh  XapaKTEPUCTHKA,
MIPANHCHIBAEMasi OTHUM CyOBEKTOM JIPyTrOMY CyOBEKTY.

Hccnenyemas KaTeropus IIMPOKO MCIHONB3YETCS B PA3IHMUHBIX
o0;acTsaX: TPaXKTAaHCKOM TIpaBe, OyXTaJTepCKOM Yydere, SKOHOMHYECKOU
TEOpUH, CpPEACTBaX MaccoBOM uHGpoOpManuu. Y TOHITHS JlesioBas
peryTaius MHOXKECTBO CHHOHMMOB M CXOXKHX T10 CMBICITY TEPMHUHOB, TAKUX
Kax, ryasuint (goodwill), umumk, 6pen.

Yame Bcero AeNOBYIO0 PEMyTAIUI0 OTOXIECTBISIOT C IOHATHEM
«ryABWUD. JlaHHBIE KaTETOpPUM UMEIOT KaK CXOJCTBA, TaK M PazIH4Ms.
Tymeuan (aurn. good will - mobpast Bosst) paBeH MOKYIMHOH CTOMMOCTH
KOMITaHMH MHHYC CIIPAaBEIJIMBasi PHIHOYHAS CTOMMOCTb YHMCTBIX aKTHBOB U
00513aTENBCTB.

CXOACTBO [JaHHBIX IIOHATHH 3aKJIIOYaeTcs B TOM, YTO B HX
CoZiep’KaHWEe BXOZAT OOIIME TIOKa3aTeNu, WHTEpIpeTanuss KOTOPBIX
coBmajaet. Pa3nuune MOHATHI TIIaBHBIM 00pa3oM 3aKIIIOYAeTCsl B TOM, YTO
TYABWII- KaTeropusi OSKOHOMMYECKass W  OCHOBaHa Oonblle Ha
KOJIMYECTBEHHBIX IIOKa3aTeNsiX, a JeJoBas pelyTanusi- KaTeropus
IOpUIMYECKasL..

Bpeun (amrm. brand, toprosast mapka, kiaeiiMo) — TEpMHH B
MapKeTHHIe, CHMBOJHM3HUPYIOIIUA KOMIUIEKC HH(OPMALMH O KOMIIaHHH,
NPOJYKTE WIM yciyre. bpena eiie oiHO MOHSTHE, KOTOPOE, M0 MHEHHUIO
MHOTHX aBTOPOB, SIBJISICTCS] aMEPUKAHCKUM aHaJIOr'OM JEJI0BOM peIryTalyy.

CXO0/ICTBO JaHHBIX KAaTErOpPHH 3aKJIIOYaeTCsl B TOM, YTO U JIEJIOBast
penyranus U OpeH]| IPEJCTaBIAIOT CO00H SKOHOMUYECKYIO LIEHHOCTh JUIs
UX HOCHTEINs, CHOCOOCTBYIOT IIPHBIICUCHHIO HOBBIX KIMEHTOB. bpeHn
TIPOJIAETCs, TO €CTh €0 MOXKHO MPOJaTh W KynuTh. JlenoBas pemyranus He
MIOJUISKUT TIPOAAXe KaK CaMOCTOSTEIbHBIH 00BEKT. JlenoBas pemyramus
m000# (UPMBI IPOXOANUT AONTHHA Tporiecc (GOPMUPOBAHUS, U B CBA3H C
9THM BO3HMKACT peajbHas HEOOXOIMMOCTh €€ OXpaHbl OT HE3aKOHHBIX
JIECTBUY TPETbUX JIMLI.
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A. B. MAJIEEBA
M BaHOBCKMII rOCYAApCTBEHHBIM YHUBEPCUTET

IMPABO COBCTBEHHOCTH HA KNJIOE IOMEINEHNE

[TpaBo cOOCTBEHHOCTH Ha >KWJIOE MOMEIIEHUE SIBJISETCS COLUAIBHO
3HaYMMOH KaTeropueid. OTO CBS3aHO C TEM, 4YTO OHO 3aTparuBaeT
aKTyaJbHbIE TPOOJEMBI COBPEMEHHOI'O pOCCHICKOro obimectBa. Benb
MMEHHO MOTPEOHOCTh B JKWJIMIIE CTaBUTCS B OJHOM psAYy C TaKUMHU
(PU3HOIIOTHYECKUMH TIOTPEOHOCTSMH 4YeIOBEeKa KaK BO3IyX, BOJA, IHINA,
onexna. IIpaBo COOCTBEHHOCTH HA JKMIJIOE ITOMEINEHHE SIBISETCS BEIIHBIM
MIPaBOM, IIOCKOJIBKY OHO COOTBETCTBYET €ro IpH3HaKaM: COOCTBEHHHK
o0JIalaeT  HEMOCPEICTBEHHBIM, ©O€3 BMEIATeNbCTBA TPEThHUX  JIHIL,
TOCTIOICTBOM HaJ KWJIbIM ITOMEIICHHEM; 3allluTa IpaBa COOCTBEHHOCTH
HOCHUT a0COJIIOTHBIA XapakTep, T.€. HAIPaBJICHA MPOTUB HEONPEACICHHOTO
Kpyra JIMLl, coJiep)KaHie BELIHbIX MPaB COOCTBEHHUKA YKHMJIOTO MOMEICHHUS
UMIIEPaTHBHO, T.€. HE MOXKET OBbITh M3MEHEHO COTJIallleHueM cTopoH. [IpaBo
COOCTBEHHOCTH Ha JKHJIOE TOMEUICHHE MpeJCTaBisieT coboil Haubonee
MOJTHOE BELIHOE MpPaBO, KOTOPOE OCYILECTBISIETCS IO COOCTBEHHOMY
YCMOTPEHHIO M B COOCTBEHHOM HHTEpece, SBJISIETCS HEOrpaHHMYCHHBIM MO
BPEMEHU W HANpaBJICHO Ha crenn(prYecKuii 0OBEKT - KHUJIOEe ITOMELICHHE.
[IpaBo coOcTBeHHOCTH Ha JKWIOE NOMENICHHWE KaK BHJ BEHIHBIX IIpaB
o0ylaiaeT ClenylomyMH dJIeMEHTaMH: OOBEKT, CyOBEeKT M colepiKaHHe.
CyObBeKTHBIM COCTaB BKIIOYAET B ceOsl TpaskaaH, IOPUAWYECKHE JHIa U
myOJIMYHO-TIpaBoBble 00pa3oBaHMs. cxoas M3 JIOTMYECKOro TOJIKOBAHMS
HOPM JKHJIHMIHOTO 3aKOHOAATENbCTBA, TIpakJaHe o0yanaroT Hamboiee
IIMPOKUMH MPAaBOMOYHMSMH B OTHOLICHHH JKWJIOTO ITOMEIICHHUS, T.K. OHH B
OTJIMYKE OT MHBIX CyOBEKTOB IpaBa COOCTBEHHOCTH HA JKHJIOE MOMEICHNE
MOTYT HCIHOJb30BaTh €ro MO MPSMOMY HA3HAYCHUIO — JUIST IPOXXHMBAHMUA.
3TO CBSI3aHO C TEM, YTO Y TPaX/JaH MPUCYTCTBYET KIIHIIHAS TOTPEOHOCTb.
EnuHCTBEeHHBIM OOBEKTOM IpaBa COOCTBEHHOCTH Ha JKUJIOC IMOMEIICHUE
sBJsieTcst kuioe mnomelneHne. OHO o00JajgaeT psgoM 3aKOHOJATENHHO
c(hOpPMYJIMPOBAHHBIX MPU3HAKOB: H30JIMPOBAHHOCTh, 3aMKHYTOCTh U
MIPUTOTHOCTD YISl TIOCTOSTHHOTO TpokuBaHus. [IpaBomoumsi coOCTBEHHHKA
JKUJIOTO ITOMEIEHUs SIBISIIOTCSL Oojiee IMMPOKMMH W TOJHBIMH, YeM Y
CyOBEKTa MHOTO BEIIHOIO MpaBa Ha >xuiioe rnoMerenne. OHaxo, ToBops o
MIPaBOMOYMSX COOCTBEHHMKA JKWJIOTO TIOMELICHUs, CIECIyeT MOAYEPKHYTb,
YTO NPH UX OCYLIECTBICHUN COOCTBEHHHK 00513aH COOJIIOAATh OTPaHUYCHHUS
W HECTH OpeMs OTBETCTBEHHOCTH. OJTO CBA3aHO, NPEXIE BCETO, CO
cnenn(ukoil 00BeKTa MpaBa COOCTBEHHOCTH — JKHJIOTO TIOMETICHHSI.
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10. A. MAJIBIIIEBA
M BaHOBCKMI rOCYAAPCTBEHHBI YHUBEPCUTET

YHPOUIEHHBIN MOPSIJIOK JIET AJTM3AIIMA CAMOBOJIBHBIX
INOCTPOEK U CBA3AHHBIE C HUM 3JIOYIIOTPEBJIEHUSA

C 1 ceursops 2006r. BcTymwia B CHIy MPOLEAYPa,
MIpeAyCMaTpUBAIONIAsl YNPOIICHHBIH MOPSJOK Y3aKOHEHUS! CaMOBOJIBHBIX
MOCTPOEK, IOJyYMBINAS HAMMCHOBaHWE «JayHas aMHHCTHS». IIpaBo
COOCTBEHHOCTH Ha 00BEKTHI WH/IMBUTYyaTbHOTO JKHJTHIITHOTO
CTPOHTEIIbCTBA, Tapa)kM, a4yl MOXKET OBITh 3apeTHCTPHPOBAHO Ha
OCHOBAaHHH IIPAaBOYCTAHABJIHMBAIONIMX JTOKYMEHTOB Ha COOTBETCTBYIOILHA
3eMEJIbHBI y4acTOK M JOKYMEHTOB, MOATBEP)KHAIOIIMX (akT cO3IaHUs
00BeKTOB. Pa3zpemenns Ha BBOI 00BEKTa B AKCIUTYATALIHIO HIIH Pa3pelIeHus
Ha cTpouTensCcTBO 0 1 Mapra 2015 r. mpenocraBmate He TpeOyercs. Tak,
¢usnueckue JMIa, BIaJCIOLIME 3EMENIbHBIMUA Y4YacTKaMH, Ha NpaBax
COOCTBEHHOCTH,  IIOCTOSIHHOTO  (OECCpOYHOr0)  TOJb30BaHHS  HIIH
MOYKM3HEHHOTO  HACJEJYeMOr0  BIAJCHUS, IOJYYMIA BO3MOXKHOCTh
JIeTaJIN30BaTh BCE CaMOBOJIBHO BO3BEACHHBIE WIIM PEKOHCTPYHUPOBAaHHBIC
umu ctpoenust. @akTuuecKku MpaBo cOOCTBEHHOCTH Ha MOJOOHBIE CTPOSHHUS
MIPU3HAET OpraH rocyJapCTBEHHOH PErHCTpalny.

OmHako C  TOSBICHHEM IPOLEAYPHl  «IaYHOH  aMHHCTHH»
KOMMEpUYECKOE CTPOUTENBCTBO CO BCEBO3MOXKHBIMH OTCTYIUICHUSIMH OT
NpaBWJI TNPHHSAIO MAccoBBI Xapakrep. Tak, H3BECTHBI JOCTAaTOYHO
MHOTOYHCIICHHBIE CIIy4al CTPOUTENILCTBA MHOTOATAXKHBIX IOMOB B palloHaX
nagHoi 3actpoiiku B [loamockoBbe, Jlenunrpaackoi obmactu u T. 1. Kak
NPaBHJIO, 3aCTPOMIIMKH IPUOOPETaloT B COOCTBEHHOCTh 3€MEJbHBIC
Y4aCTKM II0J, UHIAUBUAYAIbHYIO JKUIYIO 3aCTpPOMKY, Ul IIOJIY4YCHUS
paspelieHuss Ha KOTOpYH He TpeOyeTcs NpeaocTaBlieHHE IPOEKTHOM
JOKyMeHTalu. To ecTh (haKTUYEeCKH HEBO3MOXKHO IPOBEPUTH KaKOW
o0bekT Oyzner crpouthesa. I[locKONIBKY NPHOCTaHOBUTH CaMOBOJIEHOE
CTPOUTENBCTBO WJIM CHECTH TaKhe OOBEKTHl BO3MOXKHO TOJBKO Ha
OCHOBaHHMHU CYyJ€OHOTO pEIIeHHs, TO Y HEJOOPOCOBECTHBIX 3aCTPOMIIMKOB
HUMeeTCsl 3HAYUTENIbHOE BpeMs JUIA 3aBEepLICHHS TaKOrO HE3aKOHHOTO
CTpPOHTENBCTBA. KpoMe TOro OHM MCIHONB3YIOT BO3MOXKHOCTD YIPOLICHHON
PETHCTPALMHK K K TOMY K€ OCYIIECTBIIAIOT CACIKH KYIUTH-TIPOAAXKH KBapTHP
B CaMOBOJIFHO IIOCTPOCHHOM MHOTOKBAPTUPHOM >KHIIOM JIOME.

Hcxons W3 CKIAIBIBAIOIIECHCS CHUTyallid HEOOXOIMMO YCHIICHHE
KOHTPOJIsI COOTBECTCTBYIOLIUX OpPTraHOB 3a CaAMOBOJIBHBIM CTPOUTCILCTBOM
0COOEHHO MHOTOKBAPTHUPHBIX JIOMOB, K CHOCY KOTOPBIX MOXHO IpUOerarh
JIMIIb, B KpaiiHEM ciTydae, Korza HeT APYroro BhIXOAA.
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X.b. MAPKOBA
MBaHOBCKMII rOCYAAPCTBEHHBIM YHUBEPCUTET

IMOHSITHE U ITPU3HAKHU BPAKA 110 3AKOHOJATEJIBCTBY
POCCHUU U HHOCTPAHHBIX TOCYJAPCTB

bpak B couuonoruueckoM cMbicie paccmarpuBaics B Poccuu B
OCHOBHOM KaK «COI03 MEXIy JIMIIaMH MYXXCKOTO M >KEHCKOTo ToIa,
MOCPEZICTBOM KOTOPOTO PETYJIUPYIOTCS OTHOIICHHS MEXIY IoJlaMH U
olpeziesIsieTcsl  MOoJOoKeHHe pebeHka B obmecTtBe». B ncrounmkax
ceMeiiHoro mpaBa P® He BCTpeuaeTcsl JErajJbHOTO ONpeneNeHHs Opaka.
310, TpeXae BCEro, OOBACHIETCS CIIOXKHOCTBIO caMoro ()eHOMeHa Opaka.
Onnako, ykpauHckui 3akoHopaarenb cT. 21 CemeilHOro kojekca YKpauHbl
MIOJTHOCTBIO TIOCBATHII TIOHSTHIO Opaka, OIPEeeNB €ro Kak CEMEHHBIN COI03
KEHIIMHBI W MYXXYUHBI, 3apETUCTPUPOBAHHBIII B OpraHe 3alHCH aKTOB
rpaXxaaHcKoro coctostuusi. CyIIeCTBYIOT TaKKe M JIPyTrHe OIpelesieHUs
Opaxa B MHOCTPaHHBIX TOCYAapCTBaXx.

OcCHOBHBIE IPU3HAKK Opaka:

1. Llenpb Opaka — CO3TaHUE CEMbBH;

2. NobposonbHOCTh Opaka (1. 3 ct. 1, m. 1 ct. 12 CK);

3. CropoHamu Opaka BBICTYIAIOT My>K4nMHa M xkeHmuHa (. 1 cr. 12 CK);
Bpak He MoxeT OBITH 3aKiIOUeH, €ClM XOTs Obl OJHAa W3 CTOPOH YXKe
COCTOMT B JIpyrOM 3aperucTprupoBaHHOM Opake (a63. 1 u 2 c1. 14 CK);

4. bpaxk 3axmouaercs B 3AI'Ce (cr. 10, 11 CK, moam. 2 1. 1 cr. 47 I'K);

5. Bpak — paBHOIIPABHEINA COO3 KECHIMHBI U MYXYHHBI, TIPEATOIAraloIni
paBHbIE IIpaBa U 003aHHOCTH;

6. Bpak — co103 My>X4HMHBI ¥ KEHIINHbBI, OCHOBAHHBI HA MOHOTaMHOI CBSI3U
MEXIy JHIAMU Pa3HbIX MOJIOB, B OTIMYME OT OTAEIbHBIX CTPaH, IJIe CTAIN
MIPU3HAaBaTh OpPaKky MEXIy JIMIIAMHU OJHOTO 0.

. H. MATBEEB
M BaHOBCKMI rOCYAAPCTBEHHBIM YHUBEPCUTET

JOTI'OBOP KYIVIM-TTPOJAZKHA OBBEKTOB
HE3ABEPIHIEHHOI'O CTPOUTEJIbBCTBA:
AKTYAJIBHBIE ITPOBJIEMBI TEOPUH N ITPAKTHKHA

Kynns-nponaka 00beKTOB HE3aBEPILICHHOTO CTPOUTENLCTBA - OHA
U3 CaMBbIX PaclpOCTPAHEHHBIX CAENOK C HEJBMKUMOCTBIO Ha CErOAHALIHUN
JeHb. HecMoTpst Ha CpaBHMTENBHO IONTMH ONBIT B Cdepe MpaBOBOIO
peryaupoBaHusi 000pOTa JaHHOTO OOBEKTa, B  3aKOHOAATEIbCTBE II0-
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MPEeKHEMY HMEIOTCSI MpoOenbl, MOPOXKIAIONINE CIOPHBIE  BOIPOCH U
poOIEeMBI.

[To noroBopy Kymim - TMpoAaXxu o0ObeKTa He3aBEPLUICHHOTO
CTPOMTENBCTBA IIpojaBen o0s3yeTcs nepenatb B COOCTBEHHOCTh
MOKyIaTeNs JaHHBI 00BEKT, a TIOKYIATeNb 0053yeTCsl MPUHATh YKa3aHHOE
HMMYIIECTBO U YIUIATUTh 332 HETO ONPEIEIICHHYIO AEHEKHYIO CyMMY.

CyliecTBeHHBIE YCIIOBHS 3TOTO JIOTOBOpAa - NpeAMET U IIeHa.
[IpeameT noroBopa - 0OBEKT HE3aBEPIICHHOTO CTPOUTENLCTBA. [10CKOIBKY
MTOHATHE 3TOTO 00BEKTa HEABIKIMOCTH B 3aKOHOIATENBCTBE OTCYTCTBYET,
B JATepaType ¥ Ha TMpPaKTHKEe HEOJHO3HAYHO pemaeTcss mpodiema
OTIpeNIeNICHUs] ero MPHU3HAKOB W MPaBOBOW mpuponsl. Hamboiee BepHyIO
MMO3UIMIO 3aHSIN T€, KTO CUUTAET, YTO HE3aBEPIICHHOE CTPOUTEIHCTBO
CTaHOBUTCA 00BEKTOM HEIBIDKHMOTO UMYIIIECTBAa C MOMEHTA YCTAaHOBJICHHUS
HpO‘IHOﬁ CBA3HU CTPOUTCIILHBIX MAaTCpPUAJIOB C 3eMJIell B eJsiX BO3BCACHUS
npeaMeTa JIOTOBOpa CTPOUTEIBHOIO TOApSJa U C HEBO3MOXHOCTHIO
nepeMeIleHusl yKa3aHHOTO O00BbeKTa 0e3 HecopasMepHoro yimepba ero
Ha3HaYeHUI0. AKT TOCYAAapCTBEHHOW PErHCTpalMy NpaBa COOCTBEHHOCTH
Ha HE3aBEPILEHHOE CTPOMTEILCTBO HE O3Ha4yaeT CO3[aHusl JTOro
HE/IBWKUMOT'O HMYIIECTBA, a JOJDKEH paccMaTpuBaThCs Kak 3JIEMEHT
MIPaBOBOTO PEIKUMA HEJABIKUMOCTH

Ilena — cymiecTBEHHOE YCIIOBHE OTOBOpA HApSIy C IPEIMETOM.
Ono chopmynmpoano B c1.555 'K P® u sBisercs oOmmM s Bcex
JIOTOBOPOB TIPOJaKH HEABIKUMOCTH. llpeaBapUTenbHBII JOTOBOP KYyIUIH-
PO HEOBIKAMOTO HMYIIECTBA, KOTOpoe OymeT CO3JaHo WIIN
mpuobpereHo B OymymeM - sBISeTCA — KyIUIeH-Tipomaxkeil Oymyrmiei
HEABIDKUMOH BEIU C yCJIOBHEM O MPEIBAPUTENBHOM OIIaTe.

JoroBop mpopaxkn OOBEKTa HE3aBEPIIEHHOTO CTPOMTEIHCTBA
3aKJI0YaeTcsi B IHMCBMEHHOM (OpMe IIyTeM COCTaBJIEHHsS OJHOIO
JOKyMEHTa, IIOANMCAHHOTO CTOpoHamMH. ['ocynapcTBeHHas perucTparys
JIOTOBOpa He TpeOyeTcs.
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. B. HOBUKOB
MBaHOBCKMII rOCYyNapCTBEHHBIN YHUBEPCUTET

JTEPUBATHWB, NI ITPOU3BOHbIA ®UHAHCOBBIN
NHCTPYMEHT

B rpaxpaHckoM ImpaBe CyLIECTBYET TAaKOW IPAaBOBOM TEPMHUH Kak
«JIepUBATHUBY, WIN «IIPONU3BOIHBIA (PUHAHCOBBIN HHCTPYMEHTY.

TepMuH "Hpou3BOAHBIM HHCTPYMEHT" SBISETCA IEPEBOAOM Ha
PYCCKHI SI3BIK aHMIIHKACKOTO ciioBa "derivative", KOTOpoe, B CBOIO OYEpeIb,
MIPOMCXOMUT OT JIaTHHCKOTO "derivatus" - MpOM3BOJHOE OT YEro-Iudo paHee
CYILIECTBOBABIIEr0. B poccuiickoil Hay4HOH JIMTEPAType U NMEPUOIUIYECKOM
TIeYaTH HapaBHE C "TPOM3BOJHBIM WHCTPYMEHTOM' YHOTPEOISIOTCS TaKxke
TEepMUH "TIPON3BOAHBINA (PHHAHCOBBIA WHCTPYMEHT" U TEepMHUH "nepuBatus',
BBEJICHHBII B PYCCKHUH SI3bIK 110 IPaBWJIAM aHIJIO-PYCCKOM MPAaKTUYECKOM
TPAHCKPUIILUH.

HasBanue "derivative" craio HCIOJB30BaThCs Uit 00O3HAYCHHS
SKOHOMHYECKUX OTHOLICHHUH, MTOSIBUBIINXCA B CBSI3U C OpraHu3aiuei B 70-X
rr. XX B. 00OCOOJIEHHBIX IUIOIAJ0K M CaMOCTOSTENBHBIX OWpXK JUIst
TOProBiH (pIOUEPCAMU H OIIIIHOHAMH.

B P® ykazanHble TepMHHBI yrnoTpeOsitoTes ¢ Hadana 90-x rr. XX
B., Korga Ha MOCKOBCKOM TOBAapHOW OWplke cTajla BECTHCH TOPTOBII
¢dbrouepcHpIMA KOHTpakTamu Ha noimap CHIA w mpuBaTH3alMOHHBIMH
YeKaMHu.

B oredecTtBeHHOI W 3apyOekHOW IUTEpaType HET EIHHOTO
NIPEACTaBICHAS O TOM, YTO CJeXyeT IIOHMMaTh MOA TPOU3BOAHBIM
HWHCTPYMEHTOM.

OnHu ydeHble MOHUMAOT IOJ[ JEPUBATUBAMU IICHHBIC OyMmarm.
COXXHOCTD MPUHSATHUS 3TOH TOUKH 3PCHUS 3aKJII0YAETCA B TOM, YTO 4acToO B
YKa3aHHBIX Pab0OTax MPOU3BOAHBIN HHCTPYMEHT TOHUMAETCS M KaK CpOYHast
cnenka. Ilo copaBeamuBomy 3ameuanuio A.H. bypenuna, Hens3s
OTOXXIECTBIATh CPOUYHYIO CHENKY C LIeHHOW OyMmaroi, Tak Kak IIeHHas
Oymara - 3TO THTYJ COOCTBEHHOCTH Ha OIPEAEJICHHOE MMYILECTBO WIIU
OTJaHHBIA B3alMBbl KallUTal, a CPOUYHBIH KOHTPAKT - 3TO COIJIalIeHue o Oy-
Jyliel nocTaBKe NpeaMeTa KOHTPaKTa.

Jlpyrue wuccienoBaTend CUMTAIOT, 4YTO CHCIKH, HCIIOJHEHHUE
00s13aTeIbCTBA O KOTOPBIM MOYKET OBITh OCYIIECTBIICHO B BHJIE PEaTbHON
Tepeiaun ToBapa, IEHHBIX Oymar Ju0O0 yIiiaTel JEHEXKHBIX CyMM, pa3Mep
KOTOPBIX 3aBHCHUT OT M3MEHEHUsS IICH Ha TOBaphl, IEHHBIE OyMmaru, Kypca
BaIIIOT, MHBIX 3HAYEHUH, PACCUMTHIBAEMBIX HA OCHOBAHHHM COBOKYITHOCTH
LICH, ¥ OTCPOYEHO Ha ONPEIEICHHBII CPOK.
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IIpoananu3upoBaB crneuuanbHylo Jurteparypy U DenepanbHble
3aKOHBI, CIEAYeT OTMETUTH, YTO OOILINM I pACCMOTPEHHBIX TOYEK 3PCHUS
ABJIACTCA TMMOHUMAHUE TMPOU3BOJHOI0 HHCTPYMEHTA KakK JOrOBOPHOIO
00513aTeNILCTRA.

HpI/IMepOM ACpUBaTUBa ABJIACTCA ONILMOH OMUTCTA - OMHUCCUOHHAA
[IcHHass Oymara, 3aKpeIuIionias MpaBO €€ BJIaJelblla Ha TOKYIKY B
MPEyCMOTPCHHBIA B HEW CPOK W/WJIH MPH HACTYIUICHHH YKAa3aHHBIX B HEH
OOCTOSATEIIECTB  ONPENEIICHHOTO KOJIMYECTBA aKIUH OMHTEHTa TaKOTO
OIIIMOHA TIO TICHE, ONPEICIICHHON B OIIUOHE SMUTCHTA.

A. A. OIVHIIOBA
MBaHOBCKMI rOCYAapCTBEHHBI YHUBEPCUTET

IPABOBOM PEXXHAM OBIIETO UMYIIIECTBA
HEXWJIOIO 3JAHUA 1 COOPY XEHUA

Poccuiickas ropuandeckas IpaKTHKAa HACT IO MyTH PU3HAHHUS
HEKHJIOTO TMOMEIICHUS CaMOCTOSTEIBHBIM OOBEKTOM TPa)KIaHCKUX IPaB.
OnHO#l W3 OCHOBHBIX TPOOJIEM, KOTOpas BO3HHKACT B CBS3H C JTHM,
SIBJIICTCSI TIpoOJieMa OMpeIeICHUS IPaBOBOTO PEXKMMa IMOMEIICHUN 00IIero
MONTb30BaHMA B HEXWJIOM 3[aHWM TPH BBICICHHU W3 €r0 COCTaBa U
OTUYXJICHUH OTJCIEHBIX HEXXHIIBIX TOMEIICHUH.

B cootBerctBuu ¢ I'paxkganckum kogekcom PO B MHOrOKBapTUpHOM
JoMe COOCTBEHHHWKH KBAapTHp BIAACIOT OOIIMM HMMYIIECTBOM Ha IIpaBe
obmrert momeBoit cobctBeHHOCTH (cT. 290 'K P®). MHOrmMe ydeHbIe
Mpe[yIarafoT TPHMEHATh JaHHOE I[OJIOKCHHE 3aKOHa TI0 aHAJIOTHH K
o0mieMy HWMYIIECTBY B HEXWIBIX 3MaHUSAX. OTalO3WIMA BBI3BIBACT
BO3PaKEHHUS CO CTOPOHBI OTAEIBHBIX HuUBMIHCTOB.IIpH 3TOM B KadecTBe
AIbTEPHATHBHI TpearaeTcs 3aKJIIOYCHHE JIOTOBOPOB 00
YCTaHOBJICHUHUCEPBUTYTA, aPCHIBI C MHOXKCCTBEHHOCTBIO JIMII HA CTOPOHE
apeHjaropa u T.II.

Jlo HemaBHEro BpeMeHH CyacOHas MpPaKTHKa CIIPaBeIIMBO OTpHUIlaia
BO3MOKHOCTh TPHMCHCHHS AHAJIOTUU 3aKOHA B TOJOOHBIX CHTYAIHSIX
(sspkum mipumepoM  siisieTcst [locranosnenue Ilpesmamyma BAC or 10
ceHtssOps 2002 1. Ne 3673/02). JlaHHBIH TOAXOX NPEIACTABIACTCS
MIPaBOMEPHBIM, TaK KaK OH B ITOJIHOW MEpe YUUTHIBAI CIICIIH(DUKY HEIKUITBIX
3/1aHUN U TIOMELIECHUM.

OmHako B TOCIEIHWE TONBITO3UINSA CYJOB B KOpHE HM3MEHMIACH.
Tak, 23 wromns 2009 roga [lnerym BAC moctaHOBMII, 9TO COOCTBEHHUKY
OTIENFHOTO TIOMEIIEHHSI B 3MaHUU BO BCEX CIydasX MPUHAUICKHUT IO B
mpase o011elt COOCTBEHHOCTH Ha 00I[ee UMYIIECTBO.
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Oty nosunuio orpaxaer u [Ipoekr denepanbHoro 3akona Ne 47538-
6/3 «O BHeceHMH M3MEHEHHH B mojapas3zaen 3 gactu nepsoit [ paxmaHckoro
konekca Poccuiickoit ®enepaunm». [lo 3aMbiciyero aBTOPOB,OAOOHBIN
PEXKUM 061].[61"0 UMYIICCTBA B HCKHUJIOM 3JIaHHUU 06CCHCLII/IT BO3MOX>XXHOCTb
6eCHpeHHTCTBeHHOFO IIOJIB30BaHUA HCKUJIBIMH IOMCIHICHUSIMH B HCEM, a
TaKkKe OOYCIIOBHT PAIMOHATIBHOC PACIPEICICHUC MEXKTYCOOCTBEHHUKAMHU
PAacXOJIOB IO COJICPIKAHMIO JAHHOTO UMYIICCTBA.

E. C. OPJIOBA
MocKkoBcKasi rocy1apCTBEHHAs! FOPHAMYECKAs aKaIeMUs
mM. O. E. Kyrapuna

ABTOPCKOE ITPABO 1 CMEXKHBIE ITPABA
IO MMPABY EBPOINEMCKOI'O COIO3A

Jna ompeneneHuss mpaBoBOM 0a3bl UL aHANKW3a PETYIHMPOBAHUSA
OTHOIIEHHH B c(epe aBTOPCKOro MpaBa HEOOXOAMMO BHAYaje ONpPeAeIuTh
KpPYr' MCTOYHHUKOB mpasa. /sl 5TOro, mo Hamemy MHEHHIO, HEOOXOAUMO
pa3aenuTh HCTOYHUKHY Ha 2 TPYTIbL:

1) MexayHapOIHBIC TOTOBOPHI;

2) nupekTHBB EBpomneiickoro coro3a.

OTHOCHTENBHO  MEXKIYHApOIHBIX  JIOTOBOPOB,  HEOOXOANMO
00paTHTHCA K CIIETYIOINM JOKYMEHTaM:

1) Dbepuckas KoHBeHHHsA 00 OXpaHE JIHTEPATypHBIX U
XYyIO0XEeCTBEHHBIX Mpou3BeaeHuii (PO mpucoenunmmace ¢ 1995 r.);

2) CornanieHue MO TOPrOBBIM AaCIeKTaM MPaB HHTEIUICKTYalbHON
cobcreennoctu (TPUIIC);

3) Horosop BOUC mno aBTopckomy npaBy (JAIl) MexnyHapoaHoit
KOHBEHIIMM 00 OXpaHe NpaB HCIOJIHUTENEH, U3roToBuTelNiei (hoHOrpaMM U
BelIaTeNbHBIX opranuzanuii, 1961 (P® npucoenunnnacs ¢ 2003 r.);

4) JKeneBckas KOHBEHLMSI 00 OXpaHE MHTEPECOB IPOM3BOIMTEIICH
(oHOTpaMM OT HE3aKOHHOTO BOCIIPOM3BOZCTBa MX (oHorpamm, 1971 (PP
nprcoenuHIIach B 1995);

5) HoroBop BOUC mo ucnonuenusm u poHorpammam (JUD) (PD
npucoeauHmIacs B 2009 1.).

Jupextua EBpomnelickoro coros3a — TUI 3akoHoAaTenbHOTO akTa EC,
BBOAMMAs 4epe3 HALMOHAJIbHOE 3aKOHOJATeNnbCTBO. OHa 00s3BIBACT
rocynapctBo-wieH EC B yka3aHHBIM CpPOK NPHHATH MEPHI, HalpaBJICHHBIC
Ha JOCTUXKCHUE OIPENIEICHHBIX B HEH 1iesel. JIUpeKTUBBL, Kak U JOTOBOPKIL,
UMEIOT BEPXOBEHCTBO HaJ HAIMOHAJIBHBIM IpaBoM. Jlake B TOM ciydae,
€Cli  Kakas-HHOyIb CTpaHa BOBpEMs HE BBEJa COOTBETCTBYIOUIYIO
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JVPEKTUBY B HAIMOHAIBHOE 3aKOHOJATENbCTBO, OHA TEM HE MEHEE MMEET
CUJIy 3aKOHa B 3TOM CcTpaHe — ydacTHuLEe EBpocoro3a, u €€ HapylleHue
MoOxkeT ObITh oOkanoBano B Cyne Epometickoro corosza. CoryacHO
peumrenuro Cyma EC mo meny 41/74 ot 04 nexabps 1974 r., aupekTrBa
NOJTydaeT NpsiMoe JCHCTBHE B CIIEAYIONIHUX CITydasx:

1) ucrekam  Bce  CPOKM  HMMIUICMCHTAllMM  JUPEKTHBBI B
HalMOHAILHOE 3aKOHO/IATEIbCTBO;

2) TOJIOKEHHs TUPSKTUBBI JOCTATOYHO TOYHBI M O€3yCIOBHBI;

3) mupekTHBa CONEPXKHT MpaBa YAacTHBIX JIMI B OTHOLICHUH
TOCYAapcTBa, KOTOPHIE JAOJDKHBI 3AIIUIIATHECS CyJaMu TOCyJapCTB-4ICHOB
EBpomneiickoro Coto3a;

4) nUpeKTHBA PETyIHPYeT «BEPTHKAIBHBIC» IIPABOOTHOIICHHS
(Mexxmy UYacTHBIMM JIMIAMH W HyOJWYHOW  BJIACTBIO), a HE
«TOPU30HTANIBHBIE» (YaCTHBIX JIML MEXKIY COO0i).

OcnoBuble nupekTHBbl EC, perymupyromme cdepy aBTOPCKOro
IpaBa U CMEKHBIX IpaB:

1) Hupexrusa 2001/29/EC 06 yHH(HKALMH HEKOTOPBIX ACMEKTOB
ABTOPCKOT'O TPaBa ¥ CMEXHBIX MPaB B MH(POPMAIIMOHHOM OOIIECTBE;

2) JHupextusa 2006/116/EC oT cpoka oXpaHbl aBTOPCKOTO MpaBa U
CMEXHBIX MPaB;

3) MHupextuBa 2009/24/EC 0 mpaBOBOM 3aIlUTHl KOMITBIOTEPHBIX
MIPOTpamMM;

4) IupextuBa 2006/115/EC o mpaBe Ha apeHIy W KPEAUTOBAHHE
IIpaBa U Ha OINpPEICICHHBIX IIPaB, CBS3aHHBIX C ABTOPCKHM IIPaBOM B
00J1aCTH UHTEIUIEKTYaIbHONH COOCTBEHHOCTH;

5) HupextuBa Coera 93/83/EEC 0 KOOpAMHAIMH OMpPEAEICHHBIX
NpaBUiia, KacaloUIMecsi aBTOPCKOTO TpaBa U CMEKHBIX TpaB, IPUMEHHUMBIX
K CIIyTHUKOBOMY BEIAHHIO M PETPAHCIISILIUK MO Kabeto.

Takum 00pa3omM, BBIIIETIEPEUNCIICHHBIE NCTOYHUKH, Ha Hall B3I,
SIBIISIIOTCS. OCHOBHBIMH JUUISL OIIPEAEJICHHsT TPaBOBOW 0as3bl ISl aHAIM3a
PperyJIMpoBaHHMs OTHOLIEHUH B cepe aBTOPCKOTO IpaBa.

K. B. [IEIIKOBA
MBaHOBCKMI rOCyAapCTBEHHBI YHUBEPCUTET

OCOBEHHOCTHU JOI'OBOPA APEH/IbI HEXKHNJIOT'O
INOMEIIEHUA

B noroBope apeHABI HEXKHIOTO TOMEIICHUS 00s3aTebHO JOJIKHEI
OBITh COTJIACOBAHEI YCIOBHSI O €ro mpeamere (0OBEKTe) M O paszMmepe
apeHIHON IUIaThl. YKa3aHHBIE YCJIOBHS JIOTOBOpa INPU3HAIOTCS 3aKOHOM

111


http://ru.wikipedia.org/wiki/%D0%97%D0%B0%D0%BA%D0%BE%D0%BD_(%D0%BF%D1%80%D0%B0%D0%B2%D0%BE)
http://ru.wikipedia.org/wiki/%D0%A1%D1%83%D0%B4_%D0%95%D0%B2%D1%80%D0%BE%D0%BF%D0%B5%D0%B9%D1%81%D0%BA%D0%BE%D0%B3%D0%BE_%D1%81%D0%BE%D1%8E%D0%B7%D0%B0

CYIIECTBEHHBIMH U BIUAIOT HA MPU3HAHHUE JIOTOBOPA 3aKIOYEHHBIM. MTaK,
B JIOrOBOpe 00s3aTeNbHO JODKHO OBITh yKa3aHO, Kakoe I[OMEIIeHHE
cnaércsi B apeHay, €ro MeCTOHaXOXKJIeHHE, B TOM YHCJIe JaHHBIE O €ro
PacCION0XKEHUH B COCTaBE HEXXUIIOTO (PKMIIOTO0) 3/1aHUs, IIOIIAh HEXKHUIIOTO
TIOMEIIIEHUS ¥ MHBIE JaHHBIE (TEXHUYECKHE XapaKTePUCTUKN) ITIOMEIICHHS U
€ro COCTOSIHMS, a TaK)Ke KaJacTpoBbII HoMep nmomenieHus. HemanoBaxkHoe
3Ha4YeHUE NpH claue B apeHAy HEXMWIOTO MOMEILEHHs, HEMOCPEICTBEHHO
CBSI3aHHOTO C 3€MEIbHBIM Y4YacTKOM, MMEET U OINpENAereHUE B JOTOBOpE
TOpsiZIKa TIOJB30BAHUS apEHOATOPOM JAaHHBIM 3€MENbHBIM ydacTKoM. B
ATHUX CIIyYasxX K JOTOBOPY apeHIBI CIEAYeT MPWIOKATH U TUIAH 3€MEITbHOTO
ydacTka. [Ipy 3TOM HY)XHO HMETh BBHIY, YTO «IIPUBS3Ka» HEKIIOTO
MOMEUICHUSI K  ONpeNeNEéHHOMY  3€MEIbHOMY  YYacTKy  HOCHT
OTIOCPEIOBAaHHBIM XapakTep — 4Yepe3 TO 3[JaHHhe, KOTOpOe IMPEICTaBIIIET
coboii (GopMy CYIIECTBOBaHHS JaHHOTO HEXKUIOTO TIOMCHICHUS U
HETIOCPEICTBEHHO HAaXOIWTCS Ha JaHHOM 3eMeNbHOM ydacTke. Jlororop
JIOJDKEH TIpeycMaTpuBaTh pa3Mmep apeHaHod miuatel. [lpu orcyTcTBUUM
COTJIACOBAaHHOTO CTOPOHAMH B ITUCBMEHHOW (hOpME YCIIOBHS O pasMepe
apeHJHOH MaThl JOTOBOP apeHIbl CUMTAETCS HE3aKIIOYEHHBIM. ApeHaHas
TUIaTa MOYKET BBIIIAYMBATHCS B JIIOOBIE CPOKH, YCTAHOBIICHHBIE JIOTOBOPOM:
OJIUH pa3 B roji, KBapTaj, Mecsll, HeAeo U T.1. Tak, Ipu CyHIECTBEHHOM
HapyLIEHUH CPOKOB BHECEHHS] apeHJHOM IUIaThl apeHAoAaTeslb MOXKET
motrpeboBaTh JOCPOYHOTO €€ BHECEHWs, OJHAaKo He Ooyiee YeMm 3a JBa
MOCTIEAYIOMIUX Cpoka monpsan. Emé omHoil 0coOeHHOCThIO TOTOBOpa
apeHAbl HEXWIIBIX MOMEMICHUH SBISETCA TO, YTO IIOCIE 3aKIIOYCHHS WIIH
HENOCPENCTBEHHO TPH  3aKIIOYCHUHM JIOTOBOPAa  apeHOBI  HEXHIIOEe
MTOMEIICHNE JOJDKHO OBITh IMepeaHo apeHIaTopy IO MepeJaTOYHOMY aKTy.
Takum oOpa3oM, g AEHCTBUTENHHON Mepeaaydl HEXWIOTO ITOMEIICHHUS
HeoOXoAuMO CcoONIOCTH JBa YycioBusA — (akTHdeckas Iieperada u
MOJIMCaHUe MepedaToOyHoro akTa. Bmecre ¢ TeM ciemyer MMeTh B BUIY,
yto HopmMa I['K P® o cocraBieHuH mepefaTOYHOIO aKTa HOCHUT
HeoOs3aTeNbHBI  XapakTep M INPUMEHSETCS, €eCld JOTOBOPOM  He
YCTaHOBJICHO MHOE.
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T. H. IPOBOPOBA
M BaHOBCKMI rOCYAAPCTBEHHBIM YHUBEPCUTET

COBET MHOI'OKBAPTHPHOTI'O JIOMA:
MMPOBJIEMBI ITIPABOBOI'O CTATYCA

®DenepanbHbIM 3aK0HOM 0T 4 uioHs 2011 r. Ne 123-03 «O BHeceHun
u3meHennit B XKunuiuelii kogexc Poccuiickoit denepaiuu U OTAE/IbHbBIE
3aKoHoJaTenbHble akThl Poccuiickoit ®depepanuun» B KK PO BrimtodyeHa
HOBasl CTaThs, PEriJaMEHTUPYIOUIas BOIPOCHI CO3/aHMs, JEATEIBHOCTH U
KOMIECTCHIINH COBETa MHOTOKBAPTHPHOTO JOMa, KOTOPBIA W30HMpaercs
COOCTBCHHHKaMH ITOMEUICHAN B TaHHOM JIOME Ha CBOEM O0IeM coOpaHHun
npu omnpeneneHHbix 4. 1 cr. 161.1 XXKK P® ycnoBusix, u npencenarens
takoro coBera. CoBeT JoMa HaJeleH KOMIIETCHIHEH II0 pEHICHUI0
OpTraHM3aIMOHHO-TIPOLEAYPHBIX BOIIPOCOB YIIPABIICHUSI MHOTOKBAPTHPHBIM
JIOMOM, a TaKXe 110 OCYILECTBICHHIO KOHTPOJIbHBIX (PYHKIHIL.

OjHaKo TIO-TIPeXKHEMY JIUCKYCCHOHHOM ocTaercss mpobieMa
MpaBoOBO# (OpPMBI COBETa MHOTOKBAPTHPHOTO noMa. Hexoropwie aBTOpHI
Ha3bIBAIOT COBET MHOTOKBapTHUPHOTO JioMa «IIePEeXOIHBIM
JIOTIOJTHUTEIBHBIM WHCTHUTYTOM YIPaBJICHUS MHOTOKBAPTHPHBIM JJOMOM»
nu00  OpraHoM  yHpaBleHHUS MHOTOKBAPTHPHBIM  JoMoM. /[lpyrue
CTIEIMAINCTHI ONPENENSIOT €ro IPaBOBOH CTAaTyC KaK OJMH M3 CHOCOOOB
YTIPaBJICHUS] MHOTOKBAPTUPHBIM JIOMOM — CaMOCTOSITEIFHOE YIIpaBJIEHHE; a
HEKOTOpbIe BOOOIIIE MPU3HAIOT COBET OOIIECTBEHHBIM 00bEANHEHUEM.

Ha mam B3rmsia, maHHBIE TIO3WIUH HENB3sI CYUTAThH MPABIIBHBIMHU.
Tak, ecnu 3TO OOIIECTBEHHOE OOBEAMHEHHE, TO OO0S3aHHOCTh CO3JAHUS
coBera He cornacyercs ¢ monoxkeHmsMu Koucturymmn P® (ct. 30) o
cBOOOJIe EeATENPHOCTH TakuxX oOwenanHeHWH. He ciemyer paccmarpuBath
COBET JOMa W  KaKk  CaMOCTOSATENBHBIH  OpraH  YOpaBJICHUS
MHOTOKBApTHPHBIM 1OoMOM. Tosbko oOmiee coOpanne COOCTBEHHHUKOB
NOMEIIEHUIN  SBIAETCS EAMHCTBEHHBIM IIOCTOSIHHO — CYIIECTBYIOIIUM
opraHoM ympanineHus. KonedHno, coBet joMa He SBISETCS aJbTEPHATUBHBIM
CIIocOoOOM yTpaBIlICHHs U HE 3aMeHsIeT co0oi o0Iee codpaHue.

[loaTtomy, wucxonss w3 1Lened Cco3JaHMd COBETa JoMa U €ro
KOMIETCHIINH, COBET CJCQyeT paccMaTpUBaTh KaK 3aKOHOIATECIHHO
YCTaHOBIICHHYIO npouenypy CaMOOpTaHU3aIIH COOCTBEHHHUKOB
NOMEIIEHUH B KOHKPETHOM JIOME, IOCPENCTBOM KOTOPOM CO31AEeTCs
JIEHCTBYIOIINI Ha IMOCTOSTHHON OCHOBE aKTHB COOCTBEHHHMKOB TAaKOTO OMa
B LENsAX NOBBIIIEHHS 3(P(EeKTHBHOCTH YIpaBiIeHHs MHOTOKBAPTUPHBIM
JIOMOM.
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A. A.POMAHOBA
M BaHOBCKMII rOCYAAPCTBEHHBIM YHUBEPCUTET

IOHSITHE U ITPU3HAKHN OBBEKTA ITATEHTHOTI'O ITPABA

[TarentHOoe mpaBOo B Poccum umeeT CBOKWO, MyCTb U HE TaKylo
JUIUTENbHY10, ucTOpuio. OOBEKTaMH COBPEMEHHOTO IaTEHTHOTO IIpaBa
BBICTYIAIOT M300peTeHne, MojIe3Hasi MOJIeNb U MPOMBIIUICHHbIH o0paser.
Takoil cnekTp OOBEKTOB MAaTEHTHOTO MNpaBa OOYCIOBICH NpPU3HAHUEM B
Poccun nporpruerapHoii TEOPHH MHTEIUIEKTYJIBHBIX TIPaB.

[IpaBoBOil pexuM COOCTBEHHOCTH, TPAAWUIMOHHO HCIIOIb3YEMbIH B
OTHOIIIEHUH TEJECHBIX OOBEKTOB, NMPHEMJIEM JHIIb IS MaTepHabHBIX
HOCHTENEH  pe3ynbTaroB  TBopuyecTtBa.  IloatToMy B cTpaHax
KOHTUHEHTAJIbHOW TIPaBOBOW CEMbH B  OTHOLIEHHH  PE3yJIbTAaTOB
MHTEIJIEKTYaIbHOW NESTENIbHOCTH MPUMEHSETCS PEKUM HCKITIOYHTENEHBIX
npaB. CyTb TEOpHUH HCKIIOYHUTEIBHBIX IIPAaB COCTOUT B TOM, 4YTO BCE
MAaTCpHUAIBHBIE U HEMATCPUATIBHBIC PE3YJIbTATBl ACATCIBHOCTH YCJIOBCKA
NPU3HAIOTCSL ero  cOOCTBEHHOCThIO. OJHAKO HCKIIIOYUTEIBHOE IPaBO
SIBISIETCSL  CPOYHBIM, U MoCJie  WCTEYEHUS] YCTAHOBJIEHHOTO B
3aKOHO/IATEIbCTBE IEPHUOJa BPEMEHH OOBEKTHI HMCKIIOYMTENBHBIX IPaB
CTaHOBSITCS OOILIECTBEHHBIM JIOCTOSTHHEM.

Hcxonst w3 mapaaurMel IIPONPHETapHO Teopuu, Bce OOBEKTHI
MmaTeHTHOro 1mpaBa Poccunm  0OBEOMHEHBI HECKOJNbKMMH  OOIIMMH
MpU3HaKaMH, YTO W TIPHBEJNO, B KOHEYHOM cueTe, K (OpMHPOBAHHIO
MIATEHTHOTO TIpaBa:

1) wum3obpeTeHue, TmoJe3Has MOJETb W TPOMBIIUICHHBIM 06paser
SIBIISTIOTCSL pE3YIIbTaTaMH MHTEIUIEKTYaIbHOM JISSITEEHOCTH YEJI0BEKa;

2) Bce 00BEKTHI NATEHTHOTO MpaBa OTHOCSATCS K OIpelelieHHon chepe
JESATEIbHOCTU YEJIOBEKA H JOJIKHBI OBITh IPOMBIIUICHHO TPUMEHUMBI;

3) O0OBEKTBI MATEHTHOrO IMpaBa OXPAHAIOTCS TOJBKO  IOCIE
O(i)I/II_II/IaHI)HOFO MpU3HAHWA WX TAaKOBBIMH B PE3YJILTATC BBINIOJTHCHUA pAOa
(hopMasbHBIX IEHCTBUH;

4) OHHM OXPAHSIOTCS B COOTBETCTBHU C TEPPUTOPHATBHBIM TIPHHIIATIOM;

5) mpaBo Ha W300peTeHHE, MONIE3HYH MOJCIb WM IMPOMBIIUICHHBIH
o0paser JOKHO OCHOBBIBAETCS HA CIIELMAIBHOM OXPaHHOM JOKYMEHTE —
TaTeHTe.

Ha ocHoBaHNM yKa3aHHBIX NPU3HAKOB MOXKHO C/IENaTh BBIBOJ O TOM,
YTO OOBEKTOM MATEHTHOTO IMpaBa SIBISIIOTCS — IATEHTOCHOCOOHBIC
pe3ynbTaThl MHTEIUIEKTYaIbHON JESATEIBHOCTH B C(epe TEXHHIECKOTO
TBOpPUECTBA, MpaBa Ha KOTOpPBIE JCHCTBYIOT B TIpenesiax OFHOTO
TOCYAapcTBa M TOJIBKO MPU HAJIMYUH IIPaBOYCTAHABIMBAIOLIETO JOKYMEHTA
- IaTEHTA.
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U. H. PLIHEHKOB
MBanoBckMil rocyaapCTBEHHBI YHUBEPCUTET

K BOITPOCY O IIOBTOPHOM JIM3UHT'E

Kinaccuueckast MOJIETb JIA3WHTA NIPEACTABISAET coboit
COBOKYITHOCTh MMYIIECTBEHHBIX OTHOIIEHHH, CKIABIBAIOIINXCS B CBS3H
C mepedauell MMyIIeCTBa BO BpPEMEHHOE IIOJb30BaHHE, KyJda Kpome
JIOTOBOPA JIM3MHTa BKJIFOYACTCS TOTOBOP KYIUIM-TIPOAaXH. B TH3HHTOBBIC
OTHOIIICHUSI BOBJIEKAETCS TPEThsl CTOpOHa — Tmpojasel. JleraibHoe
olpenieNieHue 1oropopa au3uHra cr. 665 I'K 3akperuiser naHHy0 MOJENb.
IMostomy, TpeOOBaHUS 3aKIIOUCHHS JOTOBOpA KYIUTH-TIPOJAXKH IS
JABHEHINEH Mepenayd UMYIIeCTBA B JIM3UHT, KaK M YYacTHs MPOABIIA,
SIBITIOTCS. UMIICpaTHBHBIMH. HeoO0XO0AMMOCTh TpPHBICYCHUS JTaHHOTO
YYacTHHKA JeTaeT HEBO3MOXKHBIM 3aKJIFOUCHHS JIOTOBOpA JU3WHra B
HEKOTOPBIX CITydasX.

JIm3uHTOATETT> MOXET WMETh B COOCTBEHHOCTH WMYIIECTBO,
paHee SBISIONICECS TPEAMETOM IOTOBOpa JIM3WHTA, OJHAKO MO KaKHM-
b0 mnpWYnHAM (HampuMep, H3bATHE HUMYIIECTBA BCJIEICTBHE HE
HAYHCJICHUS JIM3UHTOBBIX IUIaTE)XEH) BO3BpAIIEHHOE JH3HHIOJATENIO 10
HCTEUCHUs  CpPOKa,  MPEAyCMOTpeHHOro  jporoBopoMm.  Jloruuno
MIPEINOI0KHUTE, YTO CPOK IMOJIE3HOTO MEHCTBUS TAaKOTO MMYILECTBA eI
He uctek. OJHAaKO, BO3MOXHOCTh TMOBTOPHOTO 3aKJIIOUEHHUSI JOTOBOpa
JU3WHTa B OTHOIICHWH  JAHHOTO  HMYINECTBA  3alperiacTcs
3aKOHOJATEIBCTBOM, T. K. JIM3MHTOJATelh HE MPHOOpeTaeT B
COOCTBEHHOCTh YKa3aHHOE€ JHM3HHIOIONYYaTeJIeM HUMYIIECTBO, KaK TOTO
TpeOyeT 3aKO0H, a YK€ UMEET ero B COOCTBEHHOCTH.

HNmymecTBo,  BO3BpalleHHOE B pe3yiapTaTe  JOCPOYHOTO
PaCTOpXKEHHS JOTOBOpa JIM3WHTA, MOXKET TIPHUBECTH K CEPbE3HBIM
yOBITKAM IJIM3WHTOMAATEINA, T. K. 1O BEINMICYKA3aHHBIM TPHYUHAM €T0
BTOPUYHBIA JIM3WHT HEBO3MOXKEH. VIHBIE CHENKH, HampaBlIeHHBIC Ha
peanm3anio  JaHHOTO HWMYIIECTBA, HE CMOTYT KOMIIEHCHPOBATh
HWHBECTHPOBAaHHBIE CPE/ICTBA.

MoxHO caenath BeIBOJ, YTO moioxeHus I'K u @3 n1omkHel OLITH
JIONIOJIHEHBl  HOBEJUVIOW O TMOBTOPHOM JIM3UHIE B  CIEAYHOIIEH
(hopMyTHpPOBKE:

«Ecnu wMyImecTBo, NMpHOOPETEHHOE Ui TMepelavyd B JIM3HHT,
BO3BpAIlICHO JIM3HUHIOIMONyYaTeIeM 0 MPUYUHE HAPYIICHUS UM CBOHX
0053aTEeNILCTB TI0 TAHHOMY JIOTOBOPY, a TaK)KE MHBIX OOCTOSTEIBCTB, 3a
KOTOpBIE JIM3UHTOJATEeh HE OTBEYAI, TO TaKOE HMMYIIECTBO MOXKET
MTOBTOPHO CTaTh MPEAMETOM JJOTOBOpA JIN3UHTA TI0 HHOMY JIOTOBODY.

K moBTOpHOMY JIM3WHTY NMPUMEHSIOTCS MpPaBWIIa, YCTaHOBIICHHEIC
JUTSL JOTOBOpA JIM3UHTA ¢ 0COOCHHOCTSIMH, YKa3aHHBIMU B TaHHOH CTaThe.

115



[Ipy TOBTOPHOM JIM3WHIC JIM3MHIOJATENb SBISIETCS JIHLOM,
BEIOpABIIMM TMPOAaBIA, W OepeT Ha cedsS COOTBETCTBYIOUINE 3TOMY
00513aTENBCTBAY.

M. . CBOPOBCKAI
MBanoBckUil rocyAapCTBEHHBI YHUBEPCUTET

YHUOUKADIUA U TAPMOHUM3ALIMSA B MEXKTYHAPOJHOM
YACTHOM ITPABE

MexayHapoIHOE YacTHOE MPaBO MPEICTABISET COOOH CIOXKHOE
KOMIUIEKCHOE TpaBoBoe oOpa3oBaHme. Ero oOBEKTOM  SBIAIOTCS
OTHOIICHHUS MEXAYHAPOIHOTO XapaKTepa, TO €CTh BRIXOIINE 3a TPEeaebl
OIHOTO TOCYAapCTBa: UYACTHONPABOBBIE OTHOIICHUS, OCJIOXHEHHBIC
WHOCTPAaHHBIM 3JIeMeHTOM. Hanmdne MHOCTPaHHOTO 3J€MEHTa MPUBOANT K
TOMY, YTO MEXAYHAapOJHOE YacCTHOE IIPaBO PETYIUPYET OTHOLIEHUS,
KOTOPBIC CBOMM COCTAaBOM JIGKAT B IMPABOBOM IOJIC JABYX WM Oosee
rocymapcts. VX 3HAYMMOCTh B KH3HH KaXIOrO TOCYIapCTBa MOPOXKIACT
OOBCKTHBHYIO  MOTPEOHOCTH B HMX  CJUHOOOPAa3HOM  MPaBOBOM
peryJIMpOBaHHY.

UeM aKTUBHEC MCHSCTCS MEXKIYHAPOIHBIA TPaKJaHCKHUA 000pOT,
TeM OOJbBIIe OH HYXIACTCS B PETYIMPOBAHWH MEXKTYHAPOTHBIM YaCTHBIM
TIPaBoOM. CrpeMuTensHas  JBONIONMSA JAaHHOM  0O0macTH  TpaBa
00yCIIOBIMBACTCS HE TONBKO CONHAATEHO-IKOHOMIYCCKUME PUIHHAME, HO
W aKTUBHOCTBIO MPOTEKAOIIMX B HEH TNPOIECCOB YHUPHKANIANA U
KoauUKaum.

YHupuxanms BBICTYTIAET 3aKOHOJATEIbHON TEHACHIUEN
COBEPILCHCTBOBAHUS U TIPOTPECCHBHOTO PAa3BUTUS MEXIyHApOTHOTO
YaCTHOTO TIpaBa, JAEHCTBHE KOTOPOTO, KaK MPEICTaBISETCS, 3aJI0KEHO B
CaMOoii €ro CyTH.

YHudukamnus mpaBa MNPEACTaBIACT COOOH  MpoOIeCC CO3MaHUS
e}II/IHOO6paSHbIX, OJMHAKOBBIX HOpM HAIlMOHAJIBHOT'O npaBa pa3H1)1x
TOCYJIapCTB MOCPEACTBOM 3aKITFOUCHUS MEXKIYHAPOIHBIX IOTOBOPOB.

TapMoHuM3amus mpaBa TpeACTaBiIsieT coOOW MpoIece CONMKCHUS
HAITMOHAJBFHBIX MPABOBBIX CHUCTEM, YMCHBIICHHE M YCTPAHCHHUE Pa3JIAUUi
MEXKITy HUMH.

['maBHOE OTNMYME TapMOHHM3AIUU TpaBa OT YHUMUKAIUH — 3TO
OTCYTCTBHE B 3TOM TIPOIECCe MEKIyHApPOIHO-TIPABOBHIX 00S3aTENBCTB
TOCYIapCTB, 3aKPEIUICHHBIX MEXIYHapOIHBIM HOroBopoM. OTCyTcTBHE
JOTOBOpHOW  (OpPMBI  ompedensieT  CcruenupuKy BCero  Iporecca
TApMOHHM3AINN: TOPAJOK CO3IaHWS W NPUMEHEHHS HOPM TIIpaBa, €ro
KOHEYHBIH pe3yJIbTart.
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U. H. CEIOBA, E. B. IEBOYKIHA
MBanoBcKMil rocyAapCTBEHHBI YHUBEPCUTET

T'PAXKJIAHCKO-IIPABOBOM PEXKMM KOCMHAYECKHX
OBBEKTOB

I'paxpanckuit  komekc P®, MexIyHapoaHble JIOTOBOPHI U
COTJIAIIICHUS] HE COJIEpIKaT YETKOTO OIpEeICHUs] KOCMUYECKOI0 O0BEKTa.
IIpoext ®3 «O rocynapCcTBEHHON pETHCTpaldy IIpaB Ha KOCMHUYECKHE
O6'I)CKTI)I U CACJIIOK C HUMMN» IIOHUMACT 110 KOCMHUYECKUM O6'I)€KTOM TEJI0
HCKYCCTBEHHOTO TIPOUCXOXIIEHHSI W €ro otTAeisieMble  (parMeHTsl,
3aIylieHHble Ha OpOUTY BOKPYT 3eMJIH, JPyroro HeOECHOTO Teja WM B
KOCMHY€ECKO€ MPOCTPAHCTBO U NMpEeAHA3HAYCHHBIC /ISl HCCIICIOBAHUS W/WIN
HCTIIOJH30BaHUST KOCMHUYECKOTO TIPOCTPAHCTBA W JPYTUX HEOCCHBIX Te,
KOTOPBIM TPHUCBOCH TOCYNAPCTBEHHBIN pPErHCTPallMOHHBIA HOMep. Takum
00pa3oM, cllelyeT 3aKpenuTh JEerajJbHOE OIpE/IesIeHHe KOCMHUYECKOTOo
o0pekTa. [IpaBOBOHM peXMM KOCMHYECKHX OOBEKTOB OIPENeNsIeTcs B
OCHOBHOM c TTOMOIIBIO CpEnCTB MeXTyHapOIHO-TIPABOBOTO
peTyIMpPOBaHMS: MEKAYHAPOTHBIX KOHBEHIINH, COTJIAMICHUH, JOTOBOPOB H
T. 1. «KOHBEHINS O perucTpanuu 0ObEKTOB, 3aITyCKAEMBIX B KOCMHYECKOE
npocTpaHcTBo», a03. 2 m. 1 cT. 130 'K P® ycranaBnuBaioT 00s3aTenbHYIO
rOCyJTapCTBEHHYIO PETHUCTPALNI0 KOCMUYECKUX 00bekToB. OOmuil mopsiIoK
TOCYAapCTBEHHOW pErucTpalliil IpaB Ha HEABWKAMOE HMMYIIECTBO
ycranoBier ®3 or 21.07.1997 N 122-®3 «O rocyaapcTBeHHOU
pEeTHCTpaIK PaB Ha HEABIXKUMOE UMYIIIECTBO U CICIOK ¢ HUM». Ho B 1. 1
cT. 33 JaHHOTO 3aKOHA YKa3bIBAETCS, YTO OH HE MPUMEHSTCS K PErHCTpaluu
IpaB Ha BO3AYIIHBIC W MOPCKHE CyIa, CyJa BHYTPECHHETO IUIaBaHUS W
KOCMHYECKHUE OOBEKTHI. CrnenmoBarteibHO, oOmmiA TOPSIIOK
TOCYapCTBEHHON  perucTpaldd Ha  KOCMHYECKHE  OOBEKTHI  HE
pactupoctpansierca. CrenuanbHas PErucTpands KOCMHYECKHX OOBEKTOB
YCTaHABIMBACTCS TOJNBKO Ha TIOA3aKOHHOM YypoBHe. IlocranosieHue
[IpaBurensctBa PO ot 26.06.2004 Ne 314 «O06 ytBepxxaennu [lonoxxenus o
OenepalbHOM KOCMHUYECKOM AareHTCTBE» OTHOCHT BEICHHE perucTpa
KOCMHUYECKUX OOBEKTOB K mojHoMouusiM DenepajbHOr0 KOCMHUYECKOTO
arenrctBa. Otcrofa BBITEKaeT MpolOjeMa HepaBeHCTBA IPAaBOBOTO
peryJIupoBaHusl TOCYJapCTBEHHOW PETUCTPallid OOBEKTOB HEABMYKMMOCTH
B O00wmEeM MopsijiKe, OCYLIECTBIISIEMOH Ha (QenepaJbHOM YpOBHE, U
IIPaBOBOTO PETYJIMPOBAHUSI TOCYIAPCTBEHHON PErucTpalii KOCMHUYECKUX
00BEKTOB, OCYILIECTBISIEMOH B crienuansHOM mopsiake. CrenoBaresbHo,
MOPSZOK TOCYIAPCTBCHHOW PETHUCTPAIAN TpaB Ha KOCMHUYECKHE OOBEKTHI
HE00XOAMMO 3aKpENHTh Ha (PeaepalbHOM YPOBHE.
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M. A. CEMEHOBA, K. A. XATOBA
MBaHOBCKMII rOoCyAapCTBEHHBI YHUBEPCUTET

IHPUCTPACTHE K ABAPTHBIM UTPAM KAK OCHOBAHUE
OI'PAHUMYEHUA JEECIIOCOBHOCTU I'PAKKJAHUHA

B cootBerctBumn ¢ denepanbabiM 3akoHOM OT 30.12.2012 1. Ne 302-
®3 "O BHeceHun u3MeHeHWH B riaBel 1, 2, 3 u 4 yacTu mepBoi
I'paxxnanckoro konekca Poccuiickoit ®enepaunu" B cratbe 30 wactu 1
I'paxxnanckoro  xomekca P®  pacmupuwics Ieped4eHb  OCHOBaHUM
OTpaHUYEHUs! IeeCIIOCOOHOCTH IpakAaHNHa. B yacTHOCTH, OTHUM M3 TaKUX
OCHOBaHMH Temepb MOXET OBITb, TO, 4YTO TPaKAaHWH BCJIEICTBUE
NPUCTpPacTUss K a3apTHBIM UrpaM  MOXeT OBITh OrpaHH4YeH B
JI€eCTIOCOOHOCTH.

[To MHeHHMIO 3aKOHOAATENS, OCHOBHBIMH 3aJlauaMH IO BHECEHHIO
mmMeHeHnid B yactu 1 crarbe 30 ['pakmaHckoro kojekca PD susrotes:
CO3JJaHME YCIOBMH IUI1 CHIDKCHHUS KOJHMYECTBA JIMI, WMCIOIINX
00JIe3HEHHOE MIPUCTPACTHE K a3apTHBIM HMTPaM, 3aIlliTa UMYIIECTBA U TIPaB
WICHOB CEMEH Tpaxk[gaH, CKIOHHBIX K pAacTOYMTENBCTBY MO TPHYUHE
KUTPOMAHUM», OXpaHa CYOBEKTHUBHBIX IIPAaB M 3aKOHHBIX HHTEPECOB HE
TOJNBKO TPaXKAaH, MONABIIMX B 3aBUCUMOCTh OT HIOPHOIO OM3Heca, M
YICHOB UX ceMeil, HO 1 00IIecTBa B IIETIOM.

[Tpn npumenenun HoBoit penakuuu ct. 30 [K PO crenyer obpatuth
BHHMaHHE Ha HEOOXOJMMOCTh 3aIlIUTHl I'PaXKAaHCKO-TIPABOBOM c(ephl JIHI,
«IIPUCTPACTHBIX» K a3apTHBIM UI'PaM, OT BO3MOKHOTO 3JI0yNOTpeOIeHNs B
HCIIOJIB30BaHUH JJAHHOTO CII0C00a 3aIUTHI CO CTOPOHBI TPETHUX JHII (€ro
ONM3KMX POJICTBEHHUKOB W WHBIX JIMI) 1 HEOOOCHOBAaHHOTO OTPaHMYECHUS
nx gneecriocobHocTH.. HemanoBaxHoO M TO, Kak cyn OyJeT TOJNKOBaTh
JaHHYI0O HOpPMY M 4YTO CJIEAyeT CUMTaTh IPHUCTpAacTHeM, a 4To HeT. Ha
CETONHAIIHUKM [IeHb 3aKOHOAATEAb HE JaeT TOHATHA IPUCTPACTHS K
a3apTHBIM MIPaM U 3TO ABJSIETCSI MPOOEIOM B MPABOBOM PETYIMPOBAHUHU
JAHHOTO BOTIpOCA.

Takum 0Opa3zom, Ha JaHHBIA MOMEHT IIpobiema octaércs 6onee ueM
akTyanpHO#. OT TOro, KakuM 00pa3oM OyJeT TOJKOBATHCS JaHHas HOPMA,
OyZerT 3aBHUCETh, HACKOJbKO 3((HEKTUBHA OKa)XETCs 3Ta HOBAaLUA B
npakThKe ee npuMmeHeHus. ClielOBaTENbHO, 3aKOHOJATENI0 HEOOXOANMO
MIPUIOKUTH BCE HUMEIOIIMECS CWIIBI M BO3MOXKHOCTH JUISI CKOpEHIIero
yPETYJIMPOBAHHUS JTaHHOTO BOIPOCA.
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K. 10. CUJSIKVHA
MBanoBcKMil rocyaapCTBEHHBI YHUBEPCUTET

PACYETBI 1O AKKPEJJUTUBY: BOSMOXXHbBIE U3BMEHEHUA

IIpoext @3 N 47538-6 «O BHeceHMH W3MEHEHHH B 9acTH TEPBYIO,
BTOPYIO, TpPETbIO M ueTBepTylo I'paxkgaHckoro konekca Poccuiickoit
®Denepanuu, a TakkKe B OTJEIbHbIE 3aKOHOAATENbHbIE aKThl Poccuiickoit
Oenepanum» (nanee — IIpoext) mpeanonaraeT CymecTBEHHOE M3MEHEHUE
COJIEpXKaHU HOPM, PErYIHPYIOIIUX pacueTsl 10 aKKPEIUTHBY.

Psn m3MeHeHH MMeeT IeNbI0 YCOBEPIIEHCTBOBATh HOPUIANUYECKYIO
TE€XHUKY COOTBETCTBYIOLIMX IpaBoBeIX HOopM. K mpumepy, B cT. 869 T'K
0€30T3bIBHBIM MPHU3HAETCSl AKKPEIUTUB, KOTOPBIII HE MOXKET OBITh OTMEHEH
0e3 coriacus MOIyJaTeNs JCHEXHBIX cpeAcTB. B To ke Bpems cT. 868 'K
MIPU3HAET OT3BIBHBIM AaKKPEAWTHB, KOTOPBI MOXET OBITh W3MEHEH WIH
OTMEHEH 0e3 coryiacus IOoJydaTelsl JACHEXKHbIX cpeacTB. O4YeBHIHO, YTO
cT. 869 I'K HyXnamace B JOMOJHEHNH, TaK KaKk OE30T3BIBHBIM aKKPEAUTHB
HE MOXeT OBITh HE TONBKO OTMEHEH, HO W H3MEHEH 0e3 coryiacus
noiy4vatens. PacmIupuTensHOE TOJIKOBAaHWE HOPMBI CIOXKWIOCH W B
CynieOHOM MpaKTHKE.

Hexoropple = W3MEHEHWs  HampaBieHbl  Ha  yHUQUKanuo
MEKAYHApOIHOTO U BHYTPUPOCCUICKOTO IPaBOBOIO  PETYIHPOBAHUS
aKKpeIUTHBHBIX pacueToB. Hampumep, B cT.868 I'K 3akperuiena
Npe3yMIIMs  OT3BIBHOCTM  aKKpeAWTHBA B IPOTHUBOINOJIOKHOCTh
MeXAyHapogHoi mnpaktuke. W3menenus B cT. 869 I'K mnpennonararor
3aKperUIeHue MPe3yMITHUN 0€30T3bIBHOCTH aKKPEINTHBA, a TAK)KE B CBS3H C
9THM KOHKPETH3alUI0 00s3aHHOCTEH OaHKa-SMUTEHTa ¥ HCIIOJIHSIOLIETO
OaHKa.

Opnako Hanmboniee CyIIECTBEHHBIM SIBIAETCS HW3MEHEHHE CaMOM
KOHCTPYKIIMM  pacdyeToB 10 aKKpeIuTuBy. B  Hacrosmee BpeMs
3akperuieHHoe B cT. 867 I'K moHsTHE pacyeToB 10 aKKPEIUTHBY
IpPEAIoaraeT, 4YTo 0043aTeIbCTBO BO3HUKACT MEXIY IUIATEIBIIMKOM
JCHE)KHBIX CPEICTB M OAHKOM-3MUTEHTOM, TOT/a KakK IpeZrojiaracMble
U3MEHEHHs KOPEHHBIM 00pa3oM HM3MEHSIOT NaHHYIO cxemy. M3meHeHHas
ct. 867 I'K Oyzner cBsi3pIBaTh 0053aTEIHCTBOM OaHK-3MUTEHT M MOJTyYaTels
JICHEXKHBIX CPEJCTB.

Takoe W3MEHEHHWE HEU30EKHO CKaXeTCs Ha OTBETCTBEHHOCTH
YYaCTHMKOB aKKpPEeIUTHBHBIX pacdeToB. CyllecTByromas KOHCTPYKLUS
MIPEAIOoJIaraeT, YTo IUIATEIbIIMK MOXET ObITh CYOBEKTOM OTBETCTBEHHOCTH
32 HE0OOCHOBAHHBIM OTKa3 MCHOIHAIOMEro OaHKa B BBIIIATE aKKPEIUTHBA,
TaK KakK TOJIBKO C HMM H3 BCEX YYAaCTHHKOB PAacyeTOB IO AKKPEIUTHUBY
CBSI3aH TIIOJIy4yaTellb JICHEKHBIX CPEACTB  (IIOCPEICTBOM OCHOBHOTO
oOsi3arenscTBa). Ecmm momydaTenb CTaHET CTOPOHOM AaKKPEIUTHBHOTO
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o0s3aTennbcTBAa, TO ~ OAaHK-OMHTEHT  CTaHET  CYOBEKTOM  Takou
OTBETCTBEHHOCTH.

C. A. CMHMPHOBA
M BaHOBCKMI FOCYAAPCTBEHHBIM YHUBEPCUTET

HOJYYEHME COI'JIACHUA COBCTBEHHUKA UMYIIECTBA
BIOJKETHOT' O YYPEKAEHUA KAK DJIEMEHT MEXAHU3MA
KOHTPOJIA 3A EI'O HCITIOJIB30BAHUEM

CoOCTBEHHHKY Kak JIMIly, 3aWHTEPECOBAaHHOMY B HCIIOJIb30BaHUU
HMMYIIECTBA HA/UIeXKAIMM 00pa3oM, MpPEAOCTaBIICHbI IOJIHOMOYHS B cepe
KOHTpOJIS 32 (PMHAHCOBOW M MMYIIIECTBEHHON AEATEILHOCTHIO OI0/PKETHOTO
yupexaenusi. OxHol 3 GpopM IpeaBapHUTEIHLHOTO KOHTPOJIS COOCTBEHHHKA
MMYILIECTBA 3a €ro0 MCIOJIb30BAaHUEM SABJIETCS Jada CoIJlacus Ha
COBEpIICHHE OIO/KETHBIM YYPEKACHHEM KPYIHBIX CIHETOK; CICIOK C
3aWHTEPECOBAHHOCTBIO; aKTOB PACTIOPSDKEHHS 0CO00 IICHHBIM JBIKHMBIM
HMMYIIIECTBOM, 3aKPEIICHHBIM 32 HUIM COOCTBEHHHUKOM HJIM IPHOOPETEHHBIM
OIO/UKETHBIM YUPEkKIEHHEM 3a CUET BBIIEJICHHBIX UM CPEACTB, a TaKKe
HEABWKUMBIM  HMMYILIECTBOM  BHE  3aBUCHMOCTH  OT  OCHOBAaHMH
BO3HHUKHOBEHHS IIpaB HAa HETO M HUCTOYHHKOB IIOJIy4€HHs CPEICTB Ha €ro
npuobpereHue.  Jlymaercs,  ycTaHaBiIMBas — IOJOOHBIE  IIpaBUIA,
3aKOHOJATENb MPEATonaral 3alldTUTh HMMYILECTBEHHBIE IIpaBa CaMOro
OI0/DKETHOTO YUPEXJIeHHs, COOCTBEHHHKA €ro MMYILIECTBa, paOOTHUKOB U
norpeduTeneil  OKa3blBaeMbIX  YUYPEXKICHHEM YCIYr, IpeJOTBPaTHUB
HelenecooOpa3Hoe PacxoJOBaHHE CPEJICTB M HEOOJyMaHHBIC WIIM Jlaxe
HEe100pOCOBECTHBIE ACHCTBHUS €r0 PYKOBOAUTEIIS.

Oco0eHHOCTH MOTYYeHHs COTJIaCHS Ha PACHOPSIKEHUE UMYIIECTBOM
OI0/UKETHBIM ~ YUPS)KICHHEM 3aKpeIUIEHbl B aKTaX BEJIOMCTBEHHOTO
XapakTepa, paclpoCTPaHAIOIMIAX CBOE JEMCTBUE Ha  yUYpEXKIEHHUs,
Haxo[sIecs B BEOCHWH Opra"a-HOpMoTBopua. COOTBETCTBEHHO,
KOHTPOJIUPYIOIIMH OpraH (hakTU4EeCKH OIpPEAeIieT BCE MpPOIETypHBIC
BOIIPOCHI MOJIYYCHUA TMMOAKOHTPOJIbHBIM JIMIIOM TakKkoro corjacusda
caMoCTOATENBbHO. Takoe IoJIoKEeHHE Bellled ONpaBJaHO B TOM 4YacTH, B
KaKkol  TO3BOJSIET  YYUTHIBaTh  chenupuky cdepbl  AesTeIbHOCTH
OI0/DKETHBIX yupexaeHuil. OJHaKO NPU YCTAHOBJIICHHU YKa3aHHBIX HPaBHJI
HEOOXOJAMMO  TMOMHHUTH O  HEJIONYCTHMOCTH  HapylleHHs  IIpaB
MOJKOHTPOJIBHBIX JIMLL, B T. Y. IpaBa HAa MOTUBUPOBAHHBIN OTKa3.

IIpexycMoTpeHHBIH 3aKOHOM MEXaHHU3M KOHTPOJIA 3a
HCIIOJIb30BAHMEM MMYLICCTBA YYPEIKIACHUEM IIOCPEACTBOM IIOIYYCHUS
Corjacys Ha pacHOpsHKCHHUE UM CIIOKHO OLCHMBATh HErATHBHO, IIOCKOJIBKY
OH TIO3BOJSIET OOECHEYHThH JOCTIDKEHHE LENCH CO3JaHus YUpexICHUS,
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3¢ PEKTUBHOCTD HCIOJIB30BAHUS HMMYIIECTBA M, OJTHOBPEMEHHO, HE BJICYET
HaBs3BIBAHMS YUPEXKICHHWIO  BOJIM COOCTBEHHHKAa IO BOIPOCaM €ro
JeATEIbHOCTH.

E. C. COJIOBLEBA
HBaHOBCKMI rOCYAAPCTBEHHBIM YHUBEPCUTET

JIMIEA3UOHHBINA IOrOBOP O MPEJOCTABJEHUU IPABA
HNCIIOJIB30BAHUS CEKPETA ITPOU3BOACTBA

CornacHo ¢T1.1225 'K P® cekpet npou3BoacTBa(HOY-Xay) SIBISIETCS
pe3yJIbTaTOM HMHTEJUICKTYalIbHOUM JIESITEIIbHOCTU, B OTHOIIICHHH KOTOPOTO Y
ero o0iamaTeNss UMEeTCsl HCKIIFOUNTEIBHOE MPaBO HCITOJB30BAHHS €r0 TI0
CBOEMY YCMOTPEHHIO JIFOOBIM HE NPOTHBOpEYAIINM 3aKOHY crocoboMm. B
YaCTHOCTH, 00JaJaTe’lh MOXKET PaCHOPSAANTBCS TPHHAUICKAIINM EMY
HUCKIIIOUYUTENBHBIM ~ TIPABOM  Ha  CEKpPeT  MPOM3BOJACTBA  IyTeM
NPEAOCTaBICHU  JIpYroMy JIMIly IIpaBa  MCIOJb30BaHUS  CEKpeTa
MPOM3BOJICTBA B YCTAHOBJICHHBIX JOTOBOPOM Npenenax (JUICH3UOHHBII
JIOTOBOP O MPEIOCTABJICHNH TIPpaBa UCIOJIB30BaHUS CEKPETA IPOU3BOJICTBA).

Ilo nuuEeH3MOHHOMY JOTrOBOpY OJlHA CTOpoHa — oOjaaaresnb
HUCKIIIOYMTENILHONO IpaBa Ha CEKPET IPOM3BOACTBA  (JIMIIEH3HAp)
MPEIOCTaBIIeT WM  00s3yeTcs  MNPEIJOCTaBHTh  JPYrOH  CTOPOHE
(MueH3waty) IpaBa  HCIONB30BAHHS  COOTBETCTBYIOIIETO  CEKpeTa
MIPOM3BOJICTBA B YCTAHOBIICHHBIX JOTOBOpPOM mpenenax. [lo cymecTtBy Ha
JAHHBIA OOBEKT PACHpPOCTPAHACTCS PEXUM (PaKTHIECKOH MOHOIOIHN
pa3paboTryrka TaHHOH WHPOPMALINHU, KOTOpas UMEET LEHHOCTh JI0 TeX Top,
MTOKa SIBIISICTCS HEIOCTYITHOM W HEM3BECTHOW APYTHM JIMIIAM.

BreigernM  cnenmyromue 0COOEHHOCTH JIMIIEH3MOHHOTO JOTOBOpa O
MIPEeIOCTaBICHUH IIPaBa NCTIONB30BaHMUS CEKpPeTa MPOM3BOACTBA (HOY-Xay):

- TMPEeJAMETOM JIOTOBOpa  BBICTYyMAaeT MpPEXJe BCEro Imepeaya
unpopmarnmu. KoMMepueckyro eHHOCTh UMEET UMCHHO HH(pOpMAIus, a ee
pa3paboTka JpYyrdM JIMIOM MOXET MPHUBECTH K  MPEKPAILICHHIO
(haKTUYECKON MOHOTIONHY U yTPaTe KOMMEPYECKOHN IECHHOCTH;

- CpOK, Ha KOTOPBIM 3aKIIt0YaeTcsi JOrOBOP, HE MOXET HPEBHIIATD
CPOK JEHCTBUS HCKIFOYUTEIHFHOIO IpaBa Ha CEKPET MPOU3BOACTBA (B
pamKax 5-To cpoka, ycraHoBieHHoro cT.1235 'K PO;

- CYIIECTBCHHBIM YCJOBHEM SBIISICTCS YCIOBHE O COOJNIOICHUH
KOH(UICHIINATHFHOCTH, TaK KaK HEBBITIOJHEHUE JaHHOTO YCIOBHS BEIET K
MIPEKPAILEHUIO CaAMOM BO3MOXHOCTHU AEUCTBUS JOTOBOPA,

- B JAaHHOM JIOTOBOPE IIEJIECOOOpa3HO TMPEAyCMOTPETh BBIILIATY
€IMHOBPEMEHHOM CYMMBI, a HE MEPUOINIECKUX IIIATeKEeH B 3aBUCHMOCTH
OT TIOJTyYeHHsI IPUObUTH (POSUITH), T.K. pa3paboTUYHUKU HOY-Xay HE3aBHCHUMO
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OT CBOEH BHHBI MOTYT TIOTEPATH 'MOHOINOJNHWIO", B CBS3M C YeM
JIMLEH3UOHHBII JOTOBOP MOXKET YTPATHTh CMBICI IS JINLICH3MATA,;

-Cpel OCHOBAaHMH IpPEKpalleHus] IaHHOTO J0roBopa - yTparta
cekpeTHoCTH UH(OpManuy, ee "0O0HapOIOBaHHUE.

10. C. TUXOMHPOBA
HBaHOBCKMI FOCYAAPCTBEHHBIM YHUBEPCUTET

OCHOBAHMUYS U ITOPAJOK ITPEKPAIIIEHUS BPAKA
1O 3AKOHOJATEJIBCTBY P® 1 THOCTPAHHBIX
IrOCYJAPCTB

Cembst 1 Opak SBISIOTCS BBICIIMMH LEHHOCTSIMH YeJIOBEYECKOTO
obmectBa. VIMEHHO ceMbsi BBICTYHAaeT TapaHTOM CTAaOWJIBHOTO Pa3sBUTHUS
moboro rocynapcrBa. llpekpamenne Opaka TOAJEKHUT CTPOTOMY
3aKOHO/IATEIBHOMY PETYIHPOBAHUIO B CBSI3H C TEM, YTO HAOIIOJArOMIAsAC B
MoCiIeHee BpeMsl TEHACHIMsA oOecneHWBaHHS Opaka H  CeMbH
OTPHUIATENIFHO CKA3bIBAETCS HA AaJbHEHIIIEM pa3BUTHUH OOIIECTBA B LIEJIOM.
Bocnpon3BoacTBO U pa3BUTHE HEBO3MOXKHO 0€3 CO3aHUs, MOANCPKAHUSI U
YKPEIUJICHUS! HHCTUTYTa CEMBH.

Poccust sBhseTcss ONHOM M3 HEMHOTMX CTpaH, [OILyCKAaroLIUX
BO3MOXXHOCTh pa3Bojia B aJAMUHHCTPAaTHBHOM MOpsake (Tak ke, Kak B
Hopseruu, Hanuu, Ucnanauu, [lopryranuu, dctonun, Ykpaune, CIIA). B
OOJIBIIMHCTBE CTPaH pacTop)KeHHe Opaka MPOUCXOAMT TOJBKO B CyaeOHOM
nopsinke, Harpumep B BenmkoOpurannu, ®pannun, Benrpun, I'epmanum,
Wranuu, Ilonbme, Xopsaruu, Yexun. OcHOBaHMS IpeKpamieHus Opaka
Ppas3JIuyIHbI.

HcuepnpiBatomuii TepeYeHbh OCHOBAHHWN NpeKpamleHus Opaka
conepxwurcs B cT.16 Cemelinoro konekca Poccuiickoit deaepanmu:

1) cMepTh 0IHOTO U3 CYIPYTOB;

2) oOBsIBIICHHE CYJOM OJHOTO M3 CYIPYTOB YMEPILINM;

3) pacrop:kenue Opaxa (pa3Bojl) IO 3asABICHUIO OJHOTO WM 000MX
CYIIPYTOB, a TaKkXKe IO 3asABJICHUIO ONEKYyHa CyNpyTra, IPU3HAHHOTO CYAOM
HEZIeeCIIOCOOHBIM.

B T'epmanuu Opak MOXKET OBITH PAaCTOPTHYT BCIEACTBHE CMEPTH
OJHOTO W3 CYNpYroB JHOO Ha OCHOBAaHMH CyJIeOHOTO pEHICHHs II0
3as1BJICHUIO OJTHOTO MJIM 0OOHX CYIIPYTOB.

B BenukoOpuTanuu npegycMOTpeHbl TaKne OCHOBAaHHUSI JUIsl pa3Bo/ia,
KaK CyIpyXXecKas HEBEpHOCTb; OCTaBJEHHE CyIpyra-ucrua 0e3
YBaKHUTENBHBIX MIPUYMH HA CPOK HE MEHEE TPeX JIET; )KECTOKOe 0OpallieHNe;
Hew3JeuynMasl aymieBHas O0JIe3Hb CyNpyra INpH YCIOBHM HaXOXJCHUS Ha
M3JIEYCHUH HE MEHEE IITH JIET JI0 OOpalIeHusI CYIpyra-ucTia B Cy.
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Takum o00pa3oM, YKpeIsieHHe HWHCTUTyTa Opaka W CEeMbH, Y9TO
CHOCOOCTBYeT  JanmpHEWIIeMy  CTAaOMJIBHOMY  pa3BHTHIO  OOIIECTBa,
BO3MOXKHO TONBKO Oylarogapsi yYTBEpXKIOCHUIO, C OJHOW CTOPOHBI,
LIEHHOCTeH CeMbH M Opaka B CO3HAHWU CAMOTO YEJIOBEKa M, C APYron
CTOPOHBI, CO3/IaHHI0 TOCYJApCTBOM BHEUIHMX ONaronpHATHBIX YCJIOBHI
JKM3HU B OOIIECTBE.

P. E. TYIIbII'NMH
MBaHoBCKMi rocyAapCTBEHHBIM YHUBEPCUTET

OCOBEHHOCTH ITPABOBOI'O PEXKMMA JIOT'OBOPA
YYACTUSA B JOJIEBOM CTPOUTEJIBCTBE

JloroBop y4acTUs B  JIOJICBOM CTPOUTEIBCTBE  PETYIHPYET
OTHOIICHHUS MKy TpakIaHaMH (yJ4aCTHUKAaMHU JIOJIEBOTO CTPOUTEIILCTBA),
BKJIAZBIBAIOIIMMH CBOM [ICHE)KHBIC CpEACTBA JJIS JIOJIEBOTO y4acTHs B
CTPOWTENBCTBE MHOTOKBAPTHUPHBIX JIOMOB, W JIUIIOM, IPHUBIEKAIOIIAM
JIaHHBIC NEHEe)KHBIE cpeacTBa (3acTpodmuk). IlosBineHne W manpHeHIICe
pa3BUTHE JAHHOTO JIOTOBOpa B POCCHUICKOM 3aKOHOJATEIHLCTBE HMEET
OTPOMHOE 3HAYCHHUE JJIS PEIIESHUS KUITUIITHON MPOOIEMBI.

Crnopbl 0 NPaBOBOW KBaTU(HKAIMK JOTOBOpPA y4acTHsl B JIOJICBOM
CTPOUTENLCTBE MPOJODKAIOTCS B OTEUECTBEHHONW HAyKe Ha MPOTSHKEHUU
BCETO BPEMEHM CYIIECTBOBaHHsI JTOro Buaa jgoroBopa. CyllecTBYIOT
MPEUIOKEHUST  KBATU(HUIIMPOBATh  JIOTOBOP  y4yacTUsS B JIOJICBOM
CTPOMTENBCTBE KaK JOTOBOP 00 OKa3aHUH yCIYT, Pa3HOBHIHOCThH JOTOBOpA
MOJIpsiia WM JIOTOBOP KYIUIM-TIPOJIQXKH HWMYIIECTBA, KOTOpoe Oyaer
CO3J1aHO MPOAABIIOM B OyAYyIIIEM, a TAKXKE paCCMATPHUBAThH JOTOBOP y4acTHs
B JIOJICBOM CTPOUTEIHCTBE KaK CMEIIAHHBIA IOroBOp. PacmpocTpaHeHHBIM
SIBIIICTCS] TOHUMAHUE PacCMaTPUBAEMOTO JOTOBOpa KaK MHBECTUIIMOHHOTO.
[IpoTuBomonOX)KHOK KOHIIEMIUN TIPUICPKUBAIOTCS aBTOPHI,
JOKa3BIBAIOIINE, YTO OTHOIICHHUS CTOPOH II0 JOTOBOPY y4YacTHS B JOJICBOM
CTPOMTENHCTBE MPUHINUITHAIBFHO HENb3s CANTATh HHBECTUITMOHHBIMH.

Opnako HaumOosiee NMPaBUILHOH M OOOCHOBAHHOW IIPEICTaBIISETCS
KOHIIEMITNS, B COOTBETCTBHM C KOTOPOW JOTOBOP YYacTHs B JOJEBOM
CTpOI/ITCJ'[I)CTBe - HOBBIﬁ CaMOCTOHTeHBHBIﬁ BUJ Fpa)KI[aHCKO-HpaBOBOFO
noroBopa. Tak, JOroBOp y4acTHsl B JI0JIEBOM CTPOUTENHCTBE OTIMYAETCS OT
JIPYTUX  CMEXKHBIX TPAXKITAHCKO-TPABOBBIX  JIOTOBOPOB:  MPEAMETOM
JIOTOBOpa, 00JIaCThIO MPUMCHCHHS, CTOPOHAMH M WHBIMH dJIEMCHTaMu. B
9TOM CMBEICTIC, XapaKTepu3ys MPaBOBYIO IMPHPOIY YKa3aHHOTO JOTOBOPA,
cleIyeT OTMETHTh, YTO OH B TIOJHOH Mepe He MOXO0XK HU Ha OJUH U3 BUIOB
JIOTOBOPOB «KJITACCHIECKUX» (POPM.
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TakuM 00pa3zoM, MOXKHO CKa3aTh, YTO JIOTOBOP YYacTHS B JOJIEBOM
CTPOUTENBCTBE 3aHUMAET CaMOCTOSITEIFHOE MECTO B CHCTEME IPaXKIaHCKO-
TIPaBOBBIX JIOTOBOPOB.

O. A. UMBIPEBA
HBaHOBCKMI rOCYAAPCTBEHHBIM YHUBEPCUTET

AKTYAJIBHBIE ITPOBJEMBI IPEJMETA JOT'OBOPA
DOAKTOPHUHT A

3a mocnenHue roAasl B Poccum mpowusomien 3HAYUTENBbHBIM poCT
PBHIHKA (DaKTOPUHTOBBIX YCIYT. B TO ke Bpems, yuacTHUKH (DaKTOPUHTOBBIX
OTHOILIEHWH B IOBCEAHEBHOM NPAKTHUKE YacTO CTaJKUBAIOTCI C
TPYAHOCTAMH, OOYCIIOBIICHHBIMH HECOBEPIICHCTBOM 3aKOHOJATEIHCTBA B
JAHHOM cdepe.

Tak, mucnosunms cratbu 824 'K PD nHe mo3Bomisier 0aHO3HAYHO
MTOHATH, YTO SBJISETCS CYIIECTBEHHBIMH YCIOBHSIMH JOTOBOpa (haKTOPHHTA.
[Ipemmer moroBopa MmO CyTH CBEOSH JHMIIh K (DUHAHCHPOBAHHUIO IIOJ
YCTYNKY JAEHEXHOro TpeboBaHus. TakoW TOAXON  3aKOHOMAATENs
IIPEJICTABIIAETCS. HE COBCEM BEpHBIM. I10CKOIBKY B POCCUICKOM U MUPOBOH
npakTHKe (GUHAHCHPOBAHUE MOJI YCTYIKY JICHEKHOTO TPEOOBAHUS SIBIISIETCS
TOJIBKO 3JIEMEHTOM, BXOJIIMM B KOMIUIEKC yCIyr (DaKTOpHHTa, U TO HE
oOs3arenbHBIM. B yacTHOocTH, B paMmkax  (akTOpUHra  IIUPOKO
BOCTpPeOOBaHBl YCIyTW IO YHPABJICHHIO AEOMTOPCKOH 3aJ0KEHHOCTHIO,
CBs3aHHBIC C Tepenavedl JCHEXKHBIX TpeOoBaHWHA Oe3 TMpernoCcTaBICHUS
(uHAHCHPOBAHHS.

W3menutrs  curyanuio — npusBaHel  nompaBkk B K PO,
moxrotoBnernbie CoBetoMm mpu Ilpesunente Poccmiickoit denepanmu 1o
KoOu(HUKANU ¥ COBEPIICHCTBOBAHUIO TPAKIAHCKOTO 3aKOHOIaTEIILCTBA Ha
ocHoBe yTBepxkaeHHoW IIpesmmentrom P® Kowmenuuu pas3BUTHSA
TPaKOAaHCKOr0 3aKOHOJATENbCTBA.

Takum o0pazoMm, BKIIOYCHHE B TpPEeIMET JOTOBOpa IEJIOT0
KOMIUIEKCA YCIIYI, OKa3blBaeMbIX (aKTOpPOM  KIHMEHTY, IO3BOJHT
OTrPaHUYUTH JOTOBOp (akTOpHHTra OT KPEIUTHOI0O M HWHBIX BHJIOB
JO0TOBOPOB, a TAKKC NPUMCHATH NPU PETryJIMPOBAHUN JTaHHBIX OTHOIIEHUN
Hopmbl naBbl 43 T'K P®, a He mojokeHust 0 LECCHH, MEepPEeBOjAE I0Jra,
MOPYYUTENbCTBE KIMEHTA 3a JO/DKHMKA U Jp. OTO, B CBOIO Ou€penb,
MMO3BOJIUT BBIPA0OTaTh CIUHOOOPA3HYIO CYACOHYIO MPAaKTHKY MO JelaMm,
CBA3aHHBIM C PACCMOTPEHUEM CIIOPOB, BBITEKAIOIIUX U3 JOTOBOPOB
(axTopuHra.
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Cekuus
«PUMCKOE IIPABO»

A. A. AOAHACBEBA, K. M. CUMAT'MHA
MBanoBckUi rocyaapCTBEHHBIH YHUBEPCUTET

ITAKTBI PUMCKOI'O YHACTHOTI'O ITPABA

Pumckas noroBopHast cucteMa SIBIISIaCh CBOCOOPA3HOM M CIIOXKHOM B
TOM OTHOIICHHWH, YTO OHA pa3iindajia JBa BUAA JOTOBOPOB: KOHTPAKTHI U
TIAKTHL

KoHTpakTel — 3TO AOTOBOPHI, NMPU3HAHHBIC IMBHIBHBIM IPAaBOM H
CHAOXEHHBIE MCKOBOI 3aIlMTOM.

ITakt (pactum) - HedopMmMasbHOE COTJAIICHHE MEXAY IBYyMS
CTOpPOHAMH, B KOTOPOM OTCYTCTBYIOT WM HE COOJIOJIEHBI MOJIHOCTBHIO
YCIIOBUS, TpEABSBIsEMbIE K JOrOBOpaM. OTO COIVIAllleHHe, He
NpeaAyCMOTPEHHOC TUBUJIBHBIM ITPABOM.

B orinume OT KOHTpaKTa MakT, Kak MPaBHJIO, €CTh COTJIalIeHHe, He
MOJIb3YyIOIeecs] MCKOBOM 3amuroil. C TedeHHeM BpPEMEHU HEKOTOphIe
KaTeropuy IaKTOB BCE YK€ ITOJIyYMJIM WCKOBYIO 3aIluTy. Bo3HMKIM aBe
KaTeroOpyH MaKTOB:

* pacta nuda, “ronbie” MakThl, He CHA0KEHHBIE HCKOM

* pacta vestita, makTe! “omeTbie”, CHAOXKEHHBIE HCKOM:

1. [omomuurensHble (pacta adiecta) - IOMONHUTENBHBIE K
OCHOBHOMY JOTOBOPY COTJIAIICHUS, IMPHCOCTUHSICMbIE K HEMy WIH B
MOMEHT €T0 3aKITIOUEHIS, WM e BIIOCIEACTBUH C IIETbI0 BHECEHUS KaKUX-
MO0 U3MEHEHU B OCHOBHOM JIOTOBOP

2. Iperopckue - pacta praetoria :

a) receptum argentarii - HedopMmalbHOE COTINIAIICHHE MEXIY
0aHKUPOM M KJIMEHTOM, CIIy)Kalllee LIeJIsIM ITOPYYHUTEIbCTBA.

0) receptum nautarum, cauponum, stabulariorum - cornamenue c
X035€BaMU CY/IOB, COJCPKATEISIMU TOCTHHHUII W TIOCTOSUIBIX JIBOPOB O
COXPaHHOCTH BEIEH MPOE3KHX.

B) receptum arbitrii - corjameHue 00 HCHOJHEHUH POJH
TPETEHCKOTO CyIbH.

3. Umneparopckue - pacta legitima —

a) compromissum - COTJAIICHHWE, B COOTBETCTBUU C KOTOPHIM 00e
CTOPOHBI  pelIeHHe KaKoro-mubo cropa TmepegaBaiud  H30paHHOMY
TpeTeHCKOMY CyIObe H OBUIM OOS3aHBI TIOAYMHATHECS BBEIHECEHHOMY
PpelIeHuro.
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6) pactum dotis - coriamenne MeX1Iy JHUIIOM, BCTYMAIOLINM B Opak,
1 JIULIOM, O0CIIAIOIINM TIepeiaTh eMy MPHIAHOE;
B) pactum donationis - coryamieHue o 1apeHnu.

T.T'. BAPAIIIKOBA
MBanoBckUi rocyAapCTBEHHBI YHUBEPCUTET

PUMCKAS U TEPMAHCKAS MOJEJIb ITPABA 3A€TPOﬁKH
U EE BOILUIOIIEHUE B NPOEKTE U3MEHEHUH I'K P®

IIpaBo 3acTpoWKH B PHMCKOM IpaBe SBISAETCA OJHUM H3 CaMbIX
npeBHuX. [l ero o0O3HaYeHMS WCIIONB30BANCS TEepMHH superficies,
O3HAYAIOIIMNA B IOPUAMYECKOM CMBICIE BEIIHOE, OTYYXKAAeMOE U
HACJIEyeMOEe IIPaBO IIOJIb30BaHHMA CTPOEHHEM HA YYKOM 3€MEIBHOM
yuacTke 3a miaty (solarium). ITocTpoiika 3qaHUs MPOM3BOAMIACH 3@ CUET
HaHuMarelnst y4actka (cynepdunmapus). Ho mnpaBo coOCTBEHHOCTH Ha
CTPOCHHE TIPU3HABAJIOCH 33 COOCTBEHHHMKOM 3eMid. OHAaKO TOJIBKO
cyneppuLIMapuio TNPUHAIJIEKAIO IPaBO OCYIIECTBIATh IOJIb30BaHUE
3nanreM. COOCTBEHHHMK HE MOT IMPOM3BOJIHO JIMIIUTH HAHUMATEINSl €ro
npaBoMounid. [lo IMBUIBHOMY NpaBy ISl YCTaHOBJEHHS Cynephuims
MIOMUMO IIPOCTOTO JIOTOBOpa TpeboBanach emEé mepenada MOCTpolku. B
OCHOBHOM  cymepGuuuii mpekpamaics B CBS3M C  HCTEUYECHHEM
YCTaHOBJIEHHOTO CPOKa, XOTsI OBUTH M IPYTHE CIOCOOBI.

IIpaBo 3actpoiiku B I'epMaHuuM HMMEHyETCS  HacJEACTBEHHBIM
MIPaBOM 3aCTpOMKH M perynupyercs [lonoxkeHueM O HaCIE€ACTBEHHOM
mpaBe 3acTpoiku. IIpaBo cOOCTBEHHOCTH Ha 3€MENbHBIN y4acTOK M IPaBoO
COOCTBEHHOCTH Ha CTPOCHUE OT/IEJICHBI 10 MPEKPALICHUS HACIEACTBEHHOTO
mpaBa 3actpoiiku. [lo obumeMy npaBuity, 0 OKOHYAaHHU HpaBa 3aCTPOWKU
3aCTpOMIIMKY BBIIUIAYMBAETCS] KOMIIGHCALMS 32 MOCTpOeHHoe 3aaHue. Kak
1 B PUMCKOM IIpaBe, M0JIb30BaHHUE YyXOH 3eMIIE He Oe3BO3ME3THO.

B mpoekre usmenenuit B 'K P® mpaBy 3acTpoiiku mocBsiieHa
oraensHas I'maBa 20.1.CornacHo eif mpaBoM 3acTpOHKHU SIBISETCA MPaBO
BIAJCHUS M TIOJIb30BaHMA YYXKXHM 3€MEIbHBIM YYacTKOM B LEJIX
BO3BEJECHMS Ha HEM 3/aHUS U COOPYXKEHHS U €ro IMOCIeAyIolen
skcruryaTtaiud. OHO 3aKIIOYaeTcss MOCPEACTBOM CPOYHOTO JIOTOBOPA,
HOCSIIETO BO3ME3IHBIM XapaKTep, NPU 3TOM, KaK M B TepMaHCKON MOZEIH,
o0si3aTenbHa rocyapcTBeHHas peructpanust. Cpok mpaBa 3acTpOWKH, IO
cpaBHeHHIO C ['epmanmei, ctporo orpanndeH (ot 50 o 100 mer).
OtnuuneM mpaBa 3acTpoilku mo mpoekTy usmeHeHuit B ['K P®, ot
AQHAJIOTHYHOTO TPABOBOTO MHCTUTYTA B I'epMaHuM, SBISETCS TO, YTO MIPABO
COOCTBEHHOCTH Ha BO3BEJCHHBIE 3J[@aHUS W  COOpPYXEHUs Oyzaer
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MIPUHAJIEKATh 3aCTPOMIIMKY TONBKO B TEUEHHME CPOKa JIEHCTBHA IpaBa
3acTpoiiku. Ilpu mnpekpalieHuu 3TOro npaBa 3JaHUS U COOPYKEHUS
IOCTYIAalOT B COOCTBEHHOCTh COOCTBEHHUKA 3€MENIBHOrO ydacTka. [Ipu
3ToM B mpoekTe u3MeHeHuit 'K P® He yperynupoBaHbl BOIPOCHI BBIILIATHI
KOMIIEHCALUM, KaK 3TO clienaHo B 'epmanum.

M. E. BEJIIEB
MBanoBckMil rocyaapCTBEHHBI YHUBEPCUTET

COOTHOHEHUE UHCTUTYTOB VICINITAS U SERVITUTES
PRAEDIORUM

B ycnoBuax pemneniyyM pPHUMCKOTO HYacTHOTO IIpaBa, H3MEHEHHS
COBPEMECHHOI'O  TPaXKJAHCKOTO  3aKOHOAATENbCTBA M BO3POXKICHUS
CepBUTYTHOTO TIpaBa, BbIOpaHHas TeMa sBJISIETCA, HECOMHEHHO,
aKTyaJIbHOM.

Vicinitas, B pUMCKOM YacTHOM IpaBe, B MEPEBOJE C JATHHCKOTO,
ompeziensieTcss Kak «coceacTBo». OHO CIy)XUT OCHOBaHUEM IS
OCYILIECTBIICHHSI  pa3HOOOpa3sHbIX HMMYIIECTBEHHBIX IPaBOOTHOIICHUI
MEXIY COOCTBEHHUKAMH o0aaBmmmMu HEJIBU)KUMOCTEIO,
pacriojyiaraBIielicsi Mo COCEICTBY W JUIS PEIICHHS CIIOPOB, BHITEKAIOIINX M3
JIAHHBIX TPAaBOOTHOMIEHUH. Tarke MaHHBIM MHCTHTYT PUMCKOTO YacTHOTO
TIpaBa MperHa3HaveH Ul yJOBIETBOPEHHUsI HAanOoJIee 3HAUNTENbHBIX HYXKI,
00yCJIOBIICHHBIX ONM30CThIO BiIaAeHUH. B cBoro odepenp, BiIaJICHHUS,
MIPEAOXPAHSUIN KaXIOr0 COOCTBEHHHKAa OT Kakoro-Iubo Bpena, KOTOpPBIH
MOT HAaHECTH eMy coceA. VIMEHHO mMO3TOMYy OTH TIpaBa H3JpPEBIE
ycTaHaBIUBaIKCh 3aK0oHOM (3akonbl XII Tabmuir) ¥ HE 3aBHCETH OT BOJH
COOCTBEHHHUKOB.

Takum o6pasom, Vicinitas mpeacraeT mpex HAMH TAKAM HHCTUTYTOM,
KOTOPBIH TIOCPEICTBOM ONPENENEHHBIX 3alPETOB MBITAETCS COXPAHHUTH
CYIIECTBYIOIIMH B 0OIIECTBE TOPSAAOK Belled, 0OpOomopsaodHbIe
OTHOIIEHWS  MEXAYy  COCeIsIMH -  COOCTBEHHHKaMH  COCEIHEH
HEJIBI)KUMOCTH.

Iox servitutes praediorum (3eMeNbHBIME CEPBUTYTaMH) B PUMCKOM
YaCTHOM  IIpaB€  [OHMMAETCs  MpaBo, IIPU3BAHHOE  COXPAaHSITh
IOOpOCOCeICKAe  OTHOUICHHWS MEXITy COOCTBEHHHKAMH  COCEIHETO
HEIBIDKUMOTO ~ HMMyInecTBa.  Ha3zHaueHme  3eMENBHOTO  CEpBUTYTA
3aKJIF0YAJIOCh B BOCIIOJIHEHWH HEIOCTAIOIIEr0 KaKoMy-JTM00 y4acTKy Onara
Wi cBolicTBa M ynoOcTBa. OTIMYHUTENBHOH OCOOEHHOCTHIO JaHHOTO
CEpBUTYTA SBIIUIACH €r0 MPHHAAIECKHOCTh JIMIy HE HNEPCOHATBHO, a Kak
COOCTBEHHHUKY TOCIOJACTBYIOIIEro yd4acTka. Hopmbl JaHHOTO cepBHTYyTa
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HaxXoAuiIn CBOC BBIPAXKXCHUEC B OI'PAHUYCHUAX IIpaBa COOCTBEHHOCTH B

HHTEpecax CoCelNeil M B  PEryJMPOBAHMHM  OTHOLICHUH MEXIY
CO6CTB€HHMK3MI/I o 1noBOAY HEABUIKUMOCTH, pacnonaraBLueﬁcsI 10
COCEJICTBY.

Takum o00pa3oM, TpPOBEIs CPaBHUTCIBHBIA aHANM3 JaHHBIX
WHCTUTYTOB PUMCKOI'0 YaCTHOTO IpaBa, MOXKHO CHENAaTh BBIBOJ O TOM, YTO
WHCTUTYT COCEJICTBA U 3EMENBbHBIE CEPBUTYTBHI COOTHOCATCSA KaK 4acThb U
Lesoe.

A. P. BEPATMHA
MBaHOBCKMI rOCYAapCTBEHHBI YHUBEPCUTET

CONSUETUDO KAK UICTOYHUK PUMCKOI'O YACTHOTI'O
ITPABA

B coBpeMeHHO#H Hayke, a Takke Hayke Oojiee paHHEro IMepuona He
CYIIECTBYET OJIHO3HAYHOI'O OTHOLICHUs K TIPaBOBOMY OObIYal0 Kak
WUCTOYHHMKY TmpaBa. MHeEHHMS YYEHBIX pPacxXoIiITcs B JaHHOM BOIPOCE.
MHorue y4€HbIe IOJIaraioT, 4TO POJIb MPABOBOrO OObIYas HE BEJHKa, a
0COOCHHO Ha COBpPEMEHHOM »Jtane. J[pyrue ydyéHble yTBEpKIaloT, YTO
MIPaBOBOM OOBIYAll SABISETCS BAXHBIM M 3HAYMMBIM HCTOYHHKOM IIpaBa.
[TosTOoMy M3ydyeHHe MpaBoBOrO 0OBIYAsI TOMOXKET OIPEETUTHCS KaKoBa JKe
B JEHCTBUTEIBHOCTH €ro pojib, M KaKk OHa OTpa3wiach Ha HCTOPHH
rocylapcTB.

HUcrounnkn mpaBa - 3TO  JOEHCTBYIOIIMA B  TOCYJapCTBE
Oo(ULIMATBHBI JTOKYMEHT, YCTaHABJIHMBAIONIMHA WM CAHKIHOHUPYIOIIHH
HOPMBI TIpaBa, C IIOMOLIBIO KOTOPBIX BOJS 3aKOHOIATENS CTAHOBHTCS
00s13aTeIbHOM AJIst UCTIONMHEHUS.

OOprYHOE TpaBO TpeAcTaBIsIeT co0oil  ApeBHEWIIyI0  (popmy
00pa3oBaHKs PUMCKOTO TpaBa. B TeyeHHe JONTOro BpEMEHU MHCAHHBIX
3aKOHOB MOYTH He ObuT0. XO03siCTBEHHAs )KM3Hb ObUIA IUIOXO Pa3BUTA, a
3HAYUT YTO B 3aKOHaX He ObLIO 0OJBIION HEOOXOAMMOCTH U JIFOJU BIIOJIHE
MOTJI 00XO/IUTHCSI OOBIYHBIM IPABOM.

HopMbl 00bIYHOTO TpaBa BKJIIOYAIM 0ObMaW IPEeAKoB (Mo res
maiorum); oOBIYHYIO NPAKTHKY (Usus); oOblYaM KpewuoB (com mentarii
pontificum);  oObl9am, CIIOXKHBHIMECS B  IPAKTUKE  MAarucTparoB
(commentarii magistratuum). B ummnepaTopckuii nepuos oObIYHOE MPaBo
HUMEHYeTCsI TePMHUHOM «consuetudo».

C 1 B. 70 H.O. m1g 00O3HAYCHHUS IPABOBOM HOBEIBI HAYHMHACT
HCTIIOJTB30BATECS TEPMUH « 0Ob4ait» (consuetudo). OOBIYail 3aciy’KeHHO
NPUMEHSJICS KaK 3aKOH, M Ha3bIBaJICA IIPaBOM, yCTaHOBJICHHBIM HPaBaMH.
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B ummepckuii mepnos 0ObIYHOE MPaBO BCTPEYAET HEAPYKETOOHOE
OTHOLIEHHME, TaK KaK YK€ HE COOTBETCTBYET LEHTPATUCTUUYECKUM
YCTPEMJIEHUSIM HUMIEPATOPCKOM BiacTU. B pe3ynbrare MNOCTOSHHOTO
pacuiMpeHusl ToCyAapcTBa HEMHMCAaHHOE OOBIYHOE IPaBO CTaHOBHTCS
HerpuemiieMoil (opMoii BBUIy CBOEH HEONpPEeNeNEHHOCTH U MEIUICHHOCTH
npaBooOpazoBaHus. B Hacrosimiee BpeMsi oOblYau KaKk HMCTOYHHMKH IIpaBa
UCIIONIB3YIOTCSl JIMIIBb B CIy4asX HpoOesoB B 3aKOHOJATENbCTBE. YUTO
Kacaercsl JApeBHero Puma, TO, HECOMHEHHO, TpPaBOBOH OObIYAil Hrpain
BOXHYI0 pOJIb B CTAaHOBJIEHMM 3aKOHOJATENIbCTBA W  PErYJIUPOBaAI
3HAYUTEIBHYIO YaCTh OOIIECTBEHHBIX OTHOIICHH.

E. C. JAHUJIOBA
M BaHOBCKMI rOCYAAPCTBEHHBIA YHUBEPCUTET

CUCTEMATU3ANNA BEIIHBIX ITPAB B PUMCKOM ITPABE
M MMPOEKTE U3MEHEHHWI 'K POCCHUU

PumMckoe mpaBo oOnpenenmio, 4YTO BEIIHbIE IpaBa MOTYT ObITh
HEOJMHAKOBBI IO COAEPKAHUIO: €CTh TaKHe, KOTOPHIE MPEA0CTaBISIOT JIHILY
MIOJITHOE TOCIIOJCTBO HAJl BEWIbIO, WIM TaKWe, KOTOPBIE IalOT TOJBKO
OTpaHUYCHHYIO BJIACTh. B CBS3M € O3THM pa3pabaThiBaIUCh OCHOBBI
OT/CJIBHBIX MHCTUTYTOB, COCTABJISIONINX MPABOBYIO OTPACIb, HA3bIBAEMYIO
BEIIHBIM NPaBOM. DTUMH MHCTUTYTAMH SIBISIIOTCS: NPABO COOCMEEHHOCMU
(dominium, mo3aHee - proprietas); npasa na uyorcyio eewn (iura in re aliena),
KyJa OTHOCHINCH cepeumym (Servitutes), omcumessuc (emphiteusis),
cynepuyuii  (superfisies) wu  3anocoéoe mpaso;  CaMOCTOATEIBHOM
KaTeropueit 0bu10 6r1adenue (POSSESSIO).

Hurepecno  mpocneaurts OpsIMO€  BIIMSHUE  PUMCKOH
IOpUCTIPYACHIIMM Ha YYEHHE O BEIIHbIX IpaBax, coaepaueeca B [Ipoekrte
u3menenuii ['K PO.

K BemnsiM npaBam B IlpoekTe OTHECEHBI npaso cobcmgeHHOCmU U
ocpanuyennvie 6ewHvle npasd. OTpaHUUCHHBIMH BEIIHBIMH IIPaBaMH
SIBIISIFOTCS: TIPABO TOCTOSIHHOTO 3emuieBnajienus (1. 20); mpaBo 3acTpoiiku
(1. 20.1); cepuryT (1. 20.2); mpaBo TUYHOTO TONB30BIaaeHuS (TI1. 20.3);
nmnoreka (1. 20.4); mpaBo mprUOOpeTEHHU Ty>KOH HEABMKUMOMN Ber (TII.
20.5); mpaBo BemHo# Beimaun (1. 20.6); paBoO OMEPATHBHOTO YIPABICHHS
(rm. 20.7); mpaBO OTpPaHWYEHHOTO BIAJCHUS 3EMEIBHBIM YYaCTKOM
(ct. 297.1).

Takum oOpazom, B Ilpoekre mpemaraercsi IOMONHHUTH TEpeUeHb
OTpaHMYEHHBIX BENIHBIX TNPaB nPAGOM  3aCMpoiiku  (cynepguyuil),
MIPEANOaraonM H3MEHEHHE IpaBoo0Ja/laTeseM CBOWCTB M KadecTB
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3eMEJIbHOTO yYacTKa, MpPEKAE BCEro BO3BEJCHWE HA HEM Pa3IHIHBIX
COOPY)KCHUM; NPABOM BEUHbIX 6bl0AY W JUUHBIM CEPEUMYMOM TIO THITY
y3y¢pykma (T.e. TIPaBOM TMONB30BIAJCHNUS BEIIbIO, YCTAHOBJICHHBIM B
NOJIB3Y  OMPE/CICHHOTO JIHMIA); NPAGOM HOCMOSHHO20 GIA0CHUs U
nob306aHUs (IMpumessuc), TPEANOTATAIONM [IHUPOKHE BO3MOKHOCTH
UCIIOJIb30BAHUSI CBOWCTB MPUPOJHOTO OOBEKTa C COXPaHEHHEM €ro
CYOCTaHITUH; U NPABOM NPUOOPEMEHUS YYIHCOU HEOBUNCUMOCUL.

Bonbiias 4yacTh M3 yKa3aHHBIX OTPAHUYEHHBIX BEIIHBIX IPaB
BBOJWUTCS B POCCHHCKOE TpPakIaHCKOE IPaBO BIIEPBBIE, HO  CIIEAYET
OTMETHTH, UTO JaHHBIE HHCTUTYTHI OBUTH U3BECTHBI €1IIe PUMCKOMY TIPABY H
HMEJH MIHPOKOE PACIIPOCTPAHEHHE U IPUMEHEHHE.

A. A. KAPAIIETSH
M BaHOBCKMI rOCYAAPCTBEHHBIA YHUBEPCUTET

COOTHOUIIEHUE NOHATHUN «3JIAHUE» H «ITIOMEIEHUE»
M IPEJJIOKEHMUSI 110 COBEPIIEHCTBOBAHHIO
ITPABOBOI'O PEXKMMA 3TUX OBBEKTOB B IIPOEKTE
U3MEHEHUMN I'K PD

C MOMeHTa BO3HMKHOBEHHMS HEABIKHMOCTH KaK OOBEKTa
MMYIIECTBEHHbBIX OTHOIICHHWH, BO3HHKIJIA HEOOXOIMMOCTh B ONpE/ICICHUN
€ro INpaBOBOIO pPEXUMa. Bompoc O COOTHOLIEHMH MOHATUH «3JaHHE» U
«IIOMEIIIEHNE» OTHOCHUTCS emé Ko BpeMeHaM /JIpeBHero PuMa 1 cBs3aH OH C
BO3HMKHOBEHHEM HHCYJ. byny4um aHamoraMu MHOTOKBapTHPHBIX JOMOB
Hallero BPEMEHH, OHM BBICTYINM CIOXXHBIMH  HMYIIECTBEHHBIMU
00BEKTaMM,  MHOTOYMCIICHHBIE  IIOMEUIEHUS  KOTOPBIX  3aBEIOMO
MIpeAHa3HAvYaliCh Ui IOJb30BAaHMUS IMOCTOPOHHUMH (IO OTHOLICHHUIO K
XO3MHY J0Ma) JIIOABMH. TakuM 0Opa3oM, MOMENICHUS OJHOTO 3JaHUs
IIOCTCIICHHO Ha4ynHAJIU B COGCTBeHHOM Ka4y€CTBC BOBJICKATbCA B
UMYHICCTBCHHBIC OTHOIICHUS, CTAaHOBACH O6'I)eKTaMI/I NMYIIECTBEHHOI'O
obopora. B Pume sToT Bompoc pemmics MyTeM INpH3HAHHS 3/aHHH,
HeAETMMBIX [0 CBOEH CyTH, AETMMBIMH IO BepTHKaIm». [lo — nHOMY neno
oOcrowurt B Hatell ctpade. B Poccuu Bonpoc 0 COOTHOIIEHNH JIBYX MOHSATHH
octpo Bcral B 90-€ roabl, ¢ HOBBIM BOBJICYEHHUEM HEIBMKHMOCTU B
HUMYIIECTBEHHbIE 000pOT. JlOKTpHHANBHBIC Pa3pabOTKH IO BOIPOCY, Ha
JAHHBIM MOMEHT TPEATOJIATa0T JBE MOJSPHBIE TOUKH 3PEHUS: IOMELCHHE
— HE MaTepHaIbHBIN, a UICANBHBI 00BEKT M TIOMEIICHIE — MaTePHAaJIbHBIH,
CaMOCTOSATENBHBIA OOBEKT MMYIIECTBEHHBIX OTHOIICHWH. M Ta m mpyras
TOYKa 3PEHMs NPEACTABILSIIOTCS KpaiiHmmu. IIpaBoBast cTtopoHa BoIpoca
TaloKe XapaKTepH3yeTCs MHOTOYHCICHHBIMH INpoOeslaMH, KOTOphIe He
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YCTpaHEHHI B JaHHBIH MOMEHT H, CyIs MO Ipoekty m3menenuii ['K PO ne
OymyT ycTpaHeHbI B Onmkaiiiee Bpems. B 4acTHOCTH, OTCYTCTBHE YETKHX
JNe(UHUIUEN, HESICHOCTh MPAaBOBOIO pEXHMMa 3[JaHHS Kak OOBCKTa B
YCIIO0BUAX, KOrJla MOMCIICHUSA HAXOAATCA B CO6CTBCHHOCTI/I, KaKk MUHUMYM
JBYX JIMI, TIPOTHBOPEYMBOCTH 3aKOHOMATENBCTBA, PErYIHUPYIOILIETO
COOTBETCTBYIOII[E OTHOILICHUS, OTCYTCTBHE UETKOW BEIHO-NPaBOBOMI
KOHCTPYKIIMU, OJUHAKOBO MOJXOMAIIEH U JKUNBIX M HEXWIBIX 3JaHUN
n.T.a. s perieHus NMOCTaBIEHHBIX HpoOJieM, IpearnosaraeTcs BHECEHHE
WN3MEHEHHH B PsiJl OOIINX MONOKEHUH M TPaXKTaHCKO-TIPABOBBIX KaTErOpHid,
Kak To: 1) BBECTH IOMENIEHHS Kak 000COOJIEHHbIE YacTH HENeMMBIX
Bellell B mepevyeHb OOBEKTOB TIPaXJaHCKUX IIpaB, 2) 3aKOHOJATENbHO
OmpenenuTh ACHUHNUINN <«GIAHUSD» W «IIOMEIIEHHS» W YPETYINpoBaTh
BO3HMKAIOIINE B CBSI3U C 3THM OTHOIICHHUS.

H. 1. KAPJISIBUHA, A. 1. APOBUIIBIHA
MBaHOBCKMI FrOCYAAPCTBEHHBIA YHUBEPCUTET

HNHCTUTYT PABCKOTI'O NEKYJIUA
B PUMCKOM YACTHOM ITPABE

IMon mekynueM MOHUMAIH CTaJ0 MEJKOrO CKOTa, BIIOCICIACTBUHU
AMYIIECTBO JIFOOOTO BHIA, KOTOPOE JOMOBIANBIKA IIPEIOCTABISICT IS
CaMOCTOSTEIIFHOTO BIAJICHUS XO3SHCTBa KAKOMY-THOO NHIY (CHIHY WIH
paby), dYToOBI TOT pacmopsDKalCs WM IO CBOEMY YCMOTPEHUIO H
II0JIB30BAJICS JOXOJAaMH OT HETO.

Ilexynuil B pa3Hble epuoIbl BOCOPUHUMAJICS 110 pa3HoMy. BHauane
TIPH IPUMHUTHBHOM BIIQJICHUH XO3SICTBA JTOMOBJIAIBIKA, YIPEXKIAs IEKYIUH
MpOSIBISLT  cBoe  oco0oe pacmonokeHue K cbiHy. Ilpu  pa3BuTom
paboBIanenb4eckoM CTpOe XapakTep MEKylIHs HU3MEHHIICS — CIIOCOOHBIN
pab ¢ TOMOMIBIO MTEKYITNS MPIYMHOXAaJ COCTOSHIE JJOMOBIIAIBIKH.

[Mexynuii ObUT BBITOJJIEH MHOTHM pabam, IOTOMY YTO MO3BOJISUI UM
BecTH OoJiee CBOOOMHBIA 00pa3 KH3HH W 003aBOIUTHCS COOCTBEHHBIM
HAMYILECTBOM.

Takum 00pa3oM, MEKyIHd TPEXAe BCEro CTal JCHCTBEHHBIM
WHCTPYMEHTOM HOBOW, Oojice YTOHYCHHOH W 0oJiee WHTCHCUBHOMU
sKkcruryararuu. [lexkymuii OBDI BBITOJEH MHOTHM pabaM, IOTOMY YTO
MMO3BOJISUT UM BeCTH OoJiee CBOOONHBIA 00pa3 XM3HH U 003aBOIUTHCS
COOCTBCHHBIM HMYyIIeCTBOM. KOHEUHO, HAaMOONBIIYIO BBITOAY IOIyYal
JOMOBJIAZIBIKA, TOCKOJNBKY KOHCTPYKIHS O3TOTO HMHCTUTyTa OblIa
pa3paboraHa Tak, 9TOOBl IMEHHO €ro IMO3UIHA ObUT0 OoJiee BBITOTHOW H
MIPOYHOM.
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Jlist mpoaku Bewed u3 nekysus TpeGyercs YIOJHOMOYEHHE OTIIA,
KOTOPOE OH MOMKET MPENOCTaBUTh W CyMMapHO. M3 00s3aresbeTB
JieprkaTessl TEKyJdsl BO3HUKAIOT IS nuKynuanta — obligations naturales,
JUISL TOMOBJIAIBIKA — CyOCHANApHAs OTBETCTBEHHOCTh. B KauecTBe MeKynus
JOMOBIIAJBIKA MOYKET TAK)KE YCTAHOBUTHL BEIIH, KOTOPHIE MOMABIACTHEIN
MOJNYYHJI B Jap WM TPHOOPET CBOMMH CTapaHHsSIMHE; 5TO ObLIO 0COOEHHO
BaXKHO IS pabOB, KOTOPBIE C MOMOIIBIO MEKYIIHS BEIKYIIAIH CBOIO CBOOO/TY.
B ciayuae cMepTH JOMOBIAIBIKK TEKYJIMH BKIIOYAICS B €0 HACIEACTBO,
€ciId OH HE PaclpoCTpaHsuics MHade mortis causa. Ho eciu noMoBiaabika
SMaHIMIMPOBaJ ChIHA WK OTIIyCTUI pada Ha cBOOOY, He TpeOys BO3Bpara
HEKYJIUs, OH CTAHOBHMTCSA COOCTBEHHOCTBIO OTUX JIUIL.

E. O. KJIEHIIOBA, T. E. HOBUKOBA
M BaHOBCKMI rOCYAAPCTBEHHBIM YHUBEPCUTET

EMANCIPATIO B PUMCKOM ITPABE

Omancunanus (at. emancipatio) — ocBoOoXxaeHHE OT KaKoH-ITiH60
3aBUCHMOCTH, OTMEHa KakuX-JIMOO OrpaHHuYCHUi, ypaBHEHHE B IpaBax.
CaMo0 3TO CIOBO MPOUCXOAUT OT JATHHCKOrO TIJiarojia emancipare —
0CBOOOXKIATh peOEHKA OT OTLOBCKOW BIACTH WM, B 0ojee MIHPOKOM
CMBICIIC, OTKa3blBaTbCS OT KAKUX-THOO TIONHOMOYMH WM  MpaB
COOCTBEHHOCTH, NpHYEM (opMaNbHO 3TH MOJNHOMOYMS W TIpaBa HE
VHUYTOXAIKCh, a IMEPelaBauCh APYTOMY JIMILY, W <«IMaHCHIIUDPYEMBIiD
TakuM 00pa3zoM obOpeTan He CBOOOIY, a HOBOTO BIACTHTEIIS.

VHCTHTYT SMaHCHNAMK BO3HHMK B PHMCKOM IIpaBe KaK aHTHIION
MaHIMIAIUH, T.€. OOpsoy, C IIOMOLIb KOTOPOTO PHUMCKHE TpaxkIaHe
COBEpLIATM CHENKHA C BELIaMM M JIMLIAMH, BKIIOYAs KYyIUTIO-TIPOJAXKy, B
Oojee OTHAJCHHBIC BpEMEHAa OHAa CIIYXWIA TaKKe MHPOLEAYPOH,
3aMEHSBIICH 3aBEIIaHuE.

HOpMBI HWHCTUTYTAa OMaHCUIIAIMK B PHUMCKOM YaCTHOM IIpaBC
CllellyeT paccMaTpuBaTh B COBOKYMHOCTH C HOpPMaMH, KOTOPBIC
pErylUpoBaii OTHOLICHHS MEXAy OTIOM W JeThbMH. B puMckom
TPaXKIAHCKOM IpaBe NETH BCEr/a HaXOJSTCs MOJ BIACTBIO OTIA, in patria
potestate, u ISl TAKAX OTHOLICHU ObLIO 0€3pa3NUyYHO, COCTOSI JH OTEIl B
Opaxe cum manu (Opak, yCTaHAaBIMBAIOIINH BJIACTh, My>ka HaJ >KEHOW) MITH
sine manu (Opak, HE TOpPOXTAIOIIMI BIACTH MyXa HaJ KEHOH U
NEepBOHAYAIBHO HE YCTaHABJIHMBAIOIIMH BOOOIIEC FOPHIMYECKOH CBS3H
MEXITy My>KeM H )KECHOM).

IMpuuwHe! pekparienus oTIoBCKoi Baactu. Pater familias mor cam
MIOJIOKUTh KOHEI CBOGH BIACTH HaJ CHIHOM WM HaJ JOYephlo IIyTeM
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emancipatio, T.e. 0OCBOOOXKJIEHHEM IOBIACTHOTO H3-TIOJ] BJACTH IO BOJIC
JIOMOBJIAIBIKH M C COIVIACHS CaMOI'0 ITOBIACTHOIO.

OmaHcunanys Morjia ObITh IpeKpalleHa BBHJY HeOJIaroJapHOCTH
3MaHCI/IHI/IpOBaHHOFO B OTHOIIICHHUN npe)KHero JOMOBJIaAbIKH, Haan/lMep,
HAaHECEHMS THKKUX 00u.

M. C. KY3HELIOBA, H. B. CABYIIIKMHA
MBanoBckUil rocyAapCTBEHHBI YHUBEPCUTET

IHOHATHUE O BECTEJIECHBIX BEIIIAX

B pumckom mnpaBe momstue "Bemmu" ('res") OTIMYANOCH, Kak
M3BECTHO, YPE3BBIUAMHO HIMPOKAM OOBEMOM: OHO OXBATBHIBAIO BEIIN
TenecHsIe (res corporales) u 6ectenecHsie (res incorporales).

e [lepBbIe onpenessUTUCh KaK TaKue, KOTOPBIE "MOXKHO Ocs3aTh".

e BTOpBbIC ke - KaKk TaKkue, 0CsA3aHNe KOTOPBIX HEBO3MOXKHO, HOO OHU
ABJIAIOTCA IpaBaMM.

B kauectBe mpumepoB OecrenecHbIx Bemeil [aif  Ha3pIBaer
HaCJIeJICTBO, y3y(DPYyKT, 00s13aTeNILCTBA, a TAKXKE 3eMENIbHbIE CEpBUTYTHI. He
UMeeT 3HAueHUs, TOBOPUT OH TP 3TOM, YTO B COCTaBe HAacCIeJCTBa
MMEIOTCS TeJIECHBIE BEIIH, YTO TEJIECHBIMH SIBJISIOTCS IUIOJBI, TIOTydacMble
1o y3y(ppykry, 4To mpeaMeroM 00s3aTenbCTBa SIBISIOTCS B OOJBIIMHCTBE
cilyyaeB TejecHble Bemu. 0o camoe mpaBo HacieJOBaHMsS, IPaBO
y3yppyKTa, IpaBo TpeOOBaHUSI — OECTENECHO.

BectenecHble - 3TO Te, KOTOpbIE HE MOTYT OBITh OCS33aEMBI; K
TAKOBBIM NPHHAUIEKAT T€, KOTOPBIE KOTOPBIE COOMPAIOTCSA C 3€MIIH, CYTh
(bHU3MYECcKOro XapakTepa, a Takke U TO, 4TO HaM CJIEHyeT 10 KaKOMY-JIH00
00s3aTeNbCTBY, OONBIIEH YacThIO €CTh (HM3WYECKHE TPEAMETHI, Kak,
Harpumep, 3emisl, pad, NEHbI'M; HO caMoe IpaBO HAacJeJCTBAa, IIPaBO
TIOJIB30BIIA/ICHHS, 00s3aTEIbCTBEHHOE MPAaBO CYMTAIOTCS Tes incorporales,
T.e. OecTeIeCHBIMH BELIaMH.

becrenecHrple Bemy - Bce Tak Ha3bIBaeMble OIPaHUYCHHBIEC BEIIHBIE
npaBa (jura in rebus alienis), Bce o0s3aTenscTBa M JaXKe IIPaBo
HacienoBaHus. BecbMa mupokoe noHsTue "Beuu", oOHMMaBIlee B Ka4eCTBE
OecTelecHBIX Belled M TIpaBa, COXPAHAJIOCh M B  IOPHUCIIPYACHIUH
(eomanbHON 3IMOXH, YTO OOBACHSIETCS, C HAIICH TOYKH 3PEHHS, HE TOJIBKO
CHJIOW PUMCKO-TIPAaBOBOM TpaJWIMK, HO M YKa3aHHBIM BBINIE BIMSHUEM
CXOAHBIX (HATYpaJbHO-XO3SHCTBEHHBIX) YCIOBUH paboBIaeIbuecKoro u
¢eomanpHOTO OOmecTBa. Kak COBEpIIEHHO yCTapenblii MEepekKUTOK
PUMCKOH U CPEeTHEBEKOBOM I0PUIMYECKON TPEBHOCTH (purypa OecTernecHom
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BEIIN BCTPEYaeTCs W TMOHBIHE B HEKOTOPHIX OypKya3HO-TIPaBOBBIX
cucTeMax.

A. B. KYPOUKHNHA
MBanoBckuil rocyaapCTBEHHBIH YHUBEPCUTET

PUMCKASI KOHCTPYKIHS ITPAB HA UY)KUE BEIIIA
N POCCUUCKAS MOJEJIb OTPAHNYEHHBIX BEIIIHBIX ITPAB

Pumckoe gacTHOE MpaBoO, BHE BCSIKHX COMHEHMH, 3aHMMaeT ocoboe
MECTO B MCTOPUH IpaBa. PHMCKHUM IOpPHCTaM yAaloch CO3AaTh MPABOBBIC
KOHCTPYKIIMH, KOTOPBIE IIOCPEICTBOM PEIENINH, IIPOUCXOAMBIIECH Ha BCEM
MIPOTSHKCHUM PA3BUTHA YEIOBEYECKHX OOIIECTB, BOIUIM B COBPEMEHHBIC
IIPaBOBBIC CHCTEMBI MPAKTHUYECKH BCEX rocymapcTB mupa. K umcmy takmx
NOMCTHHE BEUHBIX NPABOBBIX KOHCTPYKIIUH C TIOJIHBIM OCHOBaHUEM CJIELyeT
OTHECTH M MHCTHTYT iura in re aliena — mpaB Ha uyue Bemu, 6¢3 KOTOPBIX
He cMor Obl 00OWTHCH OBIT HU OJTHOTO Pa3BHTOrO B MPAaBOBOM OTHOIIECHHH
obmecTBa. B mpoTUBHOM ciiyd4ae COOCTBEHHUKH COCEJCTBYIOUIMX XO3SIHCTB
OKazaJauch OBl B M30JIMPOBAHHOM COCTOSIHMM, Oyay4n HE B CHIAx
BTOPTHYTbCS. B CYBEpEHHOE NpPaBO COOCTBEHHOCTH JIpyr Jpyra, U B
pe3yibTare KOHOMHYECKHE OTHOIICHHMS HHUKOIZA HE pPa3BHIMCH ObI 110
CETOHSAIIHEr0 COCTOSTHMUSL.

Prumckue mpaBa Ha 4Yy)XHMe BEIIM TIPEJCTABISUIM COOOI KaTeropHio
BEIIHBIX MpaB, CHEHU(PHUKAa KOTOPBIX COCTOsUIA MPEXIE BCEr0 B TOM, YTO
OHHU CyThb MMCHHO TIpaBa Ha YyXXHWE€ BEIlH, T.C. MPHHAUISKAIINE HA IPaBe
COOCTBEHHOCTH JpyroMy cyObekTy npaBa. C TOUKH 3pEHUS X COACPKaHUS
M3BECTHBIN AOPEBOMOIMOHHBIN pomaHucT U. A. TIokpoBCKHiA BEIACISIT TPU
KaTeropyuyu MpaB Ha Uy)KUE BEILIH: T€, KOTOPbIE MPEAOCTABIISIOT JIUILY IPaBO
TI0JIb30BaHMS UyKOH BEIIBIO (KaK CEPBUTYTHI); T€, KOTOPBIE IPEIOCTABISIOT
IpaBa Ha MOJIyYeHHE U3BECTHOM IEHHOCTH U3 BelllX (KakK 3aKJIaTHOE MPaBo);
T€, KOTOpBIe IMPEJOCTaBIAIOT MIPaBO Ha MpHOOpeTeHHe BemM (KaK IpaBo
MIPEUMYILIECTBEHHO! TIOKYIIKH).

be3yci0BHO, HEKUM YCIIOBHBIM aHAJIOTOM IIpaB Ha Yy)XKHE BEUIH B
COBPEMEHHOM  POCCHICKOM rpa)x1IaHCKOM npaBe BBICTYAIOT
orpaHuueHHble BelHble npaBa. Tak, E. A. CyXxaHOB OTOXIECTBISIET 3TU
JIBa MHCTHUTYTA, BBIJEISAS B Ka4eCTBE MX OCHOBBI ITOJHOMOYHS MMEHHO B
OTHOIIICHUH YY)KOW BEIIM M BBIJIENSET HECKOJBKO TPYHII OIPaHUYCHHBIX
BEIIHBIX TpaB: MpaBa IO HCIOJIB30BAHUIO TyKUX 3€MENBHBIX YYaCTKOB U
WHOTO HEABMKMMOTO MMYIIECTBA; IpaBa, 00ECHEUMBAIOIINE HAJIEKAIICe
HCIIOJIHEHUE O0s3aTeNbCTB; BEIIHBIE MpaBa IOPUAMYECKHX JIHI[ B
OTHOLIECHNH MMYIIEecTBa COOCTBEHHHMKA. Kak MBI BHIHMM, OrpaHHYCHHEIE
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BEIIHbIE MPaBa HE Be3je MMEIOT TOYKM IepecedeHus c iura in re aliena.
OOGyCJIOBJIEHO 3TO HECOBIAJEHUE OIPOMHOU POJIBIO FOPUAMYECKHMX JIUL B
COBPEMEHHOM TIPAXKIAHCKOM 000pOTE.

B. C. JIOBOBA, J. /1. LTEBEJIEBA
MBaHoBCKUi rocyAapCTBEHHBIN YHUBEPCUTET

TOJKOBAHHUE PUMCKOI'O YACTHOT O ITPABA

Pumckoe gacTHOE MpaBO OKa3alno MOTYIIECTBEHHOE BIMSHHE HA BCE
JanbHEHIIee pa3BUTHE 3aKOHOJATENLCTBA W MPABOBBIX YUEHHUH 0OIIecTBa,
OCHOBAaHHOT'O Ha YaCTHOW coOcTBeHHOCTH. OHO TpeACTaBisieT cO00H OHO
13 Ba)XHEHWIIMX HCTOPUYECKUX SBJICHUH IpaBa. TEPMHHOM « PHUMCKOE
mpaBo» OOO3HawyaeTcss MpaBo aHTHWYHOro Puma, mpaBo Pumckoro
rocyaapcrsa paboBnazenpueckod (GopManuu. PuMIsiHE «  TPHXKIBI
nokopsinu Pumy». IlepBslii pas - ternoHamu, BTOPOU - XpUCTUAHAMM, TPETUN
pa3 - npaBoM. Ilepromm3arust pUMCKOTO MpaBa — BBIACICHUE B Pa3BUTHH
PUMCKOTO MpaBa OINpPENENeHHBIX O3TaloB, HMEIOUINX COOTBETCTBYIOLIMH
BPEMEHHOW MPOMEXYTOK M Xxapakrtepubsie 4eptol. 1. VIII-HI B. 10 H. 5 ;2.
I-I B. ;o 1. 5 ;3. I B. 10 H. 5.- | B. H. 5.; 4. IV-V B. H. 5. B Pume eme B
JIpEBHHE BPEMEHA pa3JIMdaINCh JIBE OTPACciX MpaBa- IMyOJMYHOE M YaCTHOE
npaso, ius publicum u ius privatum. I[TyGau4HOe MpaBo- HOPMBI, KOTOPHIC
HEINOCPEACTBEHHO OXPAaHAIOT MHTEPEChl TOCYAapCTBa U ONpPEIEISIOT
MIPaBOBOE IOJIOXKEHHUE TOCYJapCTBA U €r0 OpraHoB. YacTHOE IpaBo- HOPMBI
npaBa,  3allMINAIONME  WHTEPEChl  OTHENBPHOTO  JHWIAa B €ro
B3aMMOOTHOIICHHH C JpyruMu JoapMu. IIpeamerom Pumckoro mpasa
SIBISIFOTCS. B)KHEWIIME WHCTUTYTHl MMYIIECTBEHHOTO, CEMEHHOTo IpaBa
nmeprona MpHWHIUNATa (mepBble 3 Beka H.3.) W Tepuojga abCOMOTHOU
moHapxuu (komery III- cepemmna VI B. H.3.) Bo-TepBBIX, WHCTUTYT
HEOrPaHUYCHHON WHIUBUAYabHOW YacTHOW COOCTBEHHOCTH. BO-BTOpPBIX,
MHCTUTYT jaoroBopa. CucremMa pUMCKOTO MpaBa- dTO OMNPEJesICHHBIN
MOPSAAOK TPYIIUPOBKH (PACIONOKEHHUsS)  MPaBOBBIX HOPM YacTHOTO
pUMCKOrO IpaBa. B Teopum BBIAENSIOT [BE CHUCTEMBI TPYNNUPOBKU
npaBoBbIX HOpM. [laHeKTHAs, HA OCHOBE BhicKasbiBaHui (digesta) Bemukux
PUMCKHX IOpHUCTOB. VMHCTHUTYIMOHHAs, Ha OCHOBE Y4YEeOHBIX ITOCOOW,
BO3BEJICHHBIX B 3aKOH. MICTOYHMKHN PIMCKOTO YaCTHOTO TpaBa — 3T0 GOpMBI
M CHOCOOBI BBIPAXKECHUSI M 3aKPEIUICHHS HOPM PHMCKOTO YacTHOTO IIpaBa.
Buzabl NCTOYHHKOB PUMCKOTO YacTHOTO IpaBa: OOBIYHOE IIPaBO, 3aKOHHBI,
3UKTHl MarrucTpaToB, AESITEILHOCTD IOPHUCTOB.

135



M. P. MATOMEZIOBA
MBaHOBCKMII rOCYAAPCTBEHHBIM YHUBEPCUTET

YYEHHUE O COBCTBEHHOCTH

[TIpaBo COOCTBEHHOCTH BO BCAKOH cUCTeMe IIpaBa SIBISIETCS
LEHTPAIBLHBIM [TPABOBBIM HHCTHTYTOM, MPEJOIPEALISIONINM XapaKTep BCeX
JPYTHX WHCTUTYTOB YacTHOTO MpaBa.

st 0003HauCHHST COOCTBEHHOCTH HCIONB3yeTCsl TepMUH dominium
(rn. domare - ykpomarh) 03Havan "TOCHOACTBO" M MPUMEHSJICA KO BCEM
CIly4asiM, KOTJja Kakasi-HHOy/Ib BEIlb HaXOAWIACh B YbEH-TNO0 BIACTH.
Bunpl mpaBa coOCTBEHHOCTH:

e Ksupurckas coOCTBEHHOCTS;

CoOCTBEHHOCTD MIEPETPHUHOB;

IIpoBuHIIManbHAS COOCTBEHHOCTB;

JlobpocoBecTHOE BllajieHHe 1 OOHUTapHAs COOCTBEHHOCTb.
Ilepexon coOOCTBEHHOCTH JOMYCKAJICS TOJNBKO MEXIY JIHIAMH,
CIOCOOHBIMH OTUYXXAAaTh M MPHOOpEeTaTh MMYIIECTBO, W OCYLIECTBIISUICS
IIyTeM JOTOBOPOB U CIEJIOK, a TAKXKE IyTeM HACJICA0BaHUSL.

[on cneundukanmeid pasymenoch W3rOTOBICHHE HOBOH BelIn
(novaspecies) U3 OJHOW WA HECKOIBKHX JPYTHX.

I[Mon oxkynammedd (occupatio) pasymenoch IPHCBOEHHE U
3aBJIaJIcHUE BEIlaMH C HAMEPEHHEM Y/epKaTh UX 332 COOOM.

IMox xmamom - thesaurus - moHUMasach BCsAKas HEHHOCTb, KOTOpas ObLIa
re-HuOyIb COKpBITA TaK JIaBHO, YTO ITOCIIE OTKPBITUS HENb3S yXKE HAWTH ee
cOoOCTBEHHUKA.

Cr1oco0b1 3aIMThl COOCTBEHHOCTH M3MEHSUIUCH U MPHUCTIOCOOIISIIACH
K TEM BHJIaM COOCTBEHHOCTH, KOTOPBIE OHA IPUHUMAIIA.

BUHANKAaIMOHHBIE HMCK HOCHJI HCTOPHYECKH IIPOLECCyanbHOE
HauMeHoBaHue reivindicatio (oT vimdicere - OOBSIBISATH O NMPUMEHEHHH
CHUIIBI), PErJIAMEHTHPOBAHHOTO IPaBOM TMOBEACHHS COOCTBEHHHKA TIO
PO3BICKY U BO3BPALICHUIO CBOCH BELIH.

Heratopusim  (actionegatoria),  HaspIBaJCs  HMCK,  KOTODBIi
MIPEAOCTABIISUICS COOCTBEHHUKY B TEX CIIy4asX, KOTAa OH, HE yTpayuBas
BJIaJICHUSI CBOCIO BEIIbIO, BCTpEYal, OJHAKO, KaKHe-TO IIOMEXH WIH
CTECHEHWUSL.

Jlnynble wckn. Kpome yka3aHHBIX BBIIIE MCKOB, KOTOpPBIE MOTJIH
MIPEABSBISATECS MPOTHUB JIFOOOTO HApyIIMTENs IpaBa COOCTBEHHOCTH, 3Ta
MOCIIEAHASA 3alIMINANach U PAJOM HCKOB, HANpPaBICHHBIX JIMYHO IMPOTUB
HapyLIUTENs B COOTBETCTBUH C OCOOBIM XapaKTEpPOM €ro JeHCTBHH.
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M. C. CEAOBA
M BaHOBCKMII rOCYAAPCTBEHHBIM YHUBEPCUTET

HMHTEPITPETALIUA PE/IMCKOI‘/‘I KOHCTPYKIIUU BJIAJEHUS
N BJIAJEJBYECKOMU 3AINUTHI B MTPOEKTE U3MEHEHHUHU
I'PA’KJAHCKOI'O KOJIEKCA P®

Ha  pgansblii  MoOMeHT B JeHcTByIOLIEM — TpakJaHCKOM
3aKOHOJATEIbCTBE BJIAJCHUE PACCMATPUBACTCA KaK OJHO U3 MPaBOMOYU,
COCTaBJISIIOLIMX  COJEp)KaHWe  CyOBEKTMBHOTO  IpaBa, KOTOpO€e
MIPEAOCTABIISICT BO3SMOXKHOCTH (PaKTHIECKOTO TOCIIOCTBA HA UMYIIIECTBOM.
B cBsBu c 3TUM 3amuTa BIANCHHS OCYIIECTBIACTCS HCKIIOYHTEIHEHO
JIOKa3bIBaHHEM IIpaBa COOCTBEHHOCTH WJIM HWHOTO ITIpaBa Ha Bellb. B
KoHnenuuy pa3BuTHsS TPakAaHCKOTO 3aKOHOJATENbCTBA M IIPOEKTE
mMeHeHn?d ['pakgaHcKoro Kojekca pa3padoTaH NPUHIWITHAIBEHO WHOU
IOAXOJ K 3TOMY BoIIpocy. B mpoekT m3meHeHuil I'paklaHCKOro Kozaekca
BKJIIOYEH OTHENbHBIA nonpasaen «BianeHue», KOTOpBIM INPEALIECTBYET
O6H_II/IM TMMOJIOKEHUAM O BEUIHBIX MpaBax U O IIpaBe COOCTBEHHOCTH.

Heo0x0auM0 0TMETUTB, YTO HHCTUTYT BJIaJICHUS, IPEAYyCMOTPEHHBIH
MIPOEKTOM M3MeHeHHH [ pakgaHcKoro kojnekca, BoOpan B ce0st MHOroe u3
TOro, 4To OBLIO HapaboTaHO B pUMCKOM mpase. Tak, coriacHo m. 1 cr. 209
IIpoeKTa Hu3MeHeHud ['pakgaHCKOro KoAeKkca BIAJAECHUE NPEACTaBIsIET
co0oil (hakTHUecKoe TOCIIOACTBO JIMIA HaJ OOBEKTOM BIAICHUS, TO €CTh
BIIJICHUE pPAcCCMaTPUBAETCAd KaK COCTOSIHME, a HE KaK BEI[HOE IIPaBo.

BBenenne caMOCTOSITENBHO WHCTUTYTa BJIAICHUS B IIPOEKTE
m3MeHeHnid ['pakmaHCKOro KOIeKca BaKHO He camo 1o cebe, a Uit
OCYILICCTBJICHHSI ~ BJAJCNBUYECKON  3ammuThl. Takas 3ammra Obuia
MIPEAYCMOTPEHA U PUMCKHM IIPaBOM. Bo HCIIOIHEHHE NMPOBO3IVIAIICHHOTO
MIPUHIONIA, KOTOPBIA MpeayCcMaTpUBAET 3aIIUTY IpaBa BIIAJACHHUS KaXIOTO
YeJI0BeKa B PUMCKOM IIpaBe, a BIIOCIEACTBHM M B HayKe IPakKIAHCKOTO
npaBa ObUIO BBIPA0OTAHO JIBE CUCTEMBI Biajeibueckoil 3amuThel. K nepBoi
OTHOCHUTCSI TIETHUTOpHAs CHUCTeMa, KOTOpas BKJIIOYaeT B cebs Ipolecc
IPOU3BOJCTBA II0 JENy O HapyLICHUM IIpaB BIAJEIBLEB C BBIICHEHUEM
MIPABOBBIX OCHOBaHWIl MCTIA Ha CIIOpPHOE UMYyIecTBO. Bropoii cucremoit
BBICTYIIAE€T II0CECCOpHAasl 3alluTa, KOTopas IPeNoCTaBIsIeTCs JI000MYy
(hakTHIECKOMY BIIaEibIly O€3 BBISICHEHHS IPaBOBOTO OCHOBAaHUS (THTYIIA)
HAa CIIOPHOE UMYILECTBO.

Takum o0pa3om, Hapsity € yXKe CYHIECTBYIOIICH IETHTOPHOH
3alIMTOM, BO3POXKIAETCS YTpPAdCHHAsl NPEXIE OTCUECTBEHHBIM MPAaBOM
moceccopHas  3amuTa. TeM  camMbIM  3ammmiaercs  (akTHdecKkn
CYIIECTBYIOIIAs] NMPHHAUIEKHOCTh BEIIM, IIOCKOJIBKY LEJb IPEIaraeMbIX
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HOBOBBEICHHH - OOeCleueHHe ONMepaTuBHOW H 3(P(PEKTUBHONW 3aIIUTHI
(haKTHIeCKOTO BIIaICHUS.

A. Il. CUPOTKH1H
MBaHoBCKUi rocyAapCTBEHHBI YHUBEPCUTET

K BOITPOCY O «JIBOMHOM (PACIHIEIIJIEHHOM)»
COBCTBEHHOCTH B PUMCKOM IIPABE

CerojHsi, Korna B HayKe BOIPOC O PACLICIUICHHOH COOCTBEHHOCTH
MOCTABJICH OCOOEHHO OCTPO, MEpej IOPUCTAMH CTOUT 3a]a4ya BhIPAOOTKU
MOHATHI He a0COIIOTHON COOCTBEHHOCTH, 4 OTHOCUTEILHOM, O00JIee THOKOM,
T. €. CIOCOOHOM OTPa3UTh YCIOKHHUBIIYIOCS MOJIETb MPOU3BOJCTBEHHBIX U
HMMYIIECTBEHHBIX OTHOIICHUH COBPEMEHHOI0 MHpA, MPEICTABISCTCS
0COOCHHO AaKTyalbHBIM H3y4YWTh, MPABUIBHO TMOHATH M HCIOJIB30BATh
TBHICSYEIICTHHI OIBIT PUMCKOTO MpaBa. B paboTax OTACIBHBIX YYEHBIX-
TCOPETHKOB HApsAy C TMPHU3HAHHOW JJIEMEHTApHOW MOJEbI0 MpaBa
COOCTBEHHOCTH PACCMATPHBAIOTCSI U MPEIATAIOTCS BO3MOYKHBIC BAPHAHTBI
TaK Ha3bIBAEMBIX CIIOKHOCTPYKTYPHBIX MOJIEIICH TpaBa COOCTBEHHOCTH.

K CIOXKHOCTPYKTYpHBIM ~ MOJENsIM  MpaBa  COOCTBEHHOCTH
KJIACCHYECKOil amoxu ciexyeT otHectd duplex dominium. B cootBeTcTBUM
C 9TO# MOJEINBIO HA OJHY BEIlb MOIJIM BO3HUKHYTh M OJHOBPEMEHHO (YHK-
LOMOHUPOBATh JBa CAMOCTOSATENBHBIX BEIIHBIX IpaBa: LUBHIBHOE H
MIPETOPCKOE.

Proprietas B puMCKOM KJIaCCHYECKOM MpaBe HH B KOEM CIlydac He
SIBJISTaCh CHHOHMMOM dOminium. PUMCKHE FOPUCTEI OTYETIHBO Pa3JIHUalIH
dominium wu proprietas wa Bemu. Proprietas, kax u - BlageHHE,
nprobpeTaeTcsl Yepe3 TOMBIACTHBIX HEMEUICHHO, Toraa kak dominium -
JIMIIB [T0 UCTEYEHUH USUCapio.

B pHMCKOM KIacCHYECKOM MpPaBe MOXXHO BBISBUTH H BTOPYIO
CIIOXHOCTPYKTYPHYIO MOJENb MpaBa COOCTBEHHOCTH, KOTOpas BechMa
HHTEpEeCHa [UIs TEOPHH COBPEMEHHOTO MpaBa COOCTBEHHOCTH. Peupb wmmer
00 ycTOWYHMBOW FOPHIMUYECKON KOHCTPYKLMH, 0003Ha4aeMOH TepMHHAMHU
proprietas u ususfructus.

VSCHUTH OCHOBHOE 3HaueHUE Proprietas MoOKHO TOJIBKO € MOMOILBIO
aHanM3a ¢ JPYrUM HHCTHTYTOM - y3yppykrom. Oba mpaBa co31aBajuCh
TOJBKO BCIHO-TIPABOBBIMH  LUBIIBHBIMH mpouexypamu. Co3naHHas
KOHCTpyKIHs proprietas - ususfructus ycranasmuBana st ux obnanarenei
OTIpe/IeNICHHBIE [TPaBa U 00SI3aHHOCTH.

HecMOTpst Ha MHOTOKPATHO JEMOHCTPHPYEMYIO MCTOYHHUKAMHU TEC-
Hylo cBsa3p proprietas u ususfructus, pmmckoe mpaBo He OIyCKAlo
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COBMAACHHS M CMEIUeHHs AByX mpaB. OmHAKO, 1O MHEHHIO PHMCKHX
KJIACCHYECKMX FOPHCTOB, TpH coBmamernu ususfructus u proprietas
obnaanue Belipio mosxyyano craryc dominium.

®. B. IBETKOB
HBaHoBCKMI rocyAapCTBEHHBIH YHUBEPCUTET

MPABOBOM PEKMM BBIMOPOUYHOI'O UMYIIECTBA:
OT PUMA JIO HAIIIMX JTHEN

HacrmenctBenHoe mpaBo SBISIETCS OOHMM W3 HambOoyiee APEBHHUX
MPABOBBIX MHCTUTYTOB. VHCTHTYT BEIMOPOYHOTO HMMYINECTBA IPHIIEN U3
puMckoro mpaBa. bomee TOoro, pHMCKOMY TIpaBy COBpPEMEHHBIE
3aKOHOJATENLCTBA O0S3aHBl M CaMUM IIOHATHEM HaCJEOBaHUSA, Kak
YHHBEPCAJILHOIO MPEEMCTBA, B CHJIy KOTOPOTO Ha HACICOHHKA HE TOJBKO
MEPEXOAAT BCE UMYIICCTBEHHBIC MpaBa U 005A3aHHOCTH HACIICAOAATEINS, HO
U BO3JIAraeTcss OTBETCTBCHHOCTh CBOMM HWMYIIECTBOM 3a  JIOJTH
HacJyiegoaarens. Eciu HacneacTBO He MPUHSATO HU OJTHUM HACIICIHUKOM Kak
0 3aBEIIAHUIO, TaK U MO 3aKOHY, HACICICTBO CTAHOBHUJIOCH BEIMOPOYHBIM.
B npeBreiitieM mpaBe Takoe NMYIIECTBO CYUTAIOCH HUYBHUM M MOTJIO OBITH
3aXBAaYCHO KaXIBIM JKENAromuM. HauwHas co BpeMEHH IPUHIIMIIATA,
BEIMOPOYHOE HMYIIECTBO IEpEAaBajoCh TOCYHApCTBY; B  TEPHOI
aOCONIOTHOW MOHApXWH M3 3TOT0 TMOpsSAKa OBUIO YCTaHOBIEHO TO
HCKIFOYEHHUE, YTO 33 MYHHUIIMIIATBHBEIM CEHATOM, IIEPKOBBIO, MOHACTHIPEM
OBUTO TMPHU3HAHO MPEHMYIIECTBCHHOE IMPAaBO HA IMOJIYYCHHE BBIMOPOYHOTO
HACJIEZICTBAa TIOCNE JIMI, MPHUHAIISKABIINX K OSTUM OpranmianusM. B
COBPEMEHHBIX MEXAYHAPOTHBIX TPAXTAHCKUX OTHOUICHHAX CyAbOa
BBEIMOPOYHOTO UMYIIIECTBA, IPHUHAICKAIIETO HHOCTPAHIIAM, PETYIUPYETCs
JIBYCTOPOHHUMU JIOTOBOpaMu O IIpaBoBoi nomomu. Hecmorps Ha TO, 4ro
I/IHCTI/ITyT HacjacaoBaHUA HMECT 06HH/I€ KOpHI/I u CTpOI/ITCSI Ha O6IJ_[I/IX
MPHUHIUIAX,  3aKOHOJATEIhCTBO  PA3IMYHBIX  TOCYAapCTB  HUMEET
CYIICCTBEHHBIC Pa3InYus B MPABOBOM DPETYJIMPOBAHUU HACIICACTBEHHOTO
mpaBa. Hampumep, 3TO THpOsBISETCS B TOM, YTO B pa3HBIX CTpaHaX
HEOJMHAKOBO OIPECIIIOT KPYT HACIECTHIKOB 110 3aKOHY U 110 3aBEIIaHUIO;
YCTaHABIMBAIOTCS pPAa3IMYHbIC TpPeOOBaHWS, TNPEABABIIEMbIe K (opme
3aBEIaHUS; CYIICCTBYIOT Pa3IMIHBIC CHCTEMBI pacIpe/ICIICHUs] HMYIIeCTBa
u T.4. Ilockonbky Tperbsi uyacth 'K P® 3akpenmia mpaBoBOM pexum
BEIMOPOYHOTO HMMYIIECTBA, HO HEJOCTATOYHO TOJHO pPEriIaMeHTHpOBAIa
MOPSAOK €ro HaCleAOBaHWSA, ObUI0O OBl IeIecoO0pa3HBIM NPUHATHE
cooTBercTByOIEero demepanbHOr0 3aKOHA, ONPEAEIAIOMIEIO MOPSIOK
HacJeIOBaHUs TAKOTO UMYIIIECTBA.
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Cekuus
«H3BHPATEJ/IbHOE ITPABO H IIPOI[ECC»

K. A. IIWIIKWH
MBaHOBCKUII TOCY 1apCTBEHHBII YHUBEPCUTET

TIIPABOBOM HUTWJIA3M MOJIOIbIX U3BUPATEJIEM -
YYACTHHUKOB U3BUPATEJIBHOI'O ITPOLIECCA

CeromHss B MOJIOJISKHOM  cpelle  MOXHO  HaOmojaTth  JBe
MIPOTHUBOMOJIOKHEIE TeHAeHIMH. C OIHOM CTOPOHBI, HEKOTOPHIE U3 MOJIO/IBIX
JoAel CTPeMSTCsI aKTHMBHO y4acTBOBATh B MOJIMTHYECKOW JKM3HHM CTPaHBI, C
JPYTOH - araTtysi MOJIOAEKH B OTHOIICHUH BCEX OJIMTHIECKUX MPOLIECCOB.

K coxaneHmo, TPUXOMUTCS KOHCTATHPOBATH JOCTATOYHO CHIIBHOE
HEIIOBEpHE B MOJIOJICKHOM Cpelie K MHCTUTYTaM BJIACTH U €€ TIPEICTABUTEIISM.
CrerneHp JIETUTUMHOCTH BBIOOPHBIX TOCYIAPCTBEHHBIX OPTraHOB W OPraHOB
MECTHOTO CaMOYIIPaBJICHHUs, PABHO KaK M CaMOT'0 MHCTHTYTa BEIOOPOB B I7Ia3ax
MOJIOZIBIX JIIOJIEH KpaiiHe HU3Ka.

OO0 5TOM CBHOETEIBCTBYET, B YACTHOCTH, HEXEJIAHHE MOJIOZOTO
TMOKOJICHUA Y4aCTBOBATh B BI>I60an. A aKTHUBHOCTDH Ha BI)I60an — 3TO OJIMH U3
BXHEHMIINX II0KA3aTeNIeH TPaXIaHCKOM 3pEIOCTH MOJIOAEKH, €€ OTHOLIEHUE K
MpoUCXoAdmnM B CTpaHE COLHAJIBHO-TIOJIUTUYCCKUM IIPOLICCCaM. HpI/I 3TOM
CErOJHsI OUYCHBb HEOOJIBIIOE YKCIIO HAIIMX MOJIOJBIX COBPEMEHHHKOB XOJIUT Ha
BBIOOPBI, TO3BOJISISL TOJIMTUYECKOH JKM3HH TeUb B PYCIIe, IUKTYEMOM APYTHMH
BO3PACTHBIMH TPYTIIIAMH.

B poccmiickoif MHOIMTHYECKOM TpaaWIMK BBIACISIOT TPH TIPYIIIBI
OCHOBHBIX ()aKTOPOB, BIUSIOIIMX HA AJIEKTOPAIBHOE OTUYKICHHE MOJOJBIX
n30upaTeneil: NpaBOBOW HUTHIM3M, HEIOBEpHE K BIACTH, HETaTHBHAA
COIMAJIbHAS a/IaITTallisL.

Co BceM 3THM MOXKHO U HY)KHO OopoThes. JIJis Hayana HeoOXOIUMO
Pa3BHUBaTh y MOJIOJC)KH HABBIKH 3aIlIUThI CBOMX IPaB, IPayKAaHCKOM (B LIEJIOM)
U TOJUTUYECKON (B YACTHOCTH) aKTHBHOCTH, TOCPEJICTBOM BOBJICUEHUSI
MOJIOZIBIX JIFOJIEH B JESTENILHOCTB, CBSI3aHHYIO ¢ BbiOopamu. dopmupoBarh
OTBETCTBEHHOE OTHOIICHHE K YYaCTHI0O B M30MpATENbHBIX KaMIIaHHSIX
Pa3INYHbIX ypOBHEH. JTOrO MOXKHO JTOOUTBCS, IPOBOJIS PA3IMUHBIE KPYTJIbIE
CTONBI, (POPYyMBI, KOHKYPCBI, aKI{, BCTPEUN C NPEICTABUTEISIMU BIACTH U
OOIIECTBEHHOCTH, pa3padOTKa pa3naToyHOro Marteprana (OyKIeTl, 3aKIaIKy,
OpOILIIOPEI).

[IpaBoBO# HATHIIN3M - 3TO OMY COBPEMEHHOTO POCCHHCKOTO 00IIIecTBa!
l'ocynmapcTBy, 1 MONUTHYECKUM MAPTUSIM HEOOXOIMMO OONbIle BHUMAHHA
yroenste  Momonexu! TONbKO AaKTUBM3MPOBABIIMCH M CIUIOTHB  YCHIIHS,
BO3MOKHO HCKOPEHHTHh MPABOBOM HUTIJIM3M B MOJIOASKHOH cdepe M Kak
CJICACTBUC NNOAHATD B pa3bl ABKY MOJIOAbIX M361/1paTenei/'1.
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Cekuus
«YTI'OJIOBHOE ITPABO H IIPOI[ECC»

I'. I1. AODAHACBHEB
MBaHoBckUil rocyAapCTBEHHBI YHUBEPCUTET

ITPABOBBIE IIPOBJIEMbI KOMIIBIOTEPHBIX
HNPECTYIIVIEHUH (KBAJIMOUKALIUSA, PACCIIEJOBAHHUE,
PEAJIM3ALIUSA HA ITPAKTUKE)

Ha cerogasmauit meab XX| BeKk MOXHO OXapaKTepHU30BaTh Kak
anoxy MHTepHeTa 1 KOMIBIOTEPHBIX TEXHONIOTUH. IMEHHO C yClIo)KHEHHEM
OOIIECTBEHHBIX OTHONICHWH B JaHHOM CEKTOpe KOMIBIOTEPHAS
MIPECTYNHOCTh CTajla PEeaTbHOCTHIO CErOAHAIIHEH >Xu3HU. K coxaneHwro,
HOpMaTl/IBHbIl‘/II Marepuall 1Mo JaHHBIM COCTaBaM lee3Bbl‘iaf/lIHO OrpaHUYCH U
HE nacT BO3MO>XXHOCTH OXBaTHUTh TC MaCIJ_ITa6bI KOMIBIOTEPHBIX
NPeCTYIUICHUH, coBepimacMbIX cerogHs. Ho He Toibko mpoOiema
CKy[IHOCTH YTOJIOBHOTO 3aKOHa  CO3/aeT TPYIOHOCTH KBaTH(HUKAINU
MaHHBIX  jgesHuid. CIO0XKHOCTH  BBIABICHHS CYOBEKTa MPECTYITHOTO
MOCATaTeIhCTBA, CII0C00a, 0OCTAHOBKH, BPEMEHH, U XapaKTepa JCHCTBHS B
pamMKax OOBEKTHBHOM CTOPOHBI JJAHHBIX NPECTYIUICHUH, KpaliHUM 00pa3oM
3aTPYOHAIOT MX KBanubukanuoo. He MeHee MpoOIeMaTHIHBIMH SBISIOTCS
BOIPOCHI METOAMKH ¥ XapaKTepa pacClieOBaHUsS JaHHBIX BHIOB
MPECTYIJICHUH, MOCKONBKY TEXHHYECKHE BO3MOXHOCTH, MAJBIA KpPYyT
3HAHWHA  aWTU-TEXHOJOTHH HE  CIOCOOCTBYIOT  KAueCTBEHHOMY M
3¢ (GEeKTUBHOMY XOJy pacCiefioBaHUsl JaHHbIX IHpecTyruieHud. Takum
o0pazoM, 3(h(GeKTUBHOCTH  peanu3ali OOpPbObI C KOMITBIOTEPHBIMU
MPECTYIUICHUAMUN CETOAHA OCTABJIACT JKCJIaTh JIy4dIIEro U CYIECTBCHHBIM
o0pa3oM HE COOTBETCTBYET TEMIIaM M MacliTabaM COBCPIICHHUS
mpecTymsieHnd B gaHHOW cdepe. [loaromy, ydYHTBIBasS COCTOSIHHE
00CTaHOBKHM B JJAHHOM 00J1aCTH, MPEICTABISICTCA BO3MOYKHBIM, 0003HAYHUTH
MIPaBOBBIC MPOOJIEMBI KOMITBIOTEPHBIX MPECTYIUICHUH U MPEITIOKHUTH MyTH
pelIeHus TaHHBIX IPOTUBOPEYNi Ha IPAKTHKE.
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J.B.I'YCEB
M BaHOBCKMI rOCYAAPCTBEHHBIM YHUBEPCUTET

OLEHKA 5®®EKTUBHOCTHU NCITIOJTHEHU S HAKA3AHMUS
B BUJIE JIMIIEHUS CBOBO/bI AJIs1 JOCTUKEHUS HEJIN
HUCIHPABJIEHUSA OCYKJIEHHOI'O

[lonsaTHE W conepKaHME HCHPABICHHUS OCYXXKJICHHOTO Kak IIen
HakKa3aHWs HEOJHO3HAYHO DPACKPHIBAETCS B HayKe YIOJIOBHOIO TIpaBa.
CymiecTByeT J1Ba NPHHIMIUAIBHO  Pa3iIMYHBIX  II0/IXO/a:  TEOpHS
«IOPUIMYECKOT0» UCIIPABICHHUS M TEOPHS «MOPAIBLHOT0» HCIpaBICHUS. B
CBOEM HCCJIEOBAaHWM MBI OTJAeM IIPEIIOYTCHHE TEOPUH «MOPATBHOTO»
WCIIPaBIICHNUS], TIOCKOJIBbKY OHA, HAa HaIl B3IV, B HaWOONBIIEH CTENCHH
COOTBETCTBYET COLMAIbHOMY Ha3HAYECHHUIO YTOJIOBHOTO HAaKa3aHMU.

Crenyer 3amMeTHTh, YTO BONPOC MOHMMAHUS LETN HCIPABICHUS
OCYXJEHHOTO MMEET HE CTOJBKO TEOPETHYECKOE, CKONBKO MPAKTHYECKOe
3Ha4Y€HHEe, MOCKOJIbKY OT €ro pemeHus 3aBUCUT JIPPEKTUBHOCTH
JIeATEIbHOCTA OPraHOB W YUPEXICHHUH, WCIONHSIONIMX Haka3aHue. Tak,
HalpuMep, LeNlb HWCTIPABICHUS OCY)XKICHHOTO MOXET OBITh HEOJNHAKOBO
peanu30BaHa IpPU HMCHOJIHEHWM HaKa3aHWs B BUJE JIMIIEHHWS cBoOOAbl. B
OHOM CJydae JesTEJIbHOCTh HCIPABUTEIBHOTO YUpeKAeHHs Oyaer
HampaBlieHa JIMIIb Ha oOOecre4eHHe W30SIIMH  OCY)KICHHBIX U
MIPEAYNPEKACHUE PEIUINBA C TEM, YTOOBI JIOCTHYb MX IOPHUIUYECKOTO)
WCIIpaBIICHUS, a B JIPyrOM — Ha IPUMEHEHHE BCETO KOMIUIEKCa CPEICTB
WCTIpaBJICHUS, TepednciieHHpIX B 4. 2 c1. 9 YUK P®, u tem campiM Ha
JOCTHKEHHE «MOpPAJIBHOTO» HCIpaBiIeHHs. B o0omx ciydasx HakazaHWe
Oyzet 3 PpeKTHBHEIM, HO B TICPBOM ciydae OyAeT 3aIeiiCTBOBAH TOJIBKO €ro
KapaTenbHbI 3JIEMEHT, a BO BTOPOM — KaK KapaTelbHbI, TaKk H
BOCHHTATENbHBIM, ¥ TOTAa OHO JOCTUI'HET HauboJbei 3 heKTHBHOCTH.

B  pamkax  ucciueqoBaHMsS ~— NPOBOAMIOCH  AHKETHPOBAHHE
OCYXJICHHBIX U COTPYJHHUKOB HCIPAaBUTEIbHBIX yupexkaeHUN MBaHOBCKOU
obnactu. Pe3ynbTaThl aHKETHPOBAHUS MO3BOJISIOT CEaTh BBIBOA O TOM,
410 3((HEKTUBHOCTD UCTIOTHEHUsI HAKa3aHUs B BUIE JIMIICHHUS CBOOOMBI IS
JOCTIKEHUSI LIeJI HCHPABICHHUS OCYXKIEHHBIX HEIOCTaTOYHO BBICOKA.
JocTmkeHnI0 yKa3aHHOM IeM B HAWOOJbLIEH CTENEeHH NPENsTCTBYIOT
crenyonye  (GakTopbl:  HENPUBICYEHHE  YacTH  OCYXKICHHBIX K
OIUTAaYNBAEMOMY  TPYAY,  OTCYTCTBHE  CHCTEMBI  MEPOIIPUATHH,
HalpaBleHHBIX HA MX pPECONHMAIN3AINIO, Pa3phIB COIMAIBHO-TIOJIE3HBIX
CBSI3CH OCYX/ICHHBIX, HEKEIIAHNE OCYKACHHBIX HCIPABIISATHCS U T. 1.
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M. C. JETTSPEBA
MBaHOBCKMII rOCYAAPCTBEHHBIM YHUBEPCUTET

O HEKOTOPBIX JUCKYCCHOHHBIX BOITPOCAX
KBAJTMO®UKAIIMA YBUMCTBA MAJIOJIETHET'O HJIA HHOI'O
JIMIIA, BABEJIOMO JJIsI BAHOBHOI'O HAXOJSIIIETOCS
B BECIIOMOIIHOM COCTOsIHUU, A PABHO
CONPSKKEHHOTI'O C TIOXUIIEHUEM YEJIOBEKA
(. «B» 4. 2 cT. 105 YK PD)

KBamm¢ukanus yOnicTBa, OTATOIIEHHOTO YKa3aHHBIMU B II. «B» 4. 2
ct. 105 YK P® oOcrosiTenscTBamMu, BEI3BIBAET OIIPEAEICHHbIEC 3aTPyIHEHUS
B cyneOHOW mpakTtuke. OIHMM ©3 TPOOJIEMHBIX SIBIAETCS BOIPOC
KBamupUKaMyu yOWHCTBa JHUIA, HaxXoagmerocs B OecCO3HATETFHOM
COCTOSTHUH (BO CHE, B 0OMOPOKE) 1 B AJIKOTOJBHOM OTIbSTHEHHH.

B Hayke cymecTByeT HECKOJBKO TOUYEK 3pPEHHUS O MOHATUHU
0ECIIOMOIIIHOTO COCTOSIHHSI OTEPIIEBIIIETO.

IIpodeccop C. lemeHThEB CUHTaET HEIPaBUIbHBIM
kBaupunuposars no 1. "B" 4. 2 cr. 105 YK P® yoOwuiictBo crnsimero nim
HaxoJIerocss B OOMOpDOKE 4YeloBeKa, TaK Kak IOTepIeBIIeMy He
TIPUYHHSIOTCS JIOTIOJTHUTEIbHBIE 0CO0bIe CTpalaHusl.

W. JI. MaporynoBa paccykJaeT HHaye, I[oJsaras, 4YTOo IpH
KBaMM(UKAIMA MIPECTYMHBIX AeiicTBuit mo 1. "B" 4. 2 cT. 105 YK HeBaxkHO,
WCTIBITBIBAY WJIM HE HCHBITBIBAT OCOOBIE CTPafaHus IOTEPNEBIINH, U
HEBa)KHO, CO3HABAJ OH WJIN HE CO3HABAJI XapaKTep MPOUCXOAAIIETO.

CyneOHasi mpakTWKa IO JaHHOMY BOIIPOCY IPOTHBOPEYNBA, HO B
HacTosIIee BpeMsl CyAbl BCE Hallle, U ¢ Hallel TOYKH 3peHNsT 000CHOBAHHO,
BCTAIOT Ha MO3WLMIO HENpHU3HAHMS CHAa, OOMOpOKa M aJKOI'OJIBHOTO
OTIbSTHEHUsI OECIIOMOIIIHBIM COCTOSIHHEM.

B  yronoBHO-paBOBOM NOKTPUHE M IPAaKTUKE CYILIECTBYET
HECKOJIBKO TOYEK 3peHHs W 10 BONPOCY O KBaIUQUKAMK yOHICTBa,
COBEpPILIEHHOI'0 BUHOBHBIM B CBSI3H C IIOXUIIEHUEM YEIOBEKa.

A. H. Tlonos, C.B. bopoauH cuuTaloT HEOOXOJMMBIM I10100HbBIE
cllyyan  KBUIM(HUUIMPOBATH 10  COBOKYITHOCTH  IPECTYIUICHHH,
MPEeTyCMOTPEHHBIX M. «B» 4.2 cT. 105 u ct. 126 YK P®. JlanHol Toukn
3pEHUST TMPHUICPKUBACTCSI B CBOMX pas3bsicHeHHAX W Ilnenym BepxoBHoro
cyna PO.

Wnsle cnenmanuctsl (Hampumep, H. I'. iBanoB) He 6€3 ocHOBaHUSA
MpeJIararoT yOUHCTBO MpHU MOXHIICHUH 4YelIOBEKa KBAIM(UIMPOBATH Kak
eMHOE TpecTyIUIeHUE, IPUHUMas BO BHUMaHHE YYTEHHYIO 3aKOHOJATeNIeM
peabHyI0 COBOKYITHOCTh MpPECTYIUIEHHH. YOHIICTBO, COBEpLIEHHOE MpHU
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MOXHIICHUH YeJI0BEKa, OHU PEKOMEHIYIOT KBaJH(DUIMPOBATH TOJIBKO IO II.
«B» 4.2 cT. 105 YK PD.

E. 10. KOPOJILKOBA
MBaHoBckUi rocyAapCTBEHHBIH YHUBEPCUTET

YBUICTBO MATEPBIO HOBOPOKJIEHHOI'O PEBEHKA
(cT. 106 YK P®)

I[lo MHEHWIO 3aKoHOJATENsd, YOWWCTBO  MAaTepbld  CBOETO
HOBOPOXKIICHHOTO peOEHKa MOXET OBITh B CICHYIOIINX CIIydasx: BO BpeMs
POIIOB; Cpa3y JKe IOCIe POJOB; CITYyCTS HEKOTOPOE BpEeMs IIOCIIE HHX B
YCIOBHAX  IICHXOTPAaBMHUPYIOIIEH  CHTyaui JHOO B COCTOSIHUU
MICUXUYECKOTO PAaCCTPOHCTBA, HE HCKITIOYAIOIIETO BMEHIEMOCTH.

Haubosee cropHOii B OIlCHKE SBJSIETCS Cleayromas mpodseMa
(hOpPMYTHPOBKH «yOUICTBO MaTephi0 HOBOPOXKICHHOTO peOCHKa BO BpeMs
pOIIOBY.

PonuBmmMcst peOSHOK NPHU3HACTCS JIMIIb B TOM ClIy4ae, KOTJa OH
MIOJTHOCTBIO OT/EJIMIICS. OT YTPOOBI MaTepu M MpUoOpeIt NMepBble NPU3HAKU
xu3HU. COrJlacHO K€ JaHHBIM MEJWIMHCKONW HayKH, ecild pPeOCHOK He
poaMics, TO €cTh HEe OCBOOOAMICS MOJHOCTHIO OT YTPOOBI MaTepu W He
MIpHOOpEIT IPU3HAKOB KHU3HHU, OH sIBJIsIeTCs Tu10/10M. C MOMEHTa TOSBICHHS
TIEPBBIX POJIOBBIX IPHU3HAKOB M JI0 POKACHHS OpPraHW3M MaTepH W IUIOZAA
COCTAaBIIIOT €OUHOE IeNoe. B ATOT mepwonx mioj Kak caMOCTOSTENBFHOE
AHATOMMYECKHU HE3aBHCHUMOE CYIIECTBO He cymiecTByeT. K ToMy ke ciemyer
OTMETHTb, YTO B MEIWIMHE NEepPHOJ «HOBOPOXKICHHOCTH» peOeHKa
HCYHCIISIETCS] C MOMEHTA POXKIEHHS, TO €CTh MOSBICHHS Ha CBET.

YuuTeiBas, 9TO HOBOPOXACHHBI PEOEHOK — 3TO PpPeOEHOK Yke
POIUBIINIACS, BO3HHKAECT 3aKOHOMEPHBIN BOIPOC, KaK BO BpeMsS pOJOB (a
POl IO OOIIEMYy MPHU3HAHUIO MEAUIUHCKOW HAYKH — 3TO CIOXKHBIA H
JUTUTENBHBIN MTPOIIECC) MOXKHO COBEPIINTH YOHHCTBO «HOBOPOXKICHHOTO»?

3Hasi UCTUHHBIA CMBICNI U 3HA4YE€HHE TEPMHHA «HOBODPOXKACHHBIN,
MOJKHO 3aKJIIOYHMTh, YTO MEXKIY THM IOHSATHEM U IMOHSTHEM « BO BpEMs
POJIOB» CYLIECTBYIOT SIBHBIE NMPOTUBOPEUUS. DTO CBUIACTEILCTBYET O TOM,
YTO paccMarpuBaeMas  YTOJIOBHO-TIpAaBOBas HOpMa HYXIaeTcs B
PEKOHCTPYKITUH, 2 IMEHHO, 3aKOHOJATEIIO CIIeI0BaIo ObI BHECTH B cT. 106
YK P® takoe noHsTHE KaK «pOXKIaeMblih» peOCHOK, Torna (opMyIHMpOBKa
3By4ajia Obl ciemyromuM oOpa3oMm: «YOHICTBO MAaTepbl0 POXKAAEMOTO
pebeHka BO BpeMs pPOIOB WM YOHWICTBO MaTephl0 HOBOPOXKICHHOTO
pebeHka cpasy ke TMocje POAOB», UYTO CHETAN0 OBl JMCIIO3UIMI0O HOPMBI
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0oiee KOPPEKTHOW, a Tak e CIocOOCTBOBAaJO OBl €€ MpPaBUIHHOMY
MIPUMEHEHHIO.

Takum obpazom, ct. 106 YK PD umena Obl cienyromiee Ha3BaHHE:
yOUIICTBO MaTepbIO POXKIAEMOTO M HOBOPOXKICHHOTO peOeHKa.

M. 1. KY3UUKHNHA
MBaHOBCKUI rOCyAapCTBEHHBI YHUBEPCUTET

OLIEHKA OTAEJBHBIX COCTOSIHUM MOTEPITEBIIEIO
C TOYKHU 3PEHUA II. «B» 4.2 CT. 105 YK P®

B wmayunoifi w® y4yeOHOH FOpPUAMYECKOH IUTEpaType IIOX
0ECIIOMOIIHBIM TTOHUMAETCS TaKO€ COCTOSHHE, KOTJa JIMIO, BCIEICTBHE
CBOET0 (DM3MYECKOTO WM ICHXHYECKOTO COCTOSIHHSI, BBI3BAHHOTO
MAaJIOJICTHUM MIJIM MPECTapesbiM BO3PAacTOM, (PU3NUECKHMMH HEOCTaTKaAMH,
OoJie3HbIO, B TOM 4YHCIE€ U JYIIEBHOH, BpEMEHHOH moTepei WK
ociabjieHHeM CO3HaHMs, HE MOIJIO OKa3aTh CONPOTHBIICHHS BUHOBHOMY
WIM HEe TOHMMAJIO XapaKTepa COBEpLIAEMBIX M JEHCTBUN IO JHIICHUIO
HKHU3HU.

CocrosiHME CHa HYXHO TIPHpPaBHUBaTh K OeccO3HATEILHOMY
cocTtosiHnio. Ho He Hy)XHO IyTaTh 6ecCO3HATENFHOCTh U HEOCO3HAHHOCTB.
Tor, KTOo Haxomurcs B 0ECCO3HATENBHOM  COCTOSIHWH, HE OCO3HAeT
OKpYXaromux coObITrii. Ho TOT, KTO HE 0CO3HAET TO MM MHOE COOBITHE, HE
00s13aTeIBbHO IPEOBIBAET 3TOT MOMEHT B O€CCO3HATEILHOM COCTOSIHUH.

B [Nocranoenennu [Ipesnamyma BepxoBrHoro Cyma ot 28.03.2012
Ne 11 wm3maraercs To4ka 3peHHsA Cyda N0 naHHOMY Bompocy. BC P®
CUMTAET, YTO COH SBJICTCS JKU3HEHHO HEOOXOAMMBIM U (PU3HOJIOTHIECKU
00YCIJIOBJICHHBIM COCTOSIHUE YEJIOBEKa M HE MOJXKET PACICHUBATHCS Kak
0ECrOMOIIHOE COCTOSIHUE B TOM TIOHHMMAaHHWU KOTOPOE TPHIACT €My
YTOJIOBHBIM 3aKOHOM.

S cuuraro, YTO COH He SABJISIETCH OECIOMOIIHBIM COCTOSHUEM,
NOTOMY YTO B TaKOW CHUTYaIlMH JIUIIO HE OCO3HAET MPOUCXOMAALIETO W TEM
CaMbIM He MOXKET 0CO3HaBaTh CBOEH OECITIOMOIITHOCTH.
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A. A. MAKCMMOB
MBaHOBCKMII rOCYAAPCTBEHHBIM YHUBEPCUTET

K BOITPOCY O CTAHOBJIEHMHU OTBETCTBEHHOCTH
3A TPOU3BOJACTBO ABOPTA B YI'OJIOBHOM ITPABE
POCCHUH

B Poccun pa3sutne 3akoHofaresbcTBa 00 abopTe MPOMCXOAMIIO TI0]T
BIIMSIHHEM CaMBIX Ppa3sHoO0Opa3HbIX (axTopoB (penmUruo3HbIX,
JneMorparueckrX, HAIMOHAIBHBIX M JIP.), CTEIECHb BIMSHHUS KOTOPBIX BO
MHOTOM 3aBHCeJIa OT U3MEHEHHS TOJUTHICCKUX IeNIeH W 3a7ad, CTOSBIIIX
Tepe]] rOCyIapcTBOM Ha KOHKPETHOM HCTOPHYECKOM 3TaIrle €ro pa3BUTHS.

ITo YnoxeHnto 0 Haka3aHHSAX YTOJIOBHBIX M MCIPABHUTENBHBIX 1845
T. 1000# abopT HaKa3bIBAJICS JMIICHUEM BCEX IPaB COCTOSHHS M CCBUIKON
Ha TOCeleHne B oTnaneHHewmme mecrta Cubmpu (ct. 1932). YromosHoe
ynoxenne 1903 1. kapamo 3a BCIKMH abOpT 3aKIIOYCHHEM B
WCIIPABUTEIHLHOM JIoMe 03 yKa3aHus Ha CpoK (cT. 466).

IlepBBlii  pPOCCHHCKMHM  YTOJIOBHBIM KOIEKC COBETCKOM 3IOXH
Haka3bIBaJl ke He abOpT Kak TaKOBOH, a JIMIIb COBEPIICHHE €ro IHIAMH,
HE HMMEIOUMMH JJI 3TOr0 HAAJIeKalle yJOCTOBEPEHHOM MeAMIIMHCKON
noarotoBku» (ct. 146 YK PCOCP 1922 r.). Cankuus npenycMmarpuBaia
JMIIEHNE CBOOO/IBI WM ITPUHYAUTENIbHBIE pPAa0OTHI Ha CPOK JI0 OJHOTO TOJIa.

W. B. CranuH 3anpeTnit abopThl, 32 UCKIIIOYEHHEM COBEPIIAEMbIX O
menuuuHckuM nokazaHusiM. YK PCOCP 1926 r. B pemakumu 1941 r.
HaKa3bIBall IPOM3BOJICTBO a00pTa TIOPEMHBIM 3aKIIOYEHHEM Ha CPOK OT 1
roga mo 2 ner (ct. 140). XpymeBckas yeramusanus aboptoB B 1955 roxy
mpuBena K ToMmy, uTo YK PCOCP 1926 r. B pegakumu 1957 . 3ampemran
MPOM3BOJICTBO a0OPTOB TOJNBKO «BHE OONBHHUI] WM JPYTHX JI€4eOHBIX
yapexxaeHuiny. CaHKIHsI ocTanach HEM3MEHHOM.

Ilocnennuil cOBETCKUN POCCUMCKHMI YTOJIOBHBIM KOJEKC HaKa3blBall
«HE3aKOHHOE IPOU3BOJICTBO adOpTa BpPauOM» HCIPABUTEIBHBIMUA PabOTaMu
Ha cpok 10 AByX JeT (cT. 116 YK PCOCP 1960 r.).

B coBpemenHBIX ycioBusx Poccun 3akoHomarens Hanbonee cTporoe
YroJOBHOE Haka3aHWE 3a HE3aKOHHOE IIPOM3BOJCTBO abopra mpu
OTCYTCTBUH TSDKKUX ITIOCIIEJICTBUI MPEAYCMOTpPEN B BHJE MUCIPABUTEIBHBIX
pabor Ha cpok 10 2 net (cT. 123 YK P®). Kpyr cy0ObekToB npecTymieHus
Cy’XeH. YUTeHBI He BCE Cilyda HE3aKOHHOTO IpepBIBaHNsI OEpPEMEHHOCTH.

Poccuiickoe 3aKOHOAATEIHCTBO O TPEPHIBAHUM OEPEMEHHOCTH —
OITHO W3 CaMbIX JIMOepalbHBIX B MHpE, TaK KaK pa3pemracT MpOM3BOICTBO
JAHHOM OTeparyy 1o MPoCch0e KEHITUHBI JTN00 PH HATHINH MEIUITTHCKIX
WA COUUANBHBIX ITOKa3aHUI. ITO 00CTOATENECTBO OKAa3bIBACT HETaTUBHOE
BIIHMSIHUE Ha JieMorpaguyeckyro cutyanuio B PO.
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10. 1. MUIIIMHA
M BaHOBCKMI rOCYAAPCTBEHHBIM YHUBEPCUTET

HEKOTOPBIE CEKCYAJIBHBIE TIPECTYIUIEHUS TIPOTUB
HECOBEPUHIEHHOJIETHHX:
CPABHMTEJIbHO-ITIPABOBO AHAJIN3 YTOJIOBHOT'O
3AKOHOJATEJIbCTBA POCCUHU U TEPMAHHNUN

IIpu nmpoBedeHWUHM CPAaBHUTENBHOIO aHAJIM3a  IPECTYIUICHUH,
npeaycMoTpeHHsix cT.cT. 134 u 135 YK P®, u npecryminenui,
3akpervicHHbIX B 88174, 176-176b, 180 u 182 YK TI'epmanum, ObLio
BBISIBJICHO CXOJICTBO HEIOCPEICTBEHHBIX OOBEKTOB, K KOTOPBIM CIIEAYET
OTHECTH TOJOBYIO HENPHUKOCHOBEHHOCTH JIMI, HE JOCTHTIINX 16-JeTHEro
Bo3pacra. [lotepneBmum (IO yrojloBHOMY 3akoHY Poccun) moxer OBITH
JIUIIO JIFOOOTO TI0Ja B Bo3pacTe oT 12 1o 16 yeT u He JOCTHUTIIee MOJIOBOH
3penoctr. [1o yrojoBHOMY 3akOHOIATENbCTBY ['epMaHHMU €IMHCTBEHHBIM
NPU3HAKOM, XapaKTePHU3YIOIIMM IOTEpPIEeBIIEr0, BBICTYIAeT BO3PACT:
HWDKHAA BO3pacTHad T'paHUIla MOTCPIICBIICTO HE HA3bIBACTCA, 4 BEPXHAA
cBi3aHa C JgocTwxkeHueM [8-metua. Ilostomy B ciyuasx, Korja
MOTEPNEBIINMHU SIBIIAIOTCS JHIA B Bo3pacte oT 16 mo 18 1jer, MoXHO
TOBOPHUTH 00 OXpaHe I0JIOBOH CBOOOBI.

Hcxonst m3 Tekcra YrosIoBHBIX KonekcoB Poccum u I'epmanumy,
OOBEKTHBHAs CTOPOHA aHAIM3HPYEMBIX CEKCYAIbHBIX IPECTYIUICHUH
TIpeAroaracT akTUBHBIE JICHCTBUS, OHAKO OIMCAHHE ITPU3HAKOB COCTaBa
MIPECTYIUICHUS B IMCIO3UIMAX HOPM CYIIECTBEHHO pasnndaercs. Ecim B cT.
ct. 134 u 135 YK P® coBepmeHne OOIIECTBEHHO OIMACHOTO AESHUS
CBSI3aHO C BBINIOJIHEHHEM KOHKPETHBIX AKTHBHBIX NEHCTBHH — IOJIOBOTO
CHOILCHHUS, MY’KEJIOKCTBA, JICCOMSIHCTBA MM COBEPLICHUS] pPa3BPaTHBIX
nerictBuil (coctaBbl (pOpPMATBHBIE), TO HEMEIKHH 3aKOHOIATENh MPOSBIII
aOCTPaKTHOCTh U HEKOTOPYIO Ka3yHCTHYHOCTh NPH OMHCAHMH IPHU3HAKOB
NpEeCTyIUICHHH, 00pa3yloUMX MPOCThIe, KBAIU(HUINPOBAHHBIE HIHM 0CO00
KBaNM(HUIUPOBaHHBIE BUIBI cocTaBoB. CpeaM HUX BCTPEYAIOTCS Kak
(dhopMasibHBIC, TAK U MaTepHAlIbHBIC KOHCTPYKIIMH COCTAaBOB. B HemerkoMm
HCTOYHHMKE COAEP)KUTCS HOpPMA, IMpeAroiararomas co4eTanue AByX (opm
BUHBI B OJIHOM COCTaBe, XOTS JJISl OCTaJbHBIX MPECTYIUIEHUH XapaKTepeH
TOJIBKO MpsiMOM ymbIcen. Ecnu no YK P® 0TBETCTBEHHOCTh HECYT TOIBKO
COBEpIICHHOJICTHHE BMEHAEMble JHIa, TO B [epMaHMM 32 OAHHU
MIPECTYIUICHUS] ~ YCTAQHOBJIEH  MHHHMAJIbHBIH  BO3pacT  YrOJIOBHOH
OTBETCTBEHHOCTH ¢ 14 neT, 3a coBepmeHue apyrux - 21 rox. Psn crareit
COZIEPKUT yKa3aHWE Ha MPU3HAKHU CIICIIHAIBHOTO CyOBheKTa.
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[IpoBeneHHbII CpaBHUTENBHBIA aHAIN3 MPECTABIISETCS MOJIE3HBIM C
TOYKA 3pEHHMs HAKOIUIHHS TIOJIE3HOTO OIBITa Ui JaJbHEHIINX
UCCJIEJOBAaHUM B IAHHOM HaIIPAaBJICHUU.

T. C. OITAPMHA
MBaHoBCcKUi rocyAapCTBEHHBI YHUBEPCUTET

3AK/IIOYEHHE IO/ CTPAXKY KAK MEPA YI'OJIOBHO-
MHNPOLHECCYAJIBHOT'O TPUHY ) KAEHUS

B mHacrosmiee BpeMs BO3HHKAaeT BOIPOC: KAaKOBa JOJDKHA OBITH
JIOCTATOYHOCTH CBEJICHUI ISl OCHOBAaHUI MPH M30paHUN MEpHI IPECCUCHHUS
B BHUAE 3aKmoueHHs mox crpaxy? Ilo »TomMy Bompocy CyXICHHS
pa3enmImch Ha Ba TPOTHBOMIOIOXKHBIX Onoka. IlepBele cumraror, dTO
TAaKHWEC BBIBOAbBI TOJI’KHBI 6BITI> HpI/I6J'[I/ISI/ITeJ'H)HBIMI/I, BEPOATHBIMU U B TO XKE
BpeMsi JIOCTaTOYHBIMH JJisl pEIleHHs Bompoca 00 Uu30paHuM Mepbl
npeceueHus. Jlpyrue mojararoT, UYTO OTH BBIBOJBI JOJDKHBI OBITH
JIOCTOBEPHBIMU. MBI IpuiepKUBaeMcs BTOPON TOUKH 3PEHHUS.

CooTHomieHne  (aKTUYECKUX JaHHBIX Uil W30paHusi  Mepsl
NIpeceYeHuss C HalM4YhMeM JOKAa3aHHOCTM IMPUYACTHOCTH JHIA K
COBEPIIEHUIO MPECTYIUIEHHUs. B OpUINYECKOW JIMTEpaType OH pelaercs
HeomHO3HaYHO. CyIIECTBYIOT JBE MPOTHBOIOJIOXKHBIE TOYKH 3PEHHUS IO
naHHO# mpoOmeme. OMHW CYHTAIOT, YTO HANWYWE B YTOJOBHOM JIeNe
JI0Ka3aTeIbCTB, IOATBEPKAAIOINX IPUYACTHOCTD JIMLA K €0 COBEPLIEHHUIO,
OTHOCHUTCSI K YHCIy OOS3aTeNbHBIX YCIOBHHA 3aKIIOUEHHUS MOI CTPaxy.
Bropas Touka 3peHHs CBOAMTCA K TOMY, YTO IIPU PELICHUU BONIpOCA O
MPUMEHCHUH 3aKJIIOYCHUA 1TOJ] CTPAXKY CYAY CICAYCT OIpaHUYINTLCA TOJIBKO
BBIICHEHHEM Hanuuusa npexycMoTpeHHeIx YIIK P® ocHoBanmit s
U30paHusl JaHHBIX Mep MPECEYCHUs], He KacasCh OLIEHKH J[0Ka3aTebCTB,
T10JI0)KEHHBIX B OCHOBY OOBHHEHMSI.

OCOOCHHOCTH ~ paccCMOTpeHHsl XxojaradictBa 00 w30paHMM B
OTHOIIECHUH I10/103pEBaeMOro, OOBHMHSEMOIrO MeEphl IpEecedYeHHs B BHJE
3aKJIFOYEHHS TIOJ] CTPaXKy U pa3pelleHre BONPOCOB, CBA3AHHBIX CO CPOKOM
COZIEp)KaHUsl TIOJ CTpaXkel, Kak B JOCYZEOHOM, Tak W B CyaeOHOM
MIPOU3BOJICTBE.

[Ipobnempl, BO3HHKAIOIIHE B CiIydae OTKa3a JJO3HABaTEIEM FUTH
CIIeZIOBaTENIeM B YIOBJIETBOPEHUH XO/aTaiicTBa 00 OTMEHE TN W3MEHEHHUU
Mepsl TIpeceueHus. VTak, mepBast mpobiiemMa, ¢ X04aTaiiCTBOM HITH Kaa000i
B CyJ BIIpaBe OOpaTHTHCSA CTOpPOHA 3aIWTHI, HE COTJIACHAs C pelleHHEM
CJIeZIOBaTeNIsA, BTOPAs - B KAKOM IOPAJKE JTOJDKHO pacCMaTpUBaThCs CYIOM
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3TO oOpamieHne, TPEThs - UMEET JH CyJ MPaBO M3MEHATh AAHHYI0 MeEpy
MIPECEUYCHNUS, €CITH ACTI0 HAXOIUTCS B IPOM3BOJICTBE CIIEOBATEIIS.

J. B. TEPKOBA
MBaHoBCKUi rocyAapCTBEHHBI YHUBEPCUTET

IMPOBJIEMBI ITPABOBOI'O PEI'YJIMPOBAHUMS
N MPABOITPUMEHEHUSA OTCPOYKH OTEBIBAHUS
HAKA3AHUS

WHCTUTYT OTCPOYKHM OTOBIBAaHHMS HaKa3aHWS IIPEJCTABISET COOOH
BUJ OCBOOOXKICHUS JINIIA, OCY>KAEHHOTO 32 COBEPIICHHUE IPECTYIUICHHS, OT
OTOBIBaHUSI HA3HAYCHHOT'O €My HaKa3aHWs MO YCJIOBHEM, YTO 3TO JIHIO
Oyzer HammeXamuM o0pa3oM BBIIOJHITH POTUTEIBCKHE OOSM3aHHOCTH,
CBSI3aHHBIE C BOCIIUTAHWEM CBoOero peOeHka. BriepBble HHCTHTYT OBLI
BBeaeH B YronoBHEIH kogekc PCOCP 3akonom P® or 12 wmrons 1992 r.
DTOT BUJ OTCPOUKH ObUT coxpaHeH U B cratbe 82 YK PD 1996 .

Ha nmnporsbxkenun 20 J5eT fAaHHBIH HHCTUTYT HEOJHOKPATHO
pedopmupoBancss — yBeIMYMBAICA BO3pacT peOEHKa, MO JOCTHKECHUH
KOTOpPOTro OBUIO BO3MOXKHBIM IMPEAOCTaBUTh OTCPOYKY — C 3 10 8 JjerT, a
3areM 10 14 mer. B 2010 romy ObIn pacmmpeH Kpyr JMI, KOTOPHIM
BO3MOXKHO MPEIOCTaBICHHE OTCPOYKH OTOBIBaHHMS Haka3aHus. Terepb
Hapsixy ¢ OepeMEHHBIMH JKeHIIMHAMHU 1 XCHIINHAMH, IMEIOINMHU peOeHKa
B Bo3pacte 1m0 14 mer, Cyo MOXET OTCPOYUTHh peanbHOe OTOBIBaHHE
HaKa3aHus My>K4YnHe, IMEIOIeMy peOeHKa B BO3pacTe A0 14 neT, HO TOJIbKO
B TOM CJIydae, €ClIi My KUHMHA SIBJISETCA €AMHCTBEHHBIM poanTeneM. Takum
obpa3oM, Bce Oojee  OTYETIMBO  MPOCIEKHUBACTCS  COIMAIBHOE
NpeAHa3HAYCHUE 3TOT0 HMHCTHTYTa, a UMEHHO — 3a00Ta rocyaapcrBa o
HaWIydlIeM 00eCTIeYCHUH PaB U MHTEPECOB JETEHl.

OpHako, cieqyeT TMpH3HATh, YTO CYIIECTBYIOT OIIpeelCHHbIE
npobenbl B cepe peryinupoBaHusl pacCMaTpUBaeMOro HWHCTHTyTa. Tak,
HampuMep, HEyperyJIupOBaHHBIM  OCTAeTCS  BONPOC  COOTHOILICHHUS
HA3HA4YE€HHOI'0 CyIOM CpOKa HaKa3aHMs M CPOKAa OTCPOUKH, & TaKXKe CPOKOB
OTCPOYKH U CPOKOB JaBHOCTH OOBHMHHTENILHOTO Ipuroopa. Heobxoxnmo
0o0paTUTh BHHMaHHE n Ha TO, yro YK P® HHuero He roBopur
OTHOCHUTEJIBHO BO3MOXHOCTH HJIM HEBO3MOXKHOCTH OTCPOYKH OTOBIBAHMS
JIOTIOJTHUTENBHBIX BHUJIOB Haka3zaHWs. Psn ydyeHBIX B KadecTBe Ipobena
Ha3bIBAIOT TOT (PaKT, YTO YTOJOBHOE 3aKOHOAATEIHCTBO HE OINpPEIEISIECT
BO3pAcCT JIMI], B OTHOIICHUH KOTOPBIX MOKET OBbITh MPHMEHEHa OTCPOYKa
OTOBIBaHNS HAaKa3aHWUs. YTOJOBHBIN 3aKOH TaKkKe HE HA3bIBACT KATCTOPHU
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MPECTYIUICHUI, COBEPIIEHHE KOTOPBIX BO BPEMsi OTCPOYKH OTOBIBAHHSI
HaKa3aHUs BICYCT €¢ OTMEHY.

Ilo »TuM, a TaxkKke HEKOTOPBIM JApPYrUM BOIPOCaM IPUMEHEHHUS
OTCPOYKM B HAy4yHOH JMTEpaType BELyTCi JIHUCKYCCUU, Ha KOTOpHIE,
0e3yCIIOBHO, HEOOXOJMMO 00paTUTh BHUMAHUC U 3aKOHOATEIIO.

B. H. PA3I'VJIIEB
MBanoBckMil rocyaapCTBEHHBI YHUBEPCUTET

KOHOUCKAIMA UMYIIECTBA B CBETE HOBEJLI YK P®:
IMPOBJIEMbBI TIPUMEHEHMUSA U ITYTU UX PEHIEHUSL

B utone 2012 1. B c1. 104.2 YK P® Obumn BHECEHBI OUYEpEIHBIC
n3MeHeHus (mosBuiach dacth 2). CorlacHO JaHHOM HOpME B ciydae
OTCYTCTBUSL JTHMOO HENOCTATOYHOCTH JCHEKHBIX CPEJICTB, MOJICHKAIIIX
KOH(HCKAIMK B3aMEH MPEIMETa, BXOIAIICrO0 B HMYIIECTBO, YKa3aHHOE
BCT. 104.1, cy0 eévinocum peuwienue 0 KOHQPUCKAYUU UHO20 UMYUIECMEA,
CTOUMOCTh KOTOPOTO COOTBETCTBYET CTOMMOCTHU IPEIMETA, IOJJICIKAIICTO
KOH(UCKAIMY, JINOO COMOCTaBUMa CO CTOMMOCTBEO 3TOTO IPEeaMeTa, 3a
HCKIIIOYEHUEM UMYULIECTBA, HA KOTOPOE B COOTBETCTBUU CO CT. 446 I'TIK PO
HE MOXeT OBITh 0OparieHo B3bIckaHue. O4eBHIHO, B TEKCTE JAHHOW HOPMBI
pedp HWAeT O KOH(PHCKAIMN WMMYIISCTBA, 3aKOHHO IIPHHAIUICKAIICTO
BuHOBHOMY. O pacmupeHnn cepsl MPUMEHEHISI KOHPHUCKANNT UMCHHO 32
CYeT JIMYHOTO MMYIIECTBA MOACYANMOTO TOBOPHJIOCH M B MOSICHUTEIBHON
3amMcKke K JaHHOMY 3aKOHONPOEKTy. be3 coMHeHwid, B JaHHOM Ciyd4ae
3aByaJIMPOBAaHHO BOCIIPOM3BOAMTCS MPHUPOAA KOH(MUCKAIMHU-HAKa3aHUS.
[TomoOHast HOBeJIIa MPUBETCTBYETCS 110 TEM OCHOBAHUSM, YTO B HEKOTOPBIX
cllydasx TMOACYIUMBIA HE 00JamaeT MOCTATOYHBIMH JUIS KOH(HUCKAIUU
JNCHEeXKHBIMH  CPEICTBAMH, HO MOXKET 00jamaTh HWHBIM JIMKBHIHBIM
UMYIIECTBOM (HampuMep, HEIBHXKHMOCTRIO ¥ T.n.) Ho 3T0 OTHIONB He
JO0ABJISIET SCHOCTH B PEUICHUE MPOOJIEM MPUMCHEHUS KOH(PHCKAIUU IO
YK. AHanmu3 JuTeparyphl, U3y4yCHHE MATCPHAIIOB CYACOHONW NpPaKTUKU
CBUJICTEIILCTBYIOT O TOM, YTO MPOOJIEMBI  COXPAHAIOTCA  (cIydan
MPUMCHEHUS KOH(UCKAIMM KaK «WHHOH MeEpbD» B IIETIOM OCTAroOTCS
ennanaaeiMA). 1)  [lepBocTemeHHoe  3HadyeHHWE WMeeT mpoliieMa
YCTaHOBIICHUS CBS3M  W3BIMAEMOTO HMYIIECTBA C  COBEPUICHHBIM
MPECTYIUICHHEM — JOCTaTOYHO TMPOOJIEeMAaTHYHO JIOKa3aTh, Kakoe
MMYIIECTBO OBUIO MOJYYEHO B Pe3yJbTaTe COBEPILEHHS MPECTYIUICHHS,
0COOEHHO 3TO XapaKTEePHO U MHOTO3IM30AHBIX nesHuil. [Ipencrasnsercs
00OCHOBAHHBIM TIPEJIOKEHHE YCOBEPIICHCTBOBAHUS 3aKOHOIATENbCTBA B
YacTH YCTAHOBJICHUS OpraHa, KOTOPBIH 00si3aH [10Ka3bIBaTh HE3aKOHHOE
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[IPOUCXOXKIEGHHE MMYILIECTBA M IOJIYYeHHUS OT HEro JOXOIOB. 2)
Coxpansiercs NpO(ECCHOHAIBHBIH  CTEPEOTHI NPAaBONPHMEHUTENS K
KOH(UCKALMK KaK JOMOJHUTEIFHOMY HAaKa3aHUIO: 110 €ro MPEACTaBICHHUIO,
NpUMEHEeHNEe KOH(pHUCKAMKU — 3TO MPaBo Cyla, a He ero 00s3aHHOCTb, KaKk
ato cunenyer u3 YK u VYIIK P®. IlomoGHble CTEpeoTHIBI JIOJKHBI
IPE0JI0IEeBaATHCS

H. 5. DUJIEHKOB
M BaHOBCKMI FOCYAAPCTBEHHBIM YHUBEPCUTET

O HEKTOPBIX JUCKYCCHUOHHBIX BOITPOCAX
KBAJIMOUKALIUU TEPPOPUCTUHYECKOI'O AKTA

TeppopucTHUeCKUil aKT — OJHO U3 HamboNee OMaCHBIX
MPECTYIVICHUI COBPEMEHHOCTH.

3akoHOMATEeh CKOHCTPYHPOBAI HOPMY, IIPEIyCMaTPUBAIOIIYIO
OTBETCTBEHHOCTh 3a TeppopucTHueckuid akT (cr. 205 YK P®), xak
COCTaBHOE TMIPECTYIUICHHE, KOTOPOE cJaraercs U3 JAByX W Oojee
npectymieHni. [Ipn 3ToM Kax10€ U3 3TUX YUTEHHBIX B TEPPOPUCTHUECKOM
aKkTe JESHUH, paccMaTpHBaeMoe H3OJHPOBAHHO, NPEIyCMAaTPHUBACTCS B
Ka4eCTBE CaMOCTOSATEIIFHOTO PECTYIUICHUS.

Hucnozunust crateu 205 YK P® mnpegycmarpuBaer HECKOJIBKO
BAapUAHTOB MPECTYIMHOI0 IOBCACHUA, HNPECICAYIOMNX [ICJIb HApYUIUTb
00IIeCTBEHHYI0 ~ 0€30MacHOCTh,  YCTpAIlUTh  HACENCHHe,  OKa3aTh
BO3JCHCTBME HA TNPUHIATAC PEHOICHUS  OpraHaMd  BJACTH WU
MEXIyHAPOAHBIMH ~ OpTraHU3alusiMH. J[Is TpH3HAHUS —MPECTYIUICHUS
COBEPILICHHBIM OyJIET TOCTATOYHO BBITOIHECHUS JIFOOOTO U3 MEPEUHCICHHBIX
B 3aKOHE JIEUCTBUI B CHJIy albT€PHATHBHOCTU UX U3NOKeHUs. [Ipu 3TOM,
OITHAKO, HAJI0 YYUTHIBATh, YTO JIUIIO HE COBEPIIACT HOBOTO NPECTYILICHHUS,
€CIIH TIOCTICOBATEIbHO BEHINIONHACT BCE IIEPCUUCICHHBIE B 3aKOHE
JEHCTBUA: 3aKiaablBaeT B3PBIBYATKY, IOKHraer e, B pe3yiapTare
MPOM3BEICHHOTO B3pBIBA MNPHYUHIET YIIEPO OXpaHSAEMBIM 3aKOHOM
UHTEpecaM U T.A.

KonngectBo AeWCTBUI, clararommx TEpPPOPUCTUYECKUN aKT, He
BJIMACT Ha KBaJ'Il/I(bI/IKaIlI/IIO, HO YYMTBIBACTCA IPH HWHIUBUAYaAJIHU3alUH
HakazaHus. OOBEKTHI, BXOIAIIME B COCTaB IIPECTYIUICHUS, DPa3IUYHBI:
3JI0pOBBE JIFOJICH, COOCTBEHHOCTh, OOIICCTBEHHBIN WM MEXIYHApPOIHBINA
MOPSAZOK. B COCTaBHBIX NPECTYIUICHUSX CBOMCTBA TaKMX OOBEKTOB Kak
CaMOCTOSTENFHBIX YTPAYUBAIOTCA, IO3TOMY B TEPPOPUCTUICCKOM aKTE OHU
BKITIOYAIOTCSA B OOBEKT — 00IIeCTBEHHAs OE30MaCHOCTb.
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KoncTpykmms  coctaBa  TEppOPHCTHYECKOTO  aKTa  SBISETCA
ompeneNsome a1 crnenuuKka  ASHCTBHHA, 00pa3ylmUX HE TOJIBKO
OKOHYCHHOC TMPECTYIUVICHUC, HO W TMPUTOTOBJICHUC, M IOKYHICHHC Ha
TEPPOPUCTUYECKUH AKT, U COBOKYIIHOCTb IIPECTYILICHUMN.

1. M. YYUMAH
MBanoBckuil rocyaapCTBEHHBI YHUBEPCUTET

K ITPOBJIEME JTEKPUMHWHAJIM3AIIUU ITPECTYIIVIEHUS],
HNPEAYCMOTPEHHOI'O CT. 321 YK P®

Ha ceromusmHuii 1neHhP B IOPUONUYECKOW JIHTEpaType BEACTCS
TUCKyccHsl 0 HeoOxommMocTh BHeceHHUs m3MeHeHnd B YK P® B gactu
peryIupoBaHNsS OTBETCTBEHHOCTH 3a IIOCATATEIhCTBA HAa COTPYIHHUKOB
UCTIPABUTEIbHBIX YUPEKACHHA W OCYXKICHHBIX, BCTaBIIMX Ha IMYyTh
ucnpasyienus. OTneibHBIE HCCIEAoBaTEIN HACTAaWBAIOT Ha JOTOJIHEHUU
nucnosuruu cr. 321 YK PO omucanuem Tex NeHCTBUM, KOTOpHIE, MO UX
MHEHHIO, OXBaTBIBAIOTCSI TEPMHHOM  «JI€30pTaHU3AIIHS - T.H
«TEPPOPU3UPOBAHUE» OCYXKACHHBIX, YHHUYTOXKEHUE WIH TMOBPEKICHHUE
UMYIIECTBa, IaHTaX © JAp. llpeanaraercs BBECTH  YTOJOBHYIO
OTBETCTBCHHOCTh 3a 3JIOCTHOE HapyIICHHE YCTAHOBJICHHOTO TIOPSIIKA.
Jpyras Tpymma y4eHBIX BEICTYIAeT 33 YaCTUYHYHO JCKPUMHHATH3ALUIO
JMAHHOTO COCTaBa NPECTYIUICHHUS (B KadecTBE apryMEHTOB HAa3BIBACTCS
Hed(PPEKTUBHOCTH HOPMBI; HAPYIIICHUE TPABIII IOPUINICCKON TEXHUKU TIPH
KOHCTPYHPOBAaHHH COCTaBa, B YAaCTHOCTH, HECOOTBETCTBHE COJICPKAHUS
JUCTIO3UIIH OCHOBHOTO M KBaJIH(PHUIIMPOBAHHBIX COCTABOB HAMMEHOBAHUIO
npectymieHns). OTHOCUTENpHO NekpuMuHanu3amuu 4. 1 ct1. 321 YK P®
YKa3bIBAETCS, YTO OCYXIEHHBIN HE MOXKET BBICTYNATh B KAYECTBE HOCHUTEIS
OTHOWICHWH TIOPSOKa YIpPaBICHHWS H YIOMHHAaHHE O HEM Kak o
MoTepreBiieM  OOECIIeHMBAaeT HOPMY, CTaBUT TMOJ] BOMPOC €€
COCTOSITENIbHOCTh. YYEHbIE MOJIaraloT, YTO B cCllydyae MOCATaTeNbCTB Ha
OCY)KJICHHOTO JOCTaTOYHO KBaJHU(PHUIIMPOBATh NCHCTBUS BHHOBHOTO Kak
MPECTYIUVICHHE MPOTUB JIMYHOCTU. [[pyrue uccienoBaTesid HE COTJIACHBI C
TEM, YTO TEPMHUH «IC30PTaHU3AIMD» BKIIOYACT B ceOs JIUIIb HACHINE WA
yTpo3y MpHMEHEHHS HACWIHA, a TakkKe YKa3aHHe B OJHOH HOpME Ha IIBE
MOJISIPHBIE KAaTETOPUM: OCYKIEHHBIH M coTpyaHuk WMY. Ilpenmaraercs
paszzenuts ct. 321 YK P® Ha caMocTOsTENbHBIE HOPMBI, COJIEPKALUECS HE
B OZHOM, a B pa3HbIX cTathix YK P®: cr. 314.1 YK P® «lIpumenenne
HACWINS B OTHOIICHWH pPAaOOTHHWKA YUYPENKJCHUS WM OpraHa yTOJOBHO-
ucnogHUTENbHOW cucteMb» U 314.2 YK P® «BocnpensTcTBoBanue
WCIIPABIICHUIO OCYXJICHHOTOY.
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. M. IVISIKOBA
MBaHOBCKMI rOCYAAPCTBEHHBIM YHUBEPCUTET

YK/IOHEHHME OT AJIMUHUCTPATUBHOI'O HAZI30PA

JleranbHoe omnpesaeneHre aAMUHICTPATUBHOTO HA/A30pa YCTaHOBICHO
@3 ot 6.04.2011 Ne 64-D3 «O6 agMUHHCTPATHBHOM HaJ30p€ 3a JIHMIAMHU,
0CBOOOXICHHBIMHU M3 MECT JINIIECHHSI CBOOOBI», B KOTOPOM OIPEIEIISIFOTCS
TaKXK€ €ro 3aJaud, JHIa, B OTHOLUEHUH KOTOPBIX OH YCTaHABIMBAETCH,
HaJlaraeMble ~ Ha  HHAX  OTPaHWYCHHS, TMOPSAIOK  YCTAHOBIJICHUS,
OCYILIECTBIICHUS, TIPOJICHNUS, TIPEKpPAIIeHNs] aIMIHACTPATHBHOTO Haa30pa
U T.0.

Heobxomumem TIPU3HAKOM cocraBa MIPECTYIUICHUS,
npexycmorperHoro cr. 314.1 YK P® sgBnsercs mens NpecTyIJICHUS:
MPEeIyCMOTPEHHBIE ACTHUS JOJKHBI OBITH COBEPIICHBI B HENAX YKIOHCHHUS
OT aIMUHHUCTPATUBHOTO Ha/A30pa. BeIeneHHOro npu3HaKa HalpaBIeHHOCTH
yMBICJIa JOCTaTOYHO JUIi OTPaHUYCHUS CYOBEKTUBHBIX OCHOBaHHU
YTOJIOBHOM OTBETCTBEHHOCTH 3a JAHHOE IPaBOHApYyIIEHHE TOJBKO
YMBILUICHHOW BHHOM, HO OH HE OTpaXkaeT COLUAJIbHOIO 3HAYCHHS
MIpaBOHApPYyIICHUs, €ro OOIIECTBEHHOM OMNAacHOCTH KaK  YroJOBHO
HAaKa3yeMoro JesHHUs.

Ha cerogHamumii [AeHB CYIIECTBYET TakKXKe TPYIHOCTh TIPH
OTIpEeNeICHHH  TPaBOBOM  MPHUPOABl  aJAMHUHHCTPATUBHOTO  HAA30Da,
MTOCKOJBKY YCIIOBHS, OCHOBAaHMM W [EIA €ro YyCTAaHOBICHHSA U
OCYILIECTBIICHHSI SIBIITIOTCS YTOJIOBHO-TIPABOBBIMH, COAepkaHue, Gopma u
OTBETCTBEHHOCTh — aIMHHHCTPATUBHBIMH, a IMPOIEAypa yCTAaHOBICHUS U
OCYILIECTBIICHHS — TPaXKIaHCKO-TIporieccyanbHoil (T11. 26.2 I'TIK P®).

B cBere mpunstus @3 ot 6.04.2011 1. Ne 66-®3 «O BHeceHuu
U3MEHEHUN B OTJEJIbHBIE 3aKOHOAATENbHbIE akThl Poccuiickoi Penepanuu
B cBs3u ¢ npunstueM ®3 «O0 agMUHHUCTPATHBHOM HAI30pe 3a JIMIAMH,
OCBOOOXJICHHBIMH W3 MECT JIMIIEHUS CBOOOJBD BCTal PSJ BOIIPOCOB,
MMEIOIIMX HEMOCPEACTBEHHBI BBIXOJ, HA MPaKTHKY. OTO BOMIPOC O
MIPOIIECCYATbHOM TIOPSIKE PACCMOTPEHHMS JaHHBIX JeN (CErojHs SIBIsETCS
HOBEJUIOH OTHECEHHE PacCMOTPEHUS AeN 00 aIMUHUCTPATUBHOM HAI30pe K
BEICHUI0O Cyna OOmeH IOpUCAMKINKA B TOPSAKE TPaXIAHCKOTO
CYIOIIPOM3BOJICTBA), a TAaKXK€ O COIVIACOBAHHMHM MEXAHW3MOB, YCIIOBHH WU
OCHOBaHMH TpaHCc(OpMar OTBETCTBEHHOCTH (IIOCKONBKY CXOIHBIN
COCTaB MPaBOHAPYIIICHHS COEPKUTCS U B cT. 19.24 KoAll).

Henocratku 3akoHOZATENBHOrO O(QOPMIICHHS J@HHOTO WHCTUTYTa
HAJIUIIO0, NIEPEMEHBI B 3aKOHOJATENIECTBE HEM30EKHBI, HO UX HAIPaBJICHUE
JIOJDKHO CTPOUTBbCS Ha OoJjiee THIATENHOM HW3YYCHUH OTHOIICHHMS
YTOJIOBHO-TIPABOBOM JOKTPHHBI K MEXKOTPACIEBOMY B3aUMOICHCTBUIO.
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