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Me:xpernoHajabHAs HAYYHO-TIPAKTHYECKasi KOH(epeHIUs
«FOPUIUYECKAS HAYKA U IIPAKTUKA: UCTOPUSI,
COBPEMEHHOCTD, ITIEPCITEKTUBBI PA3BBUTHUSA
B3rJis1 A MOJOAbIX YUEHBIX)»

Cekuusn
«AKTYA/IbBHBIE ITPOBJIEMbI
MEK/ITYHAPO/HOI' O IIPABA»

A. A. AJIEKCEEBA, I. M. MAJIBIIIIEB
VBaHOBCKHUII TOCYAapCTBEHHBIN YHUBEPCUTET

NHIANBUJI KAK CYBBEKT MEKIAYHAPOJHOI'O ITPABA:
3A U ITPOTUB

B Hayke MEXIyHApOJHOTO MMPpaBa €CTh HEMAJIO CIIOPHBIX BOIIPOCOB U
OJIMH W3 HHUX — O MPU3HAHWU HMHAUBHAA CYOBEKTOM MEXIyHapPOTHOrO
npaBa. Ero HEOMHO3HAYHOCTD OOBSACHAETCS CHEIU(PHUKOH OTpaciu W TeM,
9YTO  TOHATHE  «CYOBEKT  MmpaBa» B MEKAYHAPOIHOM  H
BHYTPHUTOCYIAPCTBEHHOM MPaBE OMPEAENACTCS Pa3IHIHO.

Tak, ecii MbI CYMTaeM, 4TO CYOBEKT MpaBa eCTh TOT, KTO obnajaert
CYOBCKTHBHBIMH TMpaBaMH U HCIOJHACT FOPHAWYECKHE O0S3aHHOCTH
(BHYTPHTIOCYIapCTBEHHOE MPABO), TO WHIUBUJ, HECOMHEHHO, OTHOCHTCS K
cyObeKkTaM MexayHapomHoro mpaea. OJHAKO, OMUpasch Ha CHEHU(UKY
OTpaciy, Mbl MOXXEM BBIJICIUTh TAKOW KPHUTEPHil MPHU3HAHUS CyOBEKTOM
mpaBa Kak CO3/laHHe MEXIYHApPOJHO-NPABOBBIX HOPM, KOMM WHIMBUI HE
obnamaer. TemM He MeHee, OH, HUMeeT MpaBa, OOSI3AHHOCTH M HeECET
MEXTyHAPOIHO-IIPABOBYIO OTBETCTBEHHOCTb. 3/I€Ch OISTh )K€ CYIICCTBYET
CIOp, TaKk Kak mpaBa W OOS3aHHOCTH, MO0 MHEHHIO HEKOTOPBIX aBTODOB,
00yCIIOBIICHBI TOCyJapcTBamMu (€.g.patudukarus) u 0e3 UX COriacusi He
neicTByoT. TakuM 00pa3oM, IeNbio Halleil paboThI SBIAETCS TPOBEICHHUE
CPaBHHUTEIIBHOTO HCCICJOBAHUS U TPENCTABICHUE EIMHON KapTHHBI
CYIIECTBYIONIMX TOYEK 3pPEHHS 0O BONPOCY NPH3HAHUS WHAWUBHIA
CYOBEKTOM MEXKIyHAPOTHOrO TPaBa.

Kak yxe ObUTO CKa3aHO, €CTh HECKOJBKO TOYEK 3PEHHUS MO NaHHOI
npobieme. ['o6anbHO MBI MOXEM MOAPA3ACIUTh HX Ha Te, KOTOpPBIC
NPU3HAIOT UHAWBHIA CYOBEKTOM MEKIYHAPOMHOrO TpaBa M T€, KOTOPHIC
CyOBEKTOM €ro He MPHU3HAIOT.

Teopun «IOpU3HAHUSA»Y OMEPUPYIOT TEM, YTO WHAWBHI HAaJCNEH
npaBaMd W OOSI3aHHOCTSIMH JTMOO HEMOCPEACTBEHHO MEXIyHAPOIHBIM
NpaBoM (KaK TMOJHONPaBHBIA CyOBEKT), JHOO OIIOCPEIOBAHHO depes

3



rocymapcTBa (Kak MNpoW3BOAHBIN cyObekr). IlpuBomstcs u apyrue
apryMeHTB: OH  SBJISIETCSl  CYOBEKTOM  MEXIYHAapOIHO-TIPaBOBOM
OTBETCTBEHHOCTH;  OH  HaJelleH TIIpaBoM Ha  oOpaiieHne B
MEXTOCY/IapCTBEHHBIE OpraHbl MO 3alliTe IpaB M CBOOOJ 4YeIOBEKa;
HBIHEIIHEE COCTOSIHUE MEXyHapOIHOTO MPpaBa MO3BOJISIET KOHCTATUPOBATH
IpsSIMOE BKJIIOYEHHE B JIOTOBOPHI HOPM, OPHEHTHPOBAHHBIX HAa MHIWBHIA C
COOTBETCTBYIOIIUMH IOPUAMYECKUMHE BO3MOXKHOCTSMHU HX OOecreueHHs U
3aIHTHI.

Teopun «HENpU3HAHUSI» OTPULAIOT TO, YTO WHIUBHI MOXET
BBICTYNATh CYOBEKTOM MEXJIYHapOAHOI'O MpaBa BBUJIY OTCYTCTBHS Y HEro
MpaBooOpa3yromero kputepus. JIMOo ke OHM ONEpPUPYIOT TEM, YTO
WHIMBHJ, HE SIBISSICH CyOBEKTOM B OOIIEM CMBICIE CIIOBA, HAJIENSETCS
MIpaBaMH ¥ 0053aHHOCTSIMU IPUMEHHUTENTBHO K KOHKPETHON CHTYallH.

MOXHO CKa3aTbh, YTO HCTOPUUECKH Mpeobiiaaaia To OfHa, TO Ipyras
TOYKa 3peHus. M 10 cux mop eAnHOro MojaxoJa MO BOIPOCY MPHU3HAHMS
WHIMBHA CyOBEKTOM MEXIYHapOJHOIO paBa HAYKOH HE BHIPaOOTaHO.

T.T. BAPAIIIKOBA, O. A. TABPUJIOBA
VBaHOBCKHUIT TOCYAapPCTBEHHBIN YHUBEPCUTET

IIPABOBOE PET'YJIMPOBAHUE JEATEJIBHOCTHU MKC

Mexaynaponsas Kocmraeckass CtaHIms — 3TO OJUH U3 Hauboee
CIOXHBIX M JOPOTMX HWHXEHEPHBIX TMPOEKTOB 34 BCIO HCTOPHUIO
yenmoBedyecTBa. OHa TpeACTaBIsIET COOOW MHIOTHPYEMYIO OPOUTATBHYIO
CTaHIHIO, HUCTOJIb3YEM VIO Kak MHOTOIIEJICBOM KOCMHYECKHUH
uccnenoBaTenbckuil kommmiekc. MKC — 3To COBMECTHBIN MEXIyHapOIHBIN
IIPOEKT, B KOTOPOM Y4YacTBYIOT 15 cTpaH, NMO3TOMY HMHTEPECEH BOIpPOC
MIPaBOro PEryJIUPOBAHUS €€ JeSITEbHOCTH.

29 guBaps 1998 r. B Bammarrone OblI0  MOINKMCAHO
MexnpaBuTenbCTBEHHOE coramieHue Mexay I[IpaBurenbctBom Kananwl,
[IpaBuTenbcTBaMM  TOCYIApCTB-WIEHOB  EBpONEMcKOro  KOCMHUYECKOro
arentctBa, IlpaBurensctBoM  SImonum, IIpaBurenscrBom PD wu
[IpaBuTenbcTBOM CIIA OTHOCHUTENBHO COTPYJHUYECTBA o
MEXIYHApPOAHOH KOCMHYECKOH CTaHUMUW TPaKJAHCKOIO Ha3HAYEHWUS,
KOTOpOE TOAPOOHO OMPEASIMIO MPAaBOBOM CTATYC NAHHON CTaHIUH U
XapakTep TaKOro MapTHEPCTBA, BKJIOYAs COOTBETCTBYIOIIME TpaBa U
00s13aTeNTECTBA MMAPTHEPOB B paMKaX 3TOr0 COTPYIHUICCTRA.

HemanoBaxxnyto posnb B perynupoBanuu aesreabHoctd MKC takke
WTPAIOT YEThIPE MEMOPAHIyMa O B3aUMOINOHUMAHUH, 3aKIIOUEHHBIE MEXKIY
HACA wu xaxapM H©3 COTPYAHMYAIOIIUX KOCMHUYECKHUX areHTCTB:
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EBporneiicknum kocMuueckum arenrctBoM (EKA), Kananckum kocMuueckum
arearctBoM (KKA), denepaibHbIM KOCMHYECKAM areHTCTBOM Poccuu
(PockocMoc) 1 ATEHTCTBOM a3pOKOCMHYECKHX UCCIemaoBanuid Smonun. B
OCHOBHOM B MEMOpPaHAyMax peIIAlOTCs TEXHUYECKHE  BOIPOCHI,
OMIpeNIeNAETCs POJIb U OTBETCTBEHHOCTh KaXKJJOr0 U3 KOCMUYECKHUX areHTCTB
B IIPOEKTUPOBAHUY, PA3BUTHH, YIIpaBIeHUH U ucnonas3oBanuu MKC.

Heobxomumo ckazatb u o "Komekce moBeneHHMs OSKHIaxka
MexyHapoaHoi kocmuueckor craHiuu" 2000 ., KOTOpBIA yCTaHABIUBAET
IpaBa 1 00SI3aHHOCTH SKUTIaXKa CTAHIIUH.

C JesTenbHOCThIO MEXKAYHAPOJHON CTAHIIMM TAaKXKE CBSI3aHO TaKoe
TIOHSTHE, KaK «KOCMHUYECKUH TypH3M», HA4aJlo KOTOPOMY OBLIO MOJOKEHO
noneroM [ennuca Turo na MKC B 2001 roay. Pa3Butue takoro typusma
MoTpedoBallo pelIeHHs psiia TPaBOBBIX BOIPOCOB: OMNpEAETIeHHE cTaryca
KOCMHYECKHX TYPUCTOB, OTBETCTBEHHOCTH, CTpaxoBaHus U Ap. OgHako ux
pellIeHne AOIKHO OCYILECTBIATHCA HE TOJIBKO B paMKax MEXIYHApOJHOIO
IpaBa, HO M HalMOHaJIbHOro. Ha ceromHsmHuil AeHb €IUHCTBEHHBIM
rOCyIapCTBOM, MIPUHSABLINM HaI[OHAJIbHOE 3aKOHOJATEIbCTBO,
CHElMalIbHO MPUMEHHMOE K PpEryJUpOBaHUIO KOCMHUYECKOTrO TYpU3Ma,
ssnsercsa CLIA.

E. C. OPJIOBA
Pocpr16010BCTBO

CTATYC HOPM BTO B TIPABE POCCUMCKOM ®EJEPAIIUMA

Poccus Bcrymmiia Bo Beemupryro Toprosyro opranuzanuo (BTO)
22 asrycra 2012 roga. IIpoTokon 0 NpUCOETUHEHUH, a TAKXKE LEIBbINH Psil
nmonoxenuit Jloknama Pabodeli rpymmsl Mo mpucoeauHEHHIO Poccuiickoi
Oeneparyin k BTO (nanee: Jloxman Paboueit rpymimbl) KOHCTATHPYET, YTO C
MoMmeHTa BerymieHus Poccum B BTO Cormamenne BTO, a Taxke
JIOTIOTHUTENbHBIE 00s3aTebcTBa Poccun, NPUHSATBIE B COOTBETCTBHU C
IIpoToxkonoM O TPHUCOEAMHEHHH, CTAHOBSTCS COCTaBHOM 4YacThlO €€
MIPAaBOBOM CHUCTEMBI U HUMEIOT IPUOPUTET HAaJ HOPMaMH POCCHHMCKOro
3aKOHOJATENIbCTBA, B COOTBETCTBUM € 4dacTbio 4 cratbu 15 Koncrurynum
Poccuiickoit ®eneparuu.

Bocnpouseoas TIOJIOKCHUS Koncrurynuun Poccuiickoii
@enepanyn, a Takke O3 «O MeXAYHAPOIHBIX JTOrOBOpax», maparpag 151
Jokmnana PaGoueli rpynibl MOATBEPIKIAET, YTO MEKAYHAPOIAHBIE JOTOBOPHI
SIBJIIFOTCSI COCTAaBHOM 4acThbiO NMPaBOBOM cucteMsl Poccuiickoit deaepauun
U UMEIOT MPUOPUTET HaJ HOPMAaMM HAIlMOHAJIBHOI'O 3aKOHOJATEeNbCTBAa. B
Jloxnane moguepkuBaeTcs, 4YT0 UCKIIOYEHUSIMHI U3 3TOT0 MpaBUila SIBISETCA
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Koucturynust PO u ¢denepanbHble KOHCTUTYHHOHHBIE 3aKOHBI, KOTOpBIE
HMEIOT IIPHOPHUTET HaJl TIOJIOKEHUSIMA HOPM MEXTyHapOIHOTO TpaBa.

[Maparpad 151 Jloxmama paGodeii TpyIITBI IPETyCMaTPUBAET, YTO
«c garel  parudukamum  Poccuiickoit  ®epepammeiit  Ilporokoma o
npucoeanHenuy,  Bkiovatomero  Cormamenue BTO u agpyrue
o0s13aTenbeTBa, npuHsThie Poccuiickoir ®enepanyeil kak 4acTh yCIIOBHIH
npucoeanHenns kK BTO, oH cTaHOBUTCS HEOTHEMJIEMOM YaCThIO MPABOBOM
cucteMsl Poccuiickoit ®enepanum». [lanee ycranaBmuBaercsa: «Oprassl
cynebHoi Bnactu Poccuiickoit @enepanun OymyT TOIKOBATH U IPUMEHSATH
«IIpoTOKOI O MPUCOETUHEHUI.

MMaparpad 214 J[loxnama Pabowelt rpynmbl Takke COAEPIKUT
00513aTENBCTBO 10 OOECHEYEHUI0  €QMHOOOPa3HOro0  MPUMEHEHHUS
Cornamenns BTO Ha Ttepputopum P®, a Taxke mo NperocTaBIEHUIO
YAaCTHBIM JIMLIAM TIPaBa «JIOBOAUTH IO CBEJEHUS IOCYIapCTBEHHBIX OPTraHOB
Poccuiickoit ®eaepaniiu WM KOMIIETEHTHBIX OpraHoB Tamo)KeHHOro
Coro3a cinydyad HENPUMEHEHHST WM HEeeAWHOOOPa3HOro NPHUMEHEHUS
nonoxenuit Cornamenuss BTO B Poccuiickoit ®enepanum». Xots Takoe
YBEJOMJIECHHE  T'OCYJapCTBEHHBIX  OpraHoOB  OCyLIecTBisieTcss — «0e3
HEOOXOAMMOCTH JUIi CTOPOHBI, YbHM TIpaBa M HMHTEPECHl 3aTPOHYTH,
oOpamaTbest B Cya», cama 1o cebe BO3SMOXKHOCTD OOpallleHus! B Cy/1 TPSIMO
HE MCKJII0YEHA.

Ha nannbiii MOMeHT Bce OOJbIIE IMOJHOMOYMM C HAMOHAJIBLHOIO
ypoBHs Poccuiickoit ®enepauuu  NepexXOAUT HaA HAJHAIMOHAJIBHBIN
yposeHnb TamoxkenHoro Coro3a. {1 mpeogoneHus nporusopeunii Jlorosop
o ¢yakumonupoBannn TamoxeHHoro Coro3a B paMKax MHOTOCTOPOHHEH
TOPrOBOM CHCTEMBI OBUIO BKIJIIOYEHO ITOJIOKEHHUE, YTO «IIOJOKEHHS
Cornamenuss BTO craHOBSTCS HEOTHEMJIEMOM YacTbiO JIOTOBOPHO-
npaBoBoii 6a3bl TamoxxenHoro Corozay.

Hoxmang Paboueli rpymmbel Takke HE HCKIIOYAET BO3MOXKHOCTH
MoJJauy  XO3SIMCTBYIOIIUMH CYOBEKTaMHU WCKOB B Cynbl Poccuiickoi
®enepanuu Ha ocHoBanuM Cornamenust BTO.

Hanee maparpad 165 Jloxmama PaGodeli rpynmbl ycTaHABIHBACT,
4T0 comtacHo Jloropopy 00 obOpamenuu B Cya EBpA3DC X03HUCTBYIOIIHX
CyOBEKTOB IO cropaM B paMKax TaMO)XKEHHOrO cOro3a M OCOOEHHOCTSIX
cynonpon3BojcTBa 10 HuM J{orosop 06 obpamennn B Cyx EBpasuiickoro
HSKOHOMHYECKOTO COOOIIECTBA XO3SHCTBYIONIMX CYOBEKTOB IO CIOpaM B
pamkax TamoxenHoro Coro3a U 0COOEHHOCTSAX CYIONPOWU3BOJICTBA IO HUM
NPUHAT ~ pemeHneM  MeXrocyJapcTBEHHOr0  coBeTa  EBpasuiicKoro
9KOHOMHYECKOT0 coobmecTBa oT 9 jaexadps 2010 r. N 534. Yrpatun cBoro
CHITy B CBSI3U C mpekpaimeHueM aestenbHoctd EBpA3DC or 10.10.2014),
«ocHOBaHMeM ais ocnapuBaHus akToB Kommccum TamoxenHoro Coroza
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WIN UX OTHAENBHBIX MONOoKeHnH oo nevictBuii (Oe3neiictBust) Komucenn
TamoxenHoro Coroza sBIsS€TCS HX HECOOTBETCTBUE MEXKIYHAPOIHBIM
JIOrOBOpaM, 3aKIIOUEHHBIM B paMkax TamoxeHHoro Coro3a, NMOBIEKIIEe
HapylleHHe NPEeIOCTaBICHHBIX JAHHBIM MEXIYHAPOIHBIM JOrOBOPOM IIpaB
W 3aKOHHBIX HWHTEPECOB  XO3AHCTBYIOIIMX CyObEeKTOB B  cdepe
MPEANPUHIMATEIBCKOM ¥ MHOW SKOHOMHUYECKOM MesATeIbHOCTH». TakuMm
JIOTOBOPOM MOJKET OBITh, B TOM 4ucie, 1 Jlorosop o (pyHKIMOHHUpPOBAHUA
TamoxenHoro Coroza B pamMKaX MHOTOCTOPOHHEHW TOPIrOBOM CHCTEMBI,
KoTOopbl, wummiaeMmeHtuposan Cormamenune BTO, k  koropomy
npucoequnsercs Poccus.

Kak npasuino, yrBepxaaercsa, uyto HopMbl BTO u TamoxxeHHOro
Coro3a ABISIOTCA OAHOMOPSAKOBBIMU. OJHAKO, KaK HaM MpEACTaBIIAETCS,
HEoOXO0AMM aHallM3 00eMX TIPyNI HOPM Uil BBISIBJICHUSI MPOTUBOPEYHM.
Heobxonnumo BBIsSIBIEHHE MepapXudl HOPM o0eHx rpymm Mexay coboii. Ha
JITAaHHBII MOMEHT B IpUOpUTETE HaxoaaTcst Hopmbl BTO.

Ha ocHoBaHMU BBIIIEN3TIOAKEHHOTO, MOXHO KOHCTaTUPOBAaTh, YTO
Cornamenne BTO wumeer npsaMoe AelcTBHE B paMKax pOCCHUMCKON
MIPaBOBOH CHCTEMBI («OpraHbl cyneOHoW Biactu Poccuiickoit ®@eneparmu
OyIyT TOJIKOBATh M IPUMEHSITh €T0 ITOJIOKEHUS» ).

Kpome Poccuiickoit ®eneparuu, npsmoe neicrsue npasuwit BTO
Mpe1yCMOTpeHO 3akoHoaaTenbcTBoM LlIBeiiiapuu u Mekcuku.

Hayunoii  pyxosodumenv:  0-p  10puo. HayK, npog.
Kanunuuenxo I1. A.

E. A. PETINMHA, 10. A. XAPUTOHOBA
VBaHOBCKHUII TOCYAapCTBEHHBIN YHUBEPCUTET

MEXJIYHAPOJHBIE CAHKIIMA B COBPEMEHHBIX
MEXIYHAPO/JHBIX OTHOIIEHUAX

B coBpemeHHOM MEXTyHapOJHOM MpPaBe CAHKIHS BHICTYIAET OJTHOM
u3 (HopM MEKTYHAPOIHON MOTUTHYCCKONH OTBETCTBEHHOCTH W BBIPAXKACTCS
B MNPUMEHEHHU K TOCYAApPCTBY-MPABOHAPYUIUTENO MEp NPUHYNKIACHUS.
[IpumeHeHne MEXTYHAPOIHO-TIPABOBBIX CAHKLUMWA BCErJa MPOUCXOAUT
HE3aBUCHMO U BOIPEKU BOJIEC CYOBEKTa-IPABOHAPYIIUTEIS U MPEICTABISICT
co0Oli BHEIIHIOK) PEAKIIMIO, BBI3BAHHYIO BOJICBBIM aKTOM CyOBEKTOB
MEXIYHAPOJAHOTO TIpaBa ¥  IPU3BAHHYIO  3aCTaBUTh  CyOBCKTa-
MPABOHAPYIINTENST  BBITIOJHUTH  OOSI3aHHOCTH,  IMOPOXKJAaeMbIe  €ro
OTBETCTBEHHOCTBIO.

B cnoxuBieiicst coBpeMeHHON MeXIyHApOAHON CUTYallMi BOIIPOC O
MEXIYHAPOIHBIX CAHKIHAX SIBIIICTCS HauOoiee akTyanbHeiM. B CMU Mbr
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CIBIIUM O TOM, 4To K Poccum co crtoponsl crpan Espomst u CIHIA
MIPUMEHSIOTCS. MEXKIyHapOAHBIE CaHKIMH, CBS3aHHBIE C COOBITUSIMH B
KpeiMy 1 Ha BOCTOKe YKpauHbl, HO CIEIyeT 3aMETUTh, YTO B JJAHHOM
ciy4ae MIPOHCXOAUT HEOOOCHOBaHHOE CMeIlIeHHe TEPMHHOB
«MEXIyHApOJHbIE CAaHKIUW» U «peTopcum». MBI cuWTaeM, 4YTO B
otHomeHnn Poccnn ObIIM IPUMEHEHBI IMEHHO PETOPCUH.

Bo-nepBbIX, peTopcuu — 3TO TOXKE€ NPUHYIUTENBHBIE MEpBI, KaK U
CaHKIMHM, HO B OTIMYHME OT MEKAYHApOIHBIX CaHKUWH B ¢dopme
penpeccanauii OHU NPUMEHSIOTCS B OTBET HA HEAPY>KECTBEHHBIE aKThl, a HE
B CBA3M C MEXAYHAPOAHBIM NIPABOHAPYIIIEHUEM.

Bo-BTOpBIX, peTopcuu CBsI3aHBl C OrpaHUYCHHUEM TIIpaB, He
OXpaHAEMBIX MEXKIYHapOAHBIM IpaBOM, a CaHKIUM, HAIpPOTHUB,
HaIpaBJICHbI HA OTPAaHUYECHUE NIPaB, OXPAHIEMbIX HIMEHHO MEXKIYHapOIHBIM
IIPABOM.

B kauecTBe mNpUMEpPOB pETOPCUN MOXHO Ha3BaTb OTBETHOE
OTpaHMYEHUE HA BBE3J ONpPEJENEeHHBIX I'paX/JaH, Ha BBO3 OINPEEICHHBIX
TOBapOB.

Takum 00pa3oM, Ha COBPEMEHHOM 3Tarle pa3BUTHSI MEXTyHAPOIHBIX
OTHOIIEHWH CAaHKUUM SBJLSIFOTCS HauOoJiee pacHpoCTpaHeHHOH (opmoit
MIPUHYIUTENIBHBIX MEp, MPUMEHSAEMBIX K TOCyJapcTBY, HO OHU HE Bcerja
BBICTYNAIOT peakiel Ha paBOHAPYILICHHUE.

H. B. POANOHOBA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

JAEATEJIBHOCTB OBCE
B MEXKXIYHAPOJHO-ITPABOBOM I10JIE

BHe coOMHEHM#, MHCTUTYTHI, UCTOUHHKH, CYOBEKTHI — YJaCTHHKH
MEXIYHAPOJHOTO TMpaBa HU3MCHSIOTCS HAa MPOTSDKEHHM WCTOpHU. Tak,
WHTEPECCH HMCTOPUYCCKUH IyTh, COBPEMCHHBIC PEaMH M IEPCHCKTHUBBI
TaKOr0 YYaCTHHUKA MEXYHAPOJIHBIX MPABOOTHOIICHUH, kKak OpraHu3aius
Mo 6e30macHOCTH U coTpyaundectBy B EBpone. M3nauansno OBCE nmena
npyroe Ha3zBanue — CoBelaHue MO OE30MaCHOCTH M COTPYJIHHUYECTBY B
EBpome. Ero (coBemianms) co3ganue ununuupoBan CCCP B memsx
BBIPA0OTKH MEp YMCHBIICHHS BOCHHOTO MPOTHUBOCTOSHUS WM YKPCIUICHUS
6ezonacuoctu B EBpone. B nepuon ¢ 1973 mo 1975 rox mpomnuto Tpu 3tana
COBEIIAaHUs, UTOrOM KoToporo crai 3akmounteabHblii akT CBCE — onun u3
BAXHBIX Ha CETOMHAIIHUN JICHb HCTOYHHK MEXKIyHAPOMHOro mpasa. Ha
ceronusiimtanii - enb  OBCE  sBnsercst  kpymnHeWiied  perrnoHabHON
opraHmsamueii 1o Oe3omacHocTH. Ee pemieHHs WMEIOT OrpoMHOE



MoJUTHYECKOe 3HaueHwe. OpraHu3aius BeCbMa BIIHMATENBHA, B HEU
paboraer okoio 2690 corpyanukoB, a Oromker B 2013 romy coctaBui
145 muu eBpo. K coxkanennto, ¢ Hayanma XXI Beka HaOomaeTcss cToikas
TeHaeHIus k koudpouTamuu Poccuiickoit ®eneparyin u ObCE, 4to MOoxHO
OTYETJIUBO MPOCIIEINUTh B ICUCTBUAX opraHu3anuu. Hampumep, B 2005 rogy
[MapmamenTckas accamOiesl MPUHSUIA PE3ONIONUI0 0 AOxa3uu, KoTopas
ObUTa pacIieHeHa KaK KpUTHUYHAS 10 OTHOIIeHHI0 K Poccuu. Kpome Toro, B
2006 romy Ha 3acelaHUM COBeTa MHUHHUCTPOB HHOCTpaHHbIX jae1 OBCE
POCCUICKHIT MUHHCTP 3asIBIJT O BO3MOXXHOCTH BbIxona P® u3 opranuzanumy,
HO 3Toro He mnpowm3onuio. Hekoropeie momutuku cumtaror, 4yto OBCE
orpaxkaeT untepechl CIIIA, HO oduIMaILHO OpraHMU3als UMEET CBOMMH
LENISIMU  TIPEIOTBPANICHAE BOSHUKHOBEHUS KOH(MIMKTOB, yPETYIHPOBAHUE
KPU3UCHBIX CHUTYalWi, JUKBUAALUIO IOCIEACTBUN KOH(MIUKTOB. Takum
oopa3zom, OBCE sBnsercs, 0e3yclOBHO, Ba)KHEWIIEH oOpraHu3amuedl Ha
MUPOBOW apeHe, HO IEMU W 3aJa4yd e¢ pabOThl 3a4acTyHO HCIOJHSIOTCS
HEMOJIHO.

10. B. POMAHOBA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

MEXIYHAPOJHOE TIPU3HAHUE BUPTYAJIBHBIX
IF'OCYJAPCTB: 3A WJIA ITPOTUB

Mex1yHapOJHO-IIPaBOBOE  NPHU3HAHHE — OJHOCTOPOHHUH  aKT
rOCylapcTBa,  IOCPEACTBOM  KOTOPOTO  IOPUIMYECKH  IPHU3HAETCS
BO3HMKHOBEHHE HOBOTO CYOBEKTa MEXIyHapOJHOTO IpaBa C LEIbIO
YCTAQHOBIICHHSI C HUM JMIUIOMaTHYeCKUX JMOO WMHBIX oTHomeHnd. Kak
W3BECTHO, CYIIECTBYIOT JIBE TEOPHU MEXTyHAPOJHO-TIPABOBOTO MIPU3HAHUS:
KOHCTHTYTHBHasT M JeKJIapaTuBHas. B COBpEeMEHHOM MEXIYHApOIHOM
npaBe MpeodaiaeT MO3UIKs, YTO caMo Mo cede MeXXTyHapOIHO-TIPaBOBOE
TIPU3HAaHNE Heo0s3aTeNbHO IS CYIIECTBOBAHHS CYBEPEHHOI'O TOCY1apCTBa.

OCO0EHHO JMCKYCCHOHHBIM BOIIPOCOM SIBIISIETCSI MEKIYHApPOAHOE
NIPU3HAHNE BUPTYaJIbHBIX rocyAapcTB («virtualstate»). Takumu sSBISIOTCS, B
yactHocTH, KHsbkectBo Cunenn, Benukoe repuorctBo Becrapkruka,
Pecrry6niuka Monoccust. FOpunmueckass cTopoHa CO3IaHUsI BUPTYaIbHOTO
rocygapctBa coorBerctByeT KonBenuuu MonrteBuaeo 1933  ropa,
npusHanHoi OOH, B KOTOpOIi 3aKperieHbl YeThIpe MpU3HAKa TOCYAapCTBa:
HaceleHHe, TEePPUTOpHUs, IPAaBUTENBCTBO, CIOCOOHOCTh BCTYNAaTh B
CHOILIEHHSI C JPYTMMH TOCylIapcTBaMu. B Teopuu rocymapcrBa M Ipasa
OCHOBHBIMH TIPH3HAKAMH TOCYJapCTBa SIBISIFOTCS TEPPUTOPHS, HACEIEHHE,
myOnMMYHAas BIAcTh, CHUCTEMa IIPABOBBIX HOPM, cyBepeHuTeT. OmHako
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BHPTYaJIbHBIC TOCYAPCTBA JIWITH HATIOMHUHAIOT HE3aBUCUMBIE TOCYAapCTBa,
HO HE TPU3HAIOTCA TaKOBBIMH. OpraHsl TyOMUYHOW BIACTH JIHOO
OTCYTCTBYIOT, JTHOO HAXOMATCS B 3aYaTOYHOM COCTOSIHUU. DTH roCyIapCTBa
MOTYT ®  OOBIYHO  CTPEMSTCS  BOCHPOHM3BOMUTH  (DOpMasbHEIC
TOCYJIapCTBCHHBIC aTpUOYTHL. Takke y HHX OTCYTCTBYST W BHEIIHUUN
cyBepeHutTer. OHU 00JIAAFOT TEPPUTOPHUCH, HO Yale KpaliHe HEeOONBIION,
pa3sMepoM ¢ JaYHBIH YUACTOK WM MaJICHHKHU OCTPOB.

JIMCKYCCHOHHOCTh CaMOr'0 HAJTUYUS MPU3HAKOB TOCYIAPCTBEHHOCTH
Yy BHUPTYalbHBIX TOCYIApPCTB M TPUBOAUT K TOMY, YTO BONPOC O
MEXIYHAPOIHO-IIPABOBOM MPHU3HAHUN TAaKUX TOCYIApPCTB TaK W HE HAIIEI
CBOETO OJTHO3HAYHOTO PELICHUSL.

. . TIOPUKOBA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

MMPOBJIEMBI JEJIUMUTAIIUA KOHTUHEHTAJIBHOI'O
HEJb®A B MEXKXIYHAPOJHOM ITPABE

KOHTHHEHTaNbHBIH IeNb(] SBISETCA WCTOYHHUKOM IOJYyUSHHS
MOJIC3HBIX HCKOMAEMBIX M B CBSI3W C 3THM INPHOOPETAET IKOHOMHUYCCKYIO
3HAYUMOCTh IS TOCYAapcTBa. ['paHMIEI KOHTHHEHTAJIHHOTO mIelb(ha
ONPENENSAIOTC HE CaMUM TOCYJapCTBOM, a COIJIANICHHEM C JPYTHMU
CTpaHaMH, U TIO3TOMY Tpo0JieMa JACTUMHUTAIIMA KOHTHHEHTAIBHOTO IIeTh(ha
HE MOXET OcTaThcs 0e3 BHUMAaHUS MEXIYHApoaHoro mpasa. CymiecTByer
JIBa MEXTyHapotHO-TIpaBoBbIX akta: Koneeriust OOH mo MmopckoMy mpaBy
1982 roma m KoHBeHIMS O KOHTHHEHTANIbHOM menbde 1958 ropa.
KouBennuss 1982 roma ycTaHaBiIMBaeT cleayolnee oOIIee MpaBUIIo:
TpaHUlla KOHTUHEHTAJIBHOTO MIieNb(ha MPOXOTUT JO BHEIIHCH TI'paHUIBI
MOJABOJHONM OKpaWiHBl MaTepuka wid Ha pacctosaun 200 Munb ot
CYXOITyTHOW TpaHUIBI rocynapctsa (ct. 76). KpoMe Toro, maHHbIA BOMPOC
MOKET PETYIUPOBATHCS MEKTYHAPOIHBIMU JOTOBOPAMH MEXTY CMEKHBIMU
rocynapcrBamu, uto omnpeaeneHo Konsennueit 1958 roga. Ho, HecMoTps Ha
9TO BHYTPUTOCYNAPCTBEHHBIMU aKTaMH YCTAHABJIMBAIOTCS TPAHMUIIBI,
MIPEBHIINAIONINE JBECTH MIUIb. B CBS3M C STHUM HA TNPAKTHKE 3a4acTyIO
BO3HHKAIOT MPOOJIEMBI ONpeeieHns Takux rpanull. Tak, Hanmpumep, B 2000
roay Poccuiickoit @enepanueii Obia nogana 3aseka B Komuccuro OOH mo
BHCIIHUM TpaHUIAM Mieabha B OTHOUICHWH XxpebdTa JlomMmoHOCOBa. DTa
3asBKa CIIPOBOIIMPOBAaja aKTHBHW3aIMi0 w3ydeHus jgHa CeBepHOro
JlenoBuToro okeana, kak camod P®, Tak W COCETHUMH TOCYAapCTBaMU:
Janueii u Kanagoii. Ilporecc ompeneneHus MpHHAUIEKHOCTH XpeOTa,
HAYaBIIUiCs 15 ner Ha3aj, He 3aKOHYWIICS U MO ceil JeHb. Takum oOpasom,
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COIJIaCOBAHMUEC HOPM MCEKAYHAPOAHOI'O U BHYTPUT'OCYAAPCTBCHHOI'O IIpaBa B
OIpCACIICHNN I'PaHUL] KOHTUHCHTAJIBHOT'O menmba HeO6XOI[I/IMO.

®. B. IBETKOB
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

IMPOBJIEMHBIE BOITPOCHI UCTIOJIb30BAHUSA MUPHBIX
CPEJCTB PASPEIIEHUA MEXIYHAPOJHBIX CIIOPOB

OxHuM W3 BaXXHEHIIMX TPHUHIMIIOB MEXIYHApOJHOIO IIpaBa
SIBIISIETCST TPUHIMI MHUPHOTO pa3peleHus] MEeXIyHapOAHBIX cropoB. B
COOTBETCTBHHM C 3TUM HPHUHIUIIOM, 3aKPEIUIEHHBIM B Y craBe OpraHusaiuu
O0bequuénapx Haruii, Bce Wiensl Opranuzanuu OObeIMHEHHBIX HAIAN
pa3pelaT CBOM MEXIyHapOAHBIE CHOPHl MHPHBIMH CpPEACTBAMU TaKUM
oOpazoM, 4TOOBI He TMOJBEPraTb yrpo3e MEXKIYHApOJHBIA MHUp U
OezomacHocTh M cnpaBemmBocTh. Craths 33 VYcraBa OpraHuzanuu
OObenMHEHHBIX HAlMK Ja€T TPUMEPHBIH IepeYeHb MHUPHBIX CpE/ICTB
paspelIeHus CriopoB, KOTOPBIE MOT'YT OBITh HCIIOJIB30BaHbI TOCYapCTBAMH.
K Takum cpeactBaM  OTHOCSTCSA:  IIEPETOBOPBHI,  HOCPETHUYECTBO,
MpUMUpPEHUE, apOuTpax, CcylacOHOEe pa3OMpaTeNbCTBO, OOpalieHue K
pETHOHAJIBLHBIM OpraHaM M JApYyTHe.

XOTs IPUHLMI pa3pelIeHNs] MEXAYHAPOIHBIX CIIOPOB BIEPBBIE OBLI
3adukcupoBan B  [aarckoii KoOHBEeHIMM O MHUPHOM  pEIICHHH
MEXIYHApOIHBIX CTOJNKHOBeHHH 1907 r., oH mMmeer Oojee JIMTENBHYIO
ucroputo. Tak, yxe B koHue Il — nauane Il TeicsiueneTus A0 Hamieil 3pbl
MPaKTHKa MEXIYHAPOIHBIX OTHOIIEHWH BBIpaOOTaja ONpe/eNéHHbIE THUIIBI
JIOrOBOpOB 00 apoutpaxe. TeM He MeHee, HCII0Ib30BaHNE MUPHBIX CPEACTB
paspelieHnst MeXIyHapOIHBIX CIIOPOB OBLIO OCIIOXKHEHO PSIIOM HPHYHH.
Tak, nmonroe Bpemsi 3a TrocyaapcTBaMH BCE emI€ 3aKpervisuioch MpaBo C
Yu€TOM OmpeneNéHHbIX OrpaHWYEeHUH NpuOerate K BolHe. Bmecre ¢ TeM,
BHOBb M BHOBB ITOBTOPSIIOIIEECS] HCIONB30BAHNE OJHOCTOPOHHHMX CHIIOBBIX
MIOAXOZ0B B MEXIYHAPOAHBIX OTHOIIEHHUSX HEM30eXHO OyneTr OKas3hIBaTh
HEeTaTUBHOE BIMSHHE Ha OOecClieueHHe HAIMOHAIBHBIX HHTEPECOB.
Heobxonnmo onuparthkcst Ha IMBUIIN30BAHHBIE TTOJIUTHYECKUE HHCTPYMEHTHI
pasperieHus r100albHBIX M PETHOHAIBHBIX KPU3UCHBIX CUTYAIUH.

Juns  Gomee 5(h(GEKTHBHOIO WCIOIB30BAHUS MHUPHBIX CPEICTB
paspelieHns MEeXIYHapOAHBIX CIIOPOB TaKXKe CIIEAYeT IPaBUIBHO
KBaJIM(UIMPOBATE  COCTOSHHUE  OTHOIIEHHWH,  CIOKUBIIMXCS — MEXKAY
CyOBeKTaMH MEXIYHApOIHOTo MpaBa. DTO IMO3BOJIUT BBHIOpaTh Hamboiee
TIOAXOAAIIEEe CPEIACTBO MHPHOTO YPEryJHpOBaHHS C Y4ETOM Xapakrepa
CJIOKHMBIIUXCS KOH(IJIMKTHBIX OTHOILICHUH.
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A. O. IEJIIKMH
Bpectckuii rocynapcrenssiil yauepeutet uM. A. C. Ilymxuna

OHJIAIH PA3PEIIEHUE IMIOTPEBUTEJILCKNAX CIIOPOB:
OIBIT EBPOITIEMCKOI'O COIO3A

B Hacrosiuee Bpems CTPEMHTENBHBIMH —TEMIIAMH  Pa3BHBAETCS
ANEKTpOHHAsT KoMMepLHs. COMyTCTBYIOIIMME TEMITAMU Pa3BUBAETCS M YHCIIO
KOH(JIMKTOB B paMKax Pa3INYHbIX MHTEPHET ayKI[MOHOB. Menuarys He CTOUT
B CTOPOHE, BBICTYIIask B CaMbIX Pa3INYHbIX cepax.

Tak, Esporeiickoii komMuccHell pa3pabOTaHBl COOTBETCTBYIOIIUC
HOpPMBI, HamnpaBJIeHHble Ha Oolee IMPOKOE BHEIPEHHE AaTbTEpPHATUBHBIX
cniocoboB pasperieaust criopoB ([Jamee — APC) u oHnmaiiH — paspernieHus
criopoB (Alternative Dispute Resolution, /lanee — ADR) mist yperynupoBanus
notpeduTenbekux cropoB B crpanax EC. CornacHO HOBBIM IpaBWIIaM, €CITH
ycIIyra WM ToBap ObLIM OIUIadeHbI IOCPEICTBOM CETH WHTEPHET, BOSHHUKIINI
TIOTPeOUTEECKHIA Criop Oy/IeT pa3pearbesi B peXKUMe OHJIalH.

B 2011 rony EBpokomuccust otmetuina, uyto B EC 1oCTUrHYT BBICOKHI
YPOBEHB 3aIlUTHI IPaB MOTPEOUTENCH: KOIMYECTBO MOTPEOUTENBCKHIX CIIOPOB,
yperyaupoBaHHbIx ¢ niomorbio cpeacts APC u ADR Bozpocio ¢ 410 Teicsu B
2006 roxy no 530 Teicsiu B 2008 roay. Tem ne menee B 2010 rogy Tonbko 5 %
notpedureneit 1 9 % kommepcaHToB ucnonb3oBad APC mist pasperenus
criopoB. C 1eJbI0 YCKOPEHHUS U YIIPOILEHHS TPOLIEYPhI Pa3pelleH s CIIOPOB C
ydactueM norpebureneid B Mae 2013 roma ObUTM TPHHSITHI JiBa JOKYMEHTA:
Jupextua Ne 2013/11/EC Esponetickoro napnamenta nu Cosera EC «O06
JIBTEPHATUBHOM pa3pelieHnH CIIOPOB C y4acTHeM IoTpedurtenel» (nanee —
HupextuBa) u Permament Ne 524/2013 Eponetickoro nmapimamenta u CoBera
EC «O6 yperynmpoBaHnH CIIOPOB C y4acTHeM ITOTpeOuTeNeld oHmaiim» (nanee
— Pernamenr).

Pazpaborannsie npaBuna ADR HanpaBieHsI Ha COKpalieHne pacxo/oB
W JUIMTEIBHOCTH  CyneOHbIX — pasoupartensctB. ADR  mpemycmorpens
BO3MOYKHOCTB 3aITOJHEHUs OJaHKa >KaJIoObl W TI0J1a4H >Kajlo0bl B 3JIEKTPOHHOM
(opme, BOSMOKHOCTH YITPABIICHHS JIeflaMH B PeXKUME OHJIalH W BO3MOXKHOCTh
TIPOBEAEHNS MPOLIEYPHI YPETYJIUPOBAHMUS CIIOPOB B PEKUME OHNAMH uepes3
mwiatopmy ADR. /lupextrBa Berynmna B ity B 2015 romy.

Takum o6pazom, xopormro (yHKIMOHMpYromme npouenypsl ADR B
crpanax EC OymyT moomipsth MOTPeOUTENICH MCKAaTh PEIIeHUS MPOOJIeM MpH
TIOKYIIKE TIPOJYKTOB W YCIYT B paMKax EAWHOrO PBIHKA, CIIOCOOCTBOBATH
COKpAaIlleHHIO PacXo/oB TIOTpeOWTENled M TpoJaBIOB. Taroke JaHHbBIE
TIPOIIEYPHl TTOBBICAT 3HAUYMMOCTh M KOJIMYECTBO COBEPILECHHBIX OHJIAMH-
TIOKYTIOK.

12



Cekuus
«AKTYAJIbHBIE ITPOBJIEMbI HEMEILIKOH ®HIOCODHH
IIPABA H 3AKOHO/JATE/IbCTBA ®@PI'y

E. C. JAHWJIOBA
WBaHoBCcKkuii rocy1apCTBEHHBIA YHUBEPCUTET

CULPA IN CONTRAHENDO
B HEMEIIKOM 1 POCCUUCKOM TI'PA’KJJAHCKOM IIPABE

JlokTpuHa MpeaoroBOpHOM o0TBeTCTBEHHOCTH (culpa in contrahendo)
obuta chopmynupoBana P. Mepunrom Bo BTOpoii monoBuHe XIX Beka s
XapaKTePUCTUKH CIydaeB BO3MEIIEHMs yIepOa NPy HHUYTOKHOM HWIIK
HEHJIeXAaIM 00pa3oM HCIOIHEHHOM JIOTOBOPE.

PaspaboranHast UM KOHCTpYKIWs, Oymydu He ymomsHyToi B ITY,
TOJyYnIia Pa3BUTHE B CyJeOHON NPAKTHKE M CIOXKHIACh B TOJHOLCHHBIN
WHCTUTYT TPaKAAHCKOro NpaBa. KOHEYHBIM pe3ynbTaToM pasBUTHUS HAEH
MIPEIJJOTOBOPHOM OTBETCTBEHHOCTH CTajio BHeceHue u3MeHeHuit B I[TY B
2001 r. Cornacuo mpasmry §311, 00sS3aTEIECTBO MOXET BO3HUKHYTH HE
TOJIBKO BCJIEJICTBHE COBEPIICHHUS CHEIKH, HO W I10 IIPUYHMHE BCTYIUICHUS B
MeperoBopsl O €€ 3aKIoueHuH. HewncrnonHeHWe WM HeHaJyIexaree
WCIIOJIHEHUE OO0S3aHHOCTEH, CBSA3aHHBIX C JOOPOCOBECTHBIM BEIECHHEM
TIEpErOBOPOB, BHI3BIBAET K KHU3HH ITPEAJOrOBOPHYIO OTBETCTBEHHOCTb.

IIpennoxkenne o BxmoueHun B 'K PO HopMm o mnpenmoroBopHoit
OTBETCTBEHHOCTH ObUIO copMmynrpoBaHo B KoHumenmmu pasBuTHS
TpaxIaHCKOTO 3aKoHOmaTebcTBa (1. 7.7 pasaena V). 8 mapra 2015 r. Obut
npunat @3 N 42, mpenycmarpuBaromuii nossaeHue cr. 434.1, koropas
3aKperiseT WHCTHTYT culpa in contrahendo. OHa MO3BOJUT NPUBJICYD
HEeIOOPOCOBECTHBIX JIMII K OTBETCTBEHHOCTH €II€ Ha CTaJud BEICHUS
neperoBopoB. B cirydae mpemocTaBiieHHs HETIOMHOM MM HEOCTOBEPHOMN
nHpopManMM WIM BHE3AaHOTO W  HEONPaBAaHHOTO  IPEKpalleHus
TIepEeroBOpOB  JIOJDKHBI OBITH BO3MENIEHBl YOBITKM B BHJE PacXoioB,
TIOHECEHHBIX JIPYroif CTOPOHOH B CBSI3M C BEJICHHUEM IIEPETOBOPOB, a TAKKE
C yTpaToil BO3SMOXKHOCTH 3aKIJIFOUYUTH JIOTOBOP C TPETHUM JIHIIOM.

B cBs131 ¢ BBeleHNEM WHCTUTYTA MPEIAOTOBOPHON OTBETCTBEHHOCTH
BO3HHMKAET BOMNPOC OTHOCUTENBHO €€ MpaBoBoil mpupoasl. P. Hepunr
paccMarpuBal €€ Kak JIOTOBOPHYIO OTBETCTBEHHOCTb, IOCKOJBKY
JIETMKTHAsT HE TMOAXOJAWT sl 3allUThl HHTEPECOB KOHTpPAareHra,
MOJIOXKUBILErocsl Ha AecTBUTENbHOCTh Joroopa. O.H. CagukoB cuuTaer,
YTO TMPEANOYTEHHE CIIeNyeT OTAaTh JENUKTHOH OTBETCTBEHHOCTH: 0
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COBEpIIICHUS JIOTOBOPA YYACTHHKH HE CBS3aHBI 00SA3aTEIbCTBAMH, U
MIPUMEHEHHUE HOPM O JOTOBOPHOW OTBETCTBEHHOCTH JIMIICHO (hOPMAIBHO-
ropunudeckux ocHoBanuid. OmHako culpa in contrahendo He MoxeT OBITh
OTHECCHa HHM K JIOTOBOPHOW, HU K JICIMKTHOW (BBUIY OTCYTCTBHUS B €€
OCHOBAaHHWH COOTBETCTBYIONIMX HOPUAMICCKHX (AKTOB); OHA SBISICTCS
CaMOCTOSITENIEHBIM, OCOOBIM BHUJIOM OTBETCTBEHHOCTH, KOTOPBIA CIEIyeT
HA3BIBAThH MPEIIOTOBOPHBIM.

E. B. KAIIOUYEH
HBaHoBCcKUii roCcy1apCTBEHHBIN YHUBEPCUTET

IIOHSATHUE ITPABA ITIO E. B. BYJIBIT'UHY
N EI'O ITIOJIEMHKA C P. AJIEKCH
O COOTHOHIEHUU ITPABA 1 MOPAJIN

E. B. bymerur QopMmymupyer TOHATHE TMpaBa B KadyecTBE
CaMOCTOSITEIbHOM ~ JIOTUYECKOW  KOHCTPYKIMH,  KOTOPYHO  MOXHO
OIPEICIUTh, HE UCTIONB3YS U HE 00palasch K MOpaid, HpaBam, uieaiaM u
WHBIM HEHOPMAaTHBHBIM SIBI€HUSM. [l0 MHEHUIO Yy4e€HOro, MmpaBoO — 3TO
HOpMaTHMBHAs  CHUCTEMa, KOTOpas  OMNpeleisieTcss KakK  «CUCTeMa
BBICKa3bIBaHUMN, UMEIOLIAsi HOPMATUBHBIE CIIEACTBUS». DTO O3HAUYAET, UTO B
00beM TIOHATHUS TMpaBa BKIIOYAIOTCS HE TOJBKO CaMH HOPMBI, HO U
Je(PUHUITUY, TIPUHIIAIIBI ¥ UHBIE DJIEMEHTHI, KOTOPBIC HE BXOAT B IMOHITHE
HOPMBI. [IpaBO COCTOMT HE TOIBKO W3 HOPM: MPABO BKIIOYACT B ce0sl Tak
’)K€ HOpPMAaTHBHbBIE BBICKa3bIBAHUS, KOTOPHIE NAIOT IOPUAMYECKH 3HAUUMOE
OMMCAaHUE HOPM, a TaK K€ HOPMATUBHBIE MPEATIOKEHUS, KOTOPbHIE SBISIOTCS
OMMCAHUSAMHU COMIEPKAHUS, KOTOPOE 3aJI0KEHO B HOPME.

Henb3st He ocTaBUTH O0e3 BHUMAaHUS IMIUPOKO U3BECTHYIO TUCKYCCHUIO
E. B. bynsiruna u P. Ajekcu o COOTHOLIEHUM MpaBa U Mopaiu. B a3Toii
nuckyccuu  EBrenuil  BynbirmH  3amMinaer Te3MC O  BO3MOXHOCTH
OIpEJICIICHUs TTOHATHUS MpaBa BHE CBS3U €ro ¢ Mopanbio. Omnako Pobept
AJekcu TpUAEPKUBAETCS MPOTUBOMOJIOKEHHONW MO3UIIMU, TOBOPSI O TOM,
YTO MEXIy MPaBOM M MOPANbBIO CYIIECTBYET HEoOXoauMmasi CBsi3b, 0Oe3
KOTOPOM HENb3sl MPUUTH K MPaBUILHOMY OIpENeIeHHI0 OHsITHA mpaBa. [1o
MHeHHI0 BynbiruHa st 000CHOBaHMS HATMYHS HEOOXOUMOMN CBSI3U MEKITY
MPaBOM WM MOpajbi0, AJIEKCH HEOOXOIMMO JOKa3aTh CYIICCTBOBAHHC HE
TOJIBKO OOBEKTHBHOW MOpAajH, HO M TOT (haKT, YTO BCE 3aKOHOMATEIH
Pa3AeNsIoT JaHHYI0 MOPAJIb.
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E. 0. KAPHEEBA
WBaHoBCcKuii rocy1apCTBEHHBIA YHUBEPCUTET

KOPIIOPATUBHOE ITPABO ®PI'

Kopnopamuu B I'epmanuu cranu nosiasthes quib B XVII B. B
1729 . OBLT cOoCTaBJICH MPOEKT 00pa30BaHUS aKIIMOHEPHOTr'O OOIMIECTBA, HO
MIPAaBUTENBCTBO €ro He yTBepAui0. OKOHYATENBHO KOPIOPATHBHOE MPAaBO
npuniwio B ['epmanmto B 1750 T., xorma HeMIBI MOmpocwin (paHiry3a
deTanche obpa3oBath kopmoparmi. Hemerikoe mpaBUTENBCTBO JBUTANIOCH
OCTOPO’KHO M TIOCTENIEHHO, Kak OBl 3apaHee Npeaynpexaas BO3MO)KHBIE
HETaTUBHBIE IOCIIEACTBHS, CBSI3aHHBIE C JESTENBHOCTHIO KOPIOpAIHA.
BriocnencTBum B pe3ynbTaTe ONpenesieHds] TePMAaHCKHUMHU LUBHIMCTAMHU
noHATUS "yupexaeHue" TepMHH "Kopropauus' TpHoOpes COBpEeMEHHOE
3HA4YEHHE - OpraHM3allysl, OCHOBAHHAs Ha YICHCTBE WM YYacTHH.

Kopnopatusraoe npaBo ®PI" 6a3upyercst Ha ['epmanckoM Komekce
KOpPHOPaTHBHOTO yIIpaBJICHUSL. Kopnexc 0BT paspaboraH
NIPaBUTENbCTBEHHON KoMuccueil. Pabora nag Koxekcom Oblna 3aBepiueHa
26 ¢epans 2002. Koneke 0a3upyercs Ha ICHCTBYIONIEM 3aKOHOAATEIbCTBE
@®PI' 1 wcXomuT M3 TOrO, YTO OyAET HPUHAT 3aKOH O MPO3PAYHOCTH H
myonuMyHOCTH  mpeanpusaTiid. Koprnoparms 31ech TpencTaBisieTcs Kak
"BoneBas opraHmsanus’. I'epmaHckuil ydeHbI bepHaluk B CBSI3M € 3THUM
oTMevasl: 0COOEHHOCTh KOPIOPAaIMK 3aKJII0YaeTcss B TOM, YTO 00IIas 1enb,
KOTOpPYIO TIOCTaBWJIM Tepen co0Oi yJacTHWKH, NpPU3HAETCS 3aKOHOM
00s13aTeNbHON, W 3TO O3HAyaeT OTPEIICHWE OT/IEIBHBIX WHIWUBHIOB OT
JTAHHOM LeNH.

B aknmonepHsix obmectBax ®PI" 3akoHOIAaTEILCTBOM yCTaHOBJIEHA
nyanbHas (JBOMHAs) cuctema ympamieHus. OHa BKJIIOUYaer: oOrmiee
coOpaHue aKIMOHEPOB, HAONIONATENBHBIA COBET, TNPEICTaBISIOMINI
WHTEpECHl aKIMOHEPOB B IIEPUOJ] MEXKAY COOpaHUsIMH, U IpaBJICHUE,
SIBJISIFOIIIEECS] MICTIOJHUTEIbHBIM OpraHoM. COOCTBEHHOCTh aKIIMOHEPHBIX
00IIeCTB KOHIIEHTPUPOBaHA, KOHTPOJIb HaJ KOPIOpalUed COCPEAOTOUeH Y
OIIpEeJIeTIeHHON TPYNIBI JIMIl, TECHO CBS3aHHBIX C HEH omnpeneseHHbBIMU
orHomeHussMU. Cpenu  BIMATENbHBIX — AKIMOHEPOB KOpPHOpalud —
MEHEKEPBI, WICHbI HAOJII0IATENEHOTO COBETA, KPEAUTYIOIINE OaHKH.

[lpoananmu3upoBaB  OpraHU3alWI0  AKIHOHEPHBIX  OOILECTB,
perynupyeMbix ['epMaHCKMM KOJIEKCOM KOPITIOPaTUBHOTO YIIPABICHUS, a
TaK)Xe MHBIMU (efiepabHBIMI 3aKOHAMH 00 aKIIMOHEPHBIX OOIIECTBaX M UX
YIIPaBJICHUH, YCTAHOBHMJA Ba)KHEWIIME BOIPOCH], KOTOPHIE KacaroTcs
BONPOCOB  pealiu3allid  3ajJad W MOJHOMOYMM, B3aMMOJAEWUCTBUS,
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VIpaBJeHUs] M HaJ30pa 3a HEMEUKUMH oOIecTBaMu (TIPEANpHATHIMA),
COCTaBIISIIOIIUX KopropaTuBHoe npaBo OPT'.

E. 1. KOMAPOBA, 1. T. AJIMEBA
VBaHOBCKHUIT TOCYAapCTBEHHBIN YHUBEPCUTET

JAE3OPUEHTUPYIOHNIAS PEKJIAMHAS
JAEATEJBHOCTDH B P® U ®PT

B u. 7 c1. 5 @3 «O pexyname» 3aKkpeIuieH 3alpeT Ha peKiaMmy, B
KOTOpOH  OTCYTCTBYeT  4YacThb  CYyNIECTBEHHOH  wuHpoOpMamum O
peKlaMHpyeMOM  TOBape, 00 YCIOBHSX €ro INPHOOpETeHHs WIH
WCIIONIb30BAHMS, €CIM TPH 3TOM HCKaKAeTCs CMBICH HH(OPMALUH |
BBOJIAITCS B 320TyKIeHHE TTOTPEOUTENN PEKIIaMBbl.

JlaHHas HOpMa HOCHT W3JIHIIHE OOOOIIEHHBIH XapakTep, BBUAY
Yero MpH PElIeHHH BO3HHUKIIHMX CIIOPOB MMEET MECTO LIMPOKOE Cynaeickoe
ycMotpenue. YsicHeHuto 4.7 cr. 5 @3 «O pexiame» He CIOcCOOCTBYET U
[Mocranosnenue Ilnenyma BAC P® or 8 okrsadps 2012 r. N 58 «O
HEKOTOPBIX BONPOCaX IMPaKTHKH MPUMEHEHHs] apOUTpakHbIMU cynamu D3
«O pexiame», KOHKPETH3HMpYIOIIEE JIMIIb MajJyl0 4YacTb IpeaMera,
KOTOpBIN yperyjIupoBaH UCCIEAYeMbIM HaMHU IOJOKEHHEM, YTO SIBIISIETCS
NPENATCTBHEM ISl OCYHIECTBIICHHWS HE MpPOTHUBOpEYamleld 3aKoHy
pEeKIIaMHOM JeSITENbHOCTH.

CyOBeKThI, OCYIIECTBIISIONINE JAHHYIO A TEIbHOCTb, MOTYT JaXe
He TpeamojaraTb O €€ JIG30PHEHTHPYIOIEM XapakTepe, BBUAY
HEJIOCTAaTOYHOCTH KPUTEPHEB OTHECEHHS TAKOBOH K peKJiaMe, UCKaxarolen
CMBICT MH(OPMAIMK U BBOSIIEH B 320y /IeHNE TTIOTpeOnTENeH.

B  pemennn  ykazaHHOW ~ TpoOJIEMBI MBI TIpe[JIaraeMm
opueHTHpoBatbes Ha onbiT OPI, e peknama, BBOAAIIAs B 3a0IyK/IeHHE,
yperynupoBaHa 3akoHOM «O HeZOOpPOCOBECTHOW KOHKypeHIwn»  («das
Gesetze gegen den unlauteren Wettbewerb») ot 30.12.2008. §5 manHorO
3aKOHa COJIEPIKUT 3aKPBITHIN ITEpeueHb KPUTEPUEB, HA OCHOBAHUU KOTOPBIX
KOMMepYecKHue AeHCTBUSI MOXKHO TIPU3HATH J€30PHEHTHDPYIOIIUMH.

OO0 aKkTyaJbHOCTM BKIIIOYEHHWS aHAJOTMYHBIX KPHUTEpUEB B
OTEYECTBEHHOE 3aKOHOJATENbCTBO CBUAETENLCTBYET U CyieOHas IPaKTHKa.

3akonomatensctBo @OPI' mnpennonaraer Hajduuue HE TOJIBKO
JIE30PUCHTUPYIOMUX JCHCTBUN, HO W Oe3aeiicTBuil (§5a), uro TaKke
JIOJDKHO OBITH MTPUHSATO BO BHUMAaHHE.

Takum obpazom, HEJIOCTaTOYHOCTh YpEryIInpOBaHUS
JIE30PUCHTUPYIOIICH  PEKJIIaMHOM  JESITEIBHOCTH  JIOJDKHA  OBITh
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JTUKBUAMPOBaHa, a ombliT ®PI" B KOHTEKCTE pelIeHUS JaHHON MPOOJIEMBI
MOJKET IMOCTY)KUTh 00BEKTOM PEIICTIITUH.

A. B. KYPOUKMHA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

I9BTAHA3UA B ©PI' U PD:
ITUYECKHUE U ITPABOBBIE ACIIEKTbI

PasBuTHe TEXHUKM W TEXHOJOTHM B O00OJacTH  MEIMITUHBI
3aTparvuBalOT OTHOILIEHUS MO MOBOJY KMU3HU U 3/10pOBbs B 1esioM. OaHuM
U3 CIOPHBIX MOMEHTOB HAa CCTOJHSAIIHHA JCHb SBISCTCS MPUMCHCHUE
9BTAHA3MU — MPEKPAIIECHUS )KU3HU YEIOBEKA, CTPAJAIOIEro HEU3IEUUMbIM
3a00JIcBaHUEM, HCIBITHIBAIONICTO HEBHIHOCHMEIC CTpajaHus. B Hayke
BBUICIISIFOT 7B (DOPMBI TIPEKPAICHUS JKU3HHU: AKTUBHAS W ITaCCHBHAS.
[TpumedartenbHO, YTO B Pa3HBIX FOCYAApCTBaX 3TOT BOMNPOC pElIaeTcs Mo-
pa3HOMY Kak B COLIMAILHOM, TaK U B IPABOBOM IOJIE.

B P® 3amper sBraHasum ycraHoBiieH B cT. 45 @3 «O0 ocHOBax
OXPAaHBI )KU3HU U 370POBbsS TpaxKaany. Mcxoas U3 aHanu3a HOPMBI, MOXHO
C YBEpEHHOCTBIO CKa3aTh, YTO peYb HJET O JBYX (opMax HBTaHA3HH —
aKTHBHOHN M maccuBHOM. B ¢T. 71 yka3aHHOro 3akOHa, B TOPIKECTBEHHOI
KISTBE Bpaya COICpPXKATCA CIIOBAa: «HHKOrJAa HE mpuberath K
OCYIIECTBIICHUIO SBTaHa3uM». JlymaeTcs, KaTerOpUYecKWi 3ampeT Ha ee
MIPOBENICHUE SBISAETCS OOOCHOBAHHBIM U HEOOXOIUMBIM, OCOOCHHO UCX OIS
U3 COLUAIBGHOW JICHCTBUTEILHOCTH W YPOBHS Pa3BUTHS OONICCTBEHHOT'O
CO3HaHMUSI.

B ®PI' »tor BOmpoC peryaupyercss Tpa)KJIaHCKUM KOJEKCOM,
YTOJIOBHBIM KOJIEKCOM, B KOTOPBIX COMEPIKUTCS 3ampeT MPOBEICHHUS JIHIIb
akTuBHON (hopMmbl 3BTaHa3uu. HecMoTpst Ha TO, 4TOo Bpauu ['epMaHuu B
CBOEM CIHCIMATBHOM JIOKYMEHTE, MPO(PECCHOHATHLHOM KOJCKCE BpayeH,
YCTaHABIMBAIOT 3alpeT Ha Bce (OPMBI HBTaHA3UM, IOPUIAHMYCCKOU
OTBETCTBCHHOCTH  Bpad, COBCPIIMBINUM, HampuMep, MOMONb B
camoyOuiicTBe, HECTH He OyIeT.

Takum 00pa3oM, OTHOIICHHE JBYX CBPOINEHCKUX TOCYIapCTB K
9BTAaHA3MHM OCTACTCA PA3JIMYHBIM, YTO BBIPAXKACTCS B HAIMOHATHLHOM
3aKOHO/ATeNbCTBE. K CcoOXaleHuto, COBPEMEHHBIH  MOMEHT pa3BUTHS
MEMIIUHEI, HE JAeT BO3MOXXHOCTH JaTh OTBET, KOTOPBIH CMOT OBl CTaTh
€IMHBIM JIJIS BCEX.

17



M. C. CEAOBA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

UHTEPIPETALIAA TOKTPUHBI CHATHUA KOPIIOPATUBHOM
BYAJIA B IIPABE ®PT

[TpoGrema «CHATHS KOPIIOPATUBHOM Byalli» Ha CETOAHSIIHUNA I€Hb
SIBIISIETCST OJHMM M3 HauOonee O00CYXIaeMBIX BOIPOCOB POCCHICKOTO
KOpPIOpaTHBHOI'O TIpaBa, MOITOMY HE CIy4allHO 3Ta JOKTpWUHa oOperna
MIPaBOBOE 3aKpervieHne B pedopmupoBaHHOM IpakJaHCKOM
3aKOHOJATENbCTBE. B CBs3M ¢ 3THUM oOpamieHHe K HEMEIKOMY OMBITY
TIpe/ICTaBIsieTcsl Haubojee WMHTEpECHBIM, II0OCKONbKY B mpaBe OPI
BbIpa0OTaH YHUKAJIBHBIN MOIX0/1 K CHATHIO KOPIIOPATHBHON Byallu.

CyThb NaHHOM KOHLENIUH COCTOMT B TOM, YTO MpPU HAIHIHU
JIOCTaTOYHBIX OCHOBAHWH INPaBOINPHMEHHUTENh BIpaBe NMpeHeOpedb TaKuM
0a30BBIM MIPUHIUIIOM KOpIOpaIuu KaK CaMOCTOSITENBHOCTb,
HE3aBHCHUMOCTb, B TOM YHCJIE U 110 OTHOIIEHHUIO K CBOMM YYaCTHHUKaM, 4TO
TI03BOJISIET BO3JIOXKHUTH OTBETCTBEHHOCTH IO 00S3aTENbCTBAM KOPIOpALMU
Ha €€ akKIMOHEpPOB, a TaKXKe CBSI3AHHBIX C OCHOBHBIM JIOJDKHUKOM
KoMITaHWH. Bce 93TO0 HampaBieHO Ha HEJONYIIEHHE HCIONIb30BaHUS
KOpHOpaly KaK HEKOEro MOKPOBa, MaCKUPYIOLIETO JIEHCTBUSI M MHTEPECH
peabHBIX CyOBEKTOB.

HeobxonumMo OTMETHTB, YTO JOKTPUHA CHATHS KOPIIOPATHBHON
BYaJIM 3apOJMJIach B aHIJIO-aMEPUKAHCKOW ITPaBOBOI CEMbE, a B HEMEL[KOM
MpaBe MOJIYYWJIa CBOIO HHTEpIpeTanuio mon HasBanueM Durchgriff durch
den Schleier der Rechtspersonlichkeit. OTa KoHIeNINs pa3BUBAETCS B IBYX
TIPaBOIIPUMEHUTEIBHBIX ACTIEKTaX:

- Durchgriffshaftung WA Haftungsdurchgriff, TO €CTh
IPOHM3BIBAIONIAS  OTBETCTBEHHOCTBH», IMOA  KOTOPOH  IOHHMMAaeTcs
pacrpocTpaHeHHEe OTBETCTBEHHOCTH MO JIOJraM IOPHIMYECKOro JUIa Ha
WHBIX CYOBEKTOB;

- Zurechnungsdurchgriff, To ecThb «IpoHU3BIBarOIICE BMEHEHUEY,
O3Hauarollee MPUYMCICHUE 3HAHUM, KauecTB M JIEHUCTBUH FOPUANYECKOTO
JIMIA WHBIM CYOBEKTaM.

Tarxke HampsiMyl0 C AaHHOH TPOOJSIEMAaTHUKON CBSI3aHBI BOIPOCHI
3aBHCHMOCTH aKIMOHEPHBIX OOIIeCTB B paMKax TIpymmsl jul. B ®P
periiaMeHTanus 3TOro HWHCTUTYTa OCYLIECTBISIETCS B paMKax Tak
Ha3bIBAEMOTO IpaBa KoHIEepHOB — Konzernrecht.

Takum o0pa3om, aHalU3 NMPUMEHEHHs JIOKTPHHBI KOPIIOPATHBHOMN
ByaJM B HEMENKOM TIpaBe, BCEr/a SIBISBIIEMCS OPHEHTHPOM Ui
POCCHICKOH TEOpUM M TIPAKTUKH, T[O3BOJISET BBIABUTH Hauboiee
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ONTHUMAaNIbHBIE BAPUAHTHI JUIsl BHEJPEHUS JaHHOH KOHILEMIIUY B POCCUIICKOE
IPaBo.

A. O. P°OHNHA
VIBaHOBCKMIT TOCYIapCTBEHHBIN YHUBEPCHUTET

IIOHATHUE ITPABA
N COOTHOIINEHHUE EI'O C MOPAJIBIO 110 P. AJIEKCH

P. Anekcu B Toaxome K - ONpEAETICHHIO TIpaBa HCXOIUT U3
COCJIMHUTENILHOrO Te3uca, W TPEJCTaBisIeT NPaBo, KaKk COBOKYMHOCTH HOPM,
KoTOpble: 1) ycTaHOBJIEHBI HaJuIexkaleM o0pa3om; 2) o0laaloT ConMaIbHOM
JIEHCTBEHHOCTHIO; 3) HMEIOT MPABIIIEHOCTE COICPIKAHMSL

Ha sTHx Tpex KpuTepusx OCHOBBIBAETCS aHAJIM3 BCEX CYIIECTBYOIINX
ompeneneHnii moHATHS TpaBa. Ocoboe BHuUMaHuWe P. Anekcu yxaenser
TIOHATHSIM, KOTOpPBIE JIal0T TEOPETHUKHM IIO3UTUBHUCTCKOW InmKonmbl. OH
000CHOBBIBaET OOJBIIIOE KOIMYECTBO MOAXOAOB (B pamMKaX IO3UTUBHCTCKOM
IIKOJIBI) K ONPEZIENCHHUIO MOHTHS NpaBa TeM, YTO TIO3WTHUBHM3M pacriojiaraer
JMIIb JIBYMSI KaTErOPHMSIMU: «HAJUIeXKalllee YCTAHOBICHHE» W «COLMaIbHAs
JIEWCTBEHHOCTBY.

Kpome Toro, P. Anekcu BbIpaOaThiBaeT LENyIO KIACCH(UKAIMOHHYIO
CHCTEMY apryMEHTOB: aHAJINTUYECKHH, HOPMATHUBHBIN, TEPMHHOIOTMYECKHH,
SMITMPUYECKUH U HA OCHOBAaHMH HX JIOKa3bIBaET HEOOXOANMOCTD B IPUTI3aHUH
Ha TPaBWILHOCTH MPABOBBIX HOPM U MPABOBBIX PEIICHUH.

I'maBupiM  ommoHeHToM  P. Anekcu  BBICTYMaeT  MO3UTUBHCT
E. B. Bynbirun. [IpeameroM ux cropa siBIsieTcsl IPeTeH3us Ha MPaBUIILHOCTS,
KOTOpast HOCHT OIPE/IEISIONIEe CBOMCTBO JUISl TEPMHIHA «IIPABOBAsI CUCTEMa»; 1
TIOHSITHE «OOBEKTHBHOW MOpainy», BeipabotanHoe E. B. BynbIruHbM, B pamMkax
BOIPOCA O CBSI3H TIpaBa U MOPAIH.

Ilperem3uss Ha mpaBwIbHOCTE 1O P. Anexkcu mnpenmonaraer
MPaBWJIBHOCTh ~HOPMATHMBHOTO aKTa, €ro OOOCHOBAaHHOCTb, IPUHSTHE
azpecaTaMu.

B «00OBeKTUBHOW MoOpaim», MO MHEHHIO P. Anekcw, HYXIbl HET,
TIOCKOJIBKY WV TIPaBWIIBHOW MOpaH, «palliOHATBGHOM apryMEHTalumy I10
TIOBOJly MOpaIbHO BepHOro Oyzer pocrarodHo. P. Anekcn ormeuaer, 4to B
JIAHHOM ~acCleKTe HeoOXOIMMO BBOJWUTH €mE W TIOHSATHE «MOpaJbHOM
NIPaBWIIBHOCTI» M B ClIydae HEOOXOIMMOCTH paccMaTpuBaTh MOpajIbHbBIE
KOH(JIMKTHI HA YPOBHE 3JIEMEHTOB JINOO CTPYKTYPBL.

P. Anexcn  mpesacTaBisleTcsl  CTOPOHHMKOM — HETO3UTHUBHCTCKOW
KOHILICMIMM TIpaBa, KOTOPOE BKJIIOYACT B ceOS CBs3b MpaBa W MOpAIH,
JIOBEZICHHYIO JI0 ONpeieNieHHOro MiuHuMYyMa (1o popmyrte I'. Panbpyxa).
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Cekuus
«HCTOPHA I'OCY/JAPCTBA H IIPABA»

E. B. BAPMHOBA, E. ]I. KU PCAHOBA
VBaHOBCKHUIT TOCYAapCTBEHHBIN YHUBEPCUTET

XOJIOJHASI BOMHA

«XomnoaHasi BOWHa» — TEPMHH, 0003HAYAIOMINI COCTOSIHIE BOEHHO-
MIONUTHYECKOH KOH(QPOHTAIMM TOCYAapcTB M TPYNI TOCYAAapCTB, IpH
KOTOpOH BENETCS TOHKA BOOPYXXEHHUH, MPUMEHSIOTCS SKOHOMUYECKHE MEPBI
JIABJICHUS,  OCYIIECTBJISIETCS  OpraHu3alusi  BOEHHO-CTPATErMYECKUX
uaryiapMoB M 6a3. Havano xomomHol BoiiHe mosoxuiia peds Uepuwsuis B
dynToHe, B KOTOpOH ObUIa TpeIOKEHa HAes CO3JaHus  COH3a
AHIJIOCAKCOHCKHMX CTpaH uisi O0pbOBI ¢ KOMMYHH3MOM. lLlens moOuThCs
BOGHHOI0 M 3KOHOMuueckoro mnpesocxoictsoM Hajxy CCCP. Hcropuku
BBIIETISIIOT CIEAYIOLIUE 3Talbl XOJIOAHOM BOMHBI: 5 MapTa 1946 r. — 1953 .
Peus V. Yepuumng B @yntone — 5 mapta 1946 r. [loktpuna I'. Tpymdna —
12 mapra 1947 r. Memopanaym JIx. Kennana — urons 1947 .

B 1947 rony Obut npuHAT «3akoH o Komwurere HanmoHaIbHON
0€30MacHOCTH», B COOTBETCTBHM C KOTOPHIM co3faercs LleHTpanbHOe
pasBequeckoe yrpasienue st 00pp0sl ¢ CoBerckuM Coro30M.

HupextuBa CoBera HarmmonaneHoit 6e3omacHoctu CIIIA 20/1 ot
18 aBrycra 1948 roaa.

3akoH O IUIEHEHHbIX Hanusx. 1953-1962 rr. B stoT mepuoj
XOJIOJJTHOM BOWHBI MHp HaxXOAWICS Ha TpaHH SAEPHOrO KOH(IMKTA,
npu4nHaMu, Koroporo cran KapuOckuit xpusuc. Ilytem meperoBopoB u
B3auMHBIX ycTynok pykoBoguteneit CCCP H. C. Xpymesa u CIHIA
J. @. Kennenu, yaanocs CMAT4UTh CUTYALUIO B «XOJIOAHOW BOMHE.

1979-1987 rr. OrtHomenuss wmexay CCCP u CIIIA BHOBB
00OCTpSIIOTCSL TOCNIe BBOJA COBETCKMX BOWCK B Adranucran. CIHA
pasMmemator B 1983 1. baymncTiyeckue pakeTsl Ha 0azax B Mramuu, [Januy,
AHrnny, OPT, Benbrum. Benercs paspaborka CUCTEMBI
npotuBoKocMudeckoil oooponsl. CCCP pearupyer Ha neiictBus 3amana
BBIXO/IOM M3 )KEHEBCKHUX IEPErOBOPOB

1987-1991 rr. Tlpuxon B 1985 r. x Bimactru B CCCP
M. C. T'opbaueBa. Ero HenpoaymanHsie pehopMbl MOJOPBa SKOHOMHKY
Coserckoro Coro3a, 4To NpHBENO K (PaKTHIECKOMY IOPaKEHUIO CTPAaHBI B
XOJIOJIHOH BoitHE. IMEHHO OHO CIOCOOCTBOBaJIA MAJICHUIO TOTAJIUTAPHOI'O
pexuma B CCCP.
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Urorom Xonognot BoiHbl ansa CCCP  crano: mpekpalieHue
nerctBusi  BapmaBckoro noroBopa, pacnag COB, BoccoenuHeHue
I'epmanuu, Pacnag CCCP, pacumpenne EC u HATO.

H. C. BEJIOYCOB
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

IPABBIE IAPTUM POCCHUHU B IIEPUO/] PEBOJIIOIIUA
1 NEPBO MUPOBOM BOMHBI

B mnepuon pesomonmu u Ilepoit MupoBoil BodHBI B Poccuu
TIOSIBJISIETCS. MHOXKECTBO TAPTUH M TIOMUTUYECKUX JIBH)KEHHWH, KOTOpBIE
BBIJIBUTAJIM CaMble pa3HbIe JIO3YHI'M W TMpeAjarald CBOW BapHaHTHI
JTANTBHEHIIIETO Pa3BUTHSI TOCYIapCTBa.

B cBoem wuccrenoBaHuMM sI XO4Y 3aTPOHYTh ITOJIMTUYECKUE HACH
panuKaIbHO MIPOTHUBOITOJIOXKHBIX OOJIbIIEBKAM TIPaBbIX
HAIlMOHAJMCTUYECKMX ¥ MOHAapXWUYECKHX TIapTHi, WX OTHOLIEHHE K
MIPOUCXOJIAIEMY, KaK Ha MEKAYHApOIHOH apeHe, Tak U BHyTpu Poccun. B
Hauyasie 20 Beka MOSIBIISIETCS TOHATHE «IIpaBas UICONOTHs». | paHb MEXIy
«IIPaBBIMI» U <JIEBBIMU» TEUEHHSMH BBITIISENA JIOCTATOYHO YETKOW W B
JIOpEBOJIONMOHHON Poccru, HO ¢ ycHIeHneM HapOAHBIX BOJHEHWH BHYTPH
CTpaHbl ATW HANpaBJICHUS Y)K€ HE MOINIM YKUBAThCS JPYr C JIPYroM B
pa3syMHBIX paMKax W JIeJIMIM Bce OOIIECTBO CTpaHbl Ha ABa Jjareps. J[is
TIPUBJICYEHHS B CBOU PSAZBI PA3HBIX CIIOEB HACENICHHS, TAPTUSIM «IIPABOBOT'O
TOJIKa» HYXHO OBUIO /IaTh OTBETHI Ha BOIPOCHI, KOTOPHIE OOJbIIE BCETO
BOJIHOBAJIM HapoJl, HaXOoJsIMics Ha nepenyTbe. OIUH U3 MX HIE0JIOroB
Cepreitt CemeHoBud YBapoB  BelgBuran Jo3yHr «lIIpaBocnaBue.
CamopeprkaBue. HapoqHocTs», HO B pEBOJIIOLMOHHON arOHUU OH YK€ He
MOTI' IMETh TaKOW aKTyaJIbHOCTh Kak paHee. [10sBIISIOTCS IpyTrue n3BeCTHBIE
uaeonoru. Ocoboe MecTo cpeau HHUX 3aHuMaeT Mwuxawn OcHIToBHY
MEHBIIMKOB, OH HE MMET 0CO00ro pas3imuuus ¢ «YBapOBCKOM» (hopMymon
«caMofIep)KaBHs», HO B OTHOLIEHHH HAIIMOHAIBGHON TOJUTHKH BBIIBUrAIl
camble Ha TOT MOMEHT Iepe/lOBbIe E€BPOIEHCKUE HJIEH, a WMEHHO WHJeH
pacusMa, 3TO CHENIaJI0 €ro HJEO0JIOrOM PYCCKOTO HaIMOHAJIM3Ma, 0CO0O0MH
WIEHTUYHOCTH W TPaBOCNIABUS, KaK PEJIUIMH BBIACISIONEH DPYCCKYIO
HApOJHOCTb. Ty MJCI0 TpaBble MAPTUM AKTHBHO CTAJIM IPOJBUraTh B
MAaccCBhl.

OxHUM W3 TJaBHBIX KaMHEH NPETKHOBEHUS OCTaBaliCs BOIPOC
«BEJICHUST BOWHBI» IIPaBble TEUCHUS UMEIH TNPAKTUYECKH ONHY U Ty XKe
TOYKY 3PEHHMs, OHU BCE aKTUBHO BBHICTYIAJM 32 BeJleHWE OOEBBIX IEHCTBHIA
JI0 TOOEAHOr0 KOHIA, HO yKa3bIBAJIHM IPU 3TOM Ha MPSMBbIE OIIMOKU maps,
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KOTOpBII BBSI3QJICSI B BOHHY HE B TOM BOEHHO-IIOJIMTHYECKOM OJIOKE.
[TomMuMo 3TOro y HAIMOHAIKCTOB, M MOHAPXMUCTOB OBLIO MHOXECTBO
JpYyTUX MHEHUH, KOHLENNIUH JaJbHEMIero pa3BUTHS TOCYAAapCTBa,
KOTOpBIE TaK M He OBbUIM TIPUBEAEHBI B JKU3Hb Ojaromaps MHOXECTBY
TIPUYUH U PaKTOPOB.

A. A. BAPEIIIMHA
WBaHoBCcKkuii rocy1apCTBEHHBIA YHUBEPCUTET

DOAIIN3M: KOHIHEHTPAIIMOHHBIE JIAT'EPS B IIEPUO/T
BTOPOW MUPOBOI BOMHDI
(ITo maTtepunanam Hiopuoeprekoro npouecca 1945 roga)

20 Hos0pst 1945 roma B HropHOepre mporien MeXayHapOIHBIH
CylneOHBI Tpolecc Haja OBIBIIMMU PYKOBOAWUTEISIMUA | UTIEPOBCKOM
I'epMaHuy 32 aHTUTYMaHHOE OTHOIIEHHE K JIMYHOCTH.

KoHnenTpanonsele  jarepst — Mecra IS TIPHHYIUTEIbHON
W30JSIIMKM  PEAIBHBIX WM TpeNIoNaraéMblX HPOTHBHUKOB TOCYIapcTBa,
TIOJIUTHYECKOT O PEXKHIMA.

B ornmuum ot TiopeM, OOBIYHBIX Jlarepel sl BOGHHOIJICHHBIX WU
OeXEHIIEB KOHIUIarepsi CO3JaBaJIiCh IO OCOOBIM JEKpeTaM BO BpeMs
BOMHBL.

27 ampens 1940 roma ObUT co3/aH MEPBBIA KOHIDIArepb OCBEHIMM,
TIpeIHa3HaYeHHbIH I MACCOBOT'O YHHUTOXKEHHSI.

C HavajoM BOWHBI JlarepHas cucreMa ObUla pacIIMpeHa.
OcBoOoykieHHe M3 KOHIpIareped ObUTM OTMeHeHbl. lI3MeHeH cocraB
3aKJIIOYEHHBIX: YBEJIMUEHO YMCIIO HACTOSIINX U MHUMBIX BParoB HalMOHAI
— COLMAJIMUCTUYECKOTO pEeXMUMa B Jarepsx B OOJBIIMX KOJIWYECTBaX,
OKa3aJICh apecTaHThl W3 OKKYNHPOBAaHHBIX 00JacTeil, COBETCKHE
BOEHHOIUICHHBIE.

C HavaoM BOMHBI IPOUCXOJIUT YXKECTOUCHUE YCIOBUH 3aKIIIOUSHHS:
W3JIeBaTeNbCTBA, TOJIOJ, OTCYTCTBHE  MEIMIMHCKOM  MOMOIM U
OecriomaHas SKcTyatanus. CucteMaTHdeckue yOWICTBA 3aKIIFOUEHHBIX
OBbUTH B MOPSIIIKE BEILEH.

B 1948 Oputa mpunsita BceoOmiast nexnmaparys mpaB delloBeKa, B
KOTOpOH OBUIO MPUHSITO BO BHUMAaHWE: NMPHU3HAHHWE JOCTOMHCTBA, PaBHBIX
HEOTHEMJIEMBIX IIpaB — OCHOBA CBOOOJBI, CIPAaBEIMBOCTH U BCEOOIIETro
MUpa.

22



JI. A.TPAYEBA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

IIPABOBOE PEI'YJIMPOBAHUE U ®AKTHYECKOE
COCTOSIHUE OBPA30BAHMS B TOPOJIAX BJIAJJMMUPCKOM
TI'YBEPHUM B JIOPEBOJIIOIIMOHHBIN NEPUO/

B Hamem wmccnenoBaHMM —paccMaTpHBaeTcs  0Opa3oBaTENbHBIN
mpolecc B cpeAHuX y4yeOHbIX 3aBeneHusx Lllym, ViBaHoBo-Bo3HeceHcka u
IOpbeBnia B 1OpEBOIONMOHHBIN MEPHON M €r0 MPAaBOBOE PErYIUpOBaHUE.
HcrounnkoM ciykaT JOoKyMeHTHI ['ocynapcTBeHHOro apxuBa VBaHOBCKON
o0JsiacTi, a IMEHHO BHYTPEHHHE HOPMAaTHUBHBIE aKThl THMHA3UH U peaIbHBIX
yunnun Brnagnmupckoil ryOoepHUM (KOHAYHTBI, HUPKYJSPHI, MPOTOKOJBI
3acemannii Ilemarormyecknx CoOBETOB, TOOBBIE OTYETHI JEATEIBHOCTH
TMMHa3Wi) ¥ BHEIIHWE HOPMAaTHBHBIE IIpennucaHue (Tepenucka ¢
MunucrepctBoM Hapomnnoro Ipocsemenus, ¢ Iloneuntenem MockoBckoro
Yye6Horo Oxpyra u 1ip.)

Hampumep, Bce  TpOCTYNKM  peaJcTOB ¥ TMMHAa3HCTOB
3aIUCHIBATINCh B IITpaHON KypHaJ, KOTOpbIH HasbiBajcs «KoHIynT».
Tyna BHOCHIOCH M HakazaHWs 32 HUX. OCHOBHBIMHM BHIAaMHU HapyLICHUS
nopsiJika B YYEOHBIX 3aBEINCHUSIX OBUIM: «YMOpHAs JIEHB», «IypHOE
TOBe/leHHEe B IIEPKBM W Ha OOIIEH MOJMTBE», «pPyraHb Ha YJIHILEY,
«HEYMECTHOE BBIpa)KEHHUE 3aKOHOYYHTEITION, «HEYBaKUTEJIbHAS
MaHKHpOBKa», «Oecropsiiok B QopMme», KypeHHe, CHHCHIBaHHE,
«HEYBA)XUTEIBHOE OTHOIIEHHWE K JHUPEKTOPY», CBOEBOJBHBIH YyXOa U3
YUWIUINA, TIOMYMCTKa OaJulbHUKa | Jp. 3a NoA00HBIE HapyIIeHHs
OCTAaBIISUIN TIOCIIE YPOKOB, BBI3BIBAJIM POAMTEIECH U JayKe Ca’kasld B KapIep.
A He HapyIIaJIUCh JIM TIPH 3TOM MpaBa ydamuxcs?

WnrepecHbM  (akToM SBISIETCS M TO, YTO BCSl JAEATEIBHOCTH
CpelHUX y4YeOHBIX 3aBeleHHH KOHTPOJHMPOBAIACH HEMOCPEICTBEHHO
MunuctepctBom  Haponnoro IlpocBemenus B Jnuie [lonmeuutens
MocxkoBckoro YuedHoro Oxpyra. Tak, "/leno o0 yupexaenuu (opmsbl
olexJpl ydeHukoB yumnuma" or 19.02.1876 pemanocs B mepenucke
nmpektopa VBaHOBo-BosHeceHckoro PeanbHOro yuwunuma u Y npasieHHs
MockoBckoro Yuebnoro Oxpyra (FAMO. @&. 33, om 1, a 2).
JlokyMeHTanysT TUMHA3Wil M pEaNbHBIX YUWIUI] TPOBEPSIIACh TaKXKe
T'oponackoit Iymoii u I'opoackum I'onoBoid.

HccnenoBanHble HaMy apXHWBHBIE JIOKYMEHTHI HJUIIOCTPUPYIOT
MIPaBOBOE PETYJIIMPOBaHUE OOPa30BaTENBHOIO M Y4eOHO-BOCIHUTATENLHOTO
Tmpoliecca B TMMHA3HsX M PEAIbHBIX YUHIMIIAX Bragumupckoii rybepHun B
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I[OpeBOJ'IIOHI/IOHHHﬁ NEpUoa, a TAKKC MNO3BOJIAIOT IMOHATH (l)aKTI/I‘IeCKoe
COCTOSAAHHC, BHyI‘peHHI/Iﬁ pacnopsAaoK U yKjIaJ IaHHBIX y'le6HI>IX 3aBeZ[eHPII>i.

M. 1. KYCTOB
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

UCHAHCKHMA ®AJTAHTUA3M

B 1933 Xoce Anronuo Ilpumo ne PuBepa ocHOBan mapThio Non
Ha3BaHueM «lMcmanckas ananray. Mcmanckas ®ananra nperepriesia MHOTO
tpanchopmarmii: B 1934 roma ona Obuta OOBeuHEHA ¢ XyHTaMU
Harmmonan-Cunnukanuctckoro Hacrymienus, B 1937 — npeoOpa3zoBana B
Ucnanckyro Tpanuuumonanucruueckud Coro3. B coBpemenHoit Mcnanuu
TaKxe CYyIIECTBYET TpH KpYITHbIE TIapTHH, ourraasHO
npuaepxuBatomuecs uaeonornu @ananru: Falange Espanoladelas J.O.N.S,
Falange Autentica u La Falange.

dananrm3m mpencraBan cobOM OAHY W3 COCTaBHBIX 4YacTei
We0J0TuN (PpaHKU3Ma W OCHOBBIBAICS Ha HAESX OTPUIAHUS KIIACCOBOM
O00prOBI, MapKcM3Ma, KalWTaJIU3Ma; YpPEeryJHpOBaHHs MPOTHBOPEYHi
MeXIy pabounMu u paboToAaTeNsIMM; NpPU3HAHUS KaTOJNMYECTBA Kak
OCHOBBI HCITAaHCKOH HAI[MOHAJIBHOW MEHTUYHOCTH; KOHCOIHMIAINK HAIlWW;
BBIpDaBHHUBAHUE YPOBHS JKU3HH Pa3IMYHBIX CIIOEB HACEIICHUSI.

IMo ycrpoiictey amanra wumena 4 OTIENEHUs: OTJeJCHUE
COLIMAJIbHOW TOMOIIH, CTYAEHYECKOe, JKEHCKOEe, OTIEIeHHE I JeTed U
IOHOIIIECTBA.

danaHru3M SABISETCS OJHUM W3 HANpaBJEeHWH (ammsma; HO, KaK U
mo0oe HarpaBJieHHE UMEET psii ocoOeHHocTed. PajaHrHCThl OTpULAIH
MIONUTHYECKNE TTAPTUH (HEraTHBHO OTHOCHJIMCH U K TIPaBbIM, U K JIEBBIM); B
TOCYIapCTBEHHOM YIPABIICHUH IPEIIONaraiy COo3/aHHe KOPIIOPaTHBHOTO
rocyapcTBa ¢ CWIBHBIM Boxaém (a B ciydae Heynaud BOCCTaHOBIICHHE
Wmnepun). Kpome TOro, B OTIMYME OT «KIACCHUECKUX» HJICHHBIX
HampaBlieHWH  ¢amm3smMa  (aHTHKOMMYHH3M, DEIICHHE  COLMAJIbHBIX
BOMPOCOB, 3TaTH3M), HAEsAIMH (ajaHTM3Ma HE OXBATHIBACTCS PACH3M,
aHTHCEMUTH3M, HAlMOHAJIBHOE IPEBOCXOACTBO (BO MHOTOM  3TO
00YCIIOBJIEHO TPHBEP)KEHHOCTHIO K KaTtonuimaMy). Ocoboe HeZOoBOIBCTBO
(baslaHTMCTOB BBI3BIBA PAch3M, YTO MPOCIEKHUBAETCS B JIMCTOBKAX TOTO
BpeMeHn rnacammx: «Pacmsm —  aHTuxpucrtmanmsm; Pacmsm  —
aHTHUCNanu3M; Pacusm — anTudananrusmy.

Takum oOpazoM, QanaHrn3M Kak OIHO W3 HalpaBJIeHHWH (ammsma,
HUMEEeT OIpe/ielieHHbIe OCOOCHHOCTH, OOYCIIOBJICHHBIE XOJOM Ppa3BUTHS
CTpaHBbI.
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A. I1. JIAIITEBA, M. O. I1IbICJISIPb
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

MOJMUTUYECKHUE U IPABOBBIE IIOCJIEJICTBUS
NEPBO MUPOBOI BOMHBI

[lepBast mupoBast BoiiHa (1914-1918 rr.) pemmTensHBEIM 00pa3oM
W3MEHWJIA TONUTHYECKHE CHCTEMBI OONBIIMHCTBA Beaymux crpaH. Ona
HOBIIUAJIA HA Pa3BUTHE IPABOBOrO U FOCYAApCTBEHHOIO yKiaJga OOIIecTBa.
B koHue BOHHBI copMHUpOBanach HOBas T'EONMOIUTHYECKAs CHTYaIlHs.
Bolina npenonpenenuiaa rocylapcTBEHHOE pa3BUTHE Ha Bechb XX BEK.
Ilepass MupoBas BOIHAa BBI3BaJA MHJIMTAPU3ALMI0 TOCYIAapPCTBEHHOI'O
yrpaBiieHus] B OOJNBIIMHCTBE cTpaH Mupa. Ilocie BoiHBI chopMHUpOBaIOCH
OKOJIO JIECSITH HOBBIX HAIMOHAIBHBIX TrocynapctB (ABcrpusi, Benrpus,
YexocnoBakust, Punmstaaus, [Tonbckoe rocynaperso, Jlutsa u ap.) Boitna
Croco0CTBOBaJIa TAK)KE OTPAaHUYEHHIO TTOJIMTUYECKUX ITPaB U IPakJaHCKUX
cB0o0OO/.

B pesynerare IlepBoifi MupoBOW BOHHBI, CTajJud HapacTaTb
BHYTPEHHHUE COLMANBHBIE IPOTUBOPEUUsSI B OOJBIIMHCTBE CTPaH-YYaCTHHUIT
COLIMAINCTUYECKUX JBIKeHuH. Ilpoucxoaun conuanbHBII — mpoTecT
obliecTBa Ha CO3JaHUS KJIACCOBOTO TIOCYJIAapcTBAa, OCHOBAaHHOIO Ha
MNPUHIUNAX COLMAIMCTUYECKOM yTONMM MapKcu3Ma. OTo ObLIH
3aKOHOMEPHBIM SBJICHUEM, MOJIUTUKUA MHOTMX COL[MAIMCTUYECKUX MapTHH,
CTaBIINUX MacCOBBIMU B Hauase XX B.

OnuuM U3 BakHeWmMX wuToroB IlepBoil MUpoOBOH BOWHBEI CTajao
nosiBiieHre  (ammcTckoro  ABMKeHMs.  IlepBoHawanmbHO B BHjE
MOJUTHYECKNX TapTUil HOBOI'O TOTAIMUTAapHOro Tuma. Bekope oH mprodpen
BUJl 0cOOOro IMpPaBOBOrO I'OCYJAPCTBEHHOTO YKJaja, YTBEPIUBILErOCs B
psae crpad EBponsl.

A. M. JIETIMJIOBA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

BOPBBA 3A HE3ABUCUMOCTD
B UPJIAHJIUMU 1916-1923 rT.

B ucTopum rocymapctBa U mpaBa 3apyOeXKHBIX CTpaH, HHTEPECHBIM
SIBJISIETCSL BONIPOC O MPOTUBOCTOSIHUM MeXy MprnananamMu 1 AHrIM4aHaMu.
3namenutoe [lacxampHoe Boccranme (1916 rox) sBisercs nepBoi
MIOIBITKOM, B HOBeWIed ucropuu WprmaHmuu, TOOUTHCS HE3aBHCUMOCTH.
Taxoke, HaYaIOCh OHO U3-3a OTKa3a bpuranuu no3ponuts Upnanauu Gonee
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IIMPOKYIO HE3aBUCHMOCTh. BoccTaHue UIHIIOCh BCEro mecTh JIHel (¢ 24 mo
30 ampenst) U OBUIO TIOZABJIEHO CHJIAMH OpPHTaHCKOW apMHH, €ro JIUIEpHI
MIPU3HAHBI U3MECHHUKAMU U PACCTPEIISTHEL.

[MacxamsHOE BOCCTaHUE SIBIJTOCh TOJBKO HAYaJIOM
ocBoOOMUTENEHOrO JBWKECHUS B HMpmanauu. 21 suBaps 1919 roma
73 MpraHACKUX JIeMyTaTa aHTIMHCKOrO MapiiaMeHTa, PUHSITH JICKIapaIiuio
0 cyBepenutere Upnmanauu u npoBo3riacwii VpiaHanio pecryOnuKkon. B
TO Ke BpeMs Obutl0  cHOPMHUPOBAHO  BPEMEHHOE  HPIIAHJICKOE
pecryOlIMKaHCKOE  TMpaBUTENbCTBO.  [IpaBurenscTtBo  bputanum  He
MpUHUMANIO cTaTyc Mprianauu, oOycliaBIMBas 3TO TEM, YTO HHKAaKOTO
UPJIAHJICKOTO TMPAaBUTEIBCTBA HE CYNIECTBYET. BBUIM MPOBEICHBI BHIOOPHI
npesusieHTa MpliaHackoil peciryOauKd U CO3BaHBI CPOYHBIC IMEPETOBOPHL.
Hrorom meperoBopoB craio: Mpmanaus octaercs B cocTaBe bpuranuu Ha
MpaBax CaMOYIPABJIIEMON KOJOHHH C COOCTBCHHBIM TPABUTEIHCTBOM, a
aHTJIUIICKUE BOICKA BBIBOISTCS ¢ OCHOBHOM YacTu Tepputopun Upimanmum.
CyIIeCTBEHHYIO pOJIb WrpaeT TOT (hakT, YTO JIOTOBOP OBUT KpaifHe
HeompeeNieHHO BocipuHAT B Wpianmuu. [IpaBUTENbCTBO pas3aenuiock Ha
IBa Jarepsi, Hadanach [ pakmaHckasl BoWiHA. B KOHEYHOM cuere, HE MMes
TOJZICP)KKA HACEIICHUS W YCTKOW MPOTPAMMBI, «pPajIMKalibDy MOTEPIEITH
mopaxkenue. 6 nekabps 1922 roma mapmameHnT MpraHauud ¥ mapiaMeHT
BenukoOpuTaHWM TPUHSIIM  JTOTOBOP, KOTOPBIM OBUT TOATNHCAH Ha
MIEPEroBOpaxX, COCTOSIBINUXCSA Ha TOJ[ paHee, 3aBEPIIMIICS BBIBOI BOICK
Bputanuu ¢ teppuropuu Upnanauu.

CypoBas BoWiHa 3a cBeriioe Oyaymiee Mpnanmuu, JuiMBIIascsS Ha
MPOTSHKEHUU YETBIPEX JIeT, 3akoHumnack. A B 1949 rony, Upnanaus crana
TIOJTHOIICHHBIM HE3aBHCHUMBIM TOCyJIapcTBOM. I[IyTh K HE3aBUCHMOCTHU
Hayainca ¢ 1916 roga u 3amsn 'y Upnmanmum okono 33 ner. B xoge,
Hpnanaus notepsiia ceBepHbIE TpadCcTBa, KOTOPIC 3aHUMAJIA MAaCIITaA0HYIO
TEPPUTOPUIO, ¥ 3HAUYUTEIHHYIO YACTh HACEIICHHUS B XOJI¢ KPOBaBEIX 00EB.

Hecmotpss Ha Bce coObITHs, ceromHs HVpnmaHmus — COCTOsBIIEE
rocynapcrso, wied OOH u EBpocoroza.

A. P. MYTOBKHHA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

K OLIEHKE JESITEJIbHOCTHU PYCCKOM MPABOCJIABHOM
IIEPKBU HA OKKYIIUPOBAHHBIX TEPPUTOPHUSIX B IEPHO/
BEJIMKOM OTEYECTBEHHOM BOMHDbI

MHorue y4deHsle paccMaTpUBajlM BIMsSHUE Pycckoll mpaBociaBHOU
uepkeu (PIIL[) Ha Xxon BOWHBI, Ha cO3HaHHWE JIoneH, (opmupoBaHue
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natpuotudMa.  OpHako Takoll acmekT, kak B3aumojeiicteue PIIL c
OKKYIIaHTaMH, OcTaercsi c1abo u3ydeHHbIM. OJHM ydeHbIe CUUTAIOT, YTO
CBSILICHHOCTY)KUTENN OBUTM IpeAaTessIMM W BOCXBasuid  Anonbgda
I'mtnepa, npyrme — HaoOopor, momaramu, uyto umeHHo PIIL[ ceirpana
OTPOMHYIO POJIb B JIOCTH)KEHUHM T00€eabl B BoiiHe. Takue criopsl TpeOyroT
paspemrenusi. [ToaTomy Hama 3agaya B JaHHOW Hay4YHOW paboTe COCTOUT B
TOM, 4YTOOBI pa300paThCs KakKoe JKE BIMSHHC OKazala T[O3WIUSI U
nesrensHocTh PIIL] Ha OKKYNMpPOBAaHHBIX TEPPUTOPHAX: IOJIOKUTEIHHOE
WM OTPULIATETIBHOE.

PIIL] OpL1a BEIHYX/IEHA ITOCTOSTHHO B3aUMOJICHCTBOBATh C OPraHAMU
BJIACTH Ha OKKYITMPOBAaHHBIX TEPPUTOPHsX. I3BecTHBI (akThl, YTO Ha
3aXBayeHHBIX TEPPUTOPUAX OTKPHIBAJIOCH MHOKECTBO XpaMoB. OKKYITaHTHI
PEIKO PEerpeccupoBaIM U YOWBANM CBSILEHHOCIYKUTENEH M BEPYIOIIUX.
MoXHO cnenaThb BBIBOA O TOM, 4YTO OHHM HMMENH OCOObIe IUIaHBI B
otHomenuu PIII u ee ciayxureneir. Hanpumep, B. Cugopenko, numer B
cBoeii MoHorpadmm o TecHoM cortpyaanuectBe PIIL ¢ c¢ammcramu,
Ha3bIBasl ee mpenpateneM poauHbl. B pabore B. CumopeHko ynmomuHaercs
mutponionut  Cepruii  (BockpeceHckuil), cnykuBmIMH B Xpamax
[MpnbanTuky, KOTOPBIA HajlaaWJl KOHTAKTHl C (AINIMCTCKOH BJIACThIO M
xenan ['urinepy ckopoit mooepl.

C napyro#t ctopoHsl, poaHanu3upoBaB TekcT [locnanus Ilatpuapxa
Anekcus 11 u kommenrtapuit Ha 510 [locnanue B. IlonoHckoro, Mbl MOXeM
YBHIETh, YTO UMM PaccMaTpHBAJIOCh TO ke coObITHe, 4To U B. CuyopeHko.
[Matpuapx yTBepKIaeT O HEMOKOJIEOMMOH Bepe CBSIIEHHOCIYXHTENEH B
mobeny Haxa dammcramu. TakuM 00pa3oM, Jake Ha OJHO U TO K€ COOBITHE
CYyLIECTBYET JABE pa3NU4HbIe TOUKHU 3peHus. Ha Mol B3z, HU ofiHa cTpaHa
BO BpeMsl BOWHBI He 00Xoauach 0e3 mpenareneii, mosromy u y PIIL 6butn
CBOM OTCTYITHHKH W TpenaTeny. Bpemsi BOHHBI — camMoe CTpairHoe Bpems,
KOrjJla HeT mpaBa Ha OmMMOKY M HEOOXOAMMO TPEOAONIeTh CTpax |
BBIMOJHUTHG  JONT 3amuTthl Poxunbl. OmyOnnKoBaHHBIE B IOCIEIHUE
JIECSITHIIETUS] CBUJIETEIHCTBA OYEBU/IIIEB U JIOKYMEHTHI TOBOPST O TOM, 4TO
B nenoMm Pycckas mpaBocnaBHas LEPKOBb U €€  CBSIIEHHOCTYXKHUTEIU
BBITIOJIHUIIN CBOM JIOJIT U TBEPAO CTOSUIN 32 BEpPY, HAPABHE C CONIATaMU.

JI. M. MYXAMATIHAKHMPOBA
WBaHOBCKUI TOCYIapCTBEHHBIN YHUBEPCUTET

PACOBAS TEOPUSA B I'EPMAHCKOM ®ALIN3ME

PacoBas TEOpUs B TCPMaHCKOM (l)aHII/BMe Win, JpyruMu Cjo0BaMH,
HAIlUCTCKas pacoBast TEOPUSA — OTO TCOpHA HNPEBOCXOJACTBA «apPIfICKOfI»
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pachl HaJ[ IPYTUMH «HETOIHOIICHHBIMI) pacaMu, KOTopas JIerjia B OCHOBY
reononutuku Tperbero Peiixa. OcHOBHbIE ujaen qaHHOW Teopuu emie B XIX
BEKE BBIIBHHYJ (PAHIY3CKHUH MHcATEeIb-POMAHUCT U cormonor JKosed
Aptiop e I'oduno. Ero tpyn «OnBIT 0 HEPaBEHCTBE YETOBEYCCKUX PAC) —
Pa3MBINUICHUST O TOM, YTO UYEJIOBEYECKas IMBHJIM3AIMA NpeObIBacT B
COCTOSIHUM KYJABTYpHOro perpecca. [IpuymHa STOMy — caMm 4YeloBEK: B
MOMEHT 3apOKJICHHS YEIOBCUCCKOM IIMBHIIM3AIMA PACHI OBUIA YHCTHI, XOTS
U OBUIM HEpaBHOMEPHO OAapeHbl mpupomoi. I[locnemyromue ke
0OECKOHEYHBIC MUTPAIIUU TIPUBEIU K MAaryOHOMY PaCOBOMY CMEIICHHUIO dTHX
M3HAYaNbHO YHUCTHIX pac. JKozed Jle ['oOMHO cumMTaeT MEPBOOBITHBIX
apuiilleB caMod OJaropoJHOM cpeaW JApPYrHX pac: MHUIpUpys U3
HenTtpanbHoil A3uu, OHU PACTBOPWIIUCH B MEHEE YHUCTBIX KEJITON U YepHOM
pacax. MmeHnHno Oemast (apuiickas) paca, MO €ro MHCHHIO, SIBISCTCS
HauOoJee CIOCOOHO! K KYJIETYpPHOMY Pa3BUTHIO, OCOOCHHO €€ repMaHCKast
BeTBb. Mnen XKoszeda e 'oOMHO erin B OCHOBY PacoBOM TEOpUHU, KOTOpas
MoJy4yusia TOCyJapCTBEHHYIO Moianepxkky B Tpersem Pelixe. Cytb ee
3aKJIFOYACTC B TOM, YTO BBIJNEISAIOTCS HAa OCHOBE IBETa KOXU TpU
OCHOBHEIE pachl: Oerasi, xenTas u YepHas. benast paca mpeBOCXOIUT Ipyrue
0 (PU3UYECKUM U JYXOBHBIM KPUTEPHUSAM: KPACOTE, YIOPCTBE, PU3NUSCKOMN
CWJIC U T.JI., HO CAaMBI{ TJIaBHBIA KPUTEPUH — UHTEIUIEKT. J[Is TOro 4To0BI
MTOJIKPETIUTh CBOW MPETCH3UH HA MCKITFOYUTEIBHOE MOJIOKECHUE «apUHCKON
pace», TUTIEPOBIIAMU OBLIO pa3pabOTaHO aHTUHAYYHOE «Yyd4CHHE» 00
0COOBIX KayecTBaX TEPMAHCKOW KPOBH: YeM OONBIIMNA MPOICHT ee
COJICPXKUTCS B )KHJIaX YEJIOBEKa, TEM 00JIee BBITAIOIIUMUCS (PH3UUECKUMHU U
JMIyXOBHBIMH ~ KadyecTBaMu OH oOmamaer. Cumras OeloKyporo u
ro;xy0oraa3oro apuiia CBEpPXYEIOBEKOM, BCEX OCTANBHBIX JIIOJCH OHU
OITYCKaJIX JI0 YPOBHSI )KUBOTHBIX. [103k€ B paMKax 3TOM TEOpUH 3apOIMIACh
KOHIICTIITUSI PACOBOW THTHEHBI, B COOTBETCTBHU C KOTOPOW HEOOXOIMMO
OBUTO MCKYCCTBEHHO TOJICPKUBATH MPEJACTABUTENCH BBICIICH packl, TOraa
KaK MpPEICTaBUTENICH HU3MIMX pac CIICAOBATIO YHHYTOXKATH. DTH UJCH U
B3TJIS/IbI, BOIUIONICHHBIC B KU3Hb, YHECIH OIPOMHOE KOJIMYECTBO JKU3HU
JOfEH.

E. B. [TAUMHA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

INPABOBOE O®OPMJIEHUE BXOXJIEHUSA KPBIMA
B COCTAB POCHUM: 1783 r. U 2014 1.

B Hamem wuccnenoBaHMM TpENNpPUHSTA MOMNBITKA CPABHUTEIHLHOTO
ananu3a BerymieHus Kpoeima B 1783 1. B coctaB Poccutickoit Umnepun u B
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2014 r. B cocraB Poccuiickoit @enepanuy, a Tak ke NPUHITHIX B CBA3U C
STUM NPaBOBBIX aKTOB.

25 utons 1771 r. 6p11 moamucan AKT 00 005A3aTeIbCTBE KPBIMCKOTO
TaTapCKOro Hapojaa OTACNIUTHCS OT Typiuu, BCTYNUTh B COr03 ¢ Poccueit u
00BSIBUTE ceOs He3aBUCUMBIM HapomoM. B 1772 r. Exarepune II Oputo
aJpecoBaHO 3asBJIEHHE KPBIMCKUX BEJIBMOX O Tepexoje TMoj ee
MTOKPOBUTEIBCTBO C KISITBEHHBIM 00CIaHUEM HUKOT/IA HE BO3BPAIIATHCS HA
cropony IlopThel, Bcsuecku yruHeTawlied Ttatapckuii Hapon. 21 wurons
1774 r. ObIT TOANMHMCAH JOTOBOP O MHUPE M JpyxkOe Mmexnay Poccuelr u
Typuueit, B cT. 3 KOTOpPOro 3akperisijiach He3aBUCUMOCTb KpbiMa oT
BCSIKOM “NIOCTOpOHHEN BiacTu’.

19 anpens 1783 r. umnepatpuna Exarepuna I uzgana «Manudect o
npunsaTHE KpbIMCKOTro moiyocTpoBa, octpoBa Tamana u Bcest KybaHckoi
cTopoHbl mon jAepxkaBy Poccuiickyro». 8 aBrycra 1783 r. Exarepuna 11
m3nana Yka3z “O NpUHATHM KPBIMCKUX MKUTENIEd M NPOUYUX TaTapCKUX
HapoJIOB B poccuiickoe moyiancTBO’. Hawanoch akTHBHOE OCBOEHHE
KPBIMCKOTO ~TOJyOCTpoBa. Typuusi OKOHUaTenbHO mpu3Hasia Kpbim
teppuropueit Poccuiickoit Mmnepuu tonbko B 1791 r., ¢ moanmucanuem
Slcckoro norosopa.

B 1991 r. Teppuropust Kpsima cTana 4actbio rocyaapcrBa Y KpauHbl.
11 mapta 2014 1., BCJIEACTBUE MHOTOJIETHET O 0OIIECTBEHHO-
MOJTUTHICCKOTO U IKOHOMHYECKOTO KPU3UCa Ha YKpauHe, ObUIa IMOJIICaHa
«Jlexmaparust 0 He3aBuCcUMOCTH ABTOHOMHON Pecnyonuku Kpeim 1 ropona
CeBacronons», 3akpenuBmias Bbixoa KpeiMa u3 coctaBa YkpauHbl 16
mapta 2014r. Ha Teppuropun ABTOHOMHO#H PecmyOmuku KpbiM u ropoma
CeBactononisi ObUT TIpOBefeH pedepeHayM, IMOCBSIIEHHBIH pPEIIeHUI0
BOMpoca O OyIymeM CTaTryce MOIYyOCTPOBa, HA OCHOBAHWH PE3YJILTATOB
kotoporo 17 mapta 2014 r. KpsIM OB NMpOBO3MIANIEH HE3aBUCHMON H
cyBepeHHo# PecryOnmukoii. 18 mapra 2014 r. ObLT MOAIIUCAH JOTOBOP O
NPUHIATHM B  KadecTBe cyObekTta B coctaB Poccuiickoii Penmeparuu
He3aBUCUMOH cyBepenHol Pecnyomuku Kpeim u ropoma Cepacromons. 15
anpens 2014 r. YkpamHCKOE IOCydapCTBO, HE NPHU3HAB IPHUCOCIUHECHUE
KpeimMa x Poccun, npuHso 3akoH, 00bsSIBUBIIMN ABTOHOMHYO PecryOnuky
Kpetm u  ropox CeBacTonoiib TEPPUTOPUSIMH, OKKYNHUPOBAHHBIMU
Poccuiickoii deneparueil.
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C. M. CEPI'EEB
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

COBETCKAS TUIIJIOMATHS HA SSJITUHCKOM
KOH®EPEHIINU

B namiem uccienoBaHuM paccMaTpUBaETCs NE€ATEIHLHOCTh COBETCKOM
JMUIUIOMAaTHX Ha Bpems SINTUHCKON KOH(EpeHIWHW, €€ pe3yiabTaThl U
COBPEMEHHBIE UTOTH.

C 4 mo 12 despans 1945 roma B Kpeimy cocrosiack KoHbepeHITUs
pykoBoauTelner Tpex coro3HeiXx gepxkaB — CCCP, CIHIA wu
BenmukoOputanun. CoBerckyto neneranuio Bosriasiasun W.B. Cranum,
amepukaHckyto - @. Py3sensT, anrmiickyto — Y. Uepuuiib. B koMMioHnke
KOH(EepeHIIMM OTMEYanach «PEHIMMOCTh COXPAaHUTh W YCWINTh B
MPEICTOSIIIUNA MHUPHBIM NEpUO TO €IMHCTBO LieNel U NeHCTBUM, KOTOpoe
C/eTaio B COBPEMEHHON BOMHE MOOETy BO3ZMOXXHOW M HECOMHCHHOM ISt
OO6benuHeHHbIx Harmiiy.

Bonpmyto pomp B 3TOM  Ipollecce  Wrpaja  COBETCKast
JUTUTOMATHYECKasT CITyx0a, NMEeSITeNbHOCTh KOTOPOH aKTHBH3MPOBAJach B
rojbI BoWHBL. Bopb0a 3a BCECTOpOHHEE U TIOTHOE OCYIIECTBIICHHE PEIICHHUN
KpbiMckoit KOH(EpeHIMH cTaja OJHOM W3 TJaBHBIX 3aJad COBETCKOM
JIUTUIOMATUH HE TOJILKO B BOEHHOE BPEMSI, HO U B MIOCJIEBOEHHBIE TOBI.

B coBpeMeHHBIX  YCIOBHSX TOJEMHKAa BOKPYT  SUITUHCKHUX
COTJIANIICHUI OCTAeTCS YacThI0O COBPEMECHHOW MOMUTHYCCKON OOpBOBI 1O
KapJIWuHAJIbHBIM Tpo0jeMaM BOWHBI M Mupa. Poccuiickas AWIIOMATHS B
MOJIHOW MEpEe MCIOJB3yeT CBOM pecypc, JaBasl OTIOP H3MBIILIICHUSM O
SIKOOBI COBETCKHUX U POCCHUHCKUX «HAPYIIEHUAX» SITHHCKUX COINIAIICHUI
Wi 00 «OAHOCTOPOHHEH BBITOJHOCTHY SUITUHCKHMX PEIICHUN I HaIleH
crpanbl. OHa aKTMBHO NPOJABUTAET KypC HA YKPEIJICHUE MEXKyHAPOIHOIO
MHupa, BCeoOIei 0e30MacHOCTH M CTAOWIBHOCTH B IIETSAX YTBEPXKICHUS
CIIpaBEIJIMBONM M JEMOKPAaTUYECKOW MEXKAYHAPOJIHOW CHUCTEMBI, OTa
CUCTEMa OCHOBaHAa Ha  KOJUIGKTMBHBIX  Hayajax B  pelIeHUH
MEXIYHAPOIHBIX TPOOJEM, HAa BEPXOBEHCTBE MEKIYHAPOTHOrO IIPaBa,
pex/ie Bcero, Ha nonoxkeHusax ¥YcraBa OOH, a Taxke Ha paBHONPABHBIX U
MMAPTHEPCKUX OTHOIICHHUSIX MEXKAY TOCYJapCTBaMH TIpU IIEHTPaJbHON
koopauHupytouier  pomu OOH  kak  OCHOBHOM  opraHu3alu,
pErylupyoliei MexayHapoHbIE OTHOIICHHUSI.
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T. A. CMUPHOBA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

®AIINA3M: CYIITHOCTH U UJIEUHBIE UCTOKH

dammsM —  COLUUAIBHO-TIONUTHUECKOE JIBUKEHHUE, OCHOBHBIE
MOJIOXKEHHS KOTOPOT'O — PACOBOE NMPEBOCXO/ICTBO, IIOBUHU3M, a TAKKE UAes
CO3JIaHUs «KOPIIOPaTUBHOT' O roCyIapcTBay. «KopnopatusHoe
rOoCyJapCcTBO» — 3TO TaKoe, B KOTOPOM BCE€ PaBHB, B KOTOPOM
YUUTBIBAIOTCSI MHTEpEChl Bcex TpakaaH. Hanums moHmmaercs Kak >KUBOU
OpraHM3M, BJIACTh XK€ — ero ayma u pasyMm. dammsm n3Ha4daabHO OBLI
HaIpaBJIeH Ha 3alllUTy UHTEPECOB MPOCTHIX mojei. Ho Ha aene, Mbl BuauM
HE 4YTO MHOE, a IMEHHO «CrOBOP» ¢ OyprKyasneil, 1eJIbI0 KOTOPOTo SBISIETCS
60pr0a c KOMMYHHU3MOM.

Kak usBectHo, ¢ammsm 3apomwics B Wramuu B 10-e rr. XX B. B
1922 r. dammcrckas naptus ¢ e€ uaeonsorom bennro MycconuHu npunuia
K Biactu. [lomynsipHOCTb upeH, NpornaraHaupyeMbIx (ammcTaMu, BO
MHOTOM  OOYCIIOBJIEHa COLMAJbHO — OKOHOMHYECKOHW CHTYyalluew,
cnoxusuiedcs B Uranuu nocne okonuanus [lepBoit MUpOBOIT BOIMHEIL.

Uyts nozxe uaen ¢ammnsma ObUTH BOCHPUHATH [ epmaHueid, korna B
1933 r., k Buactm npumén Agnone¢d I'mriaep. B nemom, dammcrckue
PEKUMBI ObUTH YCTaHOBJIEHHI B 39 rocynapcTBax.

Wneonorus ¢ammsma onvpanachk Ha WACOJIOTUIO TPAJUIIMOHATU3MA,
CYLIHOCTh KOTOPOM cocTodda B BO3BpaTe K IPOLUIOMY,  BO3POXKICHUE
Tpamuimidi. Mnen TpagunuoHanu3ma OBLTH BOCHPUHITHEI Wramumeilr Gonee
paAMKaIbHO: OHHM BBIPa3WINCh B Bo3Bpare Kk Pumckoit HMwmnepuu,
YCTAHOBJICHHUH JKECTKOM CyOOpIMHAINH, TOSIBICHUE CHIIBHOTO BOXK/S U T. 1.
Bo Bcex Oemax ObutM OOBHMHEHBI CEMHTBI W €BpEH, IPUBEPIKEHIIBI
XpUCTHaHCTBA. Taxke, MOXXHO OTMETHTh, 4To ['mTiiep, B 000CHOBaHHMM
CBOMX B3ITI10B, onupaiucs Ha uaeu @. B. Hume, uatepnperupys ux mno-
cBoeMy. T.e., NICTOKH (harr3mMa UIe0IOTH NCKAITU B ITPOIILIOM.

JlanHas Tema sBJIsieTCS OCOOEHHO aKTyaJbHOW B Halmle BpeMsl.
@damu3M BO3pOXKAAETCS Ha YKpauHe, Iie MPUBEPXKEHIBI MapLIUpPYIOT C
(alMcTCKOM CUMBOJIMKOM, I'/I€ MPOWCXOMUT YHHYTOKEHHE NaMSTHHKOB
reposim BOB u T.n1. CIIIA u BoBce o6BuHsier CCCP B pa3Bsi3bIBaHHU
Bropoit MupoBoi BoitHbl. HemHoro 3natror o Benukoit OteuecTBeHHOMN
BOWiHE Moioziexxb U neTd B Poccun. Bc€ aTo roBopur o0 akTyanbHOCTH
WCCIIEJOBAHMS CYIITHOCTH M UIEHHBIX UCTOKOB (halu3ma.
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M. 10. HACOBCKHUX
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

COIUAJIBHAS JEATEJLHOCTD IPEJAITPUHUMATEJIENA
POCCHHU B KOHIIE XIX — HAYAJIE XX B.
(Ha npumepe qunactun padépukantoB baannbix)

Juaactus banuHBIX ocTanach B MCTOPHH Kak IpUMep OoraTemx u
YIAYWIMBBIX POCCHHMCKUX TEKCTHIBHBIX KOMMEPCAHTOB M (aOpUKaHTOB.
PononavanbHUK ~ JMHACTUM  bBamMHBIX —  KpENmOCTHOW  KpEeCThsIHWH
W. C. bonuH, KOTOpBI MONy4YMJI BOJIBHYIO, a 3aTeM ObUT TPHIUCAaH K
KYIEUYeCTBY.

Ho pacnset cemeliHoro aena npousolien TOIbKO MPHU €ro NpaBHYKe
Acurkpute SlkoBneBudye bannHe, KOTOpBI BO300HOBMIJI TEKCTHIBHOE
npon3BosicTBO B HOke Biamumupckoii ryoepaun. OIEHUB PHIHOK, YCIOBUS
TpyAa paboumx, a TakK ke MepCIeKTUBY OoH K 1868 romy 3amyctun yxe 108
MEXaHMYECKHX CTAaHKOB, 3HAYMTEIILHO PACIINPUB CBOH OM3HEC.

Ero yBakxanu He TONBKO 3a XBaTKy, CMETJIMBOCTb, yJaulIMBOCTh, HO
n 3a chnpaBedauBOoCTb. OH OYeHb BHUMATENBHO OTHOCHJICS K
(opMupoBaHu0 KouIeKTHBa. Beerna cam HaOupan mozeil. Ot Hero mouTH
HUKOT/Ia HE YBOJIBHSUIUCH, Pa3Be UYTO NepeMELAIUCh C TOHMKEHUEM OKJIaza
B CIIy4ae NPOBUHHOCTH.

A. C. banun B xoHue XIX Bexa mocrpoun B FOxe HapomHbIil J0M C
TeaTpoM M OOIIECTBEHHHIM cOOpaHHeM, a Takke [OM IPU3PEHUs,
OONBHUITY, Ka3apMbl Ul pabounx (M3 KazapM IIe MOA3EMHBIH X0/ MPSIMOo
Ha (aOpuKy, 4YTOOBI HE XOOUTH MO YJHWIE B HENOroAy) W Jpyrue
conuaigbHele 00beKThl. Eciam Obl He OKTSOpbCKas PEBOJIOLMS, CEMBbs
BanunbIx crana Obl OMHOM M3 BeAyNIMX B TEKCTHJILHOW MPOMBIIIIEHHOCTH
Poccun. OHY TPaMOTHO W TPHULIENBEHO HapallUBad IPOU3BOACTBO, paboTas
Ha [JAJBHIOI0 TEPCHEeKTHUBY. VX TOBapHMILNECTBO MOMIIOTHIO OBl MHOTHE
MecTHbIe (hadpuKu.

@aktnueckn banuHbl Ha OCHOBE COOCTBEHHOTO ONBITA TMPHILIH K
NPU3HAHUIO HEOOXOJMMOCTH MAaTEpPHAIBHOIO  CTHUMYJIUPOBAaHHS IS
pabounx Opwrajg HaMHOI'O paHbllIe, YeM JpYyrue MpeANpUHUMATEIH He
Toiapko B Poccum HO m B 3amagHoe EBpome, oOorHaB TeM caMbIM IO
MPOU3BOAUTEIBHOCTH  TpyJa  MHOIMX  KOHKYPEHTOB  HE  TOJBKO
OTEYECTBEHHBIX, HO U 3apyOexHbIX. JleATeIbHOCTh NUHACTUN banuHbIX —
IIPUMeEp YCIEUIHOTO COLUAIbHOIO MAPTHEPCTBA, KOTOPOr0 TaK HE XBaTaET B
coBpeMeHHo# Poccum.

32



B. A. UEPEIIEHHMH, K. B. EPIIIOBA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

VWHKBU3UIMOHHBIN ITPOIIECC B PUMCKOM
KATOJIMYECKOM IIEPKBH

WHKBU3MIUS  TpEACTaBsUia COOOW OCOOBIN  CIEACTBEHHBIH U
CyneOHBIN OpraH MPU KaTOMUYCCKOM 1epKBH, nerictBoBapmuii B XITI-XIX
BEKax, TIJIABHOW 3amadell Koroporo Obuta Ooprba ¢ epecsiMu U
HMHAKOMBICITUEM.

B XII B. kartonuyeckas II€pKOBb CTOJKHYJIach C POCTOM
ONIMO3UIIMOHHBIX PENUTMO3HBIX JBIKeHUH B 3anmagHod Espome. B 1231
I'puropuii IX, oTHecs aena o epecu K chepe KAHOHMYECKOTO ITpaBa  Co3/ajl
JIJIs. UX paccieloBaHUS TOCTOSHHBIA OpraH LEPKOBHOM IOCTULIMU —
nHKBU3UIMI. CTaJul WHKBH3WIIMOHHOTO CYAEOHOro Tmporecca OBbLTH:
apecT MO/J03pEBAEMOro Ha OCHOBAaHUM PE3YyNbTaTOB PO3BICKA, JIONPOC U
cJelCTBUE, MPUTOBOp, Haka3zaHue. B Xoje MHKBU3UIMOHHOIO TMpolecca
MPUMEHSTUCh TIBITKH, Takue Kak: «Kpecmo mompocay, «JIsidoa-moxe»,
«Crtyn BenpMb» win «CTyn WHKBU3ULUWY, «McnaHckuih ocem» wiH
«Kpecno nyzaees», «KonecoBanuey, «IIpecc 1 uepemnay.

WHkBU3UIIUS OA0PBaIa aBTOPUTET PUMCKONW KATOJIUUYECKONW LEPKBU
BO MHOTHMX CTpaHax 3amnajHoi EBpombl.

C. C. IEPOHOBA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

®AIINA3M B CTPAHAX IJATUHCKOI AMEPUKH

B 30-e rr. nHamucrckas [I'epmaHus mpeanpuHsula IONBITKY
MOAYMHUTH cebe ¢ TOoMOImbI0 "miarold KOJOHHBI"  (mpodalmcTCKu
HACTPOEHHBIX SMHUIPAHTOB M T. JI.) PS/I FO)KHOAMEPUKAHCKUX PECIYOIIHK
(bpaszwnms, bonuBus n np.). Ilox BimsiHMEM eBpomeiickoro QammsMa B
HEKOTOPBIX CTpaHax foxHoro konyca (bpaswnms, Aprentuna, Ynim u np.)
CJIOXWJIMCh U CBOM OpraHU3alyy, apTHH TOTAIUTAPHOrO THIA, a TAKXKE U
caMHM BOGHHO-(aIIMCTCKHE IUKTaTypbl. Tak, JloMHHHMKaHCKas mapTus,
OpraHM30BaHHAsI CBEPXY JMKTATOPOM TpyXWibO 1O TOTAIWTapHOMY THITY,
aBTOMaTHYECKH BKIIFOUMIIA B CE0sl BCEX TOCYIaPCTBEHHBIX CITYKaIIUX.

1 cenrsiopst 1939 r. Hamamenmem dammcrckoir ['epmanum Ha
[Monpmry Hawanack BTOpask MHUpOBasi BOWHA. 3 CEHTSOpS B BOWHY NMPOTHUB
I'epmannyn Berynmmm BenukoOpuranus n @paniys, nMeBnre HeOOIbIINE
KOJIOHHAJbHBIC BiajmeHus B  KapuOckom  Oacceitne. Bcemem 3a
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BenukoOpuranueld BoWHy ['epmanmn 00BsSBWIM Bce OpHTaHCKHE
JIOMHHHOHBI, CPEAM HHUX M pPAacloJoKeHHas B 3amajHoM MONyIIaphu
Kanana.

Ilepen pecnyOnukamu JlatnHckoii AMepUKHM BcTana 3ajada
ONpEJIeNIUTh CBOI0 TMO3UIMI0O B CBSI3W C HAvaBlIeWcs BOHHOW H
MOTEHLUATILHON YIpo30il ee pacnpocTpaHeHus Ha 3anaaHoe nonymapue. C
ycriexamu ['epMaHuy CBSI3BIBATM CBOM HAZEXIbl HanOoliee peaklMOHHBIE
JJIEMEHTHl  JIATHHOAMEPUKAaHCKOro  OOIIeCTBa,  CTPEMUBINMECS K
YTBEPXkKICHHUIO TEPPOPUCTHIECKMX MPODAIINCTCKUX PEKUMOB.
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Cekuus
«COBPEMEHHDBIE IIPOBJIEMbBI TEOPHH
T'OCYJAPCTBA H IIPABA»

C.B.I'PY3JIEB
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

MHNPOLHECCHI UMHTEI'PAIIUN
HA TEPPUTOPUM EBPOIIEMCKOI'O COIO3A KAK TPUUMHA
BO3HUKHOBEHUSA ITPOBJIEM UCITIOJIb30BAHUSA
BHEHIHEI'O 'OCYAJAPCTBEHHOI'O CYBEPEHUTETA

AXTyalbHOCTH TEMBI ~ CBsi3aHA  C pPaclajgoM psja CTpaH u
MOSIBJIEHHEM Ha MHUPOBOM apeHe HOBBIX CYOhEKTOB MUPOBOI'O COOOIIECTRA.

CyBepeHUTET — ONUH W3 CYIIECTBEHHBIX MPHU3HAKOB TOCYAApCTBA.
OnHO W3 CYBEPEHHBIX TMpaB TIOCYIapCTBa — TMpPaBO BCTyNaTh B
MEXTOCYIapCTBEHHBIE COIO3bl. B COBPEMEHHOM MHpPE CYBEPEHUTET
roCyIapCTBa MOXeET ObITh OIPaHUYEH TEMH 00SI3aTENbCTBAMHU, KOTOPBIE OHO
JIOOPOBOJIBHO OepeT Ha ceds B MEXKTyHAPOIHBIX JIOTOBOPaX.

TocynapctBa-unensl EBpomeiickoro coros3a Co3Jal0T  3JIEMEHTHI
HA/IHAIIMOHATIBHOCTH B JIEATENbHOCTH MHCTUTYTOB COr03a ISl TOTrO, YTOOBI
peliarth Te 3aJa4M, KOTOPbIE B CUITY Pa3JIMUHBIX IPUYUH CIIOKHO PEIIUThH HA
HalnMoHABHOM ypoBHe. OpHako B EBpomeiickoM coro3e CylecTByer
npobyieMa, CBsI3aHHAS C  PEATbHBIM  PACHIMPEHHEM  KOMITETEHIIMU

HWHCTUTYTOB, IIOMHMO A0TrOBOPOB. JT10 MpoOUCXoauT nyTemM
PaCHIMPUTCIBHOIO TOJIKOBAHUA COACPI)KAHUA JOroBOPOB, YTO BCIACT K
pacuIMpeHUIO MIOJTHOMOYHH HUHCTUTYTOB EBpOCOIO?)a, IIOMHUMO

YUpeAuTenbHbIX JoroBopoB. B EBporelickoM coro3e opraHom, KOTOPBIH
MMeeT MOJTHOMOYME TONKOBaTh YUpEIUTENbHBIE JOroBOpSHI, sABisercs Cyn
EC, xotopslii, no merkomy 3amedanuto M. JI. DHTUHA, «Kak ryceHUIa,
MEJUIEHHO, HO HEYKJIOHHO "00benaer" KOMIETEHIIUIO TOCY/1apCTB-YJICHOB B
caMbIX pas3HbBIX oOmactax gjesrensHocth  EC». IlpuMepoMm Moxer
NOCITYyXHUTh ciydai, koraa B 2014 rony Koncrurynuonnslii cyn Mcenanun
TIepeCMOTpeI CBOW YKECTKHI MOAXOJ K BOIPOCAM BBIIaYl OOBHHSEMOTO B
MIPECTYIUIEHUH TPpaXKJAaHUHa, (PaKTUYECKH CHU3UB COOCTBEHHBIE CTaHIAPTHI
3aIUTHI PaB YelioBeka panu 3¢ dexkruBHOCTH M emuHO0Opa3us mpasa EC.
Crpanbl, BcTynasi B MEXIyHapOAHbIE OpPraHU3alUM, COTJIallaloTCs
Ha OINpEJIENIeHHOE «CKOBBIBAHUE» CBOETO BHEIIHEro cyBepeHuTera. Korma
rocyapcTBa paTH(GUIMPYIOT MEXKIyHApOIHBIE JOTOBOPHI, TO IPOUCXOIMT
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«HOPMAaTHUBHOE OrPaHUYEHHUE», BElb TOCYAPCTBO U HAa CBOEU TEPPUTOPHUH,
U 32 €€ MPeAeNaMi JOJKHO HEYKOCHUTEIBHO UCIONHATE 3TH HOPMBI.

Takum 00pa3oM, MEXKAyHApOOHBIH JOTOBOp, KOTOPBIH CTpaHBI
3aKIIOUalOT MpH BeTymuieHud B EC, MexXIyHaponHble OpraHu3aluH,
YJIEHCTBO B HUX BeIeT K OOS3aHHOCTH €ro HWCIIONHEHHs, MOpod Jaxe B
yiepd cOOCTBEHHBIX HAIIMOHAILHBIX HHTEPECOB.

E. C. JAHWJIOBA
WBaHoBCcKkuii rocy1apCTBEHHBIA YHUBEPCUTET

TEOPUA INYHOCTHBIX («KCOMATHYECKHUX»)
ITPAB YEJIOBEKA

C xoHna XX Beka (opMUpYeTCs HOBOE TIOKOJICHUE TIpaB 4eJIoBeKa,
HEOOXOANMOCTD 3alHUTHl KOTOPHIX OOHApyXHjach B YCIOBHSAX Hay4HO-
TEXHHUYECKOT0 Mporpecca B 00J1acTH TeHHOW WHKEHEpUH U ONOMETUIIHEIL.

B. U. Kpycc BnepBble omnpeaenuin coMaTuueckue mpasa (OT rped.
soma — Teno) Kak «...TPYIIly TaKUX, KOTOpbIE OCHOBBIBAIOTCS Ha
(yHIaMEHTaIbHOH MUPOBO33PEHYECKON YBEPEHHOCTH B «IIPaBe» YeJIOBeKa
CaMOCTOSITENIFHO ~ PacIopsDKaThCsl CBOMM  TEJIOM:  OCYIIECTBIISITH  €ro
«MOJICpHM3ALIMIO»,  «PECTaBpaluio» H  Jaxke «yHIaMEHTaIbHYIO
PEKOHCTPYKIIHMIO», M3MEHITh BO3MOXKHOCTH OpPTraHM3Ma M PacUIUpATh UX
TEXHHUKO-arperaTHBIMU JIMO0 MEINKAMEHTO3HBIMHU CPEACTBAMI.

E. M. HecrepoBa BBIIEIsIET TPU3HAKA JIMYHOCTHBIX  IPaB:
cnerUYecKuil  XapakTep OOBEKTa — TEJO YEIOBEKa;, NPUPOIHAS
3aBHCHMOCTh OT 3HaHWH OWOJOTrWH, TEHETHKH, MEIWIUHBI, TEXHHKH;
HOBU3HA; HEOJHO3HAYHOE OTHOLIEHHWE CO CTOPOHBI DPEIHWIHH, MOpAH,
9THKH, TOJUTUKH; HEpa3phIBHAS CBSI3b C KOHCTUTYLIMOHHBIMU OCHOBHBIMH
npaBaMu ¥ 000COOJIEHHOCTD, KaK CaMOCTOSITEJIbHOW  TPYIIIBI;
WCKITIOYUTEIBHOCTh 110 CBOMM IPaBOBBIM IIOCJEJCTBUSIM B IIpoliecce U
pe3ynbTare WX peaju3aluy; CTeNeHb WX IPU3HAHMS W peau3aluu
OTpa)karoT YPOBEHb Pa3BUTHS rOCY/IapCTBa U OOIIECTBA B IIEIOM.

K comartnyecknm npaBaMm cieyeT OTHECTH: IPaBO HA CMEPTh, NpaBa
OTHOCHTEJIFHO OPTaHOB M TKaHel, IpaBo Ha IepeMeHy I10ja, CeKCyallbHbIE,
PENpONyKTUBHBIE NpaBa, MPaBO Ha KIOHMpoBaHWe W jap. CylmIecTBYIOT U
WHBIE KiIacCU(UKAIMU: 10 IIeJIeBOMY Ha3Ha4YeHUIO (penpOAyKTHBHBIE,
9BTAaHA3Msl, CMEHA I0Ja M JIp.), IO CyOBEKTY peajH3aluH, 10 BPEMEHHU
peanmzanuy (OpU JKU3HH WIH TI0CIE€ CMEPTH), 1O CTEIEHH IPaBOBOI'O
BO3/ICHCTBUSI CO CTOPOHBI rOCYJapcTBa (a0COMIOTHBIE I OTPaHUYHBAEMEIE).
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JInuHoCcTHBIE paBa HY>KJArOTCA B OIIPEACIICHUN JIOCTOMHOT'O MECTa B
CHUCTEME IIpaB 4Y€JIOBCKA, TaK KaK 0e3 HuX HpaBOBOﬁ CTaTyC COBPEMCHHOI'O
YCJIOBCKA HE MOXKCET BOCIIPUHUMATLCA B IIOJTHOM o0Beme.

IToasonst uror, Mnpeajiaracm HanboJee BEPHOC M IMOJHOC, Ha Hall
B3IJIAJ], aBTOPCKOC OIPEACIICHUEC comamudecKux npae: 3TO COBOKYITHOCTb
mnmpaB 4YCJIOBCKA, IMPCAYCMATPUBAIOIIUX TPU3HAHHYIO OOIIIECTBOM H
rocy1apCTBOM BO3MOKHOCTb CB060Z[HO U OTBCTCTBCHHO NPUHUMATH
OPUANYCCKHA 3HAYUMBIC PCHICHUSA B OTHOLICHUUN COOCTBEHHOr0 Teja npu
TTIOMOIIY JIOCTHKEHUHN 61/IOJ'IOFI/II/I, TCHCTUKHU, MCIAUIIMHBI 1 TCXHUKHU.

B. B. KUPITIMYHUK
HBaHoBCKuUll TOCYy1apCTBEHHBINA YHUBEPCUTET

MPOBJIEMBI KOJLJIM3UI
COBPEMEHHOI'O POCCUICKOI'O ITPABA

Beigensitor  cnenyromume npoOiieMbl  KOJUIM3WE  COBPEMEHHOTO
POCCHICKOro NpaBa:

1. OrcyrcTBHE €IMHOr0 MOAXO0a K TOHUMAaHUI0 KOJTU3UIL.

Ha ceromusmHuii MOMEHT HET €AMHOr0 ONPEENICHUS IOPUANUECKIX
kowmsuil. Camoe moAXofsiiee OHpeneNeHHe, KOTOPOE 3aTparuBacT
MIPOTUBOPEYHST W MEXIY HOPMAaTHBHO-TIPABOBBIMH AaKTaMH, M MEXIY
HOpMaMH IIpaBa, ¥ MeXy HHCTUTyTamHu mpasa gaetT C. C. Anekcees.

2. IlpotuBOpeurs B MPUIMHAX BOZHUKHOBEHUS KOJUTU3UI.

JlanHas npo0OyieMa pacKpbIBaeTCS B TOM, YTO OJHH M T€ XKe SBICHHS
MOT'YT OBITH OIHOBPEMEHHO CYOBEKTUBHBIMU M OOBEKTUBHBIMH MPUIHHAMHU
BO3HUKHOBEHUS KOJTU3UIL.

3. OTcyTcTBHE €IMHOrO MOAXOAa K PEIICHHI0 HEKOTOPHIX BHJOB
KOJUIU3UHL.

Krnaccuueckyro xinaccudukanuro KomwIu3uid fgaer  mpodeccop
H. 1. Mary3oB. OpHako, HEKOTOpbl€ BHJIbl KOJUIM3HH, KOTOpBIE OH
BBIJIEIISIET, HE MOTYT OBITh PEIICHbI KIACCHYECKUMH CIIOCOOaMU pEIIeHUs
KOJUIN3UH, KOTOpBIE OBUIN NPEIIOKEHBI ellle pUMCKUMHU fopructamu. K Tomy
XKe, B OIIPEAENIEHUH KOTOpoe JaeT Npodeccop He pacKphIBAIOTCSA KOJIU3UY,
KOTOpBIE BITOCIIEJICTBHH OH IIPUBOJUT B KITACCH(UKAIINH.

4. ITpoGieMbl, BO3HUKAIOIIUE IPH YCTPAHEHUH KOJUTU3UH.

CymecTByeT MHOXKECTBO CIIOCOOOB yCTpaHEHHS IOPHUINYECKHX
kommm3uil. OpHAaKo, MCIONb3ys HEKOTOpble CIOCOOBI, MOXKHO CO3/4aTb
HOBBIE KOJUIM3UM. TOJNKOBaHWE, KaK WHAMBUAYallbHAas WHTEpIpeTanus
MOXET IPUBECTH K pasHorjacusiM. [IpuHsATHE U OTMEHA aKTa MpoXoJsT Oe3
KAaueCTBEHHOT'O M3y4€HHUS BCeH TeMbl. Tak *ke CleAayeT yd4ecTb, YTO Majo
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BHUMAaHUSI YIENSEeTCs CIETYIOMUM NPUYMHAM BO3HHUKHOBEHUS KOJIM3HH:
J000MpOBaHME HMHTEPECOB 3aWHTEPECOBAHHBIMU JIMIAMH; HapylIeHHe
TIPaBWII IOPUANYECKON TEXHHUKH.

Takum o00pa3om, Bce BBINIE yKa3aHHBIE IPUYUHBI PACKPHIBAIOT
aKTyaJIbHOCTh ITpo0JieM KOJUIM3Wi B coBpeMeHHOM PoccuiickoM mpase.
JlanHas Tema TpeOyer Gojee JeTaabHOIO U CUCTEMHOTO U3Yy4eHUsl.

A. A. KYTBMEHEBA
WBaHoBCcKUil rocy1apCTBEHHbIN YHUBEPCUTET

COBPEMEHHOE COCTOAHHUE U NEPCHIHEKTUBBI PA3BUTUA
AHI'JIMUCKOI'O NPENNEAEHTA

B mpaBoBoi#i cembe 00ILIEro mpaBa K HCTOYHHKAM MpaBa OTHOCST
MpEle/IeHT, 3aKOHOIAaTeNbcTBO (cTaryr) ©  oObail. TpaJunuoHHO
MpEleIeHT 3aHUMAeT IIEHTPAIbHOE MECTO CPeld HCTOYHHKOB B AHIIIHH.
Ceiiyac monokeHHe MpeneeHTa, KaK MPaBHiIo, OMPEACNAeTCs] CTATyTHBIM
npaBoM. Pacmmpsiercss KpYyr OTHOIICHHH, KOTOpBI perynupyercs
3aKOHOJIATENECTBOM. HEeKOoTOpble MONOKEHHsT TMPeleeHTa BKIIOYAIOTC B
craTyThl. Tak, MOXXHO 3aMETUTh, YTO B CBSI3H C MPOBEACHHOW pPaboOTOM
Komuccun mo pedopme mpaBa B AHIIIUH, HPOMCXOTUT MOCTENEHHOES
MOMYMHEHHE HOPMOM, BBITCKAIOIICH M3 3aKOHa (CTATYTHBIM MPABOM),
HOPMBI, BBITEKAIOIIECH U3 PelIeHHs Cy/a (MPEeleCHTHOrO NpaBa).

Kak npuBuio, cygaeOHast cucteMa cTpaH OOILIEro mpaBa COCTOHMT H3
CyZIOB TIEPBOM HHCTAHIMU (HHU3UIMX CYJOB), ANCULIIHOHHBIX CYJIOB H
BepxoBHoro cyna. Husmme cyast AHruu (cy/apl rpadcTB U MarucTpaTcKue
Cy/Ibl) HE CO3/IAIOT MPELE/ICHTOB, UX PELICHHS HEe BKITIOYAIOTCS B CyIeOHbIC
oTY4eThl M He nyOnukywrcs. K mOpeneneHTaM  OTHOCATCS — JIMIIb
onyOJIMKOBaHHbIE pelleHus: [langathl JOpPAOB, ATNEIUIALMOHHOTO Cyda H
Bricokoro cynaa. OTIHYMTETBHBIMH YEpTaMH AHIVIMHACKOTO TMpele]eHTa
SIBJISIOTCS CTAOUIIBHOCTD, MTOCTOSIHCTBO, YETKas HepapXUuHOCTh. B AHrIHU
JIEWCTBYET IPUHIMIT <OKECTKOrO» TMpeleneHTa (IoKTpuHa stare decisis),
HUBIIHE CYIbl CBS3aHbI PEICHUSMH BBINICCTOAIINX CyA0B. EMMHCTBeHHAs
YacTh MPEABIAYLICrO MPEleNeHTa, KOTOPOH HYKHO CIIeJI0BATh, SBISCTCS
ratio decidendi (CyIIHOCTE pelIeHus).

B Hacrosimee BpeMs MOXXHO HaOJIOIAaTh CIlENyIOUIME TEHASHINU
pa3BHUTHS AHTJIMICKOrO MpENEeHTa: BO-TEPBbIX, OCIa0JICHHE CTPOrOCTH
AHIITMHACKOTO TpEIE/eHTa. YUeHble OTMEYAlOT, YTO OTIPABHOW TOYKOM
«THOKOCTH» TpelefieHTa sBJseTcs 3asBiicHue [lamaTel JIOPAOB O MpaBe
OTONTH OT CBOMX MPEIIICCTBYIONIMX pelieHHid. Bo-BTOpBIX, pocT
KOJIMYECTBA MAPIAMEHTCKHX  aKTOB, YCHJICHHE 3aKOHOTBOPYECKOM
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JIEITEIbHOCTH BEAET K YBEJIMYCHUIO DOJM JOMOJIHHUTENBHON (YHKINH
IpelefeHTa — TOJKOBaHUsS 3aKOHOB, YTO HE YMajseT aBTOpPHUTETa
Npere/eHTa Kak HWCTOYHMKa mpaBa. HeoOXomuMo OTMEeTHUTh, YTO
BenukoOpuranus siBiseTcs cTpaHoH, Bxozasamed B EBporeiickuii coro3, u
aHIIMICKasl MpaBoBasi AEHCTBUTEIBHOCTh CTOJIKHYIACh C HEOOXOJJUMOCTHIO
COOJTIO/IEHNs] pEIICHUH EBPONEHCKMX CyI0B, B YaCTHOCTH, pEIICHHH
EBporneiickoro cyzna B JltokcemOypre.

A. 1. HOBUKOBA
HBaHOBCKUil rOCyTapCTBEHHBIN YHUBEPCUTET

IIPOBEJI B ITPABE:
IHOHATHUE U NTPUYUHBI IIOABJEHUA

B cBoem wuccrenoBaHuM sI paccMOTpIO (DEHOMEH «Ipo0es B MpaBey,
OCHOBHBIE TIPUYMHBI €r0 TMOSBJICHHUS M HanOoliee BaKHBIE MPOOJIEMBI, Kaca-
IOIIMECs JAHHOT'O TIOHSTHSI.

1. CymiecTByeT HECKOJBKO MOAXOJO0B K MOHUMAHHUIO CYIIHOCTH
(eHOMEHa «ITPOOET B MpaBe»: «Y3KHi», KIIUPOKHI» U «yMEpPEHHBIID).

CoriacHO MHEHHIO CTOPOHHHKOB «Y3KOTO» ITO/IXO0Jd, OTCYTCTBHUE
MIPaBOBOW HOPMBI — 3TO HE eCcTh Npoden B npase. [Ipn3nakoM Hamu4us Ipo-
Oena sBISieTCST KOHKpETHasi 00J1acTh OOIIECTBEHHBIX OTHOLIEHWH, KOTOpas
periaaMeHTUpOoBaHa IPaBOM, M MO3TOMY JAOJKHA OBITH yperyiaupoBaHa 3a-
KOHOJIaT€JIbCTBOM.

[To MHeHHMIO TIpeACTaBHUTENEH «IIUPOKOro» IOAX0]a, Npobern B
NIpaBe BBIpAKAETCS B IMOJHOW WIJIM YaCTHYHOW HEYperyJIHpOBaHHOCTH 00-
IIIECTBEHHBIX OTHOLIEHUH MTPaBOBBIMH HOPMaMH.

CTOpPOHHUKH IOJIX0/1a Pa3IMYaroT MOHATHS «IPOOEN B 3aKOHE» U
«1pober B mpaBey.

2. SIBneHus1 «IIPaBOBON BaKyyM» M «KBaJTH()HUIUPOBAHHOE MOIYaHUE
3aKOHOZATEND B IOPHIUYECKOH HayKe.

I'pannna Mexmy OBYMS TIOHSTHSIMH: «IIPABOBOM BAKYYM» H «IIPO-
O0e1 B mpaBe» — 3aKIIOYAeTCsl B TOM, 4YTO IPU IIEPBOM SIBICHHUH
oOIIecTBEHHbIE OTHOIIEHUS BO3HHWKAIOT BIIEPBBIE, @ IpPH BTOPOM —
OTHOIIIEHHUS B OOLIECTBE Y)KE CIIOXKMIUCH JIABHO.

«KBanupuuypoBaHHOe MOJYaHHE 3aKOHOJATENs» — JIOCTATOYHO
CIIOXKHOE ABJeHHE. YTO 3TO: CO3HATENbHOE YIIYLIEHUE 3aKOHOAATENs UIH
€r0 HerpaMOTHasl IeSTENbHOCTD?

3. Bce npuymHBI Npo0esioB B MpaBe MOXKHO pPa3JeiuTh Ha OOBEK-
TUBHBIE (B CIIydae MOSBJIEHHS HOBBIX OOIIECTBEHHBIX OTHOIIEHUI) U CyOb-
eKTHUBHBIE (HEOOXOMMOCTBIO PEryJIMpPOBaHHs Te€X OOIIECTBEHHBIX OTHOIIIE-
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HUH, KOTOpBIE YK€ CYIIECTBYIOT [aBHO, HO H3-32 HECOBEpIIECHCTBA
3aKOHOJATEIIFHOM TEXHWUKH, WM H3-3a MPOCYETOB WM HErpaMOTHON
JIeATeNbHOCTH 3aKOHOJATEN] OCTaIOTCS 110 cHX nop
HEYperyJInpOBaHHBIMH).

A. C. OIHIIOB
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

IOPUINYECKAA OTBETCTBEHHOCTD
B CIIOPTUBHOM IIPABE P®

B nocnegnue roxpl NoaUTHKA roCyapcTBa AKTUBHO HalpaBJIeHa Ha
NpOBEZICHNE  OOJBIIOIO  KOJNMYECTBA  MEXIYHApPOIHBIX  CHOPTHBHBIX
Meponpustuii: XXVII Becemupnas netnas ynusepcuaaa 2013 r. B Kazanu,
nepBeie B ucropun Poccun 3umHue XXII Onummnuiickue wurpsl u
XI Napanumnuiickue urpst 2014 r. B Coun, yeMnuoHaTa MUpa MO XOKKEIO
B 2016 r., koTOpHIil puMyT T. MockBa u T. CaHkt-IlerepOypr, a Taxke
npoBezaenune B Poccun yemnuonara mupa mno ¢yroony B 2018 r. u MHOTHE
JpyrHe.

OOwne  CIOPTHBHBIX ~ COPEBHOBAHWH  NMPOBOAMMBIX  P®D
CHOCOOCTBYET Pa3BUTHIO B CTpaHe, JOCTATOYHO MOJIOJOM OTpaciH IpaBa —
crnopTuBHOro mpasa. CHOPTHBHOE NpPaBO — 3TO HOBEHINEe HaIpaBlICHUE
POCCHIICKOM FOPHUCTIPYICHITNH, OXBATHIBAIOIICE OOIECTBCHHBIC OTHOIIICHHUS,
BO3HHKAIOIIKE B cepe GU3MUECKOH KyAbTYpHI M CIIOpTA.

Kak w mobas oTpacnp mpaBa, OHa  IpeAyCMaTpUBAET
OTBETCTBEHHOCTh 3a HapylleHHe INpaBWI IOBEACHUS NPU TPOBEICHUU
CHOPTUBHBIX MEPOIPUATHI.

3a HapylleHHE HOPM CHOPTUBHOIO IpaBa HNPEAYCMOTpPEHBI
JUCLUIUIMHAPHBIE,  TPAKIAHCKO-NPABOBBIE,  aIMUHUCTPAaTUBHBIE U
YTOJIOBHO-TIPDABOBBIE  CAHKIIHU. VY4eHble BBIAENAIOT — CHEHUATIBHYIO
IOPUINYECKYIO OTBETCTBEHHOCTh — CIIOPTHUBHO-COPEBHOBATENBHYIO.

K coxanenmo, B Poccuiickoii denepauuu HET €AWHOIO
KOIU(HUIIMPOBAHHOTO JIOKYMEHTa, KOTOPHIA OBl cofepikaj NeHCTBYIOIINE
NPaBOBbIE HOPMBI, OTHOCSIIMECS K JaHHOH cdepe o0OIIEeCTBEHHBIX
oTHomeHnH. M3-3a 3T0ro y npaBoOnpuMeEHHUTENS BO3HUKAIOT CI0XKHOCTH MPHU
MIPUMEHEHNU TOW WJIM MHOW CaHKIMH K CIIOPTCMEHY, CIIOPTUBHOMY KITyOY,
CHOPTHBHBIM  OOJIENTBIUKAM IPU HapyUIeHHUH UMH CIIOPTUBHOIO
3aKOHOJATENbCTBA. MccnenoBaTen HEOJHOKPATHO Ay NpeiIoKeHus
o npussATHio CrioprueHoro Kozaekca P® (o npumepy ®panimn), HO moka
JIlaHHas Ujes He Halllja OTKJIMKA y 3aKOHOAATENs.
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Bompoc o cmoptuBHOW oTBeTcTBeHHOCTH B P® crout Hambonee
0CTpO, TMOCKOJIBKY 3a IOCIEAHEE JECATHIECTHE CIIOPTCMEHBI HAIIEH CTPaHBI
pPEryIsipHO  HAaKa3bplBAIMCh 3a  ymnorpeOieHue  jgomuHra.  UrtoOsl
MUHUMM3UPOBATh BO3HUKHOBEHHE [AHHBIX CUTYallUif, Ha HaIl B3IJIAA,
HE00X0UMO HIEepPECMOTPETH OTBETCTBEHHOCTb 3a ogo0HbIE
IIPaBOHAPYUIEHHUS.

10. JI. UbIBMHA
WBaHoBCcKkuii rocy1apCTBEHHBIA YHUBEPCUTET

KOMMYHUKATHUBHBIN TUIT TIPABOIIOHUMAHUA
B KOHTEKCTE KYJbTYPbBI IOCTMO/JEPHA

B nmaHHOM WUCCIENMOBAHMU W3JIOKEHA CYTh KOMMYHHUKATHBHOU
TEOPUH MTPABONOHUMAHUS, TIOSIBUBIICHCS B MOCTKIACCUYCCKUI TIEPHOJ.

B smoxy moctMoziepHa HEOOXOIUMO MTePECMAaTPUBATEH KIIACCUICCKUE
TUTIBI TIPABONOHUMAHHS M HCCIIEOBATh Pa3HbIE WX ACHCKTHl B paMKax
eIWHOW TPaBOBOM Teopuu. HHTerpaTMBHAS KOHICMIUSA CIOXKHUIACH
TJIABHBIM 00pa3oM Ha OCHOBE (DEHOMEHOJIOTHH, IICThI0 KOTOPOH SBISCTCS
WHTETpAIsl MPABOBOTO 3HAHWS, €r0 OCBOOOXKICHHE OT KJIACCHUYSCKOU
«OIHOMEPHOCTH», TIOCKOJBKY TAaKOH TIOAXOJ HE OTBEYACT HAYYHBIM
MPEJCTABIICHUSM O COIUAJBLHOW ¥  TPAaBOBOW  JICHCTBUTEIBHOCTH.
®DeHOMEHOJIOIHsT CTAaBUT CBOEH IENBI0 OIKCATL BCE TO, YTO SBIISETCS
JIAHHBIM ¥ OYEBUIHBIM B CO3HAHMU MHANBHUA ((DEHOMEHBI).

BaxxHO#1 9acThI0 ()EHOMEHOJIOTHUECKOTO MOIX0/a SBIISCTCS YUCHHE
00 WHTCHIMOHANTBHOCTH cO3HaHWsA. CyTh €ro 3aki4aeTcs B TOM, YTO
CO3HAHHE BCETNIa HAIPABIICHO HAa MPEIAMET, a HE MPEICTaBIISICT COOOU
3aMKHYTYIO B ce0¢ CyOBEKTHBHOCTh. TakuM 00pa3oM, CyOBEKT M OOBEKT
TTO3HAHUS SIBIISTIOTCSI HEPA3phIBHO CBS3aHHBIMH U HE CYNICCTBYIOT JpyT 0e3
apyra.

VIMMaHEHTHOCTh COIMAIBHOCTH CO3HAHWIO YEJIOBEKa HMCHYETCS
TaKUM TEPMHHOM, KaK WHTEPCYOBEKTUBHOCTh. OHA BBICTYMACT OCHOBOU
OOIIHOCTH CYOBEKTOB M YCJIOBHEM HX KOMMYHHUKAIUH. TakuM oOpa3oM,
«UHTYWTHBHASI Cpela» CYIICCTBOBAHUS YEIOBEKA PACCMATPUBACTCS Kak
uHTepcyOhekTHBHAsE. COOTBETCTBEHHO, (DEHOMEHOIOTHYSCKHA TTOIAX O
TECHO MEPEIUICTACTCSI ¢ KOMMYHUKATUBHBIM.

I[IpaBo  paccMaTpuBaeTcs Kak 4acTh  HMHTEPCYOBECKTUBHOIO
JKU3HCHHOTO MUpA, CIICAOBATEIFHO, OOBEKTOM W3YYCHHS B TPAaBOBOU
TEOpUHM JODKHA OBITh  JMYHOCTh. [IpaBo  mpencraBiseT coOou
KOMMYHHUKATHBHOEC MHTEPCYOBEKTUBHOE B3aWMOJICHCTBUE WHAUBUIOB, UTO
€CTh CIOCO0 OBITHS YeloBeKa B oOImecTBe. (s Toro 4roObI mpaBo OBLIO
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(OKUBBIM», HEOOXOIMMO, 4YTOOBI 3aKOH CTaJl CHCTEMHBIM 3JIEMEHTOM
IIPaBOBOM KOMMYHMKAIIUU.

HWrak, B 310Xy mocTMo/iepHa HOsIBUIach HEOOXOAUMOCTD YUUTHIBATH
MHOI'OaCIEeKTHOCTh IpaBa KaK M3y4aeMOro SIBJIIEHHS, B CBSI3H C YeM,
CIOXXUIAach KOMMYHUKaTHBHas Teopus. B cooTrBeTcTBHM C HeH MpaBo
IpeacTaBiIseT Cco0OH CaMOOPraHM3YIOLIYIOCS U CaMOpa3BUBAIOIIYOCA
CUCTEMY, KOTOPYIO COCTaBIISIOT IPaBOBbIE KOMMYHHKAILIHH.

IT. 1. YUCTSIKOB
WBaHoBCcKuii rocy1apCTBEHHBIA YHUBEPCUTET

I'PAXKJAHCKOE ITPOLHECCYAJIBHOE ITPABO: COEPA
IYBJINYHOT' O NJIN HACTHOI'O ITPABA?

B coBpeMeHHOH FOpUAMYIECKON HAYKE ITHPOKO MPUMEHSETCS ITOIXO0/T
K JICJICHUIO TIpaBa Ha J[BE KPYIHBIE CeEphl: MPaBO MyOIMYHOE W IMPABO
yactHoe. [lo 3Toi mpuYMHE, a TaKKe U3-3a POCTa 3HAUYEHHMS TPAXKTAHCKOTO
MIPOLIECCYaJIbHOrO TpaBa B CHUCTEME IIPAaBOBOTO PETYIMPOBAHUS, 3ajaua
OIIpeJIeJIeHUs] ero MPUHAUISKHOCTH K cdepe MyOJMYHOro WIM YacTHOTO
mpaBa sBISETCS OCOOEHHO akTyanbHOW. [lpemmeroM rpakIaHCKOro
MIPOLIECCYaTIBHOTO TIpaBa SIBJISIOTCS OTHOLICHHS MO OINPEAEIICHUIO MOpsIIKa
PacCMOTPEHHS CylaMU U WHBIMH TPAaBOOXPAHUTEIHLHBIMU OpPTaHaMH JIel,
BO3HUKAIONIUX U3 TpaKaaHckux npaBoHapymenuid. T. B. CaxanoBa (2008)
OTMEYaeT, YTO TNpeaMeT TPaXIAHCKOrO TPOIECCyallbHOIO TIpaBa He
OTPaHUYUBACTCS TOJIBKO TPAXKTAHCKHM TMPOIECCOM, B €r0 COCTaB TaKKe
BXOJISIT OTHOIICHHUS TPOIETYPHOTO XapakTepa, SBIISIONIHECS CIIOCO00M
OCYyIIECTBIICHHS Cy/1IeOHON BIACTH Yepe3 TPaXkJIaHCKOE CY/IONpPOU3BOACTBO.
BONBIIMHCTBO YYCHBIX CYHMTAIOT, YTO B MPEIAMET AHATH3HPYEMOrO HaMU
MpaBa TaKKe BXOJUT HUCIOIHUTEIHHOE MPOHM3BOJCTBO IO TPaKIAHCKUM
JieTaMm.

I'paxIaHCKOMY TIPOIIECCYAIbHOMY TMPaBy MPHUCYI ITYOJUYHBINA
MHTEpEC, TaK KaK TOCyJapCcTBO B JIMIIE CyAa CIOCOOCTBYET pa3pelleHHI0
rpaxaaHckoro crmopa. CyOBEKTHBIH COCTaB XapaKTEepPU3YeTCs TEM, YTO
OITHUM U3 CYOBEKTOB MPABOOTHOIICHUS SIBIISIECTCS TOCYIapPCTBO, a JIPYIUM —
JIMIO, 3aMHTEPECOBaHHOE B wucxoae jena. ClienoBaTeIbHO, CTOPOHBI
MIPABOOTHOIICHUH, CKJIaIBIBAIOIIUXCS B MpOIecce MEHCTBUS TPa)KIaHCKOTO
MIPOLIECCYaJIbHOIO IpaBa, HE SIBISIOTCA paBHBIMH. UTO Kacaercst Merona
MIPaBOBOTO peryJIupOBaHUS, TO OH KJIacCUQUITUPYETCS
M. A. AmmdckepoBbiM  (2006) Kak JUCIIO3UTUBHO-PA3pPEIIUTEIBHBIN B
OTHOIICHUM YYACTBYIONIMX B JeEJ€ JIHI, WMCIONUX COOCTBEHHYIO
MaTepHAIbHO-IPABOBYIO  3aMHTEPECOBAHHOCTH B HCXONE Jena |
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HMIIEPATUBHBIN METOJ] B OTHOIICHUH CYJa, YYACTBYIOIIMX B JIeJIe JIUII, HE
HUMEIOIMX COOCTBEHHOH MAaTepHabHO-MPABOBOM 3aMHTEPECOBAHHOCTH B
pesyabraTe Jeda, a TakkKe JIUIL, COACHCTBYIOUIMX —OCYIIECTBIICHUIO
TIPaBOCY/IHSI.

Takum 00pa3oM, MPOAHATIU3UPOBAHHBIC TPU3HAKH MO3BOJISIOT
clienaTh BBIBOA: IPAXJAHCKOE MPOLECCyaIbHOE IPAaBO MPEACTaBIeT CO00H
KOMIUIEKCHYIO OTpacilb [IpaBa, HO ¢ IpeodiiafilaHueM MyOJIMYHbIX Hauall Hajl
YaCTHBIMU. YUHTBIBAsI 3TO, TPAYKJAHCKOE MPOIECCYalbHOE MPAaBO MOXKHO
OTHECTU K cepe IMyOIMIHOro IpaBa.

1O. P. IIIHYPUHA
VIBaHOBCKMIA TOCYIapCTBEHHBIN YHUBEPCUTET

IMPOBJIEMbBI CYBEPEHUTETA B COBPEMEHHOM MUPE

B mMoem wuccrienoBaHuMM S TIPOBOXKY aHaM3 NpoOJieM, CBS3aHHBIX C
TIOHUMAHUEM CYBEPEHUTETa TOCYJapcTBa B COBPEMEHHBIX  YCIIOBHSIX.
I'moGanu3ammst M MHTETpanysi TOCYIapcTB B MEXIyHapOIHBIE COOOIIECTBA
CIIOCOOCTBYIOT OIPAaHHMUCHHMIO CYBEpEHHTETa, H3-32 UEro TpaJulMOHHOE
ONpeJIeIeHNe 3TOTO MOHATHS PETEPIIEBACT CYLIECTBEHHbIE N3MEHEHUSL.

MHorue aBTOpHI TOBOPST O 3aKaTe T'OCYIapCTBEHHOIO CYBEpEHHWTETa,
BBIHYXJICHHOTO «OT/IaBaTh» YacTh CBOMX ITOJTHOMOYMH MEXKITyHAPOIHBIMH
opraHu3anysM. B crry 4ero cTaHOBHTCS apXaudHBIM TTOHSTHE O HEJIEITMMOCTH
W BEPXOBEHCTBE TI'OCYJApPCTBEHHOTO  CYBEPEHHWTETAa, KOTOPBIH  SIBHO
OrpaHMYMBAeTCs B COBPEMEHHBIX peammsix. Ha ¥3MeHeHHe TOHSTHA
CYBEPEHHUTETa OKa3bIBACT BIMSHHE:

1) VYcunenne ponu HaAroCylapcTBEHHBIX M HErOCY/lapCTBEHHBIX
opraHM3aliii Ha MEXIyHaponHOW apeHe. HeKkoTopble aBTOPBHI BBICKAa3hIBAIOT
MHEHHE O TIPEAOCTABJICHUH KPYIMHEHIIINM TPaHCHAIMOHAIBHBIM KOPITOPAIHsIM
TIOJIUTHYECKUX MTOITHOMOYHH. PYHKIIMOHAIBHBIN XapaKkTep CyBepeHHUTETA.

2) TpaHCIIapeHTHOCTb TOCYIAPCTBEHHBIX TPAHHUIL.

3) CwisHOE yBEIUYEHUE 00BEeMOB u HWHTEHCUBHOCTH
TpaHCHAIIMOHAJIBHBIX NEPETOKOB KaruTajaoB, HHPpopMaruH, yciayr. OTaensHbIM
rocylapcTBaM  Bce  CIIO)KHEE  KOHTPOIMPOBAaTh M PEryIIMpOBaTh
BHYTPUIIOJIMTHYECKYIO CHUTYallMIO B CTpaHe, TaK KaK B paMKax riio0ajmn3amnuu
TIPOMCXOAUT YCHIIEHHOE Pa3BHTHE MH(POPMAIMOHHOM M (PUHAHCOBOH cepsl.
Hexkoropsle rocynapcTsa, u3-3a CIOKUBIICHCS CUTYallud HA MHPOBOM DBIHKE,
B OMpEJIETIEHHON Mepe TEPSIOT CyBEPEHHUTET HaJl HAIIMOHAJILHON SKOHOMHKOH.

4) TennmeHuMs yTpaTbl MOHOMNOJIMM TOCYJapcTBa Ha 3alIUTy CBOETO
cyBepeHuTeTa. BBICKa3bIBAIOTCS MHEHHSI O TPHHYJUTENHHOM OrpaHUueHUH
CYBEpEHHUTETa APYroro rocyJapcraa.
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Takum 06p330M, MpuaaHue CyBEPCHUTETY HOBOI'O 3By4aHU UMCCT B
Haliy JHA ocoboe 3HAYCHUEC, YTO 06y0ﬂaBJ'II/IBaeT AKTYaJIbHOCTb TEMBI.

K. C. IIYMUWIIMHA
VIBaHOBCKMIT TOCYIapCTBEHHBIN YHUBEPCHUTET

KJIACCUDPHUKALMA TPUHIIUIIOB COBPEMEHHOI'O
POCCHUMCKOI'O IIPABA

Ha ceropnsimHuii MOMEHT HET eIMHOrO ONpE/IENICHHs IPUHITHIIA TIPaBa,
OJIHAKO BCE Y4YEHBIE CXOIATCS B TOM, YTO MMEHHO B NPHWHIIMIAX IpaBa sipue
BCEro BBIP)KEHA CYIIHOCTH IIPaBa, BO BCEM MHOI000pa3sHu 00pa30BbIBAIOIINX
€€ CTOPOH U 3aKOHOMEPHOCTEH.

[pyHIMITEI COBPEMEHHOTO POCCHICKOTO TIpaBa O4eHb Pa3HOOOPa3HbI 1
MHOTOYHCIICHHBI, a CYIIECTBYIOIINE KIacCU(PUKAMM HMMEIOT HEJIOCTATKH.
Hopmbl mpaBa MOryT W3MEHSIThCS B TEYEHHWE BPEMEHH, COOTBETCTBEHHO
MEHSIIOTCSl ¥ TIPUHLHTIBL.

A. JI. 3axapoB OTMEUAET, YTO OAHU U T€ K€ MPHUHIMIIBI, TEUCTBYIOIINE
B Pa3NIM4HbIX OTPACISIX POCCUMCKOrO IpaBa IPOSBIAIOTCS HEOAUHAKOBO — B
COOTBETCTBHU C OCOOEHHOCTAMH IIpeIMeTa IIPaBOBOIO perylupoBaHus. B
KaXKJIOM OTpaciii NpaBa OHU UMEIOT COOCTBEHHOE CIEIMATbHOE CONEpKaHHe,
HPUJIAIOIIEE UM CAMOCTOSTEIbHOE 3HAUCHHUE.

[Mpobmema  BblmeneHuss  IJIaBHBIX — TPHWHIMIIOB  Cpemy  BCEX
cymecTByromux. Cumraro, 4ro B NpaBe HEOOXOAWMO BBIAEISTH TPUHIIHIIGL,
KOTOpBIE COMEPKAT KaK OTPaKEHHE OOBEKTHBHO CYILECTBYIOIIMX CBs3eH B
TIPAaBOBOM PETYJIMPOBAaHWH OOIIECTBEHHBIX OTHOLICHWH, TaK W IPUHIIUIILL
CBOWMCTBEHHbIE CTPYKTYPHOW OpraHM3allii CHUCTEMBI IpaBa. B 3ToM cimydae
UJIET PeYb YK€ O CBS3AX MEKAY €ro Ba)XHEHIIMMH YacTsIMU: MyOIMYHBIM H
YacTHBIM NIPaBOM, OTZEIBHBIMU OTPaCIISIMHU IIpaBa.

AHam3 pocCHICKUX OTPACiEBBIX KOAEKCOB IPHBOAUT K BHIBOAY, UTO B
OOJIBIIMHCTBE CIIy4aeB y 3aKOHOAATENs HET LEIOCTHOIrO MpPECTaBICHUs HU O
TOM, Kakhe MOJIOKEHUsI TOrO0 WIM HMHOTO HOPMAaTHBHO IPaBOBOTO aKTa
SBISIIOTCS NPUHIMIIAMM  TIpaBa, HU 00 ONTHUMAlbHOM  FOPUIMYECKOH
KOHCTPYKIIMM ~ MX  3aKpelUleHus. B Iemix  CoBepIIeHCTBOBaHUS
3aKOHOTBOpUECKOro npouecca Poccun Heodxonuma pa3paboTka METOIMUECKHX
PEKOMEHIalMii, NpeHa3HAYEeHHbIX JUI1 3aKOHOZATeNeH pa3IMiHOro YpoBHs, B
KOTOPBIX OBl Mpejylaranach THIIOBas KOHCTPYKLMS 3aKpeIUICHUs] HMPHUHIIMIIOB
TpaBa B HOPMATHBHBIX aKTax.

Takum 00pa3om, Bce BHINIEYKa3aHHbIE NPHYMHBI PACKPHIBAIOT
aKTyaJIbHOCTb ~ TNPOOJNEMBI  TOHATUS W KIAacCH(UKAIMK  NPHHIIUIIOB
COBPEMEHHOI'0 OTE€UECTBEHHOIO [IPaBa.
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Cekuus
«'PAKTAHCKHH H APEUTPAKHBIH ITPOIIECCH

C. B. BUTS3EB, H. B. CABYILIKMHA
WBaHoBCcKuii rocy1apCTBEHHBIA YHUBEPCUTET

BO3MEIIEHUE PACXOJA0OB HA TIPENCTABUTEJIA
B I'PAXKJJAHCKOM ITPOLIECCE

Cornacao I'TIK P® ct. 100 cropone, B 03y KOTOPOM COCTOATIOCH
peleHre cyzaa, 1Mo ee HHUCbMEHHOMY XOJaTalHCTBY CyA NPHUCYXIAET ¢
JIPYrOd CTOPOHBI PAacXobl HA OIUIATY YCIYT HPEICTaBUTENS B Pa3yMHBIX
npeienax.

PazyMHOCTP mpesienoB pacXomoB Ha OILUIATY YCIYT IpeCTaBUTENEH
orpeziesiercs cynoM. IIpennonoXUTensHO pacXoiasl Ha OIUIaTy yCIyT
TIpe/ICTaBUTENIel HE JIOJDKHBI MPEBBINIATh pa3Mep NCKOBBIX TPeOOBaHUH 1O
CriopaM HMMYIIECTBEHHOro Xapakrepa. Ilo cmopam HEMMYIIECTBEHHOTO
XapaxkTepa IpU B3BICKAHHM PACXOJOB IO OIUIATE YCIYT IPEACTaBHTEINS
TaKKe JOJDKEH YYWTHIBATHCS IPUHIMI Pa3yMHOCTH B3BICKUBAEMBIX
pacxoioB, KOTOPHIE HE OIKHBI OBITH YpEe3MEPHBIMHU.

[lonsiTe «pa3yMHOCTb» SIBJISIETCS OIEHOYHBIM W B 3aKOHE HeE
paswsicusiercs. Ilpesuouym BAC P® 6 ungopmayuonnom nuceme om
13.08.2004 N 82 yxa3piBaeT, 4TO MpPU ONpPEJCIECHUH Pa3yMHBIX NPEAETIOB
pacxosoB  Ha  OIJIATy YCIYT TIPEJCTABUTENS INPHHUMAIOTCS  BO
BHUMAaHHE: OTHOCUMOCTb ~pacXoloB K Jely; OO0beM U  CIOXHOCTh
BBINOJTHEHHOW Pa0OThI; HOPMBI PacXol0B Ha CIy)KeOHble KOMaHIUPOBKH,
YCTQHOBJICHHBIE  TIPaBOBBIMM ~ aKTaMH;  CTOMMOCTb  SKOHOMHBIX
TPAHCIIOPTHBIX YCIIYT; BPeMs, KOTOPOE MOT OBl 3aTPaTHTh Ha IOATrOTOBKY
MaTepHaIOB KBAJH(DUIMPOBAHHBIN CIICIUAINCT; CIOKUBIIASCS B JAHHOM
pEerHoHe CTOMMOCTh Ha CXOJHBIE YCIYIH C Y4ETOM KBaIM(HUKALUH JIHII,
OKAa3bIBAIOIINX YCIYI'H; UMEIOIINECS CBEIEHHSI CTATUCTUUECKUX OPraHoB O
LIEHaX Ha PBIHKE FOPUIMYECKUX YCIYT; TPOAOIKUTENFHOCT PACCMOTPEHUS
Jiena; JApyrue oOCTOSITENbCTBA, CBUETEIHCTBYIOMINE O Pa3yMHOCTH 3THX
pacxoioB.

3avacTyro, pacxojbl B3BICKMBAIOTCS HE B 3asBICHHOM pa3Mepe, Tak
KaK 3aKOH IPE/IOCTABIISIET CYAy MPAaBO YMEHBIATh BO3MELIEHHE PACX0JI0B C
OT'OBOPKOHM, YTO NPOW3BOJIBHO YMEHBIIATh UX — CyJ HE BIpaBe. Takum
o0pa3oM, IIpW TPEACTABICHHM JIETAIN3UPOBAHHONH HMH(OPMALMH O
pacxonax, CyJ, YMCHbIIas pa3Mep TOH WIH WHOH OOOCHOBAHHOW CTAaThH
pacxosioB, 00s3aH MpPEACTABUTH B MOTMBHPOBOYHON YacTH ONpEENeHHUs
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CcBOE KOHTPOOOCHOBaHME. B NpOTUBHOM cilyyae — KOHCTUTYIIMOHHBIE
TIpaBa 3asiBUTENS Oy/1yT HAPYILIEHEI.

A. 1. IEMUIOBA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

«['OHOPAP YCIIEXA» — ITAPU UJIK 3BAKOHHOE
BO3HAI'PA’KIEHUE?

Kaxnpii ygacTHHK CcyneOHOro mpolecca 3aMHTEPECOBaH B TOM,
9TOOBI €ro MPEACTABUTENh ICHCTBOBAN A((GEKTHBHO W JUISL TOTO, YTOOBI
JKENMAeMBIH pe3ylbTaT OBUI JIOCTUTHYT, KJIUEHTHI TOTOBHI MOOMIPATH
IOpUCTOB. B CBOIO oudepenp FOPHCTBHI XOTAT TONYYUTH JOMOJHHUTEIEHOE
BO3HarpaxkJeHhue 3a CBOW TpyA B Cilydae YCHEUIHOTO 3aBEpIICHUS
npouecca. [loaToMy B IOroBOpax, 4acTo MOXKHO BCTPETHTH MYHKT O Tak
Ha3bIBAEMOM «TOHOpape ycrexa». B cBoe BpeMs OH Hajesal He Majio mryma
u B 2007 rogy Koncruryumonssiii Cyz 0OBSIBHI €r0 «BHE 3aKOHAY.

B 1999 romy wHdpopmammonHoe muckMo IIpesumuyma BAC PO
KOHCTaTUPOBAJIO O HEMPAaBOMEPHOCTH BKIIIOYEHHS B JJOTOBOP O IPAaBOBOM
TIOMOIIM YCJIOBUSI O TOHOpape ycrexa — O BBIIUIATe BO3HAIPaKACHWUS,
pasMep KOTOpOro 3aBUCHUT OT PEIIeHHUs cyla, KOTopoe OyneT UM MPUHSTO.
Takue ycrmoBus NPUPABHUBAIUCH K TApH, W OTCIOJ]Aa BBITEKACT TO, UTO
TPaXJIAHCKOE 3aKOHOJATENIbCTBO HE IIPEICTaBISIET CTOPOHAM 3allUThI
TaKOM CAEIKU.

Ho ecnu 310 moroBop, TOo TakuM 00pa3oM Hapymiaercs cBoOona
JIOTOBOpA, OJJHAM U3 DJIEMEHTOB KOTOPOH SIBJISIETCS TO, YTO CTOPOHBI MOTYT
BKJIIOUMT B JIOTOBOP JIFOOBIE yCIIOBHS (32 UCKIIIOUEHUEM TeX CIIy4aeB, Korna
coJiep’KaHne KaKoro-TO YCIIOBHS IIPEYCMOTPEHO 3aKOHOM).

Hu B 0MHOM HOPMAaTHUBHOM MPAaBOBOM aKTE HE COJCPKHUTCS 3ampeT
Ha TOJy4YeHHe ToHopapa ycrexa. Hukakoil HOBBIM MpeAMET J0roBopa B
JITAHHOM CJTydae He Co3Jaercs. A Ja)xe eclM U CO3JaeTCs — 3TO OTpakaer
JJIEMEHT cBoOOABI JoroBopa. Takum 00pa3oM, CTOPOHBI BIIpaBe
COTJIACOBEIBATH JIFOOYIO yIO0HYIO (hOpMY BO3HATPAXKIICHUS, B 3aBUCHIMOCTH
OT (aKTHYCCKH COBEPIICHHBIX WCIOJIHUTENIEM JCUCTBUH WM KE OT
pe3ynbTara 3TUX JeUCTBUH.
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E. O. KIIEHIIOBA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

KJIFIOYEBBIE UBMEHEHUSA B APBUTPAKHOM ITPOLECCE
B CBA3U C YIIPA3JJTHEHUEM BAC P®

Beicinit Apourpaxssiii Cyn PO 3aBepmmn CBOI0O AESTEIBHOCTH
5 aBrycta 2014 r., BOIPOCH OCYIIECTBJICHUS NMPABOCYAMs, OTHECEHHBIE K
€ro BEeJIEHUI0, Nepefansl B opucaukiuio Bepxosnoro Cyna P®. B cBs3u ¢
pedopmoii  KOpeHHBIM ~ 00pa3oM ~ W3MEHWIIOCH  IPOIECCyalbHOE
3aKOHOJATEIbCTBO, B YMCIE KPYIHBIX M3MEHEHUH — TepecTpoeHue
apOMTPaXKHOTO MpOIIecca 10 aHAIOTHU C TPaKIAHCKHUM, IOSIBJIEHHE BTOPOH
KaccallMOHHOM MHCTAaHIUU.

Bmecre ¢ Tem pedopma 3aTpoHyda psSI  HMHBIX  BaKHBIX
BonpocoB.Hapymienue pasymMHOro cpoka CyAONpPOM3BOJACTBA CTAJI0 OJHUM
W3 OCHOBAHUH IS TOJIa4 KacCallMOHHOH kajo0bl B CyneOHYI0 KOJUIETHIO.

Jlena 00 ocnapMBaHMM ~ HOPMATHBHBIX  IIPaBOBBIX  aKTOB
(enepabHBIX OPraHOB MCIIONHUTEIBHOW BJIAacTH B chepe IKOHOMHUYECKOH
JIeITEIbHOCTH ~ OTHECEHbl K  ITOJBEJJOMCTBEHHOCTH CYJIOB  0OmIel
opucaukiyy. Cya M0 HHTEIEKTyalbHbIM IIpaBaM MPOAOKAET IPUHUMATh
pellleHnsl 10 TakuM JeiaM B Ipefenax cBoeil kommereHuuu. M3menena n
TIO/IBEJIOMCTBEHHOCTh CIIOPOB 00 OCHapMBaHUM KaJacTPOBOH CTOMMOCTH,
Tak ¢ 6 aBrycrta 2014 T. K UCKITIOYUTEIBHOW KOMIIETCHIIMUA OOJACTHBIX
CyJIOB B Ka4ecTBE MEPBOW MHCTAHIIMM OTHECEHBI CIIOPHI 00 OCTapHBaHUU
pe3yabTaTOB ONpPEAETIEHUS KaAacTPOBONH CTOUMOCTH.

CyneOHasi TpaxkTHKa, BKJIIOYash HaJIOTOBBIE CIIOPHI, (HOpMHpPYETCs
nocranoBinenusiMu IIpesuguyma BC P® u ompenenenusmu CyneOHOM
Kojuternd. Pa3bsicHeHUsI 1o BompocaM CyneOHOW MpakTWku OydeT naBath
BC P® (cr. 126 u 127 Koncruryuu P®). B To xe BpeMs cyasl MOTYyT
ONMUpPATBCA B CBOMX pEIIEHHAX HAa COXPAHMBIIUE CHJIy MOCTaHOBJIEHUS
ITnenyma BAC PO u IIpe3uguyma BAC PO.

K. A. MEJIBEJIEBA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

EJIMHBIN ITPOLECCY AJTBHBINA KOJEKC P®:
BbITHh NJIX HE BbITH?

B mocnenHee BpeMss B JOKTpPHHE TPakJaHCKOTO MpoIecca BCe
yaie IMOJHUMACTCS BONPOC O IIEIECOOO0PA3HOCTH MPHHITHSA EmuHOro
TPaXXKJAHCKOrO0  MpolLeccyalbHOro kojekca Poccuiickoit  ®exnepanuu,
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KOTOPBIA coBMeIIa Obl B ceOc MOMOXKEHHS JIeHCTBYIOmUX [ pakIaHCKOro
MpoIecCyadbHOro Komekca P® u  ApOuWTpaKHOrO MPOIECCYyaTbHOrO
kozekca PO.

Cpen yYeHBIX HE CIOXKHIOCH CIWHOTO MHEHHUS O TOM,
JICACTBUTENTLHO JIM BBEACHUE JAHHOTO KOMU(DHUIIMPOBAHHOTO aKTa Oymer
3¢ (GEeKTHBHO pErIaMEHTUPOBATH MIPOIECCYATBHYIO JCSITEIBHOCTh B PaMKaX
poccuiickoii mpaBoBoi crucTeMbl. CTOPOHHMKH BBENCHHS CCHUIAIOTCS Ha
HEOOXOMUMOCTh TPUHATHS JAHHOTO KOJICKCa, 00OCHOBBIBasE  €TO
1IeNIeco00pa3HOCTh;, MO0 WX MHEHHWIO, HOBBIH HOPMATHBHO-TIPABOBOM aKT
Oyner 3¢ (EKTUBHO pErylupoBaTh OONIMPHBIA KPYr  OOIIECTBEHHBIX
oTHOmIeHWH. J[lpyras Trpymma ydYeHBIX NPUBOMUT CBOM apTyMEHTHI,
MTOJITBEPKTAIOIINE HEKU3HECIOCOOHOCTh JAHHOIO aKTa W CIIOXKHOCTh
COCTABJICHUSI CAMOT'0 TEKCTa JIOKYMEHTA, TaK KaK COBMEIICHUE TOIOKECHUH
JIByX KOJIEKCOB TIPEJCTaBIsIeT COOOH OONBUIYIO CIOXXKHOCTH B CHIY
cnel(UKA PEryIUpPyeMbIX WUMH OTHOIICHUUN, HEBO3MOXXHO H30eXKaTh
MPOOEJIOB ¥ HAPYIICHUH 3aKOHOATCIHHON TEXHUKH.

B pabore paccMaTpuBaroTCsl BCe acHeKThl IaHHOTO KOJEKca,
TIPOM3BOUTCS aHAJU3 TOJIOKEHUHA JUTSI MIPUHATHUSI PEIICHUS B IOJB3Y €ro
BBCJICHUS, & TAK)KE OICHUBAETCS BHIBOJ O HEOOXOMUMOCTH PETYIHPOBAHUS
OTHOIIICHHUH JBYMS CAMOCTOSITSIEHBIMA HOPMATHBHO-TIPABOBBIMHU aKTaAMU.

Bce BrImIenepevrcICHHBIC BOIPOCH aHATU3UPYIOTCS B padoTe ¢
LEITBIO OITpeIeeHUs 1es1ecoo0pa3sHOCTH BBEIICHUS Enunoro
MpoleccyanbHoro kojaexca Pd.

M. B. MOVICEMUYK
Bpecrckuii rocynapctBeHHslil yHuBepeureT uM. A. C. Ilymkuna

KOPIHOPATUBHBIE CIIOPBI B PECITYBJIUKE BYJIAPYCb:
HNCKH O TIPU3HAHUU PEHIEHU A OBIIEI'O COBPAHUSA
HEJENCTBUTEJbHBIM

B pamkax pgaHHOM cTaThM peub NOHAET O TaKk Ha3bIBAEMBIX
KOPIOpPATHBHBIX CIOpaxX, KOTOPbIE JOCTATOYHO MOIMYJISPHBI B CyIeOHOMH
npaktike Pecryonmmku  bemapycs.  Tak, B Xome  JeATENbHOCTH
xo3stiicTBeHHOrO oOmmecTBa «A» (T. bpect), nmeroniero Tponx y4acTHHKOB,
10 WHUIMATHBE IBOMX M3 HHUX OBUIO IPOBENEHO BHEOYEpeqHOe obInee
coOpaHue, Ha MOBECTKY JHS KOTOPOTrO OBbUI BBIHECEH BOIIPOC O TOM, YTO
TPEeTHH YYaCTHHUK NPENITCTBYET HOPMAJILHOW JiesiTellbHOCTH obriecTBa. [1o
pe3ynbTaTaM ToJIOCOBaHMS, ICHCTBUS TPETHETO YYaCTHUKA OBIIIM MPU3HAHEI
MIPENATCTBYIOIUMHU JIESTEIBHOCTH o0IecTBa. B cBo ovepenp NaHHBIN
YYaCTHUK, HE COIVIAaCHBIIMCH C  BBINICyKa3aHHBIM, OOpaTwics B
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SKOHOMHWYECKHH cya bpecrckoilf 00acTi ¢ MCKOM O NPU3HAHUH PEIIeHUS
coOpaHusl HeNeHCTBUTENBHBIM. YKa3aHHAs CUTYalUsl TPEACTABISET Ui
TPETHEro y4acTHHKA OMAaCHOCTh BBHUJY TOr0, 4TO corylacHo cT. 103 3axoHa
Pecrryonuku benapych «O XO3SIACTBEHHBIX OOIIECTBAX», €CIM YYAaCTHHK
rpy0o0 HapymiaeT CBOM OOS3aHHOCTH JHOO CBOUMH  JCHCTBHAMU
(Oe3neiicTBHEM) TMPEMATCTBYET JNEATEIBHOCTH OOIIeCTBA, MO TPEOOBAaHUIO
WHBIX YYAaCTHUKOB OOIIECTBA, HOJM KOTOPBHIX B COBOKYITHOCTH COCTABIISIOT
He MeHee 10% ycraBHOro (onma 3TOro oOIIECTBa, OH MOXET OBITh
UCKIIOYeH u3 oOmectBa B cyneOHOM mopsiake. B xoxe cyneOHoro
3acelaHusl IMO3MLMS TPETbEro y4acTHHKAa O TOM, YTO B KOMIIETEHIUIO
ob1ero coOpanust He BXOAUT PEIIEHHE BOIIPOCOB Kak 00 OIeHKe AeHCTBUI
yyacTHHMKa oOmiecTBa, Tak W O TpU3HAaHUM €ro  JeWCTBHU
TIPENATCTBYIOINMH AEATEIbHOCTH 00IIecTBa Obljia IMOATBEPKAEHA CYJIOM,
a pemreHue oO0IIero codpaHus ObUTO NMPHU3HAHO HENCHCTBHUTENHHBIM, KaK
MIPUHATOE C HapyIIeHWEM TpeOOBaHWI JEHCTBYIOIIEr0 3aKOHOAATENLCTBA,
TEM CaMblM HCKJIIOYMB JAIBHEHIIYI0 BO3MOXHOCTh HCKIIOYEHUS 10
TpeOOBaHMIO OCTAJbHBIX YYaCTHHKOB TPETHETO YYAaCTHHKA OOIIEeCTBa U3
COCTaBa €ro y4acTHHKOB B Cy/IeOHOM ITOpSI/IKE MO0 TOMY OCHOBAHHMIO, YTO OH
MIPENATCTBYET HOPMAJILHOM JeATeIbHOCTH 00IIIeCTBa.

Takum o0pa3oM, Kak IIOKa3bIBaeT IIPaKTUKa, MpPEdyHpeauTh
HEeXXeNaTeNbHbI Uil cedsd HMCXOox B BHJEC WCKIIOUEHHS M3 COCTaBa
YYaCTHUKOB XO3SIICTBEHHOTO OOIECTBA YYAaCTHHUK MOXKET, CBOEBPEMEHHO
00paTHBIINCH B Cy/ C MCKOM O NPU3HAHWM PEUIeHUs] OOIIero coOpaHus
HEJIeCTBUTENLHBIM.

M. U. OITAPUHA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

OCOBEHHOCTHU KACCAIIMOHHOI'O 1 HA/I3OPHOTI'O
MMPOU3BOACTBA B APBUTPA’KHOM ITPOLIECCE B CBA3U
C USMEHEHUSIMHU CYJIEBHON CUCTEMBI P®

B cBs3u ¢ ynpazauennem BAC PO BHecéH psig usmenenuii B AITK
P®. Cucrema apOUTpakHBIX CY/I0B COXpaHSETCs, HO BO3IJIABIIATE €€ Tenephb
oyner BC P®, a ne BAC P®. ®enepanbHble apOUTpakHbIE CYIBI TEIEPh
Ha3bIBAIOTCSl apOUTPAKHBIMH CYIaMH OKPYT'OB.

Kak u 1o pedopmbl, coxpaHsercss BO3MOXHOCTb 00XajoBaTb B
Cylax  aneJUIIHOHHOW ¥  KAacCalMOHHOM  WHCTAHIMH  peuieHus
apOMTPaXXHBIX CY/IOB IEPBBIX MHCTaHUMHA. JIpyruMu cioBamu, BBOIUTCS
JIBOMHAs Kaccalys. B Haj30pHOM mopsiike IepecMOTPOM CY/AE€OHBIX aKTOB
oyner 3anumMatecs [Ipesumuym BC P®. Kpome toro, Ilpeacenarento BC
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P® u ero 3amecturento npegocrasieHo npaBo BHocuTh B Ilpesnanym BC
P® npencraBnenue o mepecMoOTpe CyIACOHBIX TOCTAHOBIICHUHA B MOPSIIKE
Ha/i30pa 110 ’ajo0e 3aMHTEPECOBAHHBIX JIHII.

Taxxe mpeaycMOTpeH psiJi HOBOBBEIEHUN OTHOCUTENBHO MOpsIKa
MPOU3BOJICTBA B KAacCallMOHHOW W HAJ30pHOM HHCTaHuusX. Tak,
KacCallMOHHBIC KaJloOBl Ha BCTYNMUBIIAE B 3aKOHHYIO CHIY pEUICHUS
apOUTpaXHBIX CyIOB HBIHE paccMaTtpuBaeT CyneOHas komerus BC PO, a
[pesumuym BC P®. TlpenBaputenbHO 3TH BHIBI JKAI00 MPEICTOUT
m3yuuth cynse BC P®, koTopslii OyneT pemath, CiIeayeT JId epelaBaTh uxX
Ha PacCMOTpPEHMUE.

[pencraBnsercs, 4yTo npeoOpa3oBaHusl B CyAeOHOW CHCTEME MOTYT
CTaTh TOMYKOM JUI CO3/IaHUsI €IMHOTrO MPOLECCYabHOrO KO/eKca B3aMEH
cymectByromux HeiHe. Opnako B ciaustHun BAC u BC ects u
OoTpulaTeNIbHAs CTOPOHA: B CBSI3M C BO3HMKHOBEHUEM JIBOMHOM Kaccaluu
MOKHO TOBOPUTb, UTO Cy/ICOHBIC PEIICHUS, BCTYNUBIINE B 3aKOHHYIO CHITY,
MOTYT OBITh MEPECMOTPEHBI TPYDKIBI, YTO MOBICUET 3a COOOH yBEIUUCHUE
CPOKOB pacCMOTpEHHUS AeI.
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Cekuus
«I'PAK/IAHCKOE IIPABO»

E. A. BEJIMH
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

KOPIIOPATHUBHBII TIOTOBOP B POCCUIICKOM
I'PA’XKJAHCKOM IIPABE

He Tak pmaBHO, B pamkax pedopMHpOBaHHS TPakJaHCKOTO
3aKOHOJATENbCTBA, ObUIM BHeceHbl mnompaBku B mmaBy 4 'K PO o
IOPUINYECKUX JIMIaX, KOTOPHIMHM, B YaCTHOCTH, ObUI BBEAEH HHCTUTYT
KOPIIOPaTUBHOT'O I0OT0OBOPA.

B0O3MOXXHOCTh 3aKJIIOUEHHSI JIOTOBOPOB, IO CYTH SIBJISIFOLIUXCS
KOpPIOPaTHBHBIMH, U paHee MpeaycMaTpUBaach MPpO(QMIEHBIMU 3aKOHAMH.
B wHoBoii pemakumu TinaBel 4 TK P® npanHble 1MOTOBOpHI  OBLTH
YHUGUIMPOBaHE M Ha WX 0aze co3AaH €AWHBINH MPaBOBOM HHCTHTYT —
KOpPIIOPaTUBHBIN JOrOBOP.

OpHO# U3 NpUYMH BBEJECHUS JAHHOIO UHCTUTYTA SBIISETCS XKeJlaHUe
3aKOHOZATENs] HECKOJIBKO INPOSCHUTHh HEKOTOPHIE ACIEKThl, CBSI3aHHBIE C
3aKJIIOUEHHUEM U COJEPKaHUEM KOPIIOPATHUBHBIX JOIOBOPOB.

Tak, B ct. 67.2 TK P® onpenenén mnpeaMer KOpHOpaTUBHOIO
JIOTOBOpA, YCJIOBHS, HE MOAJEKAIINE BKIIOYEHHIO B JIOTOBOpP, MOPSIOK
packpbITHs MH(GOPMALMK CTOPOHAMM O COZAEP)KaHWHM JIoroBopa. Taxke B
'K P® nmnogpo6HO  yperynupoBaH  BONIPOC,  CBSI3aHHBIH  C
HEJIeHCTBUTENIFHOCTBIO PEIIEHUH OpPraHOB XO3SHCTBEHHOTro OOIIeCTBa U
C/EJIOK, COBEPIIEHHBIX CTOPOHOI KOPIIOPAaTUBHOIO 10rOBOPA.

BBenenue MHCTUTYTa KOPHOPATUBHOIO JIOrOBOpa B POCCUICKOM
Ipa)IaHCKOM IIpaBe€ HENb3s OJHO3HAYHO OLIEHUTH KaK MO3UTHBHOE WU
HeraTuBHoe siBiieHUe. Crout cornacutecs ¢ B. I'. BopoaxkuHbM, KoTOpbIi
OTMEYaeT, YTO BBEJEHHE KOHCTPYKIMU KOPIOPATUBHOIO JIOrOBOpa HE
TIPOXOAMIIO «TJagKo M 0e300e3HEHHO» HU B OJHOM IIPaBOBOH cHCTEMe.
[losToMy HEKOTOpHIMH  Y4YEHBIMH  BBIpa)KaeTcs  OOECIIOKOEHHOCTh
OTHOCHUTENIbHO OTHAeNbHbIX TnonokeHud ['K PO o kopmopatuBHOM
JIOTOBOpE, YTO, IT0 HAIIIEMy MHEHHIO, He SIBJISIETCS] 0€30CHOBATEIBHBIM.

[Tonaraem, 4T0 MHCTHTYT KOPIIOPATUBHOTO AOTOBOpA, KaK M JIFO00H
JIPYrof HOBBIM MHCTUTYT B TIpaBe, HY)XJIA€TCSI B INTyOMHHOM OCMBICJICHUH U
HAIOJIHEHUM €0 NMPaKTUYECKUM COJAEpXaHUEM Kak Ha ypOBHE NpPaKTHUKU
3aKIIIOYEHMs] TaKUX JOrOBOPOB YYaCTHHKaMH 000OpoOTa, TaKk M Ha YpOBHE
IPakJaHCKO-ITPaBOBOI TOKTPUHEI, U CyeOHO-apOUTPasKHOH MPAKTHKH.
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M. B. BYIIIVEBA
MBaHOBCKUI TOCYIapCTBEHHBIN YHUBEPCUTET

KOMITEHCAIIUA MOPAJIBHOI'O BPEJIA B CUCTEME ®OPM
T'PA’KIAHCKO-ITPABOBOI OTBETCTBEHHOCTH

B  npaBonpuMeHHTENBFHOH  INpakTHKE BO3HUKAET  Ipoliema
HEOIHO3HAYHOIO TMOAXOMa K OINpEACNEHHI0 pa3Mepa  KOMIIEHCAIUH
MOpPAaJIbHOTO Bpela, WHBIX HEONpPaBAaHHBIX M HMMEIOIIUX DPa3UTENbHOE
OTJIMYUE B3BICKMBAEMBIX B paMKaxX pa3pelIeHHs] MCKOBBIX TPeOOBaHHUHA O
KOMITEHCAIIUM MOPAJIGHOTO Bpe/la CYMM, a HE 3HAUUTENBbHBIMH H3bSIHAMH
3aKoHa. YWTH OT HEOOOCHOBAaHHO 3aHMKEHHBIX HJIHM 3aBBIIIEHHBIX CYMM
KOMITEHCAIUH MOpaJIbHOTO ~ Bpena, CoOJroAaTh TPeOOBaHUS 0
CHpaBeIMBOCTH W Pa3syMHOCTH Teleph MPaBONPUMEHUTENSIM JOJDKHA
moMo4b  MpaxkTuka EBpomeiickoro cyma 1O MpaBaM  4eNOBeEKa,
OpPHEHTHPOBAThCSI Ha KOTOPYIO PEKOMEHIOBAHO [TocraHoBneHrEM
IIneayma BC P® or 27 mronsa 2013 . Ne 21 «O nmpumMeHeHuu cyaaMu
obmeit ropucaukiyy KoHBEHIIMM O 3amuTe IMpaB YelloBEKa M OCHOBHBIX
cB00o1 oT 4 HOs10ps 1950 . u [IpoTOKONOB K HEM.

B To e Bpems, wuMeromascs mpobieMa O KOMIEHCAIUH
TOHECEHHOTO Bpela B CBSI3M C YMajJeHHEM JEeJIOBOH penyTanuu
IOPUIMYECKOTO JIMIIA, TIPH BHECEHUM B 3aKOH YKa3aHHBIX M3MEHEHHH, He
ncyesna 1 TpedyeT 3aKOHOAATEILHOTO Pa3pereHus..

B memsx 3ammrel  mpaB  IOPUAMYECKHX JIMI IO BOIPOCY
KOMIIEHCAllMM HEUMYIIECTBEHHOr0 Bpela, B TOM 4HCIE, B CBS3U C
yMaJIeHHEM JIETIOBOM  pENyTaluy FOPUIUYECKOTrO JIMIA, YYUTHIBas
KOHCTUTYLIIMOHHBIM TIPUHIMII PaBEHCTBA Kak HEOOXOIMMOe YCIIOBHE
peamu3anuy TpaB W CBOOON CYOBEKTOB IpaBa, CUUTAIO MOMIEKAIINM
OOCYXK/IEHHI0O M TPUHATHIO 3akoHa «O KOMIIEHCAllMM HeMaTepHajibHOrO
(pemyTalMoOHHOTO) ~ BpeAa  IOPUAMYECKMM  JIMIAaM»  aHAJIOTHYHO
Oenepanbaomy 3akoHy ot 30 anpenst 2010 . Ne 68 -®3 «O xommneHcauuu
3a HapylIeHHe IpaBa Ha CYIONPOHM3BOACTBO B Pa3yMHBIA CPOK WJIM IpaBa
Ha WCIIOJMHEHWE CyneOHOro akrta B Pa3syMHBIH CPOK», KOTOPBIM, XOTS U
periaMeHTUpyeTcss KOMIIGHCAIWs, HO 3aKOHOAATEIbHO KOMIIEHCAalueH
MOpAaJILHOTO BpeJla OHa He SIBIISIETCSL.
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W. B. TAJIAMBA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

MOHSATHUE U BUJIbI HEAEMCTBUTEJIbHBIX CJAEJOK
B YCJIIOBUAX PE©OOPMUPOBAHUSA
I'PAXKJTAHCKOI'O 3AKOHOJATEJIbCTBA

B Teopuu u mpaxkTuke rpa’kAaHCKUX INPaBOOTHOLIEHUNA HMHCTUTYTY
HENIEUCTBUTENBHOCTU CAENOK BCErja yAensuloCh 3HAUUTEIbHOE BHUMAHUE.
O®enepanbHbiM 3akoHOM OT 7 Masg 2013 r. Ne 100-®3 «O BHeceHuu
M3MEHEeHUH B mofapasnensl 4 u 5 pasgena | gactu nepBoi u crarero 1153
yacTu TpeThedl ['pakmanckoro kojekca Poccuiickoit ®enepauun»,
KOTOPBIA BCTYNMHJI B 3aKOHHYIO crty 1 ceHTsiopst 2013 r., ObUTM BHECCHBI
W3MEHEHHUs, Kacamoluecsd MPaBOBOrO PEryJIMPOBAHUS CHIEIOK M HUX
HENIEUCTBUTENBHOCTH. 3akoHOaTENEM NIEPECMOTPEHO MIOHATHUE
HEIEUCTBUTENBHOCTH  CHENIOK, BHECEHbl 3HAUUTEIbHBIE  IONPABKU
OT/EJIBHBIX OCHOBaHMI HEAEHCTBUTEIHHOCTH CHENIOK. Y CTAaHOBJIEHA 00MIast
MIPEe3yMILHUs OCIIOPUMOCTH cAenoK. CleNnKy, COBEpIIEHHbIE C HApYIIEHUEM
3akoHa (cr. 168 TIK), orHbiHe 1O oOmEeMy TpaBHIy SIBISIOTCS
OCIIOPMMBIMH, @ HE HHYTOXXHBIMH Kak Obuto panee. K HHYTOXHBIM
OTHOCATCS JIMIIb CAETIKHU, HapYIIAIOIIUe 3aKOH U PH 3TOM MOCATAIOIINE HA
MyONMMYHBIE WHTEPEChl WM IpaBa W OXpaHsIEeMble 3aKOHOM HHTEPECH
TPETHUX JIMIL.

K HUYTOXHBIM CHEIKaM OTHECEHBl  CHAEIKH, CBA3aHHBIE  C
HecoOmoaeHneM HoTapuanbHod (opmer (. 3 cT. 163 TK P® ), caenku
Hapymiaronye TpedoBaHus 3aKOHA WIIM MHOTO IIPaBOBOT'O aKTa W IPU 3TOM
TocsiraroIye Ha MyOaIMYHbIe MHTEpEeCh TU00 MpaBa U OXpaHsIeMble 3aKOHOM
uHTepechl TpeThux Jun (1. 2 cr. 168 'K P®), cnenmku, coBeplieHHbIE C
LIEJIBIO, 3aBE€JOMO IIPOTUBHONW OCHOBAM NPaBOIOPSIIKA WIX HPAaBCTBEHHOCTHU
(ct. 169 TK P®), MHUMEIC CIIENTKH, TO €CTh CJCIKU, COBEPIICHHEBIC JIAIIH
s Bupa (m. 2 cr. 170 TK P®), cnenkn, coBeplieHHBIE C HapyLIIEHHUEM
3amnpera WM ONpaHUYEHMs PaCHOpsDKEHHs] UMYIIECTBOM, BBITEKAIOIIUE U3
3akoHa (1. 1 ct. 174.1 TK PO).

KpomMe Toro, orpaHudeH Kpyr jul, KOTOpbIE€ MOTYT OCIapUBaTh
cenku. TpeOoBaTh MpU3HAHMS CAENKH HUYTOXXHON MOTYT HE JIIOObIE JINIIa,
a TOJILKO CTOPOHHI B 3T0M crenke (1. 3 cT. 166 'K P®). B netictBoBaBieit
paHee peaKIiy MPAaBWIO YKa3bIBaJIO HAa TO, YTO JI00OE 3aHHTEPECOBAHHOE
JIMIIO MOTJIO TPeOOBATh NMPU3HAHUS CAEIKH TAKOBOH.

C mnpuHATHEM MONPABOK OCHApHUBAaTh CHEJIKH CTaHET Topasfo
cioxHee. TeM caMbIM 3aKOHOZATENb CTPEMHTCSI 00eCIEYNTh CTaOMIIBHOCTh
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000poTa, CYIIECTBEHHO COKpallas BO3MOXXHOCTH B CyIeOHOW MpakTHKE
MPU3HABATH MHOTHE CIETKH HEIECHCTBUTELHBIMH.

E. B. EOPEMBIYEBA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

K BOITPOCY O JOI'OBOPE YYACTHUA B TOJTEBOM
CTPOUTEJIBCTBE: IOHATHUE, IPABOBASA ITPUPOJA
N OCOBEHHOCTH

Ha ceromHsuriHuii IeHb JOTOBOP YYACTHS B JIOJICBOM CTPOHUTEIHCTBE
JI0 CHX TIOp 3aHMMaeT HEONpeJeJIeHHOE MECTO B CHCTEME TIpakJaHCKO-
MPAaBOBBIX JIOTOBOPOB. [IpHYmHAMM 1O MHEHHIO HEKOTOPBIX aBTOPOB
SIBIISIETCSI TO, 4YTO 3aKOHOJAATENIb CJHeNiajl TMOMBITKY OOCCIeYUTh
MIOBEIINICHHBIC TapaHTHA W 3allUTy WHTEPECOB JMONbIIMKOB. CHOpHI O
MPaBOBOW MPHPOJIE JOrOBOpa MPOJODKAIOTCS B HayKe Ha MPOTSIKCHUU
BCEr0 BPEMEHU €ro CyIIECTBOBAHUS, a TaKKe HE CIOXKHMIOCH EANHON
CcyneOHOW TPAKTUKU pa3pelicHHUs CIOPOB, BBITCKAIONIUX U3 JIOTOBOPOB
y4JacTusi B JI0JIeBOM cTpouTtenscrBe. OmnpeseneHue 10roBopa JaHo B cT. 4
@3 Ne 214-®3 ot 30.12.2004 T.

JIMCKYCCUOHHBIMU SBJISICTCS BOIPOC BBIICICHUS JIOTOBOPA YUACTHS
B JIOJEBOM CTPOHMTENBCTBE KaK CaMOCTOSATENFHOTO BHUA TPa)kIaHCKO-
MIPaBOBBIX JIOrOBOPOB. [0 3TOMY MNOBOJY CIIOXHJIOCH HECKOJIBKO TOYEK
3peHHS, HANpPUMEp, HEKOTOPhIE YYCHBIC OTHOCAT €ro M K JIOTOBOPY
MPOCTOTO TOBApPUIIECTBA, M K JOrOoBOpaM TOAPsAa, U K JIOTOBOPY
MPUCOCIUHCHUS, W K WHBECTUIMOHHOMY JIOTOBOPY, W K JIOTOBOPY
mpuBJicucHUs] (DUHAHCOBBIX CPENCTB, & TaKKe K JIOTOBOPY 00 OKa3aHWHU
yCIyr, JOrOoBOPY Ha BBINOJNHEHHWE pabOT, JOroBOPY KYIUIU-TIPOAAXKH
MMYILECTBA, KOTOPOE OYJIEeT CO3AaHO IPOJABIOM B OymylleM WM Xe K
CMEIIAaHHOMY THIy  JOrOBOpoB. Hamboiee  pamuoHambHONH  HaM
MIPEJICTABIISACTCS KOHIICIIUSA, B COOTBETCTBHUH C KOTOPOU JaHHBIA JIOTOBOP
SIBIIICTCS HOBBIM ~ CaMOCTOSITCIBHBIM ~ BHIOM  T'PaXKIaHCKO-IIPABOBOTO
JIOTOBOpPa, CaMOCTOSATENLHOCTE KOTOPOTO OOYCJIOBJIEHA, BO-TIEPBBIX, €ro
OTJIMYHBIM OT JIPYTUX OINpPEIEIICHUEM, BO-BTOPBIX, €r0 CaMOCTOSTEIHLHBIM
MPEMETOM, B-TPETBHUX, PSJIOM CYIICCTBEHHBIX VCIOBHH: OOBEKTOM
JIONIEBOTO CTPOMTENILCTBA M CPOKOM €ro mnepenadd, LEHOW [0roBopa,
CPOKOM H TIOPSAIKOM €€ VIUIaThl, a TaKKe TapaHTUHHBIM CpPOKOM;
B-YCTBEPTHIX, HAJIMYMEM HMIICPATHUBHBIX  TPABWI, CBS3aHHBIX C
oOecrieueHrEM HUCTONHEHUST 00s3aTeNIbCTBA 3aCTPOMINMKA; B-TSTHIX, C
CyOBEKTHBIM COCTaBOM; B-IECTBIX, VYACTHUKHA JAHHOTO JOTrOBOpa
NpecielyloT pas3Hble IeNH, 3acTPOHIIMK — TMOJy4YeHHe MpHOBUIN
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(sIBIISTFOIICHCS pa3HUIIEd MEXIy WOJTYYCHHBIMH W IOTPAaYCHHBIMU Ha
CTPOWTENILCTBO JICHE)KHBIMH CpPEJCTBAMHU), a JOJBINUK — IMOJTyYCHUE
00BbEKTa B COOCTBEHHOCTH, W, HAKOHEI, B-CEIbMBIX, JaHHBIA JOTOBOP
MOJIEKUT TOCYIApCTBEHHOM pETUCTpallid, B OTJIMYME, HampuMmep, OT
JIOTOBOpa MOJpsiia.

T. A. )KMUBOB
WBaHoBCcKkuii rocy1apCTBEHHBIA YHUBEPCUTET

YCMOTPEHHE KAK 3JIEMEHT ABTOHOMMUWHA BOJIN
YYACTHUKOB COCEJICKAX IIPABOOTHOIIIEHUI

Coceckue OTHOIIEHUS, ABJIAACH BECbMa IUIOI0TBOPHON MOYBOM ISt
KOH(JIUKTA  HHTEPECOB, HEpPEeIKO  MPUBOAAT K  HapYIUICHUIO
JI0OPOCOBECTHOTO MPaBOOCYILECTBICHHUS, KOTOpoe Ternepb
pernamentupyercs ct. 1 'K PO.

ITon ycMmoTpeHueM, Kak 3JIEMEHTOM aBTOHOMHUHU BOJH, CIEAYET
MMOHUMATh BO3MOXXHOCTH BBIOOpA TOTO HMJIM MHOTO BapHaHTa IOBCICHUS B
TpaHUIIAX, OYCPUYCHHBIX 3aKOHOM. (OOBEKTHUBHAs PEabHOCTh TPeOyeT
YCTaHOBJIEHUSI B COCEACKUX TPABOOTHOIICHUSX TMPENEIOB YCMOTPEHHUS,
BBIPQXKAIOIIETOCS B CTEMEHU JOMYyCTUMOTO BO3JCWCTBUA HA COCEAHMM
y4yacToK. JlaHHBIA BOMPOC BHUIUTCS JOCTATOYHO CIOXHBIM, YYUTHIBAs
orcyTcTBUe Ha cerofusimHuid neHp B ['K PO uHcTtuTyTa coceackux mpas.
Opnnako 3apyOexHas IIMBWIMCTHKA YXKe JaBHO BbIpaboTaia Maccy
MOJIXOJ0OB K PACCMOTPEHHIO JOMYCTUMOIO  BO3JCHCTBUS:  TeOpHUs
HOPMAJILHOT'O HCIIOJIb30BAHUSA, TEOPHUSl OSMYISIUHA, TEOPUS WHMHUCCHH,
Teopusl 0ObIUHOW TONEepanTHOCTH. AHanu3 [Ipoekra w3meHenuii 'K PD
MO3BOJISIET C/IENIATh BBIBOJ, YTO 3aKOHOAATENb CAEJall MOIbITKY YCTAHOBUTD
Mpesiebl YCMOTPEHUS YYaCTHUKOB COCEJICKMX MPAaBOOTHOIIEHHUI HA MaHEp
pacnpoCcTpaHEHHOW B 3aKOHOAATEIbCTBE EBPOINEUCKUX CTpaH TEOpUH
OOBIYHON TOJEPAHTHOCTH, MCIONB3YIONMICH KpUTepuid pa3ymMHOCTH. YeTkoe
3aKOHO/IATENIbHOE  3aKpeIUIeHHe  MPEJeNioB  OCYLIECTBJIEHUS  IpaB
HEO0XOIUMO B IIEJSIX 3alIUTHI M COXPAHEHUS JOOPOCOCEICKUX OTHOIICHHIH,
MTOCKOJIBKY YCTAaHOBJICHHUE MPEICIIOB MOTJIO OBl MOCTY)KHTH OCHOBOW ISt
(OpMHUPOBAaHUS CHENUANTBHOIO CIoco0a 3almUThl IMPaB COCENCH, 4YTO
TTO3BOJIMIIO OBI OTONTH OT WCIIONIF30BaHHS BECbMa Pa3MBITON KOHCTPYKIIHU
3IIOYIOTpEONieHUsT MpaBoM. Bwmecte ¢ Tem, Jymaercs, WCIOIb30BaHUE
pPa3yMHOCTH B KaueCTBE €IWHCTBEHHOTO KpUTEpHs HE TMPUBEAET K
JKEIaeMOMYy pe3yabTaTy.

Takum 00pa3oM, HOPMBI, PETYIHUPYIONINE COCEICKAE OTHOIICHUS B
IIpoekTe TpeOyroT mgopaboTku. B  KadecTBe KpHUTEpPHEB CTEHCHU
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BO3JICHCTBUS JTOJKHBI HUCIIOIB30BATHCS KOJIMYECTBEHHbIE M KaueCTBEHHBIE
mokazaTenu (Hampumep, ¢ momoieio orchutku k CHullam). B mpotuBHOM
cllydae COCEICKO€ TpaBO PUCKYeT crath B P® «Oe33amuTHBIM» W Kak
CJIeJICTBUE — MEPTBBIM.

A. X. KPOTOBA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

HETUTNWYHBIE ®OPMBbI I'PAJKJIAHCKO-IIPABOBOI
OTBETCTBEHHOCTHU 3A HEUCITOJIHEHUE JEHEXHbBIX
OBA3ATEJIBCTB

MHorue KpeauTopsl CTAJKHBAIOTCA ¢ mpoOiieMol 3(h(eKTUBHOTrO
oOecrieueHHsT HCIOMHEHUST 00s3aTeNbCTB WX KOHTparcHTamu. JKenmaHue
UMETh peajibHBIC TapaHTHU HAJUICKAIICTo, JTOOPOCOBECTHOTO HCIOTHCHUS
0053aTENILCTB B YCTAHOBJICHHBIC JIOTOBOPOM CPOKH C MUHHMAJIbHBIMU
pUCKaMHM ¥ C HAaUMCHBIIMMH W3JCPKKaMU IPHUBEIO K OOpPa30BaHUIO U
pa3paboTKke HOBBIX CIIOCOOOB OOECIIEUCHUS WCIOIHECHUS JCHEKHBIX
00s3aTeNbcTB U (OPM  TPAXKIAHCKO-TIPABOBOM  OTBETCTBEHHOCTH 32
HEHCIIOJTHCHHUE JICHEXKHBIX 005I3aTCIIBCTB.

B TedeHue mociemHUX HECKONBKHX JIET OCOOYIO aKTyaJlbHOCTh B
apOUTpaXHOW MpPAKTUKE MPUOOpen crmocod oOecredeHus: 00s3aTeIbCTB,
KOTOPBbI# cymamMu u CTOpOHAMU UMEHYETCS 0-pa3HOMY:
«O0ECTICUUTENIFHBI  B3HOCY», «TapaHTUMHBIA IUIATEXK», «TapaHTHHHBIA
JICTIO3UTY, «CTPaxoBOH JICTIO3UTY, «JIeTIO3UTHAS CyMMay,
«O0ECTIeUNTENFHBIA  JICIO3UT» W JApyrue.  TepMUHOIOTHYECKOE
MHOr000pa3ue OOYCIaBIMBACTCS TEM, YTO JMAHHBIA CIIOCOO OOCCIIeUCHUS
HCTIOJIHEHUSI 00s13aTeIhCTBA HOPMATUBHO HE 3aKPEIUICH.

B Teopun oOecneunTeNBHBIN IIIATEXK OMPEIENIACTCS KaK JICHEKHAS
CyMMa, yIlauuBaeMas KPeIUTOpy IODKHHUKOM B KaveCTBE OOCCIICUCHUS
WCTIOTHEHUSI 00S13aTEIbCTB TOCIIETHETO.

Ucxons w3 ompenencHus OOCCIEYUTEIBHOIO IUIATEXKA, MOXKHO
3aKJIFOYUTH, UYTO OH BBIMOJHACT 00CCIEUUTEIHFHYI0 (PYHKITHIO, TUIATSKHYIO
(YHKIUIO, CTUMYIUPYIONIYIO (YHKIUIO U (QYHKIUIO 3al[UTHl UHTEPECOB
KpenuTOopa.

[IpoBonsi cpaBHUTENBHBI aHANN3 OOECHEYUTENFHOTO IUIATEkKa C
JIPYTUMU CIIOCO0aMU 00ECTICUCHUST UCIIONIHEHUS 00s3aTeNbCTB U (hopMaMu
TPa)TaHCKO-TIPABOBOM  OTBETCTBEHHOCTH  3a  HCHCIOMHCHUE WU
HEHAJUIeKAIEe WX WCIOMHCHHUE, MBI MOXEM CIelIaTh BEIBOJ, YTO
00CCIICUNTEIBHBIN IUIATeX SIBJIIACTCS HEMOMMEHOBAHHBIM  CIOCOOOM
oOecrieueHHUsT WCIIOMHEHUS  O0SI3aTEIBCTB  COCAMHSIONIMM — 3JICMEHTHI
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Pa3JINYHBIX CIIoco0oB obecreyeHus u OTBCUAIOIIUM 3arpocam
COBPEMCHHOTI'O I'PAXKJIAHCKOT'O 060p0Ta.

A. B. KYPOUKMHA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

MNPUHIUII ABTOHOMMHU BOJIM B KOPIIOPATUBHOM ITPABE

Ceroguss  abCOMIOTHOE  OOJBIIMHCTBO  YYEHBIX  ONPENEIISIOT
KOPIIOpaTHBHOE TIPaBO KakK IIOAOTpPacib TPakJaHCKOro, a 3HAYuT,
MPUHINNG UBUINCTUKK, B YAaCTHOCTH, IIPHHIMUII aBTOHOMHH BOJIH,
CIIPaBEMJIUBBI W Ui KOPIOPATUBHBIX MpaBOOTHOMIeHHH. OgHAKO,
MPaBOBbIE PEATMU KOPIIOPATUBHOIO 3aKOHOAATENbCTBA HA CErOIHSIIHHMA
JIeHb BeCbMa KaTEerOPUYHBI, KECTKH. 3aKOHOAATEb 3a4acTyio (hopMHUpyeT
JIUIIG OJHY BO3MOXKHYIO JIMHHIO TIOBEICHHS, YTO MemaeT cBOOOE BEIOOpa
JIJIs1 KOPIIOpalluy, Napaju3yeT ee BOJIO.

OCHOBHBIC HayaJia rpaXkJaHCKOT0 3aKOHO/IaTeIbCTBA, 3aKPEIICHHBIC
B cr. 1 'K P®, ycranaBnuBarOT B KauyecTBE MPHUHIUIIA ABTOHOMHIO BOJIU
YYaCTHHKOB  TPakKJIaHCKUX IPaBOOTHOIICHWH. FOpuanueckue uma
CBOOOIHBI B YCTAHOBJICHUHU TPaB M OOS3aHHOCTEH B OMpPENEICHHH JIFOOBIX
YCIIOBUI, HE IIPOTHBOPEYAIIMX 3aKOHOAATENLCTBY, IIPU B3aUMOIEHCTBUU C
KOHTpareHTamMu. TemM He MeHee, BOISA IOPUIUYECKHMX JIHMI[ BCE JK€ HE
«aBTOHOMHa» B OYKBaJbHOM ITOHHMMAaHHH, 3aBUCHUT OT YYaCTHHUKOB
kopriopatuBHOM opranuzaiuu. CornacHo 1.1 ct. 65.2 'K P®, unens Takux
IOPUAVYECKUX JIMI[ BIpaBe y4aCTBOBaTh B  YIPABIICHUHM JCIIaMH
KOpIoOpalyy, HampuMmep, BXOJUTh B o0Ilee coOpaHue y4JacTHHKOB. K
KOMITIETEHIIUH TocieaHero, mo cr. 65.3 'K P®, orHocuTCS, B 4aCTHOCTH,
WCIOJIb30BAHNE UMYIIECTBA. TO, YTO YYaCTHHKH MOTYT HAmpsSIMYIO
OmpenensiaTh €ero Ccyap0y, MOXKET TPUBECTd K HEOOBEKTUBHOMY
PacCIoOpsKEHHIO COOCTBEHHOCTBIO IOPUANUECKOro JIHIa. YacTHBIM CliydaeM
MPOOJIEMbI aBTOHOMHH BOJIH SABJIIETCS YUACTHE TOCYAapCTBA U €C0 OPT'aHOB
B KOPIIOPATUBHBLIX OpraHm3anusax. Tak, W3JaHHbIi npesuaeHToM PD ykas
«O0 yTBepKIEHUU TIEPEYHs CTPATETHYSCKUX AaKIUOHEPHBIX OOIIECTBY,
YKa3bIBaeT HA MPUOPHUTET T'OCYJAPCTBECHHBIX WHTEPECOB B KOMMEPUYECKOU
JIEATENBHOCTH 3TUX MPEANPUATHIA.

Takum 00pa3oM, TMPUHIUI AaBTOHOMHH BOJH KOPIOPATHBHBIX
OpraHU3alluil UMEET CBOU OCOOCHHOCTH, KOTOPBhIC HEOOXOUMO YYHTHIBATH
TIPH OCYIIECTBIICHUHA KOMMEPYECKOH JCITEITBHOCTH.
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E. M. JIEBEJIEBA, JI. P. TAU3YT/IMUHOBA
VBaHOBCKHUII TOCYAapCTBEHHBIN YHUBEPCUTET

BO3MEIIEHUE YBBITKOB: AKTYAJIBHBIE BOIIPOCBHI
N TTPAKTUKA ITIPUMEHEHUSA

Bosmenienne yOBITKOB — OAWH W3 YHUBEPCAJIBHBIX CHOCOOOB
3alUTHl TPAXKJAHCKUX TPaB M OXPaHIEMBIX 3aKOHOM MHTEPECOB, KOTOPBIN
MIPUMEHSIOTCS KaK B CHITy JIOTOBOPA, TaK U B CHITY 3aKOHa.

TpeboBanust 0 B3BICKAHUM YOBITKOB MPEABSBISIOTCS B CyH KpaiiHe
penko, emE MeHbIIe WCKOB yaoBierBopsitoTcs. CyneOHas mpakTHKa
ClIOXWJIack TakuM ~ o0pa3oM, 4YTO Ha  KpeauTropa  BO3JIaraercs
JIOTIOTHUTENbHAsT 00s3aHHOCTh YOEIWTh CyJ HE TOJNBKO B TOM, YTO €ro
KOHTpareHT Hej00pOCOBECTEH, HO M JIOKa3aTh pa3Mep IOHECEHHBIX UM
YOBITKOB.

Jlns  mpuBNeYeHWs] KOHTpAareHTa K OTBETCTBEHHOCTH B BHIE
BO3MeEUIEHHs YOBITKOB HEOOXOJUMO J0Ka3aTh COBOKYIHOCTH TpeX (haKTOB:
l)Hamuuue YOBITKOB W WX pas3Mmep;  2)IPOTUBOIIPABHOE IIOBEACHHUE,
TIOBJIEKIIIEE MIPUYNHEHUE Bpelia;3 ) IpUYUHHYIO CBSI3b MEXIY
MIPOTUBONPABHOCTHIO TIOBEICHNS U HACTYNMBIIMMH YOBITKaMU; 4)BUHA.

MOXXHO BBIAEIHTH JBa OCHOBAHHMS, IO KOTOPHIM B OOJBIIMHCTBE
cIIydaeB Cy/bl OTKa3bIBaJH MCTIAM B yIOBJIETBOPEHHH HCKOB 00 yOBITKaX:
1) HenoOKa3aHHOCTH TOYHOTO pa3Mepa M 2) HEJIOKa3aHHOCTH NPSMOH
MIPUYNHHO-CIIC/ICTBEHHON CBSI3W  MEXAY JEHCTBHAMH OTBETYMKA U
BO3HUKIINMH Y UCTIA YOBITKAMH.

Paspabotunku mpoekra w3MeHeHW [ 'paxmaHckoro kojaekca Pd
pelIMIM  aKTHBU3UPOBATh INPUMEHEHHE YYaCTHUKAMH HWMYIIECTBEHHOTO
000pOTa BO3MEIIEHHsT YOBITKOB KaK Cloco0a BOCCTaHOBJIEHHS HAPYIIEHHBIX
NpaB, YIPOCTHB MOPSIIOK MX MCUHCIEHHS U B3bICKaHUA. [l JTOCTIDKEHUS
9TOW LIeNM, BO-TIEPBBIX, OBUI ONpEENeH NPUHIMIT MOJHOTO BO3MEIIEHUS
yOBITKOB. BO-BTOpBIX, OBIJIO BBEIEHO NPaBWIO, HCKIIOYAIOIIEe JUIs
KpeauTopa HeoOXOIUMOCTb JOKa3bIBaHHUSI TOYHOTO pa3Mepa YOBITKOB.

CTOpOHBI, TS TOTO, YTOOBI 00€30MacuTh ce0s OT HEOIATrOMPUATHBIX
TIOCIJIE/ICTBUH, MOTYT 3apaHee OIPEAEINUTh MOPsII0OK BO3MEIIEHHUs! YObITKOB
B JIOTOBOpE. AHaJIU3 CyJAeOHOH NMPAaKTUKW ITOKA3bIBAET, YTO NMPHU HAINYNUHU
TAKOT0 YCJIOBUS HE HY)KHO JIOKa3bIBaTh pa3Mep YOBITKOB.

Ha coBpemeHHOM 3Tane Bo3MelleHrne YOBITKOB MPOJIOIKAET
0CTaBaThCs OTHOM N3 (POPM IPaXkIaHCKO-NIPAaBOBOW OTBETCTBEHHOCTH.
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1. O. MAKAPOBA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

OCOBEHHOCTHU JOI'OBOPA ITPOCTOI'O TOBAPUIIIECTBA
B UHBECTUIIMOHHOM C®EPE

C 1 suBapst 2012 rona Obut BBeneH B AeiicTBue DenepanbHbIi 3aKOH
No 335-®3 or 28.11.2011 roma perilaMeHTUpPYOLIIUI MPAaBOOTHOIIEHUS
CTOpOH MO JIOrOBOPY HMHBECTHUIIMOHHOTO TOBapuinecTBa. OJHOBpEMEHHO
ObLTH BHECEHBI M3MeHeHus B ['paxxnaHckuii kogeke PO, cormacHo KoTopbIM
B I'maBe 55 "IIpocroe ToBapwuiecTBO" MOSBIWIACH 0co0ast hopMa MPOCTOro
TOBapHIIECTBa — "MHBECTHIIMOHHOE TOBApPHUIIECTBO", a TaKXe BHECEHBI
n3meHenuss B HamoroBeii  komekc P®, kacaromuecss — BoIpoca
HaJIOr000JI0KEHUSI JI0X0/la YUaCTHUKOB MHBECTUIIMOHHOTO TOBAPHIIECTBA.

OCOoOeHHOCTBIO ~ JIOTOBOpa  HMHBECTHIIMOHHOTO  TOBAapHIIECTBA
SIBIISIETCSI €0 CYOBEKTHBIM COCTaB, OTIMYHBIA OT JIOTOBOpA IPOCTOrO
TOBapHIIECTBA. 3aKOH YCTaHABJIMBAET KOJWYECTBEHHBIE OTpaHWYEHHs Ha
YHCJIO TOBAPHIIECH, KOTOPOE HE TOJDKHO MpeBhImaTh Oomnee S0.

J1oroBop MHBECTHIIMOHHOTO TOBApHIIECTBA JIOJDKEH COJEPIKATh BCE
CYIIECTBEHHbIE YCIIOBHS, YCTAHOBIICHHBIE 3aKOHOAATENILCTBOM. [1o 00memy
NpaBWIly, JAaHHBIA JOrOBOp HE MOXET IPEeNyCMaTpUBaTh BO3MOXXHOCTH
OCYIIECTBIICHHSI TOBAPHIIIAMU UHOW COBMECTHOM JIESITENILHOCTH, KPOME Kak
WHBECTHLMOHHOM.  3aKOHOAATEeNb  IOJYEPKHYJ BaXXHOCTh  JaHHOTO
JIOTOBOpA, YKa3bIBasi Ha €ro 0053aTeNIbHYI0 HOTApHAIIBHYIO (hOpMYy.

J1oroBop MHBECTHIIMOHHOTO TOBAPHUILECTBA 3aKIIOYAETCSI CTOPOHAMH
¢ ykazaHueM cpoka (He Oosee 15 jeT) WM ¢ yka3aHHEM LU B KauecTBE
OTMEHHUTEIBHOTO YCIIOBHSI. YcnoBus JIOrOBOpa SIBIISTFOTCS
KOH(QUW/IECHIMAIFHBIMYA, HE TIIOUIeXAT PpACKPBITHIO W OXPaHSIOTCS B
cooTBeTcTBUH ¢ 3akoHOM "O komMmepueckoi TaiiHe". HoBemnnoil mpaBoBoro
pEryIUpoBaHUsl JaHHOTO JIOTOBOpa SIBJSIETCS BBEAEHHUE CIIEIHAJIBHOTO
JIOKyMEHTA, TIOJIyYMBIIETO0 Ha3BaHWE WHBECTUIIMOHHOW JAEKIapainuH,
KOTOpast SIBJISIETCS HEOTHEMIIEMO YacThIO JI0T0OBOpa.

JlanHas Qopma OTKpBIBa€T Maccy BOSMOXKHOCTEH Ul pean3aliu
WHTEPECHBIX HMHHOBAIIMOHHBIX OM3HEC-TIPOEKTOB C MPHUBJICYEHHEM Kak
POCCHICKHX, TaK ¥ MHOCTPAHHBIX HHBECTOPOB.

Heobxonnmo HekoTOpoe BpeMsl, Ipexae YeM AaHHas KOHCTPYKLUS
JIOTOBOpa CTAHET NEHCTBUTENHHO YHOOHOW, a CBS3aHHBIE C HEH BOIPOCHI
MIPaBOIIPUMEHEHHUS — IPO3PAYHBIMH.
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A. A. MEJIBEJIEBA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

JOT'OBOP TPUCOEJUHEHUSA

Horosoper paradhesion (mocpeacTBOM TNPUCOCTUHEHHs) BIIEPBHIC
cranu nosBIsITECs B KoHIle XIX Beka. Ha3zsanue paradhesion (mocpenctsom
NIpUCOeTUHEHNs) BriepBble ObUI0 mpeoxkeHo Caneiinem. CyTh goroopa
CBOAMTCS K CJENYyIOUIEMY: OJIHAa W3 CTOPOH ONpeneser YCIOBUS B
(dopMynsipax WM MHBIX CTaHAAPTHBIX (opMax, a Jpyras CTOPOHAa MOXKET
NPUHATH OTH YCIIOBHS HE WHAde KaK IyTeM IPUCOCIUHEHHS K
TIPE/TIOKEHHOMY JTOTOBOPY B LIETIOM.

B coBpemennom ['paxkganckom kojekce PO ucnonb3yercs Ha3BaHUE
«oroBop npucoenuHenus» (cr. 428 I'K PD). JlanHOe HAaMMEHOBaHUE B TOM
BU/IE, TIPEJCTABISIETCS HE COBCEM YNAuHBIM, IOCKOJBKY OHO BOBCE HE
orpaxaer ero cymHoctd. A. B. llumneHkoBa, mojaraer, 4ro Ha3BaHHE
rpaMMaTHYeCKHd HEJOCTaTOYHO 4eTko. OrpeaeneHue MaHHOIO JO0roBopa
PacKpbIBaeTCsl B 3aKOHE IIPH MOMOIIM HCIIOJIb30BAHHUS TOTO € CaMoro
TIOHSTUSL «IOTOBOP MPUCOENUHEHUs — 5TO JOTOBOP», YTO Hapymaer
npaBuiia GopMasTbHOM JIOTHKH.

JloroBop IpUCOEAMHEHUs] 3TO WMEHHO CHOCO0 3aKIIFOueHHs
noroBopa. Cratesi 432 T'K P® ycraHaBnuBaer, 4To JOTOBOP CUUTAETCS
3aKJIIOYEHHBIM, €CIIH MEXIYy CTOpOHAMH B TpeOyeMOH B MOIEXKAIUX
crydasx (opMe JOCTHTHYTO COTJIAIIEHHE 10 BCEM CYHIECTBEHHBIM
ycnoBusaM porosopa. Tax xke 432 I'K PD ycranaBnuBaer, 4yTo JOTOBOp
3aKJII0YAEeTCs MTOCPE/ICTBOM HarpaBlieHHs! opepThl OJHOH M3 CTOPOH U ee
aKuenTa Jpyroi croponoit. Odepra 10mKHA COJEpIKaTh BCE CYLIECTBEHHbIE
YCIIOBUSI JIOTOBOpa. Y JIOTOBOpa MPUCOEIUHEHUs B OYKBAaJbHOM €ro
TOHMMaHHUH, HET M HE MOXKET OBITh CBOMX COOCTBEHHBIX CYIECTBEHHBIX
YCIIOBUH.

JloroBop mpHucoequHEHHs caM 110 cebe Kak BHJ WIH TOJBHUJI HE
cymectByer. CrenoBarensHO, Ha3BaHWe, JaHHOe Koraa-to Caneiinem,
«JIOTOBOpP IIOCPEJCTBOM IPHUCOEANHEHUs», SIBISIETCS HanOoJiee YAadHbIM.
@dopMynMpoBKa «3aKJIIOYEHHE JOTOBOpa IOCPEICTBOM HPHUCOEIHMHEHHSD)
O3HaYaeT «3aKJII0YEHHE IOrOBOPa CIOCOOOM MPUCOETHEHHSD.

[losBneHne 9TOM TpaBOBOM KOHCTPYKUMH B  COBPEMEHHOM
poccuiickom 'K He cimywaiiHo. C mepexoaoM K pPBIHOYHOM CHCTEME B
Poccun WM3MEHMIIOCH COIMAIbHOE M OKOHOMHYECKOE ITOJIOKEHHE. OTO
NIPUBENIO K HEOOXOJIMMOCTH TEPEOCMBICIEHHS CIIOCOOOB 3aKIIIOUYEHHS M
WCTIOJIHEHUS TPaskKAaHCKO-TIPABOBOT'O JIOrOBODA.
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K. M. MOPO30OBA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

N3MEHEHHUE PEJAKIIUU CT. 395 T'K P®

@3 or 8 maprta 2015 r. Ne 42-®3 B Paznen 111 'K PO Obuin BHECEHBI
ouepeHble KapJUHAJIbHbIE W3MEHEHHsS, B TOM 4YHCJE, CKOPPEKTHpPOBaHa
penaknus ct. 395 'K 00 OTBETCTBEHHOCTH 332 HECHCIOIHCHHE JICHEKHOTO
00s13aTeNbCTBA.

OcCTaBUB TNpPEXHUMU OCHOBAaHUS OTBETCTBEHHOCTH, 3aKOHOJAATEIb
BBOJAUT HOBBIM NMOPSAJOK MCUUCIECHUS MPOLIEHTOB 3a MOJIb30BaHUE UYKUMU
JICHEe)KHBIMU CPEJCTBAMHU: BMECTO HCIOIb30BaHUS yueTHOU craBku [Ib PD
Ternepb OyayT NPUMEHSTHCS CpelHHE CTaBKHM OAaHKOBCKOTO MpOLEHTa IO
BKJIaJaM (HU3WYECKHX JIMI, WMMEBIIHE MECTO B MECTE€ HaXOXKICHUS
Kpequropa. B CBs3M ¢ 3TUM BO3HHKaeT NpoOJieMa HMCYUCIICHUS pa3Mepa
YKa3aHHBIX CTaBOK, B TOM 4YHCJE MOPSAKA UX ONpPENENeHUs Ha NPAaKTUKE U
odopmierns bankom Poccuu.

Kpome Toro, cr. 395 nomonHsieTcs MyHKTaMH O COOTHOLICHUHU
NPOLIEHTOB 32 IMOJb30BAHUE YYKHMHU JEHEXHBIMH CpPEACTBAMU U
JIOrOBOpHOM HeycToiku. CiaenyeT OTMETUTh, UTO MPaBUIIO, YCTAaHOBIEHHOE
B IyHKTax 6 u 15 coBmectHOro nocranosnenus [lnenymos BC P® u BAC
PO Ne 13/14 or 8 oxtsi0Opss 1998 roma m3meHsieTcs, Tak Kak JOTOBOPOM
JIONTyCKAaeTCsl BKIIOUEHHE TIOJIOKEHUS O TMPUMEHEHHHM [BYX BHJIOB
OTBETCTBEHHOCTU OJHOBPEMEHHO, O YeM HE FOBOPUTCS B BBIIIEHA3BAHHOM
nocraHoBneHuu. Hosas penakuust cr. 395 T'K taxke ycTaHaBIMBaeT HOBBIE
IpaBUja HAYUCIEHUsS CIOXKHBIX TPOLEHTOB. PaHee mpuMeHeHue
"MPOIICHTOB Ha MPOICHTH" MO 00IEeMy NpPaBWIy HE JOMYCKaJIOCh, YTO
TaK)Ke MOATBEP’KAAETCS MYHKTOM 15.1 yka3aHHOrO BBILIE MTOCTAHOBJICHMUS.
EQvHCTBEHHBIM [JOrOBOpPOM, B OTHOIIEHHMM KOTOPOrO JOIYCKaJOCh
WCIIONIb30BAHHE CIIOKHBIX MPOLEHTOB, OBUT JOroBOp OaHKOBCKOTO BKJIAJIA.
Tenepp mNpUMEHEHHE CIIOXKHBIX TPOLEHTOB MOXKET YCTaHABIUBAThCA
3akoHOM. [Ipm »3ToM mo oOmeMy mpaBmwity 1O 00s3aTEIbCTBAM,
UCTIONHAEMBIM TIPH OCYIECTBJIEHHUH CTOPOHAMHU NPEANPUHUMATEIbCKON
JIeSITETbHOCTH, MPUMEHEHUE CIOXKHBIX IMPOIEHTOB HE JAOMYCKaeTcs, €ClU
HHOE HE MPEAYCMOTPEHO 3aKOHOM MIJIH JOTOBOPOM.
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A. A. POMAHOBA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

AJIMUHUCTPATUBHBIN MMOPSIJIOK 3AIIIMTHI ITPAB
HA U3OBPETEHUE

Crates 45 Koncrutyuuss PO rapantupyer Kakaomy 3alUTy NIpaB
BCEMH  crmoco0amu, MpPEAyCMOTPEHHBIMH  3aKOHOM. ['paxIaHckoe
3aKoHoAaTenbcTBO P® mpenocraBisier  IMIAaM BO3MOXKHOCTB  3aIUTHI
CBOMX ITPaB B a/IMUHUCTPATHBHOM ITOPSIJIKE MTyTeM O0KaJOBaHMs NeHCTBHUI
unu peuteHuit Pocnarenra.

Ha ceromusmHuii JeHb KOMIIETEHTHBIM  aJIMHHHUCTPATHBHBIM
opraHoMm B cepe nmaTeHTOBaHMA BbIcTynaet [lamara no maTeHTHBIM criopam
— CTpyKTypHOe nofpazaenenue deaeparbHOro HHCTUTYTA MPOMBIIITIEHHON
coocrBennoctu (OUIIC), Haxomsmerocs B Beaennn Pocmatenra. Ha Hamn
B3I, npucoenuHenue Ilamatel mo mnateHTHRIM crnopam k OUIIC
Helenecoo0pa3Ho, IOCKOJIBKY ITOIKOHTPOJbHEIM PocnareHTy opraH He
MOXET O0BEKTHBHO OLIEHUBATH MPHHSATHIE UM PEIICHUSL.

Bosmoxxnocts ocyniectienuss ®UIC — denepanbHbIM OO KETHBIM
YUpEeKACHUEM — aJMHMHUCTPATUBHOIO MpoIlecca MPOTUBOPEUYUT OCHOBAM
TeOpuM  MpaBa.  AJMHMHUCTPATUBHBIA  MpOLECC  OCYHIECTBISAETCS
KOMIIETEHTHBIMH TOCYAapPCTBEHHBIMU OpTaHaMHU, COCTABJIAIOLIMMH ammnapar
rocyJapcTBa B €ro CTaTHYECKOM u3MepeHMH. B cBoro ouepens,
rOCyJapCTBEHHbIE YUpEXKACHUSL HE HaJETSI0TCS BJIACTHBIMU
MOJHOMOYMSIMA M TIPU3BaHBl OCYIIECTBIATh (PYHKIMH TOCYIapcTBa,
COCTaBIIsII, TEM CaMbIM, 3JEMEHT MEXaHM3Ma rocyiapcrBa. IlpuHuMas
Takke BO BHHUMaHHe mNoaseaoMcrBeHHOocTs PUIIC Ha naHHBII MOMEHT
TOCYyZIapCTBEHHOMY Oprany — (eepaibHON Ciry)kOe, BOSHHKaeT BOIPOC O
KOMIIETEHIIUM YYPEXKICHUS B YaCTH PACCMOTPEHHUs BO3paXEHUH Ha
pemenust Pociatenra.

C yd4eToM W3JIOKEHHOI0, CYMTAeM IIEJIeCOO0pa3HBIM B Cllydae
COXpaHEHMs aJMUHHUCTPATUBHOIO MOpsKa 3alllUThl IpaB aBTOPOB U
nareHroobnanareneit npunanne GUIIC cratyca rocyjapcTBEHHOT0 OpraHa
W, TEM CaMbIM, OCYIIECTBJICHHE NPaBOBOr0 OQOPMIICHUS YKa3aHHON
CTPYKTYpbl B WEJSAX JOCTIDKEHHS HE3aBUCHUMOCTH M OOBEKTUBHOCTH
paccMOTpeHHs BO3paXKeHUH Ha peleHus PocnareHTa.
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M. C. CEAOBA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

HOBEJLJIBI T'PAYXKIAHCKOTI'O 3AKOHOJATEJIbCTBA
O CJIY’ KEBHOM ITPOU3BEJIEHNN

IMon ciayxeOHBIM Tpou3BeneHueM corjacHo m. 1 cr. 1295 TK P®
MOHUMAeTcs "TPOM3BENCHUEC HAYKH, JIUTEPaTypbl WJIM HCKYCCTBA,
CO3JJaHHOE B TpeJieNax YCTaHOBJICHHBIX /s paOOTHHKA (aBTOpa) TPYIOBBIX
obs3anHOCTEH". DepepanbHbiM 3akoHOM OT 12.03.2014 N 35-D3 BHeceHBI
HeOonmpMe MO 00BEMY, HO 3HAYUTEIBHBIC IO CMBICTY W3MCHCHHS B
perjIaMeHTaIMy 3TOr0 WHCTHUTYTA.

CornacHo HOBOU pepakiuu ad3ana 1 1. 2 ct. 1295, uekimrounTensHOe
NpaBo Ha CiIy)XeOHOe MPOW3BEIECHHE MPHUHAUISKUT pabOTONATENI0, €CIIN
TPYAOBBIM WM TPaXKJAHCKO-TIPABOBEIM JIOTOBOPOM (paHee — HHBIM
JIOTOBOPOM) MEXAY paboTojaresieM 1 aBTOPOM He TpelyCMOTpeHo nHoe. B
JUTEpPaType BBICKA3BIBACTCS TOYKAa 3pEHHs, IO KOTOPOH JIaHHOE
HOBOBBEJICHUE IIPOTUBOPEYUT TIOHITHIO CIY’)KEOHOTO TIPOW3BEICHHUS,
MIOCKOJIbKY B JEHWCTBYIOIIEM 3aKOHOJATENbCTBE OHO C(HOPMYIHMPOBAHO
JIOCTATOYHO y3KO — "CO3/IaHHOE B TpefeiaxX TPYAOBBIX 00s3aHHOCTEH", T.€.
BBITEKAIOIIMX UCKIIOYUTENBFHO U3 TPYAOBOIO JI0TOBOPA.

B mpexHeit penakiun adzana 2 1. 2 c1. 1295 I'K yka3beiBaiock: ecinu
paboroaarens B TeUEHHE TPEX JIET CO JHS, KOTa CIIy)keOHOe IpOM3Be/ICHHE
OBUIO NPEIOCTaBICHO B €0 paclopsDKEHHE, HE COBEPIIUT OIpeeIeHHbIE
JIEWCTBHS, HWCKIIOYMTEIBHOE IIpaBO Ha CiyxeOHoe HW300pereHHe
MIPUHAIIICKUAT aBTOPy. HOBBIM 3aKOHOM (OPMYIUPOBKA "TPHHAIICKUAT
aBTOpy" 3aMcHeHa Ha "Bo3Bpamaercs aBTOpy"'. DTO oTpakaeT TOT (hakT,
YTO paHee HUCKIIOYUTENFHOE MPABO Ha MPOHM3BENCHUE 110 3aKOHY IEPEInIo
OT aBTOpa K paboToAaTelto, a He BO3HUKIIO aBTOMAaTHYECKH Y TOCIIEIHETO.

Taxoke cornacHo HOBoM pepakuuu 1. 3 cr. 1295 I'K, B cnyyasix, koraa
HCKITIOUNTENbHOE TIPaBO Ha CIY)KEOHOE TNPOW3BEACHHE NPHHAIICKHUT
aBTOPY B COOTBETCTBHHM C JIOTOBOPOM, paboToiaTeslb HMEET MpaBo
UCIIONIb30BAaHMSI  COOTBETCTBYIOLIETO  CIY)KEOHOTO TPOM3BEICHUS Ha
YCIIOBHUSX TPOCTOW  (HEUCKIIOUUTENHFHOW) JIMIICH3WH C  BBIIUIATOU
MIPaBo00JIaAaTEINIO BO3HATPAXKICHUSL.

Hosast pemakiusa cr. 1295 nononHeHa mNyHKTOM 4, COINIACHO
KOTOpOMY paboTonaTenb MOXXeT 0OHapoIoBaTh CIy)XKeOHOE MpPOU3BEACHHE,
€CJIM JIOTOBOPOM MEKIY HUM M aBTOPOM He NPEeIyCMOTPEHO MHOE, a TaKKe
YKa3bIBaTh MPU UCIOIH30BAHUN CITY)KEOHOTO MPOU3BEACHUS CBOC MMS WA
HAUMCHOBaHUE JINOO TPeOOBATh TAKOTO YKa3aHUS.
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Takum 006pa3oM, HOPMBI O CITY’KEOHOM ITIPOM3BECHNUH ITOBEPIIIHNCH
JIOBOJIHO CEPHhE3HBIM HM3MEHEHUSIM, HAIpaBJICHHBIM, IPEKIE BCEro, Ha
Oojee eTalbHOE PEryIUPOBAHHE, YTO TPEOYET OCMBICIEHUS C HAYYHOH U
MPAaKTHYECKOH TOUYEK 3PEHUSL.

M. A. CEMEHOBA
HBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

ITPABOBASI OXPAHA BA3 JAHHBIX
B POCCUUCKOU ®OEJEPATIMN

B coBpemeHHOM Mupe HET HEOOXOIMMOCTH JOKa3bIBaTh, YTO 0a3bl
JIAHHBIX TIONYYWJIM IIHUPOKOE DACIpPOCTPaHEHHE MPAKTHYECKH BO BCEX
00JIacTSIX YeNOBEYECKOW MAEATEeIbHOCTH: HayKa, MeIUIUHa, O0OpOHa,
0e30macHOCTh rocyiapcrBa U JAp. B cBsa3u ¢ 3TuM mpaBo paspaboraino
opuandeckyo Gopmy it 6a3bl JaHHBIX Kak crenuduieckoro odbekra
3aKOHOJATENBHOTO peryiaupoBaHusi. B uHTepecyromeit Hac cdepe
(haKTHYECKUE OTHOIIECHUSI Pa3BHBAIOTCS OoJjiee YeM CTPEMHUTENBHO, a WX
opuandeckoe opopmieHHe 10 HEJaBHEro BPEMEHH HE COOTBETCTBOBAJIO
peanusiM.

C 01.01.2008 Bctynuna B cwly HOBas, 4YeTBepras 4acThb
I'pasxnanckoro xoxexca Poccuiickoit denepaun. OHa o0beanHIIa B cebe
HOPMBI, paHee COJep)KaBIIMECS B OTICIBHBIX 3aKOHAaX M JPYrux
HOPMAaTHBHO-TIPABOBBIX aKTax, kKak To 3akoH P® ot 23 centsops 1992 r.
Ne 3523-1 "O nmpaBoBOM oOXpaHE TpOrpaMM JUIsl  JIEKTPOHHBIX
BBIYMCITUTENBHBIX MalIMH U 0a3 gaHHbIX", 3akoH PD ot 9 wmroms 1993 r.
Ne 5351-1 "O6 aBTOpCKOM IpaBe M CMEXKHBIX IpaBax" (C U3MEHEHUSIMH U
JIOTIOTHEHUSIMH) U APYTHUE.

ba3bl naHHBIX, KOTOpBIE NPEACTABISIOT COOOH COBOKYMHOCTh
CTPYKTYPHPOBAHHBIX MCXOIHBIX JAHHBIX 0COOOr0 KOHTEHTHOT'O COCTaBa C
Pa3IMYHBIMH KaTErOpUsIMU JIOCTYNA K HUM, W IIPEUMYIIECTBEHHbIH 000pOT
KOTOpPBIX ~ OCYyLIEeCTBisieTcss B WH(OpManmoHHON cdepe, SBISIOTCS
00bEeKTaMH TIPaBOBOM OXpaHbl, CYIIECTBEHHO OTJIMYAIOIIUMHUCS OT
COCTAaBHOTO TIPOU3BENEHUS (IHIMKIONEANH, aTIacoB U T.J.) KaKk 00beKTa
MIPAaBOBOW 3aIIUTHI T'PaKAAHCKUM IIPaBOM, M TPEOYIOT IOTOIHHMTEIHHBIX
CHeLUaIbHBIX HOPM IIPaBOBOr0 PETYJIMPOBAHMS UX OXpaHocrocoOHocTH. B
Hacrosiiiee BpeMsi B Poccun 0a3bl TaHHBIX SBIISTIOTCS 00BEKTaMH IPaBOBOM
OXpaHbI KaK aBTOPCKHUX, TAK M CMEXHBIX IIPaB.
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P. E. TYIIBITH
VIBaHOBCKMII TOCYIapCTBEHHBII YHUBEPCUTET

KOHIIECCUOHHBIE COI'TAIIEHUSA KAK OCHOBHASA
IMPABOBAS ®OPMA I'OCYJAPCTBEHHO-YACTHOI'O
ITAPTHEPCTBA B P®

KoHileccronHbIe cornamieHust jexar B OCHOBE IPaBOBOH (DOPMBI,
TIOJTyYUBLIEH Ha3BaHUe rOCY/IapCTBEHHO-YACTHOTO HIapTHEPCTBA.
3aKOHOZATENBHOTO OHpeAeneHus Ha (eliepabHOM ypOBHE TOCYapCTBEHHO-
YacTHOro naptHepctsa B PD noka He cyliecTByeT, II03TOMY B Hay4HOII cpere
OTHOCHTENFHO MOHATHS, TPHU3HAKOB W TPABOBBIX ()OPM TOCYIapCTBEHHO-
YaCTHOT'O IIAPTHEPCTBA CYILECTBYET NUCKYCCHSL.

IMon roOCYynapcTBEHHO-4aCTHBIM  IapTHEPCTBOM, Kak  IPaBMIIO,
MOHMMAeTCAd  IOpUAMYeckd  ODOpMICHHOE Ha  ONPEIENeHHBIH  CPOK
B3aMMOBBITO/THOE COTPYJHUYECTBO OPraHOB MW OpraHM3alMil ITyOJIMYHOMN
BIaCTH ¥ CYOBEKTOB YaCTHOTO TIPEANPHHUMATENHCTBA B  OTHOLICHHH
00BEKTOB, HAXOIAIUXCS B cdepe HEeMOCPENCTBEHHOIO IOCYAapCTBEHHOIO
UHTEpeca M KOHTPOJA, HPEANONararoliee paclpeneseHue pPUCKOB MEXIy
HapTHepaMy, OCYIIECTBIIAEMOe B IeNsIX Haubonee 3¢hdexTuBHOl peanu3auu
MPOEKTOB, MMEIOIINX BaXKHOE FOCYIAPCTBEHHOE U OOLIECTBEHHOE 3HAUCHHE.

OTHOCUTENbHO ~ HPaBOBBIX  (OPM  TOCYAApPCTBEHHO-YACTHOTO
MIAPTHEPCTBA B HAYKe TakK K€ OTCYTCTBYET SAMHCTBO, OAHAKO OOJBIIMHCTBO
VUYEHBIX IIPU3HAIOT KOHIIECCHOHHBIE COMNIAIIeHWs oOxHoW W3 (opm
rOCYJapCTBEHHO-YaCTHOIO apTHEPCTBA.

B pamkax maHHOH TpaBOBOI (HOPMBI MHBECTOp (YACTHBIM CEKTOp
SKOHOMHKH) 00s3yeTcsi 3a CBOM cueT co3faTh M (WIM) PEeKOHCTPYHpPOBATh
HEBIDKUMOE KMMYIIECTBO, IIPaBO COOCTBEHHOCTH Ha KOTOpOE yXe
NPUHAIOKUT Wi Oyler TmpHHaIeKaTs B OyIOylleM TIoCylapcTBY
(MyHHIMIAIUTETY), a 3aTeM HKCIULyaTHPOBAaTh 3TO MMYIIECTBO, HOMydas OT
sroro npubbuib. IlonoOHOE cornameHue, HECOMHEHHO, BBI'OIHO Kak
rocyapcTBy (MyHHUIMIIAIUTETY), TaK ¥ €ro OU3HEC-TIapTHEpPY.

Kpome Toro, KOHIIECCHOHHOE COIIIALIEHUE B HACTOAIIIEE BpEMs CIIEyeT
paccMaTpHBaTh KaK OCHOBHYIO IPaBOBYIO (hOpMy IOCYAapCTBEHHO-YAaCTHOTO
maptHepctBa B P®, Tak Kak HM (QeaepalbHBIM, HHU PETHOHAILHBIM
3aKOHOZATENILCTBOM HE HPEAYCMOTPEHbl U MOAPOOHO HE PEriaaMeHTUPOBAHBI
nHbIe coranieHus (GopMbl) O TOCYIapCTBEHHO-YaCTHOM MTapTHEPCTBE.

Takum 00pa3oM, KOHIIECCHOHHOE COIJIALIEHHE — 3TO CIOCO0
HOJHOLIEHHOIO  TOCYJApCTBEHHO-YAaCTHOTO  IApTHEPCIBA B CIPYKType
IPaKJIaHCKO-NIPABOBBIX JOTOBOPHBIX ~ OTHOLICHWH, TIpecieaylomel Ielb
TIPUBJICYEHHS] THBECTHIMI B COLMATIEHO-TIPOOIIEMHBIE chepbl SKOHOMHUKH.
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Cekuus
«KHJTUIITHOE ITPABO»

H. C.KJIIAVC
Bpecrtckuii rocynapctBenHslit yHuBepcureT uMm. A.C. Ilymknna

BBICEJIEHUE 110 TPEBOBAHNIO COBCTBEHHUKA KHJIOI'O
INOMEHIEHUA YJIEHOB, BBIBIIINX YJIEHOB EI'O CEMbMU,
APYT'UX T'PAKIAH, UMEIOIIUX ITPABO BJIAJEHUSA
N T1OJIb30BAHUA KAJIBIM IOMEHIEHUEM
1O 3BAKOHOJATEJIbCTBY PECIIYBJIMKU BEJIAPYCh

Haubornee ocTpoconuanbHON BCEryia sSBISCTCS TEMa BBICCIICHUS
TpaxkIaH W3 3aHUMACMBIX UMH SKWIBIX ToMereHui. Tem Oonee JdaHHAs
TeMa MpPEeJICTABIISIETCS MHTEPECHON B CBSI3U C TEM, UTO peaiu3alusi HOpM O
BBICEJICHUU BCETJia OCJIOXKHEHAa BOIMPOCaMH O TNPUMEHEHUM 3aKOHA BO
BpeMeHHU. B 3Toil cBsI3W MHTEpeC BBI3BIBAIOT HOPMBI M. 2 CT. 95 HOBOro
Kunumuaoro xomekca PecryOmumku bemapycs ot 28.08.2012 Ne 428-3,
BcrynuBmiero B cuny 02.03.2013 r.

B wactHOCTH, COOCTBEHHUK JKMJIOTO IMOMEIICHHUS PUOOPEN mpaso
3asIBJIATH TPEOOBAHUS O BHICEICHHUU 0€3 MPEIOCTABICHUS JIPYroro JKHIOro
TTOMEIICHUS OBIBIINX YICHOB CBOCH CEMBH WM JPYTUX Tpa)IaH, UMEFOIIIX
MIPABO IOJIH30BAHUS U BIIAJICHUS STHM JKWIbEM, OTHAKO HE MMEIOIIHUX JIOJIH
B mpaBe oOmiell COOCTBEHHOCTH HAa HEro (eciu WHOE HE OMNpEeACiCHO
OpavyHBIM JIOTOBOPOM WJIM THCHMCHHBIM COTJIAIICHUEM O TIOPSIKE
TOJTH30BAHUS JKUIBIM TIOMEIIICHUAEM ).

HoBu3Ha maHHOW HOPMEI TMPEXKAE BCETrO, B IOSBICHUU HOBBIX
KaTeropuil YYaCTHUKOB JKHJIHMITHBIX MPAaBOOTHOIICHUH: MOHITHH «OBIBIIUN
YJIeH CeMbH COOCTBCHHMKA (HAHUMATESI) KHJIOTO MOMEIICHUS», «IPYTrue
rpaxkIaHe, UMEIONIME TPaBO BIAJICHUS W  TOJG30BAHUS  KIJIBIM
noMemenuem». B panee neiictBoBaBmeM Komexce peus 1mma o
IMOJIHOMOYHSAX COOCTBEHHUKA KUJIbSI UCKIIFOUMTEILHO B OTHOLICHUN YJICHOB
CBOEI CEMbU.

Tenepp TEPEUHCICHHBIX TPAXKIAH COOCTBEHHUKH KIJIbS MOTYT
BBICCJIUTh TP HAJTHMYUHN (PAKTUUCCKU TOIBKO OJHOTO YCIOBHS - YKCIAHUS.
He nmnpuHmMmaroTcs BO BHUMAaHWE HH JaBHOCTh NPOXKUBAHHWS Ha
COOTBETCTBYIOIIECH JKWIILIONIAN, HU CTEIEHh POJCTBEHHBIX OTHOIICHHIA,
HU MHEIE 00CTOSATEILCTBA.

B HacTosmiee BpeMs IPaBONPUMCHHTENFHAS TPAKTHKA 10
PACCMOTPECHHUIO TPAXKITAHCKUX JIE]T HA3BAHHON KaTerOpuu He c(hOpMHUpPOBaHA
B TIOJNHOW Mepe, YTo TpeOyeT OT 3aMHTEPECOBAHHBIX JIUI[ TINATCIBHOU
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IIOATOTOBKH HMCKOBBIX 3aﬂBJ’IeHHI>i, (bOpMI/IpOBaHI/IH nozuguu 1mo naeiny, a
TAKKC IMPCAOCTABJICHUSA JOKA3aTCILCTB, MOMJICIKAIINUX OLUECHKE CYJOM.

M. A. KOTKOB
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

MPABOBOM CTATYC YWJIEHOB IIOTPEBUTEJILCKOI'O
KOOIIEPATUBA

UneHaM#u KoOOMepaTHBa MOTYT OBITh BHECIINE YCTAHOBJICHHBIN
YCTaBOM KOOIEpaTHBa MaeBod B3HOC Tpaxaane Poccuiickoii ®exnepaium,
JIOCTUTTIIHE BO3pacTa MICCTHAANATH JIeT. Pa3Mep W MOPSAIOK BHECCHUS
MAeBOT0 B3HOCA OIMPECIIAIOTCS YCTABOM KOOIIEPaTHBA.

W3 monokeHU! TPakJaHCKOTO 3aKOHOMATENBCTBA CIEIYET, YTO
KXKIBIH WICH MOTPEOUTENIFCKOTO KOOTIepaThBa BIIPaBe MIPUHUMATh YIACTHE
B YIIPaBJICHUM JIe]IaMU KOOTIEPaTHBa, B TOM YHCIIC ITyTEM TOJIOCOBAHMS Ha
obmem coOpanun. Tarke WIeHbl KOolepaTHBa MOTYT M30MpaTh M OBITh
n30paHHBIMH B COCTAB  HCIOJNHUTEIBHBIX OPTraHOB, IOJAy4YaTh B
MOJIb30BAHME YACTh KOONEPATHBHOTO HMYIIECTBA, MPOMOPIIMOHATHHYIO
pa3Mepy CBOETO Mas U MpeIHa3HAYCHHYIO JJIS YIOBICTBOPCHUS JKUTHITHBIX
W IpYTHX ITOTPEOHOCTEH.

CoriacHo mpaBuiaM, KOTOPhIC U3JI0KECHBI B 3aKOHAX M OOJIBIIMHCTBE
YCTaBOB KOOIMEPATUBOB, KaXJBI UWICH KOOIEpaTHBAa BIIPaBE NPOIATh,
mepeaTh MO HACHCACTBY (B TOPSJKE YHHBEPCAIHLHOTO MPaBOMPEEMCTBA)
WIA WHBIM 00pa3oM IMPOU3BECTH OTUYYXKJICHUE CBOETO Mas U TEM CaMbIM
BBIUTM U3 COCTaBa »JTOro KoomepatuBa. [IpuHATHIM ke mNalIIUK
mpuoOperaeT TpaBa CBOETO MPEIIICCTBCHHUKA, BKIIFOYAs MOJIH30BAHUE
COOTBETCTBYIOIIEH YacThI0 KOOIIEPATHUBHOTO HMYII[ECTBA.

UieH mMOTPEOUTENLCKOTO KOOMEpaTuBa HECET OO0SM3aHHOCTH IO
yIUIaTe BCTYIHTEIBHOTO, IMAECBOTO W HWHBIX JOMOJHHUTEIBHBI B3HOCOB.
YcTaBoM  KOOMEpaTWBa WM PEHICHUSAMU OOIMIEro COOpaHWs dYacTo
MPEIYyCMATPUBAIOTCS WHBIC OOS3aHHOCTH WICHOB IOTPEOUTEIHCKOTO
KOOITepaTHBa!

® HC TIPCISITCTBOBATh OCYIIECTBICHHIO TIPaB W HWCIIOJIHCHUIO
00s3aHHOCTEH JPYTUMH YWICHAMH KOOIIEpaTHBA M OPraHAMH KOOIIEPATHBA;

® COOJIIOIaTh ~ YCTAHOBJICHHBIC  JUII  WICHOB  KOOIEPaTHBA,
MIPUHUMAIOIIUX JIMIYHOEC TPYIOBOC YUACTHE B JCSITCIBHOCTH KOOIEPATHBA,
MIpaBWJIa BHYTPCHHETO PACTIOPSIKA;

® HCCTH  CONHJAPHYIO  CYOCHIMApHYI0  OTBETCTBCHHOCTH  II0
00s3aTeNIbcTBAM ~ KOOTIEpaTUBAa B TIpE/eNiaXx  HEBHECEHHOM  YacTd
JIOTTOJTHUTEIBHOT O B3HOCA KAXK/IOTO U3 WICHOB KOOIIEPATHRA.
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OHeHI/IBaH HpaBOBOfI CTaTyC WiICHa HOTpe6I/ITeJ'H>CKOFO KOOIIepaTuBa
MOXHO KOHCTAaTUpPOBAThb, 4YTO, BCTyHas B HOTpe6PITeJ'IBCKPII>i KOOIICpaTuBs,
JIMIO an06peTaeT Cy6’BeKTI/IBHHe TpaKJaHCKHUEC IMTpaBa U 00s13aHHOCTH.

A. B. MAJIEEBA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

IIPABO COBCTBEHHOCTH HA KNJIOE IOMEIIIEHUE
B CBETE PE®OPM I'PAKJTAHCKOTI'O 3AKOHOJATEJIbCTBA

DKOHOMUYECKHE ¥  COINHAIbHBIC TMPEOOpa3OBaHUs, KOTOPHIC
ocymecTBisiuch B Poccuiickori ®@enepanuun HauuHasg ¢ 90-X rojmoB, He
TONYYMITU JOJDKHOTO OTPaKEHHST B TPAXKIAHCKOM 3aKOHOJATEIbCcTBE. B
CBSI3U c 9TUM MOsIBUJIACh 00beKTUBHAS HEO00XO0IUMOCTD
coBepiieHCTBOBaHMs [ paxmanckoro Komekca W npuBefeHus ero B
COOTBETCTBHE C HOBBIMHU PCAUSIMHU Pa3BUTUS COBPEMEHHOI'O POCCHICKOTO
oOrrecTBa.

B mensx MojepHH3AIMK TPa)XKJAHCKOTO 3aKOHOIATENbCTBA OBLI
noaroTorieH Ilpoekr penakmuu ['paxkaaHckoro kojekca Poccuiickoi
Oeneparn (K PD) ¢  u3MEHEHHSAMH, BHECCHHBIMH IPOCKTOM
(denepanpHOro 3axkona N 47538-6. M3 ananmza ganHoro [Ipoekta MOXHO
clenaTh BBIBOJA, YTO Ba)XKHBIC M3MCHEHUS B CBS3M C ped)OpMUPOBAHHEM
Tpa)TaHCKOTO 3aKOHOJAATENIbCTBA TpeTepren u pasnen Il nmeicTByromiero
I'paxxnanckoro Kozxekca. B wactHocTH, HE0OXOOMMOCTh U3MEHEHHH ObLIa
0o0yCJIOBIICHA TEeM, 4YTO B JICHCTBYIOIICH pPEOAKIMU PETYIHpPOBAHUC
OTPaHUYCHHBIX BEIIHBIX MpaB MPEJCTABICHO BechMa (pparmeHtapHo. B
CBS3M C O3TUM 3aKOHOJATeNeM OblIa cJeflaHa IOMBITKA PACIOIOKHUTh
WHCTHUTYT TpaBa COOCTBEHHOCTH W MHCTUTYT OTPAHUYCHHBIX BEITHBIX TPaB
B OTJCITBHBIX MTOJpa3ieliaX pa3jienia BToporo «BelrHoe mpaBoy.

B coorBerctBuu ¢ IIpoekToM, HOBEIION SBISICTCS TaKXkKe H
BbIIeNIeHUe HOBOW miaBbl 19.4 «[IpaBo COOCTBEHHOCTH HAa IOMEIICHHUCY.
OCOOCHHOCTBIO JTAHHOW TJaBBI SBJSICTCS TO, YTO B HEW BBEJCHO HOBOE
obo0Iaroree MOHATHE ITOMEIIeHNEeY. [IpakTHuecKkass 3HAYUMOCTh JTaHHOU
TJIaBBI OOYCIIOBJICHA TE€M, YTO €¢ BBEJICHUE IO3BOJISET JOJDKHBIM 00Opa3oM
YperyJMupoBaTh BOMPOCHI HCIONTB30BAHUS OOIIEr0 MMYIIECTBA 3/JaHUS, B
KOTOPOM  HAaXOIATCS  TIOMCIICHHS, TPHHAJISKANINEe Ha  IPaBe
COOCTBEHHOCTH pa3HBIM JinllaM. Kpome TOro, COKpamiaercs KOJIHYECTBO
BHJIOB JKHJIBIX ITOMEIICHUH, K YHCIY KOTOPBIX TEMEPh OTHOCSATCS JIUIIb
kBaptupa u KomHata. Oco0oe BHUMaHHE VICNACTCS IPABOBOMY
MOJIOXKCHHUIO  WICHAM CEMbH COOCTBCHHHKA KIJIOTO  ITOMEIICHHS.
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3akoHOAATENb HanaCsACT nux 0COOBIM mpaBOM COOHAJIBHOI'O
MOJIB30BJIA/ICHUA.

JI. H. MATBEEB
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

JAOT'OBOP KYIIVIM-ITPOJA’KHA OB BEKTOB
HE3ABEPHIEHHOT'O CTPOUTEJIbCTBA:
AKTYAJIBHBIE ITPOBJIEMbBI TEOPUHN U ITPAKTUKHA

Jorosop KYIUTU-TIPOJIAXKH 00BEKTOB HEe3aBepILIEHHOr O
CTPOWTENIECTBA SIBIIACTCS OJHON M3 CaMBIX PaCIpPOCTPAHEHHBIX CJIEIOK,
HANPaBJICHHOW HA  OTYYXICHHE HEIBIWXKUMOCTH. HecmoTps Ha
CPaBHHUTEIFHO JOJTHI OIBIT B chepe MpaBOBOrO peryIupoBaHus 000poTa
JTAHHOTO O0BEKTa, B 3aKOHOJATENILCTBE ITO-IIPEKHEMY MMEIOTCS MTPOOEIHI,
TIOPOXKIAIOIINE CIIOPHBIE BOPOCHI U ITPOOIIEMBI.

Kymis-nponaka  0OBEKTOB  HE3aBEPUIEHHOTO  CTPOHMTENBCTBA-
CaMOCTOSTENIFHBIA BUJ MPOAAXKU HEIBIKUMOCTH. HeoOX0oIuMo OTINYaTh
JMAHHYIO CJEIKY OT WHBIX JIOTOBOPHBIX KOHCTPYKIWM, HATPABICHHBIX Ha
OTUYXJICHUE OYyIyIIel HeTBUKUMOCTH.

CyIecTBeHHBIE YCIOBHS pacCMaTpUBAaEMOro JI0roBopa — MPeaMeET U
nena. [IpeaMer mnoroBopa — OOBEKT HE3aBEPIIEHHOTO CTPOHTENHCTBA.
[TockonbKy MOHATHE 3TOr0 OOBEKTa B 3aKOHOJATENHCTBE OTCYTCTBYET, B
JUTEepaTYype W Ha TpPaKTHKE HEOJHO3HAYHO pemraercs ImpodieMa
OMpENICNICHUsT €ro NMPU3HAKOB W IPaBOBOM mpuponsl. Hambonee BepHOU
Npe/IcTaBisieTcst  cneaytomas aeguHUnus: OOBEKT He3aBEepIICHHOTO
CTPOUTENBCTBA — OTO CO3/aBaéMOE WIM PEKOHCTPYHpyeMoe 3/aHHe
(coopyxeHHne) B YCTAaHOBIICHHOM 3aKOHOJIATEIECTBOM ITOPSAKE, HA KOTOPOE
OTCYTCTBYET pa3pelleHre Ha BBOJ 0ObEKTa B JKCIUTyaTallMo. Y Ka3aHHBINA
00BEKT CTAHOBUTCS HEIBIDKUMBIM UMYIIIECTBOM C MOMECHTA YCTAaHOBJICHUS
MPOYHOW  CBSI3U  CTPOUTENBHBIX  MAaTepHaioB ¢  3eMiiell.  AKT
TOCYIapCTBEHHON PErHCTpalyy NpaBa COOCTBEHHOCTH Ha He3aBEPIIEHHOE
CTPOMTENBCTBO HE O3HA4YaeT CO3/aHMs JTOro oObeKTa, a JOoJDKEeH
paccMaTpHUBATHCS KaK 3JIEMEHT €r0 IPABOBOTO PEXKUMA HEJIBIDKUMOCTH.

Ilena — cymiecTBeHHOE YCJIOBHE IOroBOpa HapsAy C IPEIMETOM.
JlanHOE yCITOBUE OAYEPKHUBACT OJIUH U3 OCHOBHBIX IPU3HAKOB JIOTOBOpA —
€ro BO3ME3/JHOCTb. B cilygae 3akilO4eHHs] CMEUIaHHBIX [OrOBOPOB, B
COCTaB KOTOPBIX BXOMSAT DJIEMCHTHI MPOJAXKHU BHKHUMOTO M HEJABIKUMOTO
UMYIIECTBA, VCIOBUE O IICHE TaKXKe SBJSIETCS  CYIISCTBEHHBIM
MIPUMEHUTEIBHO K ONPEICTICHHIO IISHBI ITOCIIETHETO.
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JoroBop mpogaxu OOBEKTa HE3aBEPIICHHOIO CTPOUTENHCTBA
3aKJIIOYAeTCsl B MNHCBMEHHON (opMe TyTeM COCTaBJICHHUS OJHOrO
JIOKYMEHTA, IMOAMUCAHHOTO CTOPOHaMHU. [ OCymapCTBEHHAsl PEruCTparIys
JIOrOBOpa He TpedyeTcs.

K. B. IIEHIKOBA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

APEHJIA HEXKNJIOTO TIOMEHIEHUSA

JloroBop apeHabl HEXXHJIOro MOMENIEHUs] TPaJIUINOHHO 3aHUMAET
OJHO W3 BEAYINMX MECT B o00meM oObeMe CIEeNOK C HEXHIBIMU
nomenieHusiMA. OIHaKO, HECMOTPSI Ha paclipOCTPaHEHHOCTh AaHHOTO BUJA
C/IEIOK, MOXXHO OTMETUTh, 4YTO B POCCHHCKOM  TpPakKJaHCKOM
3aKOHOJATENbCTBE MM YIENSeTCs HEJIO0CTATOYHO BHUMAHUS, HMMEIOTCS
MIpOOEITBI B PEryINPOBaHUH JAHHBIX BUJIOB CHIENOK.

[MpoGnematuka MOroBOpa apeHAbl HEXWIBIX ITOMEHICHHH B
Hay4HOH IOpUAUYECKOW JIUTEepaType HCCIeOoBanachk psSAOM aBTOpPOB:
W. UcpadunoseivM, B. B. Butpsackum, M. 1. bparunckum, T. bparunckoi,
O. H. CapukoeiM, T. }O. Komaposoit u npyrumu. I3-3a HecoBepleHcTBa
3aKOHOJATENbCTBA, PErYJIMPYIOIIEro MPaBOOTHOLICHUS! apeH/Ibl HEXXHIIOTO
TIOMEIIeHUs], Ha MPAaKTUKE BO3HMKAET MHOTO BOIPOCOB IPU COCTaBJIEHHH,
3aKIIIOYEHNH W JISCTBMM JIOTOBOPOB apeHJbl HEXWIIOro ToMelieHus. B
CBSI3U C ATUM, YUEHBIC-IOPHCTHI PAaCXOATCS BO MHEHHUSX B PSJIE BOIIPOCOB
CBSI3aHHBIX C paCCMaTPUBAEMBIM HaM{ BHJIOM JIOTOBODA.

B 1opuandeckoii tutepaType HOCIeIHUX JIET JO0CTaTOYHO OOJIbIIoEe
BHUMAaHHE yJAeNseTcs TNpodjeMaM TIpaB Ha HEXKWIOE IOMEIIEeHHeE.
[MpeameroM  cHOpoB  SIBISIOTCS  OOIIME  BOMPOCHI,  Kacaroluecs
BO3MO)KHOCTH BOBJICYEHUSI HEXKMIIOTO MOMEIEHUST B TPa)IaHCKUI 000poT
KaK CaMOCTOSITEJIbHOTO OOBEKTA.

I'K P® rtenepp comepxur kak oOIiye HOPMBI 00 apeHje, Tak |
CrielagbHbIe HOPMBI IO PEryIHMPOBAHUIO OTAEIBHBIX BUIOB apEeHbI, B TOM
YHCIIe apeH/ bl 3MaHuid U coopyxenuit. CormacHo cT. 625 'K obmire HopMbI
00 apeH/ie MPUMEHSIOTCS K €€ OTAEIBbHBIM BHIAaM ITOCTOJIBKY, TOCKOJBKY
HopMmamu 'K 00 OThenbHBIX BUIAX apeH/bl HE MPEAYyCMOTPEHO MHOE, TO
€CTh CIelraIbHbIe HOPMBI 00 apeH/ie B JaHHOM CIIy4ae UMEIOT MPHUOPHUTET
HajJ OoOMMMHU. A TIOCKONBKY TOHSTHE "3JaHUE" HECKOJIBKO MIMPE H IO
CMBICIIOBOMY 3HA4Y€HHIO IIOJHOCTBIO OXBATBIBAeT IMOHSATHE "HEXHIIOE
romenieHue", TpyaHO COIIACHTHCS C MHEHHEM, YTO "B OTHOIIEHUH apEHBI
HEXWIBIX TIOMEIIEHUH Kakue-mu0o crenuanbHble npaBmwia B Kojekce
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OTCYTCTBYIOT, II03TOMY K YKa3aHHBIM ITPaBOOTHOLIEHHSIM OOIIME MpaBUiia O
JIOTOBOpPE apeH bl IIPUMEHSIOTCS B IOJIHOM 00beMe'.

T. H. IIPOBOPOBA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

JAOT'OBOP YITPABJIEHUA MHOI'OKBAPTUPHBIM IOMOM:
MPOBJIEMBI ITIPABOBOM ITPUPO,IBI

Kummseni koneke PO He cofep kUt MCUepIIBIBAIOIIETO PETYIMPOBAHMS
OTHOILIEHUH T10 JIOrOBOPY YIPaBJIEHHsT MHOTOKBapTHPHBIM JIOMOM. B cBsi3H C
STUM B IOPH/IMYECKON HayKe OCHOBHOE BHUMaHHUE Y/IENISIETCS BOIPOCY MPaBOBOM
TIPUPOIBI IOTOBOPA YIPABIIEHHS] MHOTOKBAPTUPHBIM JIOMOM.

BonpmMHCTBO  cHENMaNMCTOB  TPW3HAIOT — yKa3aHHBIA  JIOTOBOD
PA3HOBUHOCTHIO TPaXKJIAHCKO-NIPABOBBIX JIOrOBOpoB, a HopMmbl KK PO,
PETYIMPYIOIIHE JaHHBIA JIOrOBOP, — CIENHAIBHBIMH HOPMaMH TPaKIAHCKOTO
npaBa. OfHaKO B OTHOIIEHWHM BO3MOXXHOCTH OTHECEHHMS! JIOTOBOPA YIIpaBJICHUS
MHOTOKBApPTHPHBIM JIOMOM K OIPEAENCHHOMY BHIY TPaKIaHCKO-IIPABOBBIX
JIOTOBOPOB HE CYIIECTBYET €IMHOr0 MHEHHMs. MO)KHO BBIIENUTD TPH MO3HIMH B
OTHOIIEHWH JIOrOBOpa YNpaBJI€HWsI MHOTOKBAPTHPHBIM JIOMOM: JIOTOBOD
BO3ME3/IHOTO OKAa3aHMs YCIIyT; CMENIaHHBIH JI0rOBOp; CaMOCTOSITENBHBIN BHJL
JIOrOBOpA.

Ha nam B3ri1s11, JoroBOpbI, MOMYYMBIIKE CHEIMAIBHYIO PErIaMeHTaINIO
B HOpMax 3aKOHOZATeNbCTBA, HE MOTYT pacCMaTpWBaThC B KauecTBeE
cMeraHHbIX. CleioBaTeNlbHO, JIOTOBOP YIPaBJIeHNsT MHOTOKBAPTHPHBIM JIOMOM
HE SIBIISIETCSI CMEILIaHHBIM JIOTOBOPOM.

B murepatype Takke HEpeAKO OTMEYAIOTCS OpraHM3AIMOHHBIE YEpPTHI
JIOTOBOpa YIIpaBJI€HUs, B CBS3M C 4YeM IIpeIylaraeTcsi paccMaTpHBaTh TakoH
JIOTOBOP B paMKax 0COOOro THIIa J0roBOpa — OPraHM3alMOHHOrO JIOroBOpa, a
WMEHHO  PaMOYHOTO  JIOTOBOpA,  HAIPABIEHHOIO HA  YHOpsIO4YeHHE
(HOpManM3aNMio)  O0S3aTENBECTBCHHBIX  OTHOIICHUA MEXKITY YYACTHUKAMU
TPXAAHCKOro 000pOTa MPH HEBO3MOKHOCTH ONPEJIEIICHHS] BCEX CYIIIECTBEHHBIX
YCIIOBHIA IOrOBOpa B MOMEHT €TI0 COBEPIIICHHSI.

[pencransiercs, YTO JOrOBOpP YNpPaBIEHHsST MHOTOKBAPTHPHBIM JIOMOM
MOXXHO paccMaTpuBaTh KaK CaMOCTOSITENBHBIA BHZ JIOTOBOpa 00 OKa3aHHU
criel(pMIECKOd  YCITyTH, 3aKIIFOYArOLIecss B OCYIIECTBJICHUH YIPABIICHUS.
HcnonHenne 00S3aHHOCTH TIO0 YIPABJICHHIO, B CBOIO OYepeib, IpeArioiaraet
BBINIOJIHEHHE ~ ONpEENICHHBIX ~ pabOoT, HampaBJEHHBIX Ha oOecreyeHue
OJaronpusITHRIX ¥ OE30MaCHBIX YCIIOBHI NMPOXUBAHUS TPaXk/aH, IOjIepyKaHue
MHOTOKBAPTHPHOTO ~ JIOMa B  HaUIeKallleM COCTOSHMM, OOecriedeHue
BO3MOYKHOCTH €r'0 SKCILTyaTallHu.
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J. M. HbIMJISIKOB
WBaHoBCcKuii rocy1apCTBEHHBIA YHUBEPCUTET

T'OCYJIAPCTBEHHAS PETUCTPALIMS U YUET JUHEMHBIX
OBBEKTOB HA COBPEMEHHOM 2TAIIE PEOOPMUPOBAHUSA
I'PAXKJTAHCKOI'O 3AKOHOJATEJIbCTBA

KoHuenmust  pa3BUTHS  TpakJaHCKOTO  3aKOHOAATENbCTBA U
nocjenyolee 3a Hell BHeceHUEe M3MeHeHuil B I'paxmaHckuil xogexc PD
O3HaMEHOBaJM COOOW HOBBIM 3Tal pa3BUTHS YYEHHS O HEIBHKUMOM
uMylnecTBe B IuBmincTndeckoid goktpune. C 1 okrsopst 2013 roma B 'K
P® mosiBuiicst HOBBIH OOBEKT TPaXKNAHCKUX IPaB — €JUHBIA HEABMKUMBIN
KOMILJIEKC.

Kak oTMedaroT crienuaiucTbl, eqUHBINH HEeIBMKUMBIH KOMIUIEKC ObLT
NIPU3BaH YNPOCTUTH NPOOJIEMY OTHECEHHUsS K HEIBIDKUMOMY HMYIIECTBY
TaKUX HECTaHIAPTHBIX, HO PACIPOCTPAHEHHBIX 00BEKTOB, KaK JINHEHHBIE.

OfHaKo OTOXAECTBJICHUE €JUHOIO HEABMW)KHMOTO KOMIUIEKCA U
JIMHEHHBIX O0BEKTOB MPHUBEIIO K TOMY, YTO IPH PETYITHUPOBAHUU IPABOBOTO
peXnuMma TOCIeIHUX MOSIBWIINCh ~ KOJUIM3WH, KOTOpBIE IOTPEOYIOT
JlanbHEHNIIEro pa3peneHus.

CBsi3aHbl JaHHbIE KOMJIM3UHM C OCYLIECTBIEHHEM TOCYJapCTBEHHOM
perucTpanyy mpaB U CIEJIOK C JMHEHHBIMH OOBEKTaMH, a TakkKe C HX
MIOCTAaHOBKOM Ha TOCYAAapCTBEHHBIM KaaacTpoBblil y4ér. [leno B ToMm, 4TO
5T NPOLEAYPHl B OTHOIICHHWH Te€X OOBEKTOB, KOTOpPHIE celuac MPHHATO
Ha3bIBaTh JIMHEHMHBIMM B KayeCTBE €AMHOTO HEABMKHUMOIO KOMILIEKCaA,
ObUTH yperyJaupoBaHbl Ha IOJ3aKOHHOM YPOBHE 33J0JIT0 0 U3MEHEHHH,
CBA3aHHBIX C BBeZieHueM cr1.133.1 B 'K PO.

Takum o0pa3oM, Ha CErOJHALIHMN JIeHb CYNIECTBYIOT JBa
Pa3IUUHBIX MOpPSJKA OCYLIECTBIEHHUS TOCYAAPCTBEHHOW pErucTpaluul U
KaJ[aCTPOBOI'O y4€Ta B OTHOILIEHUHU OJTHUX M TEX )K€ OOBEKTOB.

OtmernM, yto 10 nexadpst 2014 rona MuHskoHOMpa3Butus Poccun
MPEeICTaBUJIO TPOEKT mompaBok B ['paxkgaHckuili kojexc P®, koTopslit
CYILIECTBEHHO U3MEHUT MOHATHE «EANHOTO HEABMKUMOTO KOMIUIEKCA», YTO
B YAaCTHOCTH OTpasUThCS M Ha JMHEHHBIX oObekTax. [Ipoekr merasbHO
periIaMeHTHpOBal MpPOLEAYPY TOCYyJapCTBEHHOM perucTpanuud IpaB U
KaJacTpOBOr0 y4yeTa, 4YTO, MO HAlIeMy MHEHHUIO, MOCIYXHT OJHUM U3
HanpaBJieHWH yHU(]UKaMK ITOI3aKOHHOI'O HOPMAaTHBHOTO MaTepuayia Hu
YCTPaHUT CYIIECTBYIOIME KOJUIM3MM B IIPAaBOBOM  PEryJIUpOBaHUU
MIPaBOBOTO PEXMMa JIMHEWHBIX 00BEKTOB.
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Cekuus
«PUMCKOE YACTHOE IIPABO»

I'. b. BAIINPOBA, K. A. CTPEJIOBA
VBaHOBCKHUII TOCYAapPCTBEHHBIN YHUBEPCUTET

IMPABOBOM PEKUM UMYIIIECTBA CYIIPYT'OB
B PUMCKOMN CEMbBE

B cBoeii pabore paccMOTpUM IpaBa M OOSI3aHHOCTH CYNPYTOB
HMMYILIECTBEHHOIO0 XapakTepa B pHUMCKOM mpaBe. [laHHas TemMa OYEHb
WHTEpEeCHA W akTyallbHa, TaK KakK CceMeifHoe mpaBO Kak OTpacib
TPaXJIaHCKOTO MpaBa OCHOBAHO Ha PUMCKOM 4acTHOM mpase. crouHnkom
ciyxat Jlurectol FOctunuana, 3akonsr XII Tabmui.

WmymecTBeHHbIE  OTHOIIEHMS ~ CYNPYIOB  pas3jiMyaloTcs B
3aBHCHMOCTH OT (hOpMBI 3aKiroueHust Opaka. CymiecTBoBajio aBe (Gopmbl:
Opak B 00ps1oBOI (hopMme (cum manu), Opak, 3aKITFOYCHHBIA TTOCPEICTBOM
OpauHoro morosopa (sine many). BbBIICHUM, KaKUMH IpaBaMH 00Ja1alu
Cynpyru.

B Opake 3axmodyeHHOM B 00psgoBoi (opMe TmpaBa >KEHBI
YIIEMJBUTHCE, BCeM Biazen MyK. OH pacriopspKaicsi UMYIIECTBOM CYNPYTH
prOOPETEHHBIM KakK JI0, TaK U IMojie Opaka. 3a KEHOHW 3aKpeIisuIoch MPaBo
Ha HacJIe[OBaHHUE B KAYECTBE arHATHYECKON POJCTBEHHUIIBL.

[To-gpyroMy o0OCTOSUTH HMMYIICCTBCHHBIC OTHOIICHUS B Opake,
3aKJIIOYEHHOM IIOCPEJCTBOM OpayHoro jorosopa. B Takoil cembe
JIEWCTBOBAJI TIPUHIMIT Pa3JeIbHOCTH HUMYIIECTB CynpyroB. JKeHa umena
MOJHYI0  NPaBOCIIOCOOHOCTh, MOIJIa  y4acTBOBaTh B  YIPaBJICHUU
UMYIIECTBOM. POJICTBEHHMKHM MOIJTIM TOAATh B CyH O 3JIOyNOTpeOIeHnU
MYKEM B YIIPABICHUH UMYIIECTBOM.

CymiecTBOBaIN JIBE KaTEropuy OpayHbIX MMYIIECTB 3TO MpPHUAAHOE
(dos) u Opaunblie mape! (dos propter nuptias).

[Mpunanoe mnpencraBisIo coOOW MaTepUANBHBI Jap MYyXY cCO
CTOPOHBI CEMbH KEHBI B LIEISIX 00JIerYeHHs cosiepKanusi ceMbu. [Ipunanoe
BCET/Ia 3aKperisuIoch OCOOBIM aKTOM, KOTOPBIA COJIEp)Kal OroBOPKH M
YCJIOBUSI OTHOCHUTENIBHO CY/ABOBI JaHHOTO MMYIIECTBA INPU IPEKpaLeHHH
Opaxa. B Teuennu Opaka OHO ITPU3HABAJIOCH BO BJIACTH MYXKa.

BpauHble napsl — 3TO TOIApOK XKEHE OT MyXa, KOTOPBIM Cylpyra
obecrieunBasiach Ha ciydail BIoBcTBa. CHavasa Takoi Jap coBepIIajics /10
Opaxa, Tak Kak OBbUIH 3alpelieHbl Kakue-1100 JapeHust MeXIy CyNpyramu.
Taxoit map ocraBajicsi B COOCTBEHHOCTH MY)Ka, HO B ClIydae pa3Boja WIH
BJIOBCTBA TIEPEXO/IMII BO BIIAJICHHS )KEHBI.
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HccnenoBaHHble  HAMH ~ HMCTOYHMKH  PUMCKOrO  MpaBa IO
HUMYIIECTBEHHBIM OTHOLICHHSM CYIPYTOB MOKAa3bIBAIOT, HACKOIBKO OBLIO
pasBUTO ceMeliHoe mpaBo B Pume.

E. JI. JEHUCOBA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

IPUHIUII CBOBO/JbI 1OT'OBOPA
N IOKTPUHA LAESIOENORMIS

Kak mnpuHImmm cBoOOABI JOrOBOpa COOTHOCHUTCS C JIOKTPHHOM
laesioenormis — OJWH W3 OCHOBHBIX BOIPOCOB B3aUMOCBSI3U JAHHBIX
KaTeropuii. Pa3penieHuio ero mocBsIICHBI paOOTHl IOPUCTOB JPEBHOCTH U
COBPEMEHHOT'0 Tpa)KJIaHCKOro TpaBa. [lpuHImm CcBOOOABI IOrOBOpa
BBICTYNIAET YACTHBIM CIy4acM aBTOHOMHH BOJIA CTOPOH B TPakIaHCKOM
mpaee.LaesioenormisB  pUMCKOM TpaBe — 3TO Bpel, ITOHECEHHBIH
MPOMABIIOM  BCJICJACTBHE TIOKYIKM Yy HEro BEId 10 IIeHE, HE
COOTBETCTBYIOIIEH €€ CTOMMOCTH.

1. CBoOona ToroBopa OTHOCUTCS K YUCITY OCHOBHBIX €CTECTBEHHBIX
IIpaB u CBOOOJ YEIOBEKA U OJHOBPEMEHHO SIBIISICTCS OJHUM W3 OCHOBHBIX
HAYaJl W TPUHIMIIOB TpakaaHCKoro mpasa. CBoOoma JOroBOpa SIBISETCS
OMHUM U3 TPOSBJICHUA CBOOOJBI JKOHOMHYECCKON JCSATEIBHOCTH U
MIPEJICTABIISET COOOU pPeaTH3aIliio B TPAXKIAHCKOM IPaBe CBOOOIBI TPaXIaH
U MOPUJMYCCKHX JIMI[ HAa COBEPIICHHE TPABOMEPHBIX HOPUAMISCKUX
JeHCcTBUH (B YaCTHOCTH, JEHCTBUH, HANpPABJICHHBIX Ha 3aKJIIOYEHUE
nmoroBopoB). CBoOoma JOroBopa — BO3MOXHOCTE C/IETAaTh JOOPOBOIBHOE U
OCO3HAHHOC  BOJICH3BSIBIICHHE, HAINPABICHHOC HAa  BO3HUKHOBCHUE,
W3MEHEHHE WM MPEKPAIICHUE TPAKIAHCKUX IMPABOOTHOIICHUMA, JOKHBIM
00pa3oM OTpaxkarolee BHYTPCHHIOI BOJIO CYOBEKTa, 00YCIOBICHHYIO €ro
OXpPaHSEMBIMU TIPABOM WHTEPECAMHU.

2. 3aKOHO/IATEeNb YCTAHABIIUBACT ITyOJIMYHO-TIPABOBBIC OTPAHHUYCHUS
B YaCTHOIPABOBBIX OTHOIICHUSX. K OrpaHUUEHHUSM CBOOOJBI 3aKITFOUCHUS
JIOTOBOPA OTHOCSATCS PSJT OOS3aHHOCTEH, KOTOpBIE OO0SA3aHBI COOITIOCTH
CTOPOHEI JIOTOBOPA.

3. Joktpuna laesioenormis mpemanonaraer, 4To KOJb CKOpO IIeHa B
JIOTOBOPE COTTaCOBaHA CTOPOHAMH HYDKE ITOJIOBHHBI CTOMMOCTH BEIIH, TO
9TO JOJDKHO OBITH OCHOBAHUEM JIJISl YHUUTOKEHUSI CIICITKH KYTUTU-TIP OJJAXKH.
B 0CHOBe 3TOr0 MOJOXKCHUS JICKHUT UIACS COMOMIMHCHUS FOPUAMICCKOU
LIENT CACTKU C €¢ MaTepHalbHBIM coaepxanueM. OJTHAKO OTKPBITHIMU JIO
CHUX TIOp OCTArOTCSI BOIPOCHI: OCHOBAHUIN MPUMEHEHUS MEp 3aIUTHI (B CHITY
oOMaHa, 3J0yHOTpeOJIeHHs TpaBOM WIM B CWIy HPOTHBOPEUUS
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TpeOOBaHMSAM 3aKOHA), B OTHOIIEHWH KOTO MX MPUMEHSTH (K ITOKYNaTelto
WIN TIpOAaBIly), KBaIM(HUKAIWK TaKUX CHOEJIOK M WX TOCIEACTBHMH,
NPUMEHEHHs K HUM MEXAaHH3MOB HEICHCTBUTEIBHOCTH B KayecTBE
YHUBEPCAJIBHOTO WU CIENUATBHOIO MPaBUIIa.

A. J1. BAKOPIOKUHA, B. B. KYPBIJIEBA
VBaHOBCKHUII TOCYAapPCTBEHHBIN YHUBEPCUTET

PEIEIHSA PUMCKOI'O YACTHOI'O IIPABA B JIPEBHE PYCH

B Hamem wuccrenoBaHMM PacCMaTpPUBAIOTCS MPOLECCHl PeleNin
puMckoro wactHoro mpasa B JlpeBHeil Pycu. I'maBHOM wnenbio AaHHOU
paboThl SBISIETCS M3y4YEeHHE BIUSHUS BU3AHTUICKMX HCTOYHHMKOB IIpaBa,
Takux Kak Jkiora, [Ipoxupon u Onanarora Ha CobopHoe yioxeHue 1649
rona.

Taxoke B Hamieil paboTe MbI paCCMOTPUM TaKHe ITPUYHMHBI PEEHINT
pHUMCKOro yactHoro npasa B JlpeBHeil Pycu, kak BHICOKOPa3BUTOCTH 3TOTO
mpaBa (a WMEHHO HajlMyhMe B TOTOBOM BHJE psAa HHCTHTYTOB,
PETYINPOBABIIMX OTHOIIEHHWS Pa3BUTOIO TOBAPOOOOpPOTA, YETKOCTh H
SICHOCTh  NIPAaBOBBIX HOPM), apxamdHocTe TmpaBa JlpeBHei Pycw,
MIPEEeMCTBEHHOCTD BJIACTH OT BU3aHTUICKUX MMIEPATOPOB, a TaK)XKe TO, YTO
B pelenIUy HaXOAWIN OTPaKEHUE BCE KPYITHBIE ABMKEHHS OOIIeCTBEHHOMH
MBICIM — uWAern Bo3pokaeHnWss W TyMaHuW3Ma, pas3MyHOro poja
0OroCIIOBCKHE TEUEHHSL.

PazbepeM myTH TPOHUKHOBEHMS PHMCKOIO YacTHOTO IIpaBa B
JIPEBHEPYCCKHE 3aKOHBI. OJJIEMEHTHl BHU3AHTHUHMCKOIO TMpaBa HayajH
npoHukatb Ha Pyck ¢ Hauwame X Beka, 4epe3 pPYCCKO-BHU3aHTHUICKHE
noroBopel 911 u 945 rr. Taxke nossiaeHue B JpeBHEPYCCKOM rocy1apcTBe
PHMCKOT'O MpaBa CJIEAYET CBSA3BIBATH C NpUHATHEM B 988 r. XpucTHaHcTBa,
3TO O3HAYaeT, YTO €II€ OJHUM IyTeM OBUIO 3aMMCTBOBAaHHE IIEPKOBHOTO
npaBa. Jlamee puMcKoe IpaBO TPOSIBISETCS BO MHOTHX CyneOHHKax
npeBHed  Pycm, KOTOpble CCHUIAIOTCST HAa  T'PEYECKHE  IIEPEBOJIBI
3akoHOnarenbeTBa KOcTnHuaHa.

Ponp pumckoro yactHoro mpaBa B pa3BUTHH ITpaBa ApeBHEH Pycu
3aHUMaeT UCKIIIOYUTEIHHOE MECTO, OHO YaCTUYHO WM B IIepepadOTaHHOM
BUJI€ JIETJIO B OCHOBY TpakKJaHCKOI'O, YrOJIOBHOI'O M TOCYAapCTBEHHOIO
npaBa. PuMckoe mpaBo OTpaswjoch BO MHOTHX 3aKOHOJATENBHBIX aKTax
JpeBHelt Pycu, HO MBI NIPOWIITIOCTPUPYEM 3TO Ha KOHKPETHOM HpUMEpe
Cobopaoro ynoxenus 1649 roma. Cdepa TpakIaHCKOTO TpaBa 3aHsIIA
JIOJDKHOE MECTO B YIIOKEHHH, XOTS YETKOrO OTIEJICHUS TPaXKJaHCKO-
MIPaBOBBIX HOPM OT HOPM TOCYJapCTBEHHOTO, aJMHHUCTPATHBHOIO W
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YrOJIOBHOT'O IIpaBa HE IPOCIEXUBATIOCh. MBI pacckaxeM 00 OTpakeHUH
OTZEJIBHBIX HHCTUTYTOB IpaxkiaHckoro npasa B CobopHOM ynoxenun 1649
roga TakuX, KaK BELIHOE IIPaBO, 3aJl0r0BOE IPaBO, HACIEICTBEHHOE U
ceMelHoe IpaBo U T..

HccnenoBanHble HaMU TaMSATHUKH JIpEBHErO IIpaBa JalOT HaM
HOHATh, YTO PUMCKOE 4YacTHOE IpaBO Oka3ajao Ha Poccuio He MeHblee
BIIMSIHHE, YeM Ha 3anaaHyro Esporry.

K. H. MAPKOCI/IH, E. B. [TAUMHA
WBaHoBCcKuii rocy1apCTBEHHBIA YHUBEPCUTET

OI'PAHUYEHHME ITPABA COBCTBEHHOCTH B PUMCKOM
YACTHOM IIPABE

W3BecTHO, 4YTO PHUMCKOE YacTHOE TIPaBO SBISIETCS OCHOBOU
COBPEMCHHOT'O TPa)<IAHCKOTO TIpaBa OOJBIIMHCTBA TPABOBBIX CHUCTEM.
OnHUM ©3 BaKHEHIIUX HWHCTUTYTOB JAHHOTO MpaBa SBJSUICS HHCTUTYT
YaCTHOU COOCTBEHHOCTH.

B npeBHem Pume mpaBo COOCTBEHHOCTH, T.€. MPABO JIUIIA BIAJETh
BEIIbI0, TIOJNB30BAThCS, PACHOPSDKATHCS € B CBOEM HMHTEPECe Ha3bIBAIU
ele W HEOTPAHWYCHHBIM, ITOJUCPKUBAs JTUM TOJHOTY BJIACTH
coOCTBeHHUKA HaJl Bellblo. OTHAKO TAHHOE MPaBO, 0COOCHHO B OTHONICHUU
3€MEJIBHOW COOCTBEHHOCTH, BCE JK€ IIOJBEPrajioCh OIPaHUYCHHUIO B
HEKOTOPBIX CIlydasXx. Takue OrpaHUYEHUs Bcerja TpeOOoBaIM OCOOBIX
ocHOBaHWi. Hampumep,  HEOOXOIMMOCTH  HUCIONB30BATh COCCIHHN
Y4acToK, 4YTOOBI OpaTh BOAY, €CIH  OTCYICTBYEeT CBOW HCTOYHHK.
[MocpencTBoM OCOOBIX FOPUANICCKUX CIEIOK CTAA OQOPMIIATH HEKOTOPHIS
IpaBa Ha YYy)KYH COOCTBCHHOCTh, Ha3BaHHBIC CEpPBUTyTaMH. HeCKoIbKO
CY3HUTh CBOOOJHOE OCYIIECTBIICHHE MPaBa COOCTBEHHOCTH MOTJIO OOBIYHOE
MIPaBo, 3aKOH, a B JaJbHEHIIEM U MPETOPCKOE MPAaBO IO COOOPAXKCHUAM
«obmero Omaray B HWHTEpecax OOINECTBAa, TOCYJAapCTBA, B TONB3Y
3aJIorofiepKaTeNis W JPYrHX MpaB Ha uyxkwme Bem. C oOTmagaHueM
OTpaHUYCHUH CBOOOIAa COOCTBEHHOCTH BOCCTAHABIMBAJIACH TOJTHOCTHIO.

[IpuMepoM  3aKOHHOTO OTrpaHMYCHUS TpaBa COOCTBEHHOCTH
SIBJISIFOTCS TIOJIOYKEHUsI, BBeIeHHBIe eme 3akoHamMu XII Tabmur, coriacHo
KOTOPBIM BIIAJICTICI] y4acTKa OOs3aH JOMYCKaTh Ha CBOKO TEPPUTOPHUIO
cocea, 9ToOBI TOT MOT' COOpaTh IUIOABI CBOETO JEPeBa, YIaBIIAE HAa 3TOT
yaacTok. COOCTBEHHUK y4acTKa MOT Cpe3aTh BETBH IMEPEPOCIICTO HAa €ro
TEPPUTOPHUIO COCENICKOTO JIepeBa, CBHcaromme 1o 15 ¢yroB, wWim maxe
cpyouts 3T0 nepeBo. OH He 00s3aH TEpIETh UYKYIO HAJICTPOUKY HaJ
TpaHUIIeH CBOETO YYacTKa, PaBHO KaK W BBINITYMBAHUE CTEHBI cocena Ooee
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4cM Ha non(byra. Bnanenen 3emau 00s13aH npeaoCTaBUTh 3a OIPCACICHHOC
BOZHAIrpaXXJCHUC MPOXOA YCpPEe3 €ro ydaCTOK K OKa3aBIIMMCSA Ha HEM
MECTaM HOl"pe6eHI/IH.

Z[aHHI)Ie OIrpaHU4YCHHSA B HOBeHIIeH JINTepaType ObLIM Ha3BaHbBI
JICTaJIbHBIMU CCPBUTYTAMMU.

E. A. CKBOPLIOBA
WBaHoBCcKkuii rocy1apCTBEHHBIA YHUBEPCUTET

IOPUJINYECKUE JIMIIA B PUMCKOM YACTHOM ITPABE

C ApeBHUX BPEMEH M MO HACTOSIIUIA JA€Hb PUMCKOE YaCTHOE MPaBO
BBI3BIBAET MHTEPEC KaK YYEHBIX, TAK M MPAKTHKOB, 0COOCHHO B 00JacTh
UUBWIMCTUKU. JlaHHBIA (QakT OOYCIIOBJIEH TEM, YTO PUMCKOE YacTHOE
MPaBO SIBJISIETCS OCHOBOW COBPEMEHHOIO TIpaiIaHCKOro mnpasa. Kpome
TOr0, M3yYeHHE JAHHOW 00JIACTH CITOCOOCTBYET BBIPAOOTKE MPABHUILHOTO
FOPUIMIECKOTO MBIIIIICHHS.

B 1aHHOM HCCIIEIOBAHUM PACCMATPUBAIOTCS IOPUINYECKUE JIUIIA B
KayecTBe CaMOCTOSTEIIEHOIO cyOBeKTa MPAaBOOTHOIICHUA.
HemnocpeacTBEHHO MOHITHS «IOpUAUUYEcKoe Juio» B JlpeBHem Pume He
CYIIECTBOBAJIO, OJHAKO MUMEHHO CO3/IaHHME WU FOPHIMYECKOro JIUIA Kak
CaMOCTOSITENILHOTO CyObeKTa B CHCTEME TPa)JaHCKOTO MpaBa SBIISETCS
OJTHMM U3 BOXHEUIINX JTOCTUKEHHI IPEBHEPUMCKOrO MpaBa.

B pomu ropumuueckoro juia B JIPEBHEPUMCKOM TOCYJIapCTBE
BBICTYIAJIM COIO3HBIE 00pa30BaHMs, UMEIOIIUE CXOJACTBA C COBPEMEHHBIMHU
OPUIMYECKUMH JTUIaMu (00IIlee MMYIIECTBO, BHYTPEHHSISI OpraHU3aIusl).
OCHOBHBIMHU TUTIAMHU TAKUX JIMIT SIBJISIOTCS TAK HA3bIBAEMBIE «KOPITOPALIUIDY
U «ydpexaeHus». VIMEHHO B PHUMCKOM 4YaCcTHOM IpaBe ObLia CO31aHa
naHHas JAeUHUIMS W €€ OCHOBHOE TPAaKTHYECKOE BBIPAKECHUE,
peanusyromieecsi, Hampumep, B MPaBOCIOCOOHOCTH, HE3aBUCHMOU OT
¢usnueckoro yuna. KOHKPETHBIMH TPUMEPAMHU FOPUANYECKHUX JIUI] MOTYT
CIYKHTH:  aerarium (rocygapcTBeHHas KaszHa), fiscus (ummeparopckas
Ka3Ha), TOPOJACKHE OOIIMHBI (MYHHIIMITUH), Universitas (pa3jimyHOro poaa
KOJIJIETHH), OpaTcTBa U (hOHIBI.

B HacTostiiee BpeMst B YCIOBUSX Pa3BUTON PHIHOYHOM SKOHOMUKU, B
abCOJTIOTHOM  OOJBIIMHCTBE ~ CTPaH,  HEBO3MOXKHO  MNPEACTABUTH
OCYILECTBIICHHE IIPABOOTHOILIEHNH 0€3 IMOHITUS IOPUINIECKOrO JINIA, UIES
KOTOPOI'0 3apOAMiIach, Kak MOXKHO BMJIETh, €IIE€ B JIPEBHEM PUMCKOM
rocymapcTBe. B kauecTBe OPUAMYECKMX JIMII B COBPEMEHHBIX
[IPaBOOTHOUIEHUSAX BBICTYIAIOT MIPEAIPUATHS, OPTaHU3ALMH, YIPEKICHHUS U
Tp., YIPEKAaEMble KaK YaCTHBIMU JIUIIAMH, TaK U FOCYIAPCTBOM.
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Cekuusn
«CEMEHHOE IIPABO»

B. C. BEJIOBA
VIBaHOBCKMIA TOCYIapCTBEHHBIN YHUBEPCUTET

IMPABOBOE PEI'YJINMPOBAHUE ®AKTUYECKHUX
COXUTEJIBCTB B POCCHUHU U 3A PYBEXKOM

CeMbsl KaK COIMAJBHBIA MHCTUTYT MMEET MEPBOCTCIICHHOS 3HAUYCHHE
Ui TocymapcTBa W obmiectBa. lMcxoms W3 3TOro, mpu3HaeTcs Opak,
3aKITIOYCHHBIA TONBKO B OpraHaxX 3aliCH aKTOB TPAKIAHCKOTO COCTOSHUSL.
OpHako B HACTOSINEE BpeMs OpavyHO-CEMEHHBIC OTHOIICHHUS IMPETEPICBAOT
3HAUUTEIIbHBIC U3MeHeHus. [ coBpemeHHoro mupa u Poccuu, B 9acTHOCTH,
XapakTepHbl JeopMaliil CeMbU M Opaka Kak OOIIECTBEHHBIX HHCTHTYTOB,
HAMETWIACh TCHJICHITHS "UTHOPHPOBAHUS" 3apEruCTPUPOBAHHBIX OpakoB. Ecim
paHbIie Opak OBUT HEOOXOIUM, BHE Opaka YeIOBEK YyBCTBOBAT CeOsl U3TrOeM,
TaKWe JIFOMU TOPUIIAMCH, TO CelvYac MHOTHE IepecTali CYMTaTh Opak
LICHHOCTBIO, JIFOM Yallle BCETO HE XOTSAT PEruCTPUPOBATH CBOM OTHOIICHUS,
YTO TIOPOXKIAET OrPOMHOE YHCITO HE3aPETHCTPUPOBAHHBIX COIO30B.

B 3apyOexHOW TpakTUKE psfa CTpaH (PAKTHUECKOE COKHTEIBCTBO
TIPU3HACTCS, ¥ TEM CAMBIM MEKTY COKUTEIIIMA BO3HHKAIOT B3aUMHBIC TIPaBa 1
00s13aHHOCTH 70 peructpaimu ux Opaka (Ykpawna, [lIBernmsi, bemsrus u ap.).
Poccuiickoe ke 3aKOHONATENLCTBO, B OIIMYHME OT 3aKOHOJATEILCTBA
3apyOeKHBIX CTpaH, HE JKENACeT MPU3HABATh (DAKTHICCKHE COXHUTEIBCTBA, YUTO,
0 MHEHHIO PsiJia YYICHBIX, MPUBOJUT K PACXOXKIICHUSIM MEKTY JCHCTBYIOIIHM
3aKOHOJIATELCTBOM M PEATLHBIMU COIMATBHBIMH M3MCHCHUSIMH B OOIIECTBE.
TeM caMbM OCTaBISIET BHE TIPABOBOIO PETyIHAPOBAHHS «CYMPYKCCKHECH
OTHOIIICHUSI B HE3aPETUCTPUPOBAHHOM COrO3¢. J[pyrue CuuTaror, 4ro JaHHas
TOYKA 3PCHUS HE OMpaBJbIBAacT CeOsl, W, YTO 3aKOHONATEIBHOE 3aKPEIUICHUE
(haKTUYECKUX COXXUTEITHCTB HETATHBHO CKAXETCS HAa CEMCHHOM TMONUTHKE
rocymapcTea. B Hamiel ctpaHe JaHHOE SIBJICHHE MPUOOPETAeT BCE OONBIIHEC
Macmralbbl, a eClIH Y3aKOHHTh (DaKTUUCCKUEC OTHONICHUS, TPaXKIaHe,
HECOMHEHHO, He 3aXO0TAT uATH B opransl 3AI'Ca

Takum 00pa3oM, TEHIICHITHS PACIIPOCTPAHCHUS COXKUATEIHECTB HAXOUT
BCe OOJTBINIEE OTPaKCHUE B COBPEMECHHOM MHpE, ITIOATOMY HE 3aMedaTh JaHHbIC
SIBJICHUSI, TIPOUCXOJIANINE B OOIIECTBE, HE TPEICTABIsICTCS BO3MOXHBIM. Ho,
HECMOTpsI Ha TO, YTO Pa3BUTHE COXUTEILCTBYIOMINX OTHOMICHUA — IPOIECC
3aKOHOMEPHBIH, ATO HE 03HAYACT, YTO MHCTHUTYITHAIN3AIMS COXHUTEIBCTBA HE
UMeeT 3a co0O0M HeraTUBHBIX TCHICHIINHA W HOBBIX MPOOJIEM.
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N. A. KYJINKOBA
VIBaHOBCKMII TOCYIapCTBEHHBII YHUBEPCUTET

MOHSTUE BPAKA B CEMEMHOM ITPABE POCCUMUCKON
@®EJIEPALIUU

CeMbsl — 3TO COLMAJIBHBIA MHCTUTYT, KOTOPBIA TNpEICTaBIsieT co0on
COI03 JIMI], OCHOBAaHHBI Ha Opake, pOACTBE, XapaKTepPU3YIOIHUHCS OOIIHOCTHIO
JKHM3HH, HHTEPECOB, B3aMMHON 3a00Tol. He cMOTpst Ha TO, 4TO Opak sBIISETCS
OCHOBO# CEMBH, HU 3aKOHOJIATEN b, HU YUCHBIC HE MPHUIINTH K STUHOMY MHEHUIO
TIO MIOBOJTY CYIITHOCTH JAHHOT'O TIOHSITHSL.

Ecmu oOpatuthcs K (DIIIONOTMYECKHM KOPHSIM TEPMHHA «OpaK», TO
MOXHO TIOHSThH JIBYCMBICJICHHOCTh CJIOBa «Opak» B CEMEHHOM TMpaBe W B
O0BIIEHHOH peud (M3bSH B U3/ICIHH).

OrtedecTBeHHBIN 3aKOHOAATENb B JiekicTBytonieM CeMeilHOM Kojekce
P® ne maer monsTHe Opaka, Takke YETKO HE ONpENENseT €ro CYIIHOCTb.
OpmHako OH yKasblBa€T Ha 3HAYMMble JUIS TOCYJapCTBAa  YCIIOBHS
JIEHCTBUTENILHOCTH Opaka M OOCTOSITENIbCTBA, MPEISTCTBYIONINE 3aKITIOUEHHIO
Opaka.

KoHcturynmonssie mipu3HaKu Opaka B P®. VYueHble IMBUIHCTHI
BBIZIJISIIOT HEKOTOpBIE AJIeMEHTHI Opaka. B Hay4HOI nmurepaTtype cyimecTByer
JICKYCCHsSl TIO TIOBOLY TOTO, Kakue jKe IPU3HAKHM JIOJDKHBI 3aKIFOYaThCs B
noHATHH Opaka. [Ipr3HaKM JAHHOTO TOHSTHS, IO TIOBOMY KOTOPBIX BEIYTCS
CIIOpBI: TIOXKU3HEHHOCTh; B3aMMHAs JIFOOOBh W YBaXKCHHE; IEIb Opaka —
POKIIEHUE U BOCIIUTAHHUE JIETEH.

Hekoropsle ydeHble nenany MOMnbITKH chOpMYIHPOBaTh OMpEAeeHIe
MOHATHSL  Opak. OmpezeneHre  JTAHHOTO — TOHSATHS — TPHBOIIIH
I'. ®. Ulepmenesny, [. Y. Meiiep, B. I1. [llaxmatoB, O. FO. Kocos. [lanubie
OIpEJICNICHNS] BITOJIHE MOT'YT OBITh MPHUHSATHI B KAYSCTBE 3aKOHHOH JICHUHUTIHN.
Bee ux opMymupoBKH, Tak WM WHAYe, 3aKperuicHbl B CeMEHHOM KofeKce
P®. Tlpoananm3upoBaB Bce 3TH TOYKH 3PCHHS, MOXHO C(HOpMYITHUPOBATH
Cleqyrolee  ONpeAeNieHHe JaHHOro NOHATHS. bBpak-3To  ropumuyecku
0(hOPMJICHHBINH COHO3 MYKYMHBI U KCHIIMHBI, UMECIOIIUIA TICNIGI0 CO3aHHe U
TOICPYKAHNE CEMEHHBIX OTHOIICHHUN U TIOPOXKIAFOIIMI TIpaBa U 00SI3aHHOCTU
CYIpYTOB.

B mocnennee Bpemsi Bce Halle pacrpOCTPAHSIOTCS albTepHATHBHBIC
(OpMBI  CeMEHO-OpayHbIX OTHOIICHWIA, TaK Ha3bIBaeMbIC (DaKTHICCKHE
OpayHble OTHOIICHHS, T. €. COBMECTHOE NPOKMBAHWE W BEJECHHE OOIIero
XO3SICTBA MY)KYMHOHN U KEHIMHON 0e3 0(OpMIICHHS OTHOIICHUI B KA4eCTBE
Opaka.
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Cekuus
«'OCYJJAPCTBEHHO-IIPABOBBIE IIPOB/IEMbI
COBPEMEHHOCTH: HAYYHO-TEOPETHYECKOE
OCMBICJIEHUE H IIPAKTHKA PA3PEIIIEHUA
(B3I'JIA] MOJIOAbIX YYEHBIX)»

E. E. BOJIKOBA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

TEHJEPHBIN ®AKTOP B ®OPMUPOBAHUMN OPTAHOB
BJACTH ®EJEPAJILHOIO, PETMOHAJIBHOI'O M MECTOTO
YPOBHEN B POCCUMCKOM ®EJIEPALIAN

Kouncturynus Poccuiickoit denepanuu B 4. 3 cr. 19 3akpemser
NPUHIMIT pPaBEHCTBA MYXYUH U OJKCHIIMH, WX TpaB, CBOOON U
BO3MOXHOCTeH peanu3zanuu. Ilomutuueckue mpaBa, 3aKkpervieHHBIE B
Konctutynun 1993 r. He umeror renzaepHoil acummerpuu. OHU YETKO
OTPaXalOT JOKTPUHY MOJUTHICCKOTO PABHONPABUS MYXYHUH M HKCHIIWH.
Oto Qukcupyercs Takke U 3aKOHOJATEIBCTBOM O BhIOOpax. Bmecre ¢ Tem,
MIPAKTUKa JEMOHCTPUPYET HE BIIOJIHE YIOBIETBOPUTENIBHYIO CUTyalUIO B
obecrieueHny IPUHIMIA TeHAEPHOIO PAaBEHCTBA B OpraHax BIIACTH.

CornacHo naHHbBIM Poccrata, B opraHax BJIaCTH BC€X YypOBHEH
JKEHIIUHBI cOoCTaBisAloT 69 %, a myxumsasl 31 %. Hecmorpst Ha 31O B
opraHax QeznepajbHON BIAacTH OOJNbIIE MYKYMH, HEXENU JKeHIMH. Tak, B
l'ocynapctBeHHol J[ymMe 4YHCIO SKEHIIMH-IEMYTaTOB COCTABJIAET BCEro
mumb - 14 %.  CoBer  ®enepanuu  BO3IMJIABIAET  JKEHIIMHA,  HO
MIPEJCTaBUTENIBHUILL )KEHCKOr0 B IanaTe B IeJI0OM Mona Bcero juisb 4 %. B
3aKOHOATEIBHBIX cOOpaHuax cyObekToB PD B cpemnem 9-10 % xeHIMH,
a B HEKOTOPBIX OHM BOOOIIE OTCYTCTBYIOT (Hampumep, B IleH3eHckoi
obnactu). B opranax MecTHOro caMOyINpaBJIeHUsI CUTYalLlUsl CKIIabIBAETCS
npsiMo npotuBononokHas. Okono 65 % mAemyTaToB OpraHoB MECTHOI'O
CaMOYTIPABJICHUS KECHITUHBI.

Takxke MOXHO COOTHECTH YPOBEHb 3aHMMAeMON JOJKHOCTH C
npusHakoM moina. [lo maHHbIM DenepanbHON CITY>KOBI TOCYIapCTBEHHOU
CTaTUCTHKH, Ha (QenepaTbHOM U PETHOHAIEHOM YPOBHSX — BBICIIHE
JIOJIKHOCTU 3aHUMAIOT OKOJIO 66 % MyX4uuH U okoiio 34 % sxeHuH. B
OopraHax MECTHOTO CaMOYIpaBJIEHHs OISITh K€ MBI HaOJoaeM 0OpaTHYIO
cutyanuto — 17 % myxuud u 83 % KEHIIUH Ha BBICIIUX JOJDKHOCTAX. B
CBSI3W C OTHM HM3BECTHBIH pPa3pabOTYMK HIEH TeHIEPHOTrO paBEHCTBA
I-p  wopua.  Hayk, 1npodeccop C.B.Ilomenuna  roBopur 0
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«HEAONPEACTABJICHHOCTH)» KCHIIMH HAa YPOBHC IPUHATUA peHIeHI/Iﬁ B
YHpaBJICHUHA ACTIaMU rocyaapCTrBa.

O‘IeBI/II[HO, 4To T“pe6yeTC$1 MPOBCACHUEC TMOJUTUKU TIPCOAOJICHUSA
HEPABHOI'0 MPEACTABUTCIBCTBA MYKYUMH W JKCHIIWH B OpraHax BJIACTH.
Bwmecre ¢ TEM, HC CUUTAIO HeO6XOZ[I/IMI>IM BBOJUTH B Poccun TCHACPHOC
KBOTHPOBAHUC. Bwmecre ¢ Tem O4YC€BUIHO, YTO HYKHO CO3J1aTh YCJIOBUS, B
KOTOPBIX KCHIIHWHBI CMOIJIN OBl pcain30BaTh cebs B cdpepe IIOJIMTUKHU H
MNPUHATUA pemeHI/H‘/i. Baxno MPUBJICKATD KCHIIUH K ACATCIIbHOCTU OPraHOB
yrpaBJi€HUA, MOJIUTUYICCKUX HapTHﬁ, O6H.IeCTBeHHI>IX OpFaHPI3aHPII>i.

A. O. IOJITAYEB
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

K BOITPOCY O PABTPAHUYEHUU MOHATUI «KOHTPOJIb»
N «HAJ30P» B AJIMUHUCTPATUBHOM ITPABE

B nokTpHHE aIMHHMCTPAaTHBHOIO NpaBa BBLACISAIOT TPH criocoba
obecreueHus 3aKOHHOCTH: KOHTPOIIb, KOHTPOJIBHO-HAaI30pHas
JIeSITEbHOCTh OPTaHOB MCIOIHUTEIBHON BIACTH U MIPOKYPOPCKUMA HaA30p.

Cpenn y4eHbIX JaBHO BEAYTCA CHOPBl O COOTHOIICHUHM MOHSTUH
«KOHTPOJIbY» U «HAA30p», KOTOPhIE Ha COBPEMEHHOM JTalle TaK U He HalluIU
OKOHUaTenpHOro pemenusi. CMelleHHe TEPMHHOB, 0003HAYAIOIINX
KOHTPOJIbHYIO M Ha/I30pHYIO0 (DYHKIMU OPraHOB HCIIOJIHUTEIHLHOH BIIACTH,
NPUBOAUT K TPYAHOCTSAM B ONPEACIECHUM IPEAETIOB IOJIHOMOYUN
KOHTPOJIbHO-HA30PHBIX OpraHoB, co3zaer CJIOKHOCTH UL
MIPaBOIIPUMEHUTENS U B TO K€ BpeMsi HE 00ecredrBaeT JODKHOTO YPOBHS
3aKOHHOCTH B FOCYJAPCTBEHHOM U MYHUIIMIIAIBHOM YIIPABJICHHH.

B gelictByromeM 3akOHOJATENbCTBE TAaKKe HE MPOBOJUTCA
pasrpaHHMuYeHHe MEXIy OSTUMU TepMUHaMH. B 3akoHonarenbcTBe
UCTIONIB3YIOTCS TMOHSTHS «KOHTPONb (HAA30p)», «KOHTPOJIb WM HaI30p»,
«rOCYapCTBEHHBIN KOHTPOJIbY, «TOCYIapCTBEHHBIN HAA30D».

Hecmotpss Ha MHOXECTBO MHEHWH 1O JaHHOM mpobieme
OOJIBIIMHCTBO aBTOPOB CUWTAIOT, YTO O] KOHTPOJEM H HaJI30pOM
NIOHUMAIOTCSI pa3Hble fIBJICHHS, TOCyJapCcTBeHHble (YHKIMH U
NPaBOBbIe HHCTHTYTHI. be3yc10BHO, OHN MpecaeayoT 00IyI0 1eab, HO
B TO K¢ BpeMsl HMEIOT Pa3Hyl0 NMPAaBOBYIO NPHUPOAY U cnenupuyIecKue
YepThl.

IIpennaraercss BBECTM TNOHATHE «AIMHWHUCTPATUBHBIA Haa30p»,
KOTOpOE€ OXBaTHIBAJIO ObI KOHTPOJIBHO-HA/I30PHYIO NESTENFHOCTH OPraHoB
WCITIOJIHUTENIBHOM BJIACTH, CBSA3aHHYIO C peanuzanued (yHKIud 10
o0ecreueHnI0  3aKOHHOCTH, KOHCTHTYIMOHHBIX TIpaB U CBOOO[,
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6e3ormacHocTH. HeoOX0aMMO BBIAENHUTH PsiJi CYIIECTBEHHBIX NPHU3HAKOB
a/IMUHHCTPATUBHOI'O HAJ[30pa, YTO MO3BOJIHUT OTTPAHMYHUTE €r0 OT CMEXKHBIX
TIPaBOBBIX SIBJICHUH, B YACTHOCTH, TAKUX KaK FOCYapCTBEHHBIH KOHTPOJIb U
IIPOKYPOPCKUI Haa30p.

Takum o6pa3om, mmpobiiemMa pasrpaHUYEHHs TOHATHH «KOHTPOJIbY» U
«HAI30p» JOCTATOYHO CIOXKHA U MHOTOrpaHHa. PaspemmTs ee He0O0X01UMO
Ha 3aKOHOJATEeJIbHOM ypoBHE. B HacTosmmii MOMEHT NPHUHATA KOHLETIUS
®enepanpHoro 3akoHa «O TOCYIapCTBEHHOM W MYHUIMIIAIBEHOM
KOHTpOJIE», KOTOPBIH JTOJKEH COAEpKaTh OCHOBBI OpPraHU3aIMU KOHTPOJIS.
OpHaKo BO3HHUKAET Psiji BOIPOCOB IO JAHHOMY 3aKOHOIPOEKTY, KOTOpBIE
PELIAOTCs HEOIHO3HAYHO.

E. B. KAIIOUEH
WBaHoOBCKUli roCcy1apCTBEHHBIN YHUBEPCUTET

INPOBJIEMA PEAJIM3AIIMN KOHCTUTYHUU PD

Peammzanmst  Konctutymum P® — nedrensHOCTh  CyOBEKTOB
KOHCTUTYLIMOHHOI'O TpaBa Mo BOIUIONIeHUIO nonoxkeHuit Koncturynuu PO
B U3Hb JJISl IOCTHXKEHUS 1ienei, npoBo3rnameHHbx Koncrutyuueir PO.
Cdepa peammzarmu Konctutyruun PD - Bce chepbl ku3HH 00IIeCTBA.
OcobeHHOCTh TIporiecca peanmzanuu Konctutyuu PO - ero akTuBHBIMU
YYaCTHUKAMH SBJISIFOTCS HApOJ, TOCYJIapCTBO, CYOBeKTHl Poccuiickoi
denepanuu.

MOXHO M Ha CEroJHSIIHUMA JE€Hb CKa3aTh, YTO NMPUHATHIM B 1993
roJly Ha BCEHapOJHOM T'OJIOCOBAHUM KOHCTUTYIIMOHHBIA TEKCT CTaJl JyXOM
poccuiickoii jaefictBuTenpHOCTH? Jlake Oeriioe 3HAKOMCTBO C JKHU3HBIO
COBPEMEHHOT'0 POCCHICKOTO OOIIECTBA TMO3BOJISCT CICIATh BBIBOI O TOM,
YTO ATOT'0 HE MPOU3OLILIO.

[IpyyuHEI JaHHOTO OOCTOSATEIHCTBA OOBSICHSIIOTCS CIICTYFOIIMHU
(dakTopamMu: OTCYTCTBHE JaXXe MHHHMyMa aKTOB, JIHOO TPSIMO
npexycMotpeHHbix Koucturynuedn P®, nubo 00YCIIOBICHHBIX JIOTHKOW
KOHCTUTYLMOHHBIX MpeANUCaHUM; MIpU3HAHUE JefcTByrolEei
Koncturynuein PO psnga ¢enepanbHbIX 3aKOHOB, CYIIECTBOBABIIUX JI0 €€
NPUHSITHS, OJIHAKO OTCYTCTBHE€ WX HOBOM peJakiuu; HEMmOHUMaHUe
OOJIBINICH YaCThIO HACENCHHS SI3bIKa KOHCTUTYIIMOHHBIX HOPM — HaJUH4Ue
KOHCTUTYLUIMOHHOT'O HUTWJIM3Ma; HE BCE IOPUIWYECKHUE LIEHHOCTH,
3anoxenHsle B KoHcturynuu P®, He Bech ee MOTEHIMAl BOIUIOUICHHI B
KHU3Hb, OONbIMHCTBO mnonoxennit Koncrurynum PO Bwpaxaior Te
Uaealbl, K KOTOPBIM €Ille¢ NPEJICTOUT CTPEMUTHCS;, HEOMPENEIIEHHOCTh U
HECOTJIACOBAHHOCTD ee MOJIOKEHU; 3HAUUTENbHAS 4acTh
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KOHCTUTYIIMOHHBIX HOPM W NPHUHIIUIIOB TaK U OCTACTCsA JIUIIb HA Oymare
00 peamu3yercs He B MOJTHOM 00beMe, B YaCTHOCTH cT. 12, ¢T. 31, 4. 3 cT.
40, ct. 41, cT. 46, cT. 48, 4. 3 cT. 59.

Koncturynust P® — 3T0 0cOOBIi HOpMAaTHBHBIA TPaBOBOM aKT,
PETYIUPVIONUN OCHOBBI JKU3HU TOCYIapcTBa W OOIIECTBA, MOITOMY
yBakeHue nojoxennil Koncturymun P® u oco3HaHre HEOOXOIMMOCTH UX
HEYKOCHHTEIILHOTO COOJIOJCHUS — TEPBBIN, (QYHIaMEHTAIBHBIN IIar Ha
MYTH K €€ peasn3alluu.

M. A. HUKUTHHA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

OIIBIT PABOTHI B IIEHTPE CTYJIEHYECKOM ITPABOBOI
oMo KAK CliIOCOb COBEPHIEHCTBOBAHU S HABBIKOB
B I'PAXKJIAHCKO-IIPABOBOM CHEPE

®denepanbHbiM 3akOHOM P® ot 21 Hos0pst 2011 roga Ne 324-D3
«O OecriatHOM  ropuauyeckod momomu B P®» mpenycmorpena
BO3MOXKHOCTH co3/iaHusi B BY3ax 1opuan4ecKux KIMHHK, TZIe CTYJCHTHI,
oOydvaromyecss IO OPUIMYECKOH CHEeNUalbHOCTH, MOTYT HE TOJBKO
MIPUMEHUTH TIONY4EHHBIE TEOPETHUECKHE 3HAaHWS Ha IPaKTHKE, HO U
3HAYNTEIBHO PaCHIMPUTh CBOW KPYro3op, IONY4YWUTh OECIEHHBIH OIBIT
paboTHI FopuUCTa.

PaGora B lleHTpe cTyneHYecKOW MpPaBOBOM ITOMOIIM, KOTOPBIH
JeficTByeT Ha Oa3e ropuaudeckoro ¢akyiabTera MBI'Y, maer BO3SMOXHOCTH
TIOJTYYUTh NePBOHAYAIbHBIE PO(eccHOoHaIbHbIE HaBBIKH, IT0Y4acTBOBAThH B
npueMe TpaXK/JaH, pa3BUTh KOMMYHHMKAaTHBHBIE KauecTBa, HPUMEHSTH
TAKTHYECKUE TIPHEMBI, B OTHOLICHWH KOHKPETHO B3ATOH >KM3HEHHOU
CHUTYyallH, KOTOPbIE B HEKOTOPOM PO/ie CBSI3aHbI ¢ Iicuxonorueil. Taxke 3To
NpaKkTH4YecKass  JeATeNbHOCTb,  3aKIIOYAIONIAscs B COCTaBJICHUH
MIPOLIECCYaTbHBIX JIOKYMEHTOB, B YaCTHOCTH HCKOBBIX 3asBICHHH, YTO
SBIISIETCS OJHMUM U3 OCHOBOIIOJIATAIOIIMX HAaBBIKOM ISl CTYZIEHTa-
LMBHIIHCTA.

VIMeHHO naHHAs NEeATeNbHOCTD IT03BOJISIET MOMYYUTh YBEPEHHOCTD
B CBOel MpogecCHOHATBHOM NPUTOJHOCTH, TaK KaK B XOJe Hee Ipomnajgact
CTpax Iiepell MpPaKTHYECKOH NesTeNbHOCThIO, MOSBISIETCS Bepa B cels U
COOCTBEHHBIE CHIIbI, UCYE3a€ET HEJIOBKOCTH IPH OOIEHNH C KJIMEHTaMH.

Kpome Toro, pabora B lleHTpe nmaer TONYOK K OCO3HAHHIO
3HAYNMOCTH npodeccun IOpHCTa, (hopMHUpOBaHUIO YyBCTBa
OTBETCTBEHHOCTH  T€peJ  OTJENbHOM  JIMYHOCTBIO,  OOIIECTBOM,
TOCYZIapCTBOM B IIEJIOM, @ TaK)Ke JIOJDKHBIX TpeOOBaHWH 110 OTHOLIEHHUIO K
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ce6e, 3aKJIIOYAaOIUXCA B COBCPHICHCTBOBAHUHM JIMYHOCTHBIX Kad€CTB U
CTPEMJICHUU K HpO(l)eCCI/IOHaJ'H)HOMy pocCTy.

S1. A. CEPOBA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

OEJEPAJIBHAA T'OCYJAPTCBEHHASA CJIYKBA, CBA3AHHASA
C IPABOOXPAHUTEJIBbHOM JESATEJIbHOCTHIO:
BOITPOCBI ®OPMUPOBAHUA

OenepanbHblii 3ak0H  «O  CHCTEME TOCYJapCTBEHHOH CITYXOBI
Poccuiickoit denepanum» npeaycMaTpyuBaeT TaKOW BHJT TOCYIapCTBEHHOM
CIyKOBI Kak MpaBOOXpPAHHUTENBbHAs CIyk0a. Kak mokasanma mpakTuka, 3a
JIBEHANNATh JIET  CO3Jajlach  HEONPEICICHHOCTh B TIOHSATHH
MIPABOOXPAHUTEIEHOM CITY)KOBI.

[Ton mpaBOOXpaHUTENHEHOW CIY)K00i B CTaThe 7 MAHHOTO 3aKOHA
MTOHUMAETCS BHJT (denepanbHOI roCyIapCTBEHHOMN CITY)KOBI,
MIPEJCTABIAIONINN CO00H TPOPECCHOHATBHYIO CIYKCOHYIO JEATEIEHOCTh
rpaxaaH  Ha  JOIDKHOCTAX  NPAaBOOXPAHUTEIBHOW  CIyXOBI B
TOCYJapCTBEHHBIX OpraHax, CIyx0axX W YUPEKICHUSX, OCYIICCTBIISIONIIX
(YHKIIMK 0 00ecreueHHI0 Oe30MacHOCTH, 3aKOHHOCTH M IIPAaBOIOPSIKA,
mo OoprOe C MPECTYIMHOCTHIO, MO 3allUTe MpaB W CBOOOJ YEIOBEKa W
rpaxaanuHa. [1o CMBICTY STOrO MOHSTHS JAaHHBIC (PYHKIIUU BBHITOIHSIIOT
3HAYUTEIBHOE YHMCIIO TOCYIaPCTBEHHBIX OPTaHOB.

IIpaBurensctBoM P® npennoxxen npoext denepaibHOro 3akona «O
BHeceHMU wu3MeHeHuil B DeaepanbHbli 3akoH “O  TrocyaapCTBEHHOM
rpakaaHcKon cinyx0e Poccuiickoit @eaepanuu’, B KOTOPOM IpearaeTcst
OTMCHHTH JaHHYIO CTaTblo. BMmecto 3Toro IIpaBuTEeNnsCTBO mpeiyiaraet
BBECTH COOWMpATEIbHYIO XapaKTEpUCTUKY WHBbIC BUAbl (eaepanbHON
TOCYIapCTBCHHOW  CIIY’)KOBI ~ CBS3aHHOM € NPaBOOXPAHUTEIHHOMN
JIESITETBHOCTBIO.

B cBB3W ¢ 3ITEM  MOXHO  TPEIIOKHUTH orpeieIicHue
MIPABOOXPAHUTEIIEHOM JeSITEeITBHOCTH KaK BHJIA (denepanpHOU
TOCYJIapCTBEHHOW CITYKOBI, TIPEICTABIISIFOIIUN cO00i MPO(hECCHOHATHHYIO
CIYKEOHYIO JIEATCNBPHOCTh TpPaXKaH Ha JOJDKHOCTSX WHBIX BHJIOB
(benepanbHOU roCyIapCTBEHHOM CITYKOBI CBSI3aHHOM c
MIPABOOXPAHUTEIBHON JEITETPHOCTEIO B TOCYNapCTBEHHBIX OpraHax,
cnyk0ax W yYpeKICHUSX, MO oOecreueHHo (DYHKIUMHM 3aIlUThl TPaB U
cBOOOJT YETIOBEKA WM TPaKJaHWHA, MHTEPECOB OOIECTBA M TOCYAapCTBa OT
MIPECTYITHBIX u WHBIX MIPOTHUBONPABHBIX MOCATATENbCTB.
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A. M. COKOJIOBA, 1O. I1. MAJIBIIIIEB
VBaHOBCKHUII TOCYAapCTBEHHBIN YHUBEPCUTET

COTPYJHUYECTBO IIEHTPA CTYJEHUYECKO! ITPABOBOM
noMomu € YNIOJTHOMOYEHHBIM 11O ITPABAM YEJIOBEKA
B UBAHOBCKOWM OBJIACTH B 3AIIIUTE IPAB YUEJIOBEKA
N TPAXKIAHUHA

WHrepec k yenoBexy, MpobdieMe TOCTOMHCTBA JIMYHOCTH CTaJl OJHUM
U3 OCHOBHBIX TIPOSIBJIEHMH MOJUIMHHOIO JEMOKpaTH3Ma B JKH3HHU
COBpPEMEHHOr0 o0ImecTBa. VHCTUTYT YIIOMHOMOYEHHOTO I10 IpaBaM
YeJoBeKa 3aHMMaeT BaKHOE MECTO B MEXaHU3ME 3allIMTHI IIPaB YeIOBeKa.

B nexabpe 2014 r. VBaHOBCKHII rOCYyIapCTBEHHBIH YHHUBEPCHUTET B
JIMIE peKTopa M YTOIHOMOYEHHBIH 0 MpaBaM uelloBeka B lBaHOBCKOM
0o0JIacTH TMOJNHMCANIA  COTJIAIlIeHHe O COTPYAHWYECTBE, Ha OCHOBAaHWUHU
KOTOporo Oblila Cco3/1aHa FOpHIMYecKas KiuHuKa — LleHTp cryaeHueckoi
paBoBOi momoIy. B pamkax ¢opM nesTensHOCTH Y TOJTHOMOYEHHOTO 110
npaBaM  4YeJiOBeKa CTYAEHThl  IOPUANYECKOro  (akyibTera  MOTYyT
COJICHCTBOBATh  OCYIIECTBJICHUIO MPABO3ALIMTHOM (QYHKIMU JaHHOTO
TOCYIapCTBEHHOI'O OpraHa. YIIOJHOMOYEHHBI OpPraHU3yeT IpPHEMBI
TPaXJaH C y4acTHEM CTapIIEKypCHHUKOB IOPUIMYECKOro (akysiprera, Ha
KOTOPBIX 00CYKAAIOTCsl MPOOJIEMBI, C KOTOPHIMU OOpaIIaloTCs TpaXkaaHe.
OHM MOTyT HE TOJBFKO HaOMIOJAaTh 3a ONEPAaTHBHBIM IPHHSATHEM PELICHHH,
HO U MMOJTy4aTh MOPYYEHUs 10 padoTe ¢ oOpalieHusIMHU, HAOUPATHCSI OIBITA
IO TIO/ATOTOBKE MPOEKTOB OTBETOB Ha OOpaIeHHs IpaskaaH.

JlesTenbHOCTE  YTIOMTHOMOYEHHOTO TpenoiaraeT OpraHu3aluio U
MIPOBEZICHUE BBIC3JHBIX JHEH YTIOMHOMOYEHHOTO B Pa3HBIX paloOHax M
roponax VBanoBckoii obnactu. [TocpencTBoM npoBeneHUs] KPYTIIBIX CTOJIOB
W BCTpeY Ha IIPAaBOBYI0 TEMAaTHKY CTYAEHTHI COJEHCTBYIOT IpPEBEHINHU
NIpaBOHAPYIIEHHH, MMOBBIIIEHNIO NMPAaBOBOM KyNbTYphl HaceneHus. Ocoboe
BHUMAaHHUE YJENseTcss IPaBOBOMY TPOCBEIICHUIO CPEAM MOJIOAEKH.
CTyaeHTBl BBICTYNAIOT C JIEKOWSAMH, DACKpHIBAIONIMMH COJEpKaHHe
KOHCTHTYLIMOHHBIX TIpaB M CBOOOA, a Takke OOsS3aHHOCTEH 4YenoBeKa U
rpaxxaanuHa B Poccuiickoit ®enepanuu. JlanbHelinee COTPYIHUYECTBO C
YTOIHOMOYEHHBIM T10 ITpaBaM 4YesioBeka B VIBaHOBCKOH 00J1aCTH TIO3BOJIHT
TOBOPHUTH 00 MHBIX BO3MOXKHOCTSIX YYacTHsI CTYIEHUYECKOro KOpIlyca B €ro
MIPaBO3AIIUTHON JESITENBHOCTH, a TaKXe CIoco0ax NpaKTHKaIU3alun
MIOATOTOBKHU BBIITYCKHUKOB IOPHIMYECKOTO (haKyibTeTa.
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K. 1. ®YPUH
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

OCOBEHHOCTHU NPUBJIEYEHUSA HECOBEPIHIEHHOJIETHUX
K AIMUHUCTPATUBHOM OTBETCTBEHHOCTH

Hecos epHIeHHOJ'IeTHI/Iﬁ SBJIACTCA 0COOBIM Cy6’LeKTOM
aI[MPIHPICTpaTPIBHOﬁ OTBETCTBEHHOCTH. B IpoOU3BOACTBE IO JACIaM 00
AJIMUHUCTPATUBHBIX MMpaBOHAPYHICHUAX B OTHOIICHUH

HECOBEPIICHHOJIETHUX CYIIECTBYET Psil 0COOCHHOCTEH. DTO OOBsICHSETCS
TEM, YTO HECOBEPIIEHHOJETHHHA B CHJIY CBOEH YMCTBEHHOW, a TakKxke
(U3MYECKOl HE3PEJIOCTH HYXAAETCS B TOM, YTOOBI €ro MpaBoBas 3allura
OblTa crienaIbHON M Ha/IIeXKallen.

OcoOeHHOCTH TIPOM3BOJICTBA 110 JieslaM 00 aJIMHHHCTPATUBHBIX
MIPaBOHAPYIIEHHUSIX B OTHOIICHUH HECOBEPLICHHOIETHUX UMEIOT MECTO YiKe
Ha  craguu  Bo3OyxkneHumss  nmenma  (ctamgum  pukcanuu - (axrta
aJIMUHHUCTPATUBHOTO NMPABOHAPYIICHHS).

KoAIl P® mnpennonaraeT M 3akperuisieT BO3MOXKHOCTb M HOPSIOK
a/IMMHHCTPAaTHBHOTO 3a/epyKaHusI HECOBEPUICHHOETHUX TPaBOHAPYIIUTENEH.
HecoBepiieHHONETHNI, TOMBEPrHYTHI aJMUHHUCTPATHBHOMY  3aJep KaHHIO,
BIpaBe OOpaTUTBCS 3a TMOMOIIBI0 K 3alUTHHUKY, KOTOPBIA JODKEH OBITh
JIOITYIIEH K YYaCTHIO B IPOU3BOJICTBE I10 JIETy C MOMEHTA aIMHHHACTPATHBHOTO
3a/lep KaHus.

B oTHOIIIEHNM HECOBEPIICHHOJIETHUX JIEHCTBYIOIIEE 3aKOHO/IATENECTBO
IpeyCMaTpUBaET MPaBUIIO, IO KOTOPOMY K JIMIIaM B Bo3pacrte oT 16 no 18 ner,
COBEpIIMBIINM aJMHHHCTPATHBHBIC MPABOHAPYIICHUs, TPUMEHSIOTCS MEpBI,
MIPEAYCMOTPEHHBIE [Nonoxennem 0 KOMHCCHSIX 1o Jenam
HECOBEPILICHHOJIETHUX W 3amure MX TmpaB. [lema o0 aJAMHHUCTPaTHBHBIX
MIPaBOHAPYLIEHHUSIX HECOBEPIICHHOJIETHUX HE PacCMaTPUBAIOTCS KaKUMH-
0o opranamu, kpome Komuccuid, 3a HCKIIIOYEHHEM HECKOIBKHX CITydaeB.

Crnenyer OTMETHTb, YTO B HACTOSIIEE BpeMsl aJIMHHHUCTPATHUBHAsS
OTBETCTBEHHOCTh HE BCErJa BHINONHSAET CBOM (QYHKIMU B OOppde C
JIEeBUAHTHBIM ITOBEJICHUEM HECOBEPIICHHOIETHHX.

Hacryniienne agMUHUCTPAaTHBHOW OTBETCTBEHHOCTH JIOJDKHO OBITH
TOJBKO JJIs JIML, KOTOPbIE OCO3HAIOT (AKTUUECKHH XapakTep CBOUX
neiictBuil  (Oe3melicTBHMs) W NOHUMAIOT WX COLMAlIbHOE 3HAYCHUE.
HeobxonnmMo 3akoHOAATENbHO YCTAHOBUTH €AWHBIA TOAXOA K PEUICHUIO
BOIPOCAa BO3PACTHBIX OrPAaHWYEHHUH, YPOBHIO ICHUXO(U3NYECKOTO U
COLMAJIBHOT'O PA3BUTHSI JINYHOCTH TIOIPOCTKA.
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P. T. LTAKHNPOB
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

COBPEMEHHBIE HOBEJLJIbI IOCTPOEHUSI BEPXOBHOI'O
CYJIA POCCUMICKO ®EJEPALINIHA

B cootBerctBuu co c1.126 Koncrurynuu P® Bepxosusiit Cyng PO
SIBIISIETCST BBICIIUM CYAEOHBIM OpPraHOM II0 TPaXXIAaHCKUM JeJiaM, II0
PEIIEHUIO TPAKJAHCKUX CIIOPOB, JIeJIaM IO Pa3pelIeHUI0 IKOHOMHUYECKUX
CIHOpPOB, YrOJOBHBIM, aJIMUHUACTPATUBHBIM W HMHBIM JIENaM, IOJCYIHBIM
cynam, o0pa3oBaHHBIM B cOOTBeTCcTBUH ¢ KoHcTuTyItme PO.

Ha cerognsimamii geHs coctaB BepxoBHoro Cyma PO, ero
MOJTHOMOYHSI,  TOPSJOK  O0pa3oBaHUs W JApPYrue  IOJIOXKEHUS
pernamentupytorcsi ®K3 «O BepxoBnom Cyne Pd» or 05.02.2014 B
penaxuuu ot 04.11.2014.

B cocraB BepxoHoro Cyna P® Bxoxsar IInenym Bepxosnoro Cyna
P®, Ilpesuauym BepxoBHoro Cyaa P®, anmensiuoHHas KOJUIETHUS
Bepxosroro Cyna PO, cyneOHast KOJIETHs 110 aIMUHUCTPATUBHBIM JIeJIaM
BepxoBHoro Cyma P®, cyneOHast Komjierws IO TpaKIaHCKUM Jelam
Bepxosaoro Cyna P®, cyneOHast Koulerus Mo 3KOHOMHYECKHUM CIIOpam
Bepxosaoro Cyna P®. cyneOHas KoJIerus 1mo JiejiaM BOSHHOCTYXKAIIUX
Bepxosnoro Cyna PO, nucuumnnnnapsas komterus Bepxosroro Cyaa PO,
HayuHo-KOHCYNBTaTUBHBIH ~ COBET, CyAeOHBIH  JenapTaMeHT  MpHu
Bepxosaom Cyne P® u anmapat Cyna.

W3 »storo cnexyer, uro BepxoBueii Cyn P® ocymecTtsiser
CylneOHBIH Ham30p 3a JEATEIbHOCTHIO CYHOB OOIIEH IOpUCIUKINY,
paccMaTpHBaeT IpakJaHCKHE Jefa, Aela 10 Pa3pelIeHHI0 YKOHOMHUECKUX
CIIOpOB, YrOJIOBHBIE, AaJMHHUCTPATHBHBIE W WHBIE Je€ja, IIOJACYAHbIE
YKa3aHHBIM CyJaM, B KauecTBE CyJa HAaJA30pPHOM HMHCTaHLIMM, a TAKKE B
Ipefenax CBOEM KOMIIETEHLIMHM B KauyecTBE CyJa AamlNeaslUoOHHON U
KacCallMOHHOM WHCTaHLIMM, pacCMaTpUBaeT B KauecTBE CyAa MEpBOH
WHCTAHIMM JeJa IO pPAa3pelleHUI0 SKOHOMUYECKHUX CIHOPOB MEXIY
(denepabHBIMM ~ OpraHaMHM  TOCYJapCTBEHHOM BJIacTH M OpraHaMu
rOCYIapCTBEHHOH BiacTH cyObekToB P®, Mexay BBICIIMMH OpraHaMu
rOCylapCTBEHHON BiacTH cyObekToB P®, naer cymam pasbscHEHHS 1O
BOIpocaM CyneOHOH IMPaKTUKU HAa OCHOBE €€ M3y4eHUs 1 0000IIeHHsI.
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. 1O0. FOPYEHKO
VIBaHOBCKMII TOCYIapCTBEHHBII YHUBEPCUTET

PA3BUTHUE 1 PEOOPMHUPOBAHUE CUCTEMBI
TOCYJIAPCTBEHHOTI'O YIIPABJIEHUSI B POCCUIICKOI
®EJIEPALTANA

CucreMa TOCYIapCTBEHHOTO YIIPABJICHHS SBISETCS OOHHM 13
OCHOBHBIX OOBEKTOB HCCIIEIOBaHMS B COBPEMEHHOH Hayke. B Hamiem
rOCyJapCTBE MHOXKECTBO pa3 MEHsJIaCh CHUCTEMa TOCYJapCTBEHHOTO
yIpaBJIeHUs], MOAYaC KOPEHHBIM 00pa3oM, HO JaXke ceiuac Halla cucrema
JlaJieKka OT coBeplieHcTBa. HeoOXoanmo npoaHanu3upoBaTh IOCTYDKEHHS U
OIMOKH TPOIILIOro, YTOOHI B AaJIbHEHIIIEM BIOpaTh Handonee paryoHaIbHBIN
YT Pa3BUTHS. DTO MOAYEPKUBACT BAXKHOCTD U aKTYaIBHOCTh TAHHOM TEMBI.

locynapcTBeHHOE yrpaBiieHHe — 3TO NPAKTHYECKOE, OpraHU3YIolIee 1
peryimpyroiee BO3/IEHCTBHE rocyaapcrBa Ha OOLIIECTBEHHYIO
KU3HE/IEITENFHOCTh JIIOJICH B IIENSIX €€ YIOPS/IOYEHUs], COXPaHEHUs WU
TpeoOpa3oBaHusl, OMUpPAIOIEeecsl Ha €ro BIACTHYIO CHITY

B mHameli pabore MBI PAacCMOTPUM CHCTEMY TOCY/IapCTBEHHOTO
ynpasnenus: Poccuu ¢ Hadana XIX Beka 10 coBpeMeHHOro coctosiHus. B 1802
roqy ObUta MpoOBeZieHa OfHA M3 BakHeimx pedopM B mcropun Poccum —
AnexcannpoM | m3man manudect o co3maHuM MUHUCTEPCTB. B nanbHeiem
BRXHYIO pOJb ChIrpay jmOepabHble pedopmbr Auekcanapa II. Bpems
npaBnieHust Asekcanapa Il — «amoxa koHTppedopMy, JTMOEpaTbHBINA TIEPHO
Ppa3BUTHSA FOCYIapCTBEHHOCTH 3aKkaHuMBaercs. Pesomonust 1905 roga npusena
K  TpEeBpallleHHI0  HEOrpaHWYeHHOM  caMoOfIep)kaBHOM  BJACTH B
KOHCTHTYIIMOHHYIO ~ MOHApXHIO, HO  MEPEeKUTKH  HEOrPaHUYEHHOrO
caMoyieprKaBUs COXPaHMIIMCh BO MHOTHX 00JAcTsIX JKu3HU. [IpoTrBOpeuns Bo
BHYTPEHHEH 1 BHEITHEH IOIMTHKE TIPUBENH K KPU3KCY TOCYIapCTBEHHOCTH. B
JaJbHENIIeM MBI aKIEHTHPYyeM BHHMMaHHME Ha CHUCTEME TOCYIapCTBEHHOTO
ynpasnenuss CCCP: pestensHocTh BLIMK, CoBHapkoma, ympaBieHuEe BO
Bpemsi Benmkoit OteuectBenHoii Boiinbel. Ilocne BoiHbI COBHapKoM ObLT
npeodpazoBad B COBET MUHKCTPOB, a HAPKOMAThl — B MUHHCTEpCTBa B 1946 T.
B mnocrenyromem pedopmer 80-X TOHOB MpUBETH K HOBOMY KpH3HCY
TOCYJJAPCTBEHHOTO YIPABIECHMS.

Ha coBpemeHHOM »3Tame cucTeMa TOCYIapCTBEHHOIO —YIpaBJIeHUs
ycraHaBnuBaeTca Ykazamu [Ipesunenta PO, B wactHocty, 1992, 1996, 2000,
2004, 2008 1 2012 romos.

VY cucTeMBl TOCYNapCTBEHHOTO YNPABICHUS KaXKIIOH JIOXU €CTh
MPEeUMYIIECTBA M HEJNOCTaTKH, HO HE OJHYy U3 HUX HENb3s CUHMTATh
COBEPIICHHOM.
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Cekuus
«M3BHPATEJIbHBIH ITPOIIECC: HAYYHOE
OCMBICJIEHHUE H OIIBIT YYACTHA MOJIO/JbBIX»

A. O. D°OHHA
MBaHOBCKMIA rOCYIAPCTBEHHBIA YHUBEPCUTET

IMPUHIAII PABHOI'O U3BUPATEJIBHOI'O ITPABA:
IMPOBJIEMbI ITPABOBOI'O PEI'YJIMPOBAHUSA

W30uparenbHoe  MpaBO  MPEACTABISIET COOOH  COBOKYIHOCTH — HOPM,
PEryJIMpYIOIMX OTHOIIECHMS, CBS3aHHBIE C ITIPaBOM T'pakaaH M30Mpath W ObITh
M30paHHBIMU (AKTHBHOE ¥ ITACCHBHOE MPaBo). M30MpaTeibHOe TIPaBo JIF000H CTpaHbI
Tpe/ionaraer coOlTIo/IeHIE OTPENeNIEHHBIX TPHHIMIOB. B 1ieHTpe naHHOH paboTh
CTOUT TPHHIIMIT PABHOTO M30MPATETLHOIO MpaBa.

[NpyuHIMn paBHOrO W3OMpaTeNBbHOTO TpaBa MpeTioNaraeT HaJle/IeHHe
KaXXI0ro M30Mpatensi OAMHAKOBBIMU TPaBaMHM M BO3MOKHOCTSIMH TIpH BBIOOpE
KaHuara (CIMCKOB KaHIWIATOB) M PaBHOTO JIOCTYIIA K YYacTHIO B BHIOOpAx; a
TaKoKe PaBEHCTBO M30MPATENTBHBIX OKPYTOB.

T'oBOpst O TiepBOM acrieKTe — BHIOOPE KaHIMIaTa (CITCKOB KAHIHIATOB),
HEOOXOIMMO TIPE3IOMHPOBATh, YTO V KAXKIONO W30HMparesisi JODKHO OBITh
O/IMHAKOBOE YMCIIO TOJIOCOB. JIaHHOMY TIOJIOMKEHHIO TPOTHBOPEUNT IUTIOPATTBHBIA
BOTYM, KOTOpBI{ Tperionaraer, 4YTo OTICNBHBIM IpYIIaM  HACeNeHHs
TIPEOCTABIISETCs OOIBbIIIeE YHICIIO TOIIOCOB, HEXEIN ApYyruM. [lmropanbHbIl BoTyM
OBLT IIMPOKO PacIIPOCTPaHEH B cTpaHax 3araaHoi EBponbiXIX Beka, OHAKO U 110
cell JIeHb COXPaHWICS B HEKOTOPBIX ITatax ABctpayviu 1 B Hosoit 3enmanaun.

Bropoii acriext 3aimrodaer B cede paBHOE ydacTie B BHIOOpax: BBIIBIDKEHHE
cBOel KaHIMAAaTypbl. Bo Bcex crpaHax Mupa CyIECTBYIOT OINpEIeNiCHHBIE 1IEH3bI
(BO3pAcCT, TPaKIAHCTBO, OMpPEICTICHHBI YPOBESHh 00pa3oBaHMs, Oc3 yuéra Iona).
OpHaKo B HEKOTOPBIX CTpaHax JAHHBINA TPHHIMIT COOJTIOIAETCS! JIUIIL YaCTUYHO, T.€.
CYILIECTBYET KBOTHpOBaHKE MecT. B Yranze, HamprMep, MecTo B TapiaMeHTe OT
KKIOro okpyra (Bcero 39) pesepBHpYeTcs I JKCHIMH. B ApreHTHHE 3aKOH
ycranaBimBaeT 30 % KBOTY Jy1sl )KEHIIMH KaHIMATOB HA BEIOOPHBIE MOCTHL J{pyrim
TIONIOYKEHHEM JIAHHOTO acrieKTa OyJIeT sSIBIISITHCS BBEAICHUE 3alpeTa OayIoTHPOBATECS
KaHJM/IATy B HECKOJIBKIX OKPYTaxX OIHOBPEMEHHO, XOTsI U JPIsl JAHHOTO TTOJIOYKEHHS
MOYKHO MPHUBECTH TIPHMEPBI HAPYIIICHU.

Tpernii acniekT — paBeHCTBO M30MpATENBHBIX OKPYrOB - TIPENIIONaraeT
TIPUMEPHO PaBHOE YUCITO H30HpATEIICH B OKPYTe, TJIC POBOJISITCS BRIOOPBL.

[NpuHimn paBHOrO M3OMpATENBHOIO MpaBa YacTo Hapymaercs. [Ipexe
BCETO, 3TO CBSI3aHO C PACIpEE/IeHNeM HEpaBHOTO YMCIIA TOJIOCOB Ha KaKIIOro
n30Uparessi, TeHIEPHBIM HEPAaBEHCTBOM (IIPY aKTUBHOM M30HMpATENBHOM IIpaBe) U

PSIIL JIpYTHX.
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Cekuus
«B3IJIAJ] MOJIO/IbIX YYEHBIX HA IIPOBJIEMbI
TPY/IOBOI'O IIPABA H IIPABA COILIHAJIBHOI' O
OBECIIEYEHHA»

J. T. AJIMEBA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

AHAJIN3 CYJEBHOM ITPAKTUKH B COEPE PEAJIM3ALIMA
ITPABA PABOTHUKA HA 3AIIIUTY CBOET'O JOCTOMHCTBA

Obecnieuennie npaBa pabOTHUKA HA 3aIUTY CBOErO JOCTOWHCTBA B
Meprosl TPYAOBOH JIEATENIHOCTH SBJSIETCS OJHMM W3 TPUHIUIIOB
OTE€YECTBEHHOI'0 TPYAOBOro Mpasa, ofHako B TK PD oTCyTCTBYIOT HOPMBEI,
KOTOpblE OBl OINpPEAENWIM MEXaHW3M 3allUThl NPo(heCCHOHAIBFHOTO
JIOCTOMHCTBA, CJEJACTBHE YEro — HE3aIUIIEHHOCTh pPab0OTHHKA OT
JIOMOTaTeIbCTBA Ha paboyeM MecTe.

OTO WUIIOCTpUpYET omnucaHHoe B KaccallnoHHOM oIpeeseHu
BepxoBHoro cyza pecriyonuku TriBa ot 27 nexadpst 2011 r. mo nemy Ne 33-
1125/2011 moBeneHue mupekTopa U COTpyaHHMKA oxpanbl. Cym, pasperias
cnop, mnpourHopupoBan cr. 2 TK, XoTs HEOCHOpUMBIM SIBJISETCS
MPUCYTCTBUE YMAJSIONIMX JIOCTOMHCTBO pPa0OTHHMKA HPOTHBOIPABHBIX
neiictBuii. Ho mpakThka TpUMEHEHWsl JaHHOTO IpaBa — MPUHIMIIA
CYIIECTBYET, 3TO JNeMoHcTpupyer KaccanmonHoe ompenenenne Tomckoro
obnactHoro cyma ot 30.12.2011 mo memy Ne 33-4101/2011, B koropom
OITUCHIBAETCS YHWKAIOIIee JOCTOMHCTBO paOOTHHMKA IMOBEIEHHE TJIaBHOTO
Bpaua. CymeOHas xosuterus, pykoBoiactBysch ctT. 2 TK P® u cr. 237 TK
PO, couna BBIBOI Cyda MepBOH HMHCTAHIMU O TOM, YTO NEHCTBHAMHU
paboromarenss  ObI1 ~ TNPUYMHEH  MOpAJIBHBIA  Bpen  PabdOTHHUKY
000CHOBaHHBIM.

B peanbHOM ®HM3HM paOOTHHUKH CTAJIKHBAIOTCS C PSIOM MpoOIeM
NpU  3allUTe CBOErO0 JOCTOMHCTBA, TMPEXJE BCErO CBSA3aHHBIX C
JIOKa3bIBAHUEM TIPOTHBOIIPABHOIO TOBEIeHUs. [IprMepoM B TaHHOM citydae
BBICTYMAET oIpesesieHne MOCKOBCKOIO TOpPOACKOro cyzaa OoT 24 HosOps
2014 r. Ne 4r/3-10087/14.

AHanu3  cyneOHBIX — pelIeHHid — ToKaszajdl  aKTyaJbHOCTh
coBepuieHcTBOBaHM HOpM TK P®, T.k. cyas! NpogomkaloT UTHOPUPOBATh
cneuuduKy TPYJOBBIX NPAaBOOTHOIIEHHWH, OrpaHWYMBAsCh NPHUMEHEHHEM
TPaXJaHCKO-TTPaBOBBIX HOpM. CymiecTByeT OOBEKTHBHasl MOTPEOHOCTH B
NIPE/IOCTABIICHNN TapaHTHH CYOBEKTy JOMOraTeibCcTBa WM  JIMILY,
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COOOIIMBIIEMY O TAaKOM IPOTHBONPABHOM TMOBEJEHHH, a TaKXke
paboronarento or HE0OOCHOBAHHOI'O OOBHHEHHSI. Pemenne
BBIIIIEYKAa3aHHBIX MPO0JIeM — OONBIION mar K 00ecrne4eHHI0 BCeCTOPOHHEH
3alMThl  PabOTHHMKA, KOTOpas  BBICTYMAaeT HEOOXOMUMBIM YCIOBHEM
3¢ PEKTUBHOTO U TBOPUECKOTO PACKPHITUS CIIOCOOHOCTEH K TPYY.

E. 0. KAPHEEBA
WBaHoBCcKkuii rocy1apCTBEHHBIA YHUBEPCUTET

INPABOBOE PET'YJIMPOBAHUE «®PUJTAHCA»
KAK HETUIIMYHOM ®OPMbI 3AHATOCTH

B crpanax 3ananHoit EBponsl u CIIA nonsitie dhprnanca 1aBHO yxe
c(OpMHUpPOBAIOCH HE TOJNBKO B yMax TIpaXJaH, HO M HallJIO HEKOTOPOe
TIOAIKpEIJICHNE B 3aKOHOJAaTeNbHOM 6a3e. B Poccnu gpunanc — nocrarouyHo
MOJIOZIO€ SIBJIEHHE, KOTOpOE CYLIECTBYeT 5—7 JIET M HE HMMEET YETKOro
ompezeneHus. HexoTropbIMM ydeHbIMH (pWIAHC OTHECEH K BHIAY
HECTaHIAPTHOW 3aHSATOCTH, Y JAPYIMX — O3TO TMpPOCTO BHEUITaTHAs
JIeSITeNIbHOCTh, Y TPOCTBIX TpaX<iaH (ppHUiIaHC MMOKa acCOIMHUPYETCsl B BUAE
pabotel B uHTEpHETE. B nrore mon dpunancom (anr.) (free — cBOOOHBIN,
lance — xomwe, freelancer — cBOOOAHBINM KONbEHOCEN, HAaEMHBI BOWH)
MMOHUMAETCS Yalle BCEr0 OCOOBIN BUJ 3aHATOCTH (CaMO3aHITOCTH), Oe3
3aKJIIOYEHMs]  JIOJITOBPEMEHHOTO0  TPYJOBOI'O  JOrOBOpa BHE  INTara
opranmuzaiyu (ynanenHo). OgHaKo rpaHHIB (pUIaHca O CHUX HOp YETKO
HE OITpEe/IeICHBI.

OmubOYHO NPHYMCIAIOT K (puilaHcepaM TeX, Y KOro CBOOOIHBIN
rpaduk paboThl, KTO mozapabarbiBaeT BHe mTara. OCHOBaHHEM TaKOTO
pasrpaHUuEeHUS SBISETCS BUJI 3aKIIOYEHHOTO ¢ paOOTHUKOM JoroBopa. Psin
YUEHBIX YTBEpPKIAET, YTO MPHU yJAJICHHOHW paboTe 3aKIIIo4aeTcsl TPyJOBOU
JIOTOBOp, a (pHJIaHC TpearonaraeT OTCyTCTBHE TPYAOBOTO JIOTOBOpa H
HCIIOJIb30BAaHHE TPaXKTaHCKO-IIPABOBOI'O COTJIAIICHHSI.

Ha cerommsmnbuii J1eHb  3aKoHOAATENb  OOXOIUT  JIETAaJbHOE
perynupoBaHue  OTHOUIeHWH  ¢pumancepctBa. OAHaKoO, YaCTUYHO
HoJoXkeHue Aen usmMenunocs 5 anpens 2013 r. ¢ npunatuem denepaabHOro
3akoHa PD Ne 60 «O BHeceHUM U3MEHEHU B OT/AENbHbIE 3aKOHOJATEIbHbIE
akTel Poccuiickoit @eaepanuny, KOTOpBIM BHEC AONOJIHEHHUs B TpynoBoit
koziekc P®D, 100aBUB LIETYIO TJI1aBY, PETYIUPYIONIYIO TPY AUCTAHIIMOHHBIX
PabOTHUKOB.

B menmom jxe camMo moHMMaHWe (pHIaHCA KaK COLMAIBHOTO H
SKOHOMHYECKOTO SIBJICHHH CKJIAJBIBACTCS TaKUM, YTO MOXKHO C/ENaTh
BBIBOJI: CaMO TOsiBJIeHHE (hpHIIaHCa BBI3BAHO OOBEKTUBHBIMU MPUYNHAMU U
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CBSI3aHO C PA3BUTHEM pBHIHKA TpyJa M €ro 3aBHCHMOCTbIO OT Hay4dHO-
TEXHUYECKOro mporpecca. s MHOTHX 3TO CIOCOO XKHM3HH, 3TO YXOf OT
KECTKMX PAaMOK, CBSI3aHHBIX C TPYJOBBIM pacIOpSIKOM, IPSIMBIM
MIOAYMHEHHEM PYKOBOJACTBY M 00S3aTENbHBIM MPHUCYTCTBUEM Ha pabodem
Mmecre. CaMo siBieHHME (puilaHCca — CYTh INPOSIBIICHHE XapaKTEpHBIX YepT
nH(pOpPMaMOHHOT 0 00IIECTBa, MPUXOISIIEI0 Ha CMEHY HHAYCTPHAIBHOMY,
YTO 3HAMEHYeT CO00i CMEHY COIMaTbHO-YKOHOMHYECKUX (hOpMaIIHi.

E. A. KOMAPOBA, 10. A. MUT'YHOBA
VBaHOBCKHUIT TOCYAapCTBEHHBIN YHUBEPCUTET

K BOITPOCY O KYPEHUU HA PABOYEM MECTE

IMpobnema kypeHust Tabaka M OXpaHbl TpakJaH OT HETaTUBHBIX
TIOCJIE/ICTBUI KypEHHsI UMEET III00aIbHbIA XapakTep.

B mensx CcHmWKEHUs paclpoCTpaHEHHOCTH MOTpeOieHusT Tabaka
npuHiat @expepanbubiii 3akoH or 23.02.2013 Ne 15-®d3 «O06 oxpane
3JI0POBbSI TPaXKJaH OT BO3JCHCTBHS OKpYXKarolero TabayHOro IbIMa H
MTOCTIC/ICTBYIA TOTPEOICHUs TabaKay.

3aKoH 3ampelaer KypeHue Ha pabounx MecTax U B paboymx 30HaX.

B TpymoBom Kogexce P® HoOpMBI, CBsi3aHHBIE C KypeHHEM Ha
pabore, orcyrcTBytoT. TakuM oOpa3oMm, pabOTOmATENb CaMOCTOSTEIHHO C
yueroM @3 Ne 15-D3 MOXKET OCYIIECTBIATh B3aUMOJICHCTBUE C KYPSLIUMHU
paborHukamu. [yt 3TOro HeOOXOAMMO YTOOBI 3alpeT KypeHHs Ha padorte
JIOJDKEH OBITh  3aUKCHMpOBAaH B JIOKAJIBHBIX HOPMATHBHBIX  aKTax
paboromaTens.

Ha xaxporo pabGoromarens, yCTaHOBHMBLIEIO 3aIllpeT KypeHUs,
BO3JIaraercsi OTBETCTBEHHOCTb B COOTBETCTBUU C 4. 2 ¢T.12 d3 Ne 15-D3 o
OCHAIIIEHUIO CIIEMAIEHO OTBEJCHHBIX MECT JUIsl KypeHHs Tabaka.

Crnenyer OTMETUTb, YTO BOIPOCHI O YaCTOTE M MPOJIOIKUTEIBHOCTH
KypeHus Ha paboTe He pelieHbl 3aKOHOIaTeNbHO.

3a HapymeHue mnonoxeHud @3 Ne 15-O3 npeagycmorpeHa
JCIUILTMHAPHAS, IpakJaHCKO-TIPaBOBas, aJIMUHHCTpATHBHAS
OTBETCTBEHHOCTH B COOTBETCTBHH C 3aKOHOJATENHCTBOM PO.

Br160p Mep AMCHMITTMHAPHON OTBETCTBEHHOCTH 32 HapylIEeHHUEe HOPM
paccMaTpuBaeMoOro 3aKOHa B JAHHOM CIlydae SBIISIETCS KOMIIETEHIUEH
KOHKpETHOro paborojarens. 3a HEUCIIONHEHHE WM HeHaJuIexaniee
UCTIONIHEHNE pPaOOTHUKOM CBOMX OOS3aHHOCTEH OpraHW3alysi BIpaBe
MIPUMEHUTH K HEMY JUCHUILIMHApHBIE B3bIcKaHus (4. 1 cr. 192 Tpynosoro
Kozexca P®) B BUzie 3aMevaHusl WM BBITOBOPA PabOTHHKY, KOTOPBIH KypHT
(TIpu MOJTHOM 3ampere KypeHUst), B TOM 4YHCIIe B HEMOJIIOKEHHOM MECTE HJIH

92



B HEMOJIO)KEHHOe BpeMs (MpH HAJIWMYMHM  CHENUAbHOIO MecTa |
YCTAHOBJIEHHOTO BPEMEHHU IIepeKypoB). B To ke Bpemsi pabOTHHKAa MOXXHO
YBOIIUTH 3a HECOOIIOJEHUE IPaBWI BHYTPEHHErO0 TPYAOBOI'O pacHopsaka
W/Wiy rpy0oe HapylIeHHe PaByil POTUBOITOXKAPHOH OE30ITaCHOCTH.

M. O. KOPOJIEBA
WBaHoBCcKUil rocy1apCTBEHHBIA YHUBEPCUTET

K BOIIPOCY 'EHJIEPHOI'O PABEHCTBA B COEPE
TPYAOBOI'O ITPABA

B naHHOM uccienoBaHMM MBI PACCMOTPUM HEKOTOPHIE OCHOBHBIE
MIPUHIUIEI PErYIUPOBaHUS TPYIOBBIX OTHOIIEHUM.

CoriacHO TpeOOBaHHSAM MEXIyHAPOAHBIX HOPM, a TAKXKe UCXO/s U3
TOrO, YTO NPUHLIUI 3alpeuieHds JUCKPUMUHALUMKA —  IIPHHIMII
o0IenpaBoBol, O00sA3aHHOCTBIO TOCYJapcTBa SIBJISETCS HE  TOJBKO
MIPOBO3IIIAILIEHNE PUHIMIIOB PABEHCTBA U 3alpeTa TUCKPUMHHALUK, HO U
X peanu3anus, Kak B 3aKOHOAATENbCTBE, TaK U B IPaBONPUMEHEHHHU.
OpnuM U3 HamOosee JIEWCTBEHHBIX CPENCTB JJIsl JOCTH)KEHHS yKa3aHHBIX
Leneil SBISETCS BBEACHUE COOTBETCTBYIOIIMX 3aKOHOAATENBHBIX HOPM.
Anamu3 TpynoBoro kozmekca PD moxa3piBaeT yBENMYEHHE 4YHCIA HOPM,
HEMOCPEACTBEHHO HANpaBJICHHBIX Ha 3alpellieHue IUCKPUMMHAIMKA B
cdepe TpyI0BOMH €S TEITHHOCTH.

OOecrieueHre peaju3allid IMPHUHIMIIOB pPaBEHCTBA U 3ampera
JIUCKPUMHUHALIMHU OCYIIECTBIISIETCS C OMOILBIO Psijia MPaBOBBIX CPEACTB.

B 2012 rony npu MuHucTepcTBE TpyAa U COLUAIBHOM 3auuTel PO
6611 co3nan KoopannaumonHstii coper Muntpyaa Poccun mo renaepHbIM
npobnemaM.  3amauamu  CoBera 3akperieHsl B IlonmoxeHun
O KoopauHaIioHHOM COBETE I10 TeHAEPHBIM TpodieMaM

[IpuHnun paBHOM OIUIAaTHl TpyJa MpPH BBINOIHEHUU PaBHO3HAYHOU
pabotsl, KoTOpbI conepxurca B npeamOyne k Koncrurymmun MOT, B
OTHOIIEHWH MYXYMH W JKSHIIMH, Ooiee TOYHO W3NokeH B KoHBeHIMH
Ne 100. Ormurata Tpyza >KEHIIUH MO OOJiee HU3KOW CTaBKE B CPaBHECHUM C
MY)XYHHaMH, 32 BBINOJHEHHE PAaBHO3HAYHOM PaOOTHI SIBISETCS THITMYHON
4epTOi TaKoro pojaa JTUCKPUMUHALIUM Ja)ke B COBPEMEHHOM MUpE TpyZa.
Ipunyn, nexamuii B ocHoBe KonBenmym Ne 100, moxer mpuBecTH K
YIIYUIIEHUIO TAKOW CUTyallMM, TaK KakK ¢ €ro MOMOUIbI0 YCTaHABIUBAOTCS
paBHBIE YCIOBUS Ui MYXKYHMH M OKEHIIMH, a TakXe YKa3bIBaeTcs
HarpaBJieHHe paOOoThl JUIs OCYIIECTBJIEHHUs] KOHKPETHOTO PAaBHOMNPABUS B
TaKOW BaYKHOW 00JIaCTH KaK BO3HArpakJCHHUE 32 MpPEJI0CTaBJICHHBIE YCIYTH
WM BBITIOJTHCHHYIO padoTy.
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A. T. AKUMYUK
Bpectckuii rocynapctBenHslil yHuBepcureT uM. A. C. ITymkuna

O HEKOTOPBIX TIPOBJIEMAX 9KOHOMUWYECKOM
IOOETUBHOCTHU CTPAXOBOI'O 3AKOHOJATEJIbCTBA
PECITYJIUKU BEJIAPYCbH

Kak wu3BectHO, cdepa crpaxoBaHMs SBISIETCS OIHUM U3
CTpaTernieckux oodaacrei 5kKoHOMHUKH. OHa SIBIISIETCS] HE TOJIBKO TapaHTHEH
3alIUTHl MUMYIIECTBEHHBIX HMHTEPECOB IPEINPHUATHH WM TpakaaH, HO U
Mo3BOJIsIET  o0ecreyuBaTh  MPUTOK  JIOJITOBPEMEHHBIX  (PMHAHCOBBIX
pPECypCOB, YTO HEMAJIOBAXXHO MJIsI SKOHOMHKH JII00Oro rocyaapcrsa. Ha
JMAHHBIH MoOMeHT B PecnyOmuke bemapych OCYIIECTBISIOT — CBOIO
JIESITENIBHOCTD 25 CTPaxOBBIX OpraHU3aluUi.

JlanHas cdepa SKOHOMHKH ITO3BOJISIET (hOPMHUPOBATH HEOOXOIUMBIE
CTpaxoBble PE3EPBbl M PAIMOHAIBLHO HANpaBisTh (PUHAHCOBBIE MOTOKH.
Opnako, HecMOTps Ha 3T0, B Pecmybnuke benapyck He moiHOCTBIO
PacKpBIT ITOTEHIMAT CTPaXOBOW JAEATEIBHOCTH.

B Hacrosiiiee BpemMsi pa3BUTHE CTPaxOBOH OTPACIH MPOUCXOAUT IO
9KCTEHCUBHOMY IyTH. TeMmbl mpupocTa pa3Mepa CTPaxoBBIX HpeMHH
YBEJIMYHMBAIOTCS 33 CUET BBEAEHHs 00s3aTEIbHBIX BHIOB cTpaxoBaHus. [1o
Mepe 0xBaTa 0ObEKTOB CTpPaXOBaHHEM B 00s3aTeNIbHON (opMe IPOUCXOAUT
3aMeIUIeHHe TEMIIOB POCTa CTPaxoBOM INpEMHUM, YTO B CBOIO OYepelb
TpeOyeT BBEIEHHS] HOBBIX BHJIOB 0053aTEIBHOrO CTpaxoBaHuWs. BeneHue
00s13aTeNbHBIX BUJ/IOB CTPAaXOBaHUs TpeOyeT Oojiee CUCTEMHOr0 MOAXOMa C
YYETOM OIEHKM 3HAaYMMOCTH ITOTEHIHAIBHBIX CTPaxOBBIX PHCKOB,
COLMAJIbHO-OKOHOMHYECKUX (haKTOpPOB.

Taxoke cnemyer 3ameTuTh, uTo B YKaze Ilpesunmenra PecmyOnuku
benapyce Ne 530 ot 25 aBrycta 2006 roga «O cTpaxoBoil ASITETLHOCTHY, a
nMeHHO B camoM [lomokeHuM 0 cTpaxoBoi AesTenbHOCTH B PecryOnmke
Benapyce B a03ame 2 myHkta 28 TiaBel 4 yKa3aHO, YTO CTpaxoBas
OpraHM3alysi, OCYIIECTBIIAIONIAs BHJBI CTPaXOBaHHs, OTHOCSIIMECS K
CTPaxOBaHMIO KHU3HHU, HE BIPaBE 3aHUMATHCS WHBIMH BUIAMH CTPaXOBaHMSI.
Uro He COBCEM palMOHAJIbHO C SKOHOMUYECKOW TOYKM 3pPEHUs], TaK Kak
yCTpaHeHHWE JaHHOTO 3alpera, WIM JK€ Hao0OpoT, HajeneHHe
CTPaxOBIIMKOB NPAaBOM OCYIIECTBIISATh KaK CTPAaXOBaHWE, OTHOCSIIEECS K
CTPaxOBaHMIO JKU3HH, TaK U UHOE CTPAXOBAaHHUE, ITO3BOJIIWIIO OBl PaCIIMPHUTh
chepy NesTEeNbHOCTh yXKe CYIIECTBYIOIIMX CTPaXxOBBIX OpraHu3alui, a
TaK)Ke IMPUBJIEYb WHOCTPAHHBIX HMHBECTOPOB, B TOM 4YHCIE€ W JUIs
TOCIIEAYIONIET0  YBEJIMYEHUS] YWCJIa  CTPaxOBBIX  OpraHu3alMid  C
WHOCTPaHHBIMHA UHBECTULMSIMHU.
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Cekuus
«3KOJIOTHYECKAA BE3OIIACHOCTh B COBPEMEHHOM
MHUPE I'JIA3AMH MOJIO/JbIX OPUCTOB»

E. A. TIOJIKOBHMKOBA
VBaHOBCKMIA rOCyAapCTBEHHBIA YHUBEPCUTET

NAEOJIOT'HMYECKUE MEXAHU3MbI B OXPAHE OKPYXKAIOIIEA
MPUPOJHOMU CPEbI MAEOJTOI'MYECKOE BOCIIUTAHMUE,
OBPA30OBAHUE, HAYUYHBIE OTKPBITUS)

B Harmrem nccneoBaHIM paccMaTpUBAETCS! OJIFH M3 OCHOBHBIX METOJIOB
BO3/ICHCTBYS HA OTHOIICHHS Y€JIOBEKA K OKPY)KaroIlIel ero MpUpOIHOH cpefe —
WJICONOTUYECKUH METO/l. AKTYaJbHOCTh JJAHHOTO HCCIIEIOBAHMS OOYCIIOBIICHA
MAacCIITA0HOCTHIO  TIOCIICNICTBHI  HETaTHBHOTO BO3JICHCTBHS 4YENIOBCKA HA
OKPY>KatoIIyIo Cpery.

B cBsi3u ¢ 0003HaAYECHHOI MPOOIEMOI K TIPHOPUTETHBIM HATIPABIICHUSIM
JIESTETTEHOCTH TOCY/IapCTBa B AKOJIOIMUECKON cepe Cpear MpOUYnX OTHECEHBI
BOIPOCHI BOCITUTAHUS IKOJIOTUUCCKOM KYJIBTYPhI HACEIICHYIS.

B ®denepanpHoM 3akone «O0 0XpaHe OKPYKAIOIIECH CpebD IBE ITIaBbI
TIOCBSIIIIEHBI KOMIIOHEHTAM HJIEOJIOrMUECKOro MeXaHu3Ma OXpaHbl OKpYKaromei
Cpenbl - 3TO HayYHBIE UCCIIEI0BaHMS B 00JIACTH OXPaHbI OKPYKaroIIeH Cpenbl 1
OCHOBBI (POPMHPOBAHUSI SKOJIOTUUCCKON KYITBTYPHIL.

OnHOlM M3 COCTaBHBIX YacTell M/IEONOrMYecKOro MeXaHm3Ma SIBIISIETCS
9KOJIOrHYecKoe o0pa3oBaHKe M MpocBelieHne. B cBoro ouepens mpocBelieHue,
9KOJIOTMYECKOE TPOCBEIICHHE OCYIIECTBISIETCST B LEsIX  (DOpMHUpOBAHHSA
9KOJIOTMYECKON KYJBTYPHI B OOIIECTBE, BOCITUTAHHSI OEPEXHOIO OTHOIICHHS K
TIPHpPOJIE, PAIMOHATEHOIO HCIOIB30BAHMS TIPUPOJIHBIX PECYPCOB MOCPEICTBOM
pacrpocTpaHeHusT AKOIOTMYECKX 3HAHWK 00 3KOIOrMYecKoil 0e30macHOCTH,
nHpOpMAIIMM O COCTOSIHMM OKpYXKaromieil cpembl W 00 HCHONB30BaHUN
TIPUPOMTHEIX PECYPCOB.

OCHOBHBIMHU 3aJ]ayaM{ HAy4YHOTO OOecIiedeHHss B cepe 3alluThl
OKpPY)KAIOIIeH Cpelibl SBISIIOTCS Pa3BUTHE HAYYHBIX 3HAHWH 00 SKOIOTHYECKHX
OCHOBaX YCTOWYMBOTO Pa3BUTHS, BBISBICHHAC HOBBIX JKOJOIMYECKHX PHUCKOB,
MOPOKIAEMBIX Pa3BUTHEM OOIIECTBA, a TAKKE MPHPOIHBIMH IPOIECCAMU H
SIBJICHHSIMU.

CoBpeMEHHBIE DKOJIOTMYECKHE IIPOOJIEeMbl TPeOYIOT HE TONBKO
peayM3alyy HaIpaBlICHUH HKOJIOro-IpaBoOBOM TMOJMMTHKH TOCYIapCcTBa, HO H
pa3paboTKi HOBBIX A(PGHEKTHBHBIX METOIOB BO3JICHCTBHS Ha OOIIECTBCHHOE
CO3HAHHWE B IIENIAX YIYYIICHUS CYIICCTBYIOIMX TPUPOIHBIX YCIOBUM H
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OCTAHOBKH JICTPAJIAllMM  OKPY)KAOIIEH Cpelbl BCIEJCTBHE HETATHBHOIO
BO3/ICICTBYSI HA HEe YENTOBEKA.

K. A. TIVUKOB, A. I1. DPADOVH
VBaHOBCKMIA rOCYAaPCTBEHHBIH YHUBEPCUTET

3ATI'PA3BHEHUE OKOJIO3EMHOI'O KOCMUYECKOI'O
IMPOCTPAHCTBA KAK 3KOJIOI'HYECKASA
IMPOBJIEMA COBPEMEHHOCTH

AKTUBHOE OCBOEHHE KOCMUYECKOro MpocTpancTBa Hayanock B CCCP Bo
BTOpO TONoBMHE XX Beka C 3aIlyCKOM IIEPBOrO HCKYCCTBEHHOTO CITYTHHKA
3emun. B Teuenne nocnenyromux 50 J€T 4enoBeK OTIPABHII B KOCMOC OFPOMHOE
KOJIMYECTBO Pa3HOOOPa3HBIX CITyTHUKOB, pPakeT, CTAaHIMI, YTO TPHBEIO K
3arpsI3HEHNIO OKOJIO3EMHOr0 KocMmdeckoro npoctpancrsa (OKIT) kocmuueckum
MYCOpOM, HMCTOYHMKAaMH KOTOpOro SIBJsitoTCs Oonee 100 MITH HaXOISIIMXCS
ceiiyac Ha opbure Menmkux M Oomee 20 THIC. KPYIHBIX aHTPOIOICHHBIX
KOCMHYECKUX OOBEKTOB, KOTOpHIE HECYT CEpbE3HYIO OIACHOCTb U SIBIISIIOTCS
IJIaBHBIM (HaKTOPOM TeXHOreHHOro 3arpspHenws. Ha 2014 rox “mupepamu’ 1o
KOJIMYECTBY KOCMHYECKOT0O Mycopa siBisutichk Kuraii (40 %), CLLIA (27,5 %) u
Poccust (25,5 %). CymectBenno Ha 3arpsaenne OKII BIUSIOT B3pBIBBI U
CTOJIKHOBEHHS] KOCMHYECKHX OOBEKTOB, & K YUCITYy 0CO00 ONACHBIX HCTOYHHKOB
3arpsi3HEHMSI  OTHOCST — PAJMOAKTHBHBIE OTXOABL. MeHee  FOpUIIMYEcKH
onpeieNIeHHBIM OCTAETCsl BOIPOC 00 MCTIONB30BaHHUH SIEPHBIX SHEPTETHYECKHX
YCTAHOBOK /I KOCMHUYECKHX 1ojieToB. Hanprmep, 3a roip AeicTBHS COBETCKOM
KOCMHYECKOM TporpamMMbl OBUIO 3aIymieHO 32 KOCMHYECKHX ammapara C
SIIEPHBIMH DHEPTEeTHYECKMMH YCTAHOBKAMH, OAMH W3 KOTOPBIX HE JIOJIETEN JI0
KOCMOCA, /1Ba BO3BPATIUIMCh HazaJl Ha 3EeMJIIO, a OCTAIBHBIE U B HACTOSIIEE
Bpems IpoAospkaroT nosneT Ha Beicore 700 — 800 kv Hax 3emneil. Eme omny
onacHocTh utst okonoru 3emi M1 OKII Moryr mpencraBiisiTe eCTeCTBEHHbBIE
KOCMHYECKHE OOBEKTHL.

YueHbIMH Npe/pIaratoTcs pasiiiHbIe TEXHUUECKUE CIIOCOObI U CPEZICTBA
Jutst 60pBOBI ¢ KOCMIYEcKHM MycopoM. [Ipo0iriemMa HaXomuT CBOE OTpakeHHE U
Ha MEXIyHapoJHOM YypOBHE. BBUIM TPHHATHI pa3iM4HbIE MEXKITyHAPOIHO-
TIPaBOBBIE AKTBI O KOCMOCE, COMEpKaHNUE KOTOPBIX BKJIIOYAET BOIPOCH! OXPaHbI
OKITI, Hanpumep, 3aJIOKMBIIMH OCHOBBI OOpHOBI C 3aCOpPEHHEM KOCMOCa
«/loroBop 1o xocMocy», 3axroueHHsli no srugoit OOH B 1967 r.

Takum oOpazom, mpoOniema 3arps3HEeHUs U 3apaKeHHsT OKOJIO3EMHOTO
KOCMHYECKOTO IPOCTPAHCTBA SIBIISIETCS] aKTYaTbHOM SKOJIOTMYECKOH Mpo0IIeMOoit
Ha COBPEMEHHOM JTalle pasBUTHsl YEJOBEUECTBA, W €€ pElICHHE JIODKHO
WCXOUTH U3 EIMHCTBA MPABOBBIX M TEXHUYECKUX CPEACTB OOPHOBL.
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J. 1. IINIOB
VBaHOBCKMIA rOCyAapCTBEHHBIA YHUBEPCUTET

I'VIOBAJIBHBIE 3KOJIOT'MYECKUE ITPOBJIEMbI
B APKTUKE U AHTAPKTUKE

Ha ceromusmHuii /ieHb 4YelioBeYeCKOe COOOIIECTBO HE MOXeT Oornee
WTHOPUPOBATh IIIOOATBHBIE TPOOJIEMBI TONISIPHBIX PETMOHOB IUIAHETHI, KaK 3TO
ObUI0O B WHAYCTpHaIbHOM XX BEKe B IIEPHOJ TOCIOJCTBA KOHLIETIINN
MOTPEOUTENHCKOr0 OTHOIICHUS K TIPUPOJIE.

K nambonee ocTpbIM 3KOJIOTHYEcKHM TpodieMaM APKTHKH U AHTapKTHKA
MOXKHO OTHECTH: COKpallleHHe TOJIMHBI W IUIOMIA/M JIISIHOTO ITOKpPOBAa B
pe3ynbrate TIIOOAaTbHOrO TIOTEIUICHHs, 3arpsa3HEHHE OKPYXAaIOmIeH cpespl
BCJIE/ICTBHE BIMSHHUS AHTPOIIONeHHOrO (akTopa, BHIMHUpPAaHHME O3HIEMHYHBIX
BUJIOB JKMBOTHBIX. B CBsBM € STUM BONpPOC O IPaBOBOM pETYIMPOBAHUH
JIESITETIBHOCTH  TOCYIapcTB M IOPUIIMYECKHMX JIMI B TOJSIPHBIX PErMOHAX
TIPEZICTaBIIsIETCS. OCOOCHHO aKTYaJIbHBIM, MOCKOJIBKY HMEHHO JIESITENBHOCTD
JAHHBIX CYOBCKTOB W CIY)XHT TPUYAHOA BO3HUKHOBCHHS OOJBIIMHCTBA
nipodsIem.

310001HEBHOCT, ~ O0O3HAYEHHBIX  MPOOIEM B apKTUYECKOM M|
AHTAPKTUYECKOM PETHOHAX DPa3INYaercs, W OJHO3HAYHO MOXKHO CKa3aTb, YTO
cuTyalust B AHTapKTHKE He TaK KPUTHYHA.

Octpota TPOOJNEMBI TasHUS JICTHUKOB MOXKET OBITh CHIDKCHA ITyTEM
YCTAHOBJIEHHS TIPABOBBIX OPaHUUECHUI BHIOPOCOB MAPHUKOBHIX T'A30B B 3EMHYIO
atMocepy. Uncrora AHTapKTUKM 00ECHeuMBAETCS PSIIOM MEKITyHAPOIHO-
TIPaBOBBIX aKTOB, BMECTE C TEM, aHAJIOTMYHBIX YCIIEIIHO PEan3yeMbIX aKTOB B
OTHOIIEHNH APKTHUKH Ha JAHHBIH MOMEHT He NpuHsTO. [Ipobnema BeIMUpaHus
SHJIEMUYHBIX BUJIOB )KUBOTHBIX OOJIee OIIyTHMa B apKTHYECKOM pernoHe. Takoii
packiaa nen oOOYCIIOBIEH, B YacTHOCTHM, TEM, 4YTO 3HAuMTENbHAs 4acTb
MEXIYHapOAHBIX COIIALICHNH ¥ JeKJIapali, CBSI3aHHBIX C YperyJlHpOBaHHEM
JIAaHHOT'O BOIPOCa, HalpapJieHa Ha 3aIuTy (ayHbl AHTAPKTHKH.

B nensax yperynmipoBaHusl JaHHBIX TPOOJIEM CO3/A0TCSl MEKTyHapOIHbIC
OpraHu3aIyH, OCYILIECTBIISIFOLINE COBeIIaTeNIbHO-OPTraHHU3aLOHHYIO
JIESTEIEHOCTB M KOHTPOJIB 32 COOJIOZICHIEM YCTaHOBJIEHHBIX HOPM.

OueBUIHO, YTO YEIOBEYECTBO JIOJDKHO OOBEIMHHWTH CBOM YCWIMS JUIS
peleHnst TI00aIbHBIX KOIOTMYECKUX TPOOJIEM MOJSIPHBIX PETHOHOB TUIAHETHL.
PazymHoO 05110 OBI pa3paboTaTh eMHBIE AKThI, HATIPABJIEHHbIE Ha OXPaHy (JIOpbI
n ¢ayHel ApKTUKA U AHTApPKTHKH, a TaK)K€ YCTAaHOBHTH OCOOBIM IpaBOBOM
PE&XUM apKTHIECKOH TEPPUTOPHH.
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Cekuus
«¥YT'OJIOBHOE IIPABO H IIPOIIECC»

A. H. AMUPXAHSH
WBaHoOBCcKUii TOCy1apCTBEHHBIN YHUBEPCUTET

IMPOBJIEMHBIE BOITPOCBI OBHAPYKEHUSA YMBICJIA
KAK CTAJIUN COBEPHIEHUA NPECTYIIJIEHUSA

Ha mpakTike BOSHHMKAIOT Cephe3HBIE TPYIHOCTH HPH HCCIIEIOBAHUU
W pasrpaHWYeHHUH CTaJUi COBEpIICHHS IMPECTYIUICHUS B CHIY TOTO, YTO B
YTOJIOBHO-IIPABOBOM JINTEpaType OTCYTCTBYET €AMHCTBO B3IVISAZOB IO
BOIPOCY COJIEp KaHMs OHSTHS CTaIUi, MX KOJINYECTBA U BHJIOB.

BonpmMHCTBO yueHbIX, aHanu3upys coaepxanue cr. 29 u 30 YK PO,

TPaJULMOHHO BBUIENSIOT TPH CTaJdUM COBEPLICHUS] PECTYIUICHHUS:
a) MMPUTOTOBJICHUE K NMPECTYIUIEHUIO; 0) MOKYIIEHHE Ha MPECTYIUICHHE;
B) OKOHYEHHOE npecTyruieHne. OJJHaKo HayKe YrOJIOBHOTO IpaBa M3BECTHBI
W Apyrue B3TJSABI HAa TpOOJieMy CTaaAui COBEpIIEHHS IpecTyIieHus. B
Ka4yecTBe CaMOCTOSITEINBbHON CTa i1 MPECTYIMHOH NesATeNbHOCTH podeccop
A. A. TluonTKOBCHH paccMaTpuBasl OOHapy)KEHHE YMBICTA, M0J] KOTOPBIM
TIOHMMAaeTCs BBIpaKEHHOE BOBHE HAMEPEHUE COBEPIINTH ITPECTYIJICHHUE.

Ho mHoOrme aBTOpBI HE NPH3HAIOT OOHAPYKEHUE YMBICIIA STAaIloOM
pasBUTHS TIPECTYIHOW aesTenbHOCTH. K HHMM oOTHOcATCS mpodeccopa
H. A. Aypmanos, H. B. KysnenioBa, W. C. Tumkesuu u ap. Craaueit
pasBUTHSl TPECTYIUIEHHUsS Ha3bIBa€TCS JIMIIL TO, YTO B OONbHIeH WiIH
MEHBIIEH CTENEeHW CHOCOOCTBYeT TNPHYMHEHHIO yiiepda OOBEKTY
MIPECTYIUIEHHS, TPUOIIKaeT cyobekTa K HamedeHHOH nenn. OOHapyxeHne
YMBICJIa TUMH ITPU3HAKaMH1 HE 00Iajaer.

CTOpPOHHMKM TIEpBOM TOYKM 3peHHs B KadeCcTBE apryMeHTa,
TIOAKPEIUISFOLIET0 UX MO3UIIMIO, BHICKA3hIBAIOT MHEHHE O TOM, YTO HMEIOT
MECTO ClIyyaW, KOrJla TpOSBJIECHHE BOBHE HAaMEPEHHsS COBEpPLINTHh
MIpecTyIUIeHHe 00pa3yeT CaMOCTOSTENbHBINH cocTaB npecTymuieHus. [1o ux
cJI0BaM OOHapyXeHHE yMbICIIa IIPU 3TOM MPUOOPETAEeT XapakTep peantbHON
Yrpo3bl, 32 YTO 3aKOH YCTAHABIMBAET YIOJIOBHYIO OTBETCTBEHHOCTE.
[MogobHoe MHeHuWe sBisiercss OmMOOYHBIM. DakT  yCTaHOBIIEHUS
OTBETCTBEHHOCTH 3a yrpo3y emie He o3Havyaer, uro YK PO
TpelycMaTpHBaeT OTBETCTBEHHOCTh 3a YCTAHOBJIGHHWE HAMEPEHUs JHla
COBEpIINTh Yrpokaemble nercTBusi. OOHapy)KeHHE yMBICIIa UMEET CBOMM
TIOCIJIE/ICTBHEM JIOBE/ICHHE JI0 CBEJCHUS TPEThUX JIMI] HAaMepeHHe cyObeKTa
COBEpIINTH TPECTYIUICHHE, - U TOJNBKO. YTpo3a ke MHpelCTaBiIsieT coOon
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TICUXWYECKOE HACWIINE HaJ KEPTBOH C IIEIHbI0O N3MEHEHHs €€ MOBEJCHUS B
WHTEpecax yrpoxaromero. B oOHapykeHHMH yMbICIa, B OTJIMYHE OT
CaMOCTOSITENIHOTO IIPECTYIUIEHUSI - YIpo3bl,  OTCYTCTBYET OCHOBHOM
MaTepHaIbHBIN MPU3HAK NMPECTYILICHUS - €0 OOIIeCTBEHHAs! OMTACHOCTD.

J1. B. BOJIINHA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

MOTHUBBI B IPECTYIIEHUSIX C HEOCTOPOXHOM
®OPMOU BUHBbI

MoTuUB NpecTyIUIeHUs SIBJISIETCS MHOI'OTPAHHOM YrOJIOBHO-TIPABOBOM
KaTeropuei, KOTOpoil B HayKe YTOJOBHOTO IpaBa IOCBSIIEHO OOJNBIIOE
KOIM4eCcTBO pabor. OmuuM u3 HauboJee CIOPHBIX SBJISIETCS BOIPOC O
HAIMYMA MOTHBAa B HEOCTOPOXKHBIX MPECTYIUICHHUSX. JTa mpodiema
OCTaeTCsl aKTyalbHOW MO Ceill JeHb, MOCKOJbKY Ha MPAKTHUKE BO3HUKAIOT
BOMPOCHI OTHOCUTEIHHOT'O TOTO, KaK OOOCHOBBIBATH MOBENCHUEC JIUIA TIPU
COBEpUIEHUH UM MPECTYIIEHUSI [0 HEOCTOPOXKHOCTH, CTOUT JIM BBISBISATH
MOTHB NPECTYIICHUSI U MOJIEKUT JIU OH BBISIBICHUIO.

Psan yuenbix, a umenHo W.T. ®unanoBckuii, WU. M. TsxkoBa
BBICKA3bIBAIOT MO3UIIMIO, B COOTBETCTBHM C KOTOPOH NPUMEHHUTENBHO K
HEOCTOPOKHBIM MPECTYIUIEHUSIM MOXKHO TOBOPHUTH JIMIIL O MOTUBE U LEIH
MIOBEJICHHUS, HO HE mpecTyruieHus. OTHAKO OHU HE OTPUIIAIOT TOT (DAKT, 4TO
MOBEJICHHE JIFOOOT0 BMEHSIEMOrO YeJIOBEKA SIBISCTCS MOTUBUPOBAHHBIM U
LIeJIeHAIIPaBJICHHBIM.

B mnporuBoBec naHHOW TOUKM 3pEHUs] NPUBOASTCS APTyMEHTHI,
00OCHOBBIBAIOIINE HAJMYAE MOTHBOB B MPECTYIUICHUSX C HEOCTOPOKHOU
¢opmoti Bunbl. B wactHOCTH, T. M. Jlomatina u M. U. EHukeeB roBopst o
TOM, YTO B HEOCTOPOXKHOM IPECTYITHOM IMOBEJACHUN MOTUB €CTh U B HEM
MIPOSIBIISIETCS COI[MANIbHASI TTO3UIIMSI JTMYHOCTH, €€ BHYTPEHHUE YCTaHOBKH,
KOTOpBIE BBICTYTIAIOT KaTaJlu3aTopoM Oynyiero MIPECTYITHOTO
HeocTopoxHoro nopeAeHus. [lpu stom M. 1 ExnunkeeB momuepKkuBaeT, yTo
TOJIbKO BBISIBJIEHHME MOTHBA U IO3BOJISIET YCTAHOBUTH OTHONICHHE JIMIIA K
HACTYMUBIIUM MPECTYNHBIM NocieacTBusiM. HecMoTpst Ha TO, UTO MOTHUBBI
HEOCTOPOXKHBIX JEUCTBUN HE HAIpaBJIEHbl HA COBEPIICHUE MPECTYIUICHHUS,
OHHU OOBIYHO CONEPIKAT JIEMEHTHI OTPUIIATEIIFHOTO OTHOIICHHUS YeJI0BEKa K
HOpPMaM ¥ TIpaBHJIaM TIOBEICHUS B OOIIECTRE.

HanbGonee 000CHOBaHHOHM NpEACTaBISIETCS IO3MLUS CTOPOHHHKOB
HAJIMY¥SE MOTHBOB B MPECTYIUICHUAX C HEOCTOPOXKHOU (hopMoii BuHBL. Eciu
MBI TOBOPHMM O TOM, 4YTO IIOBEJCHHE JIIOOOr0 4YeNIOBeKAa SIBISACTCS
MOTUBUPOBAHHBIM, a HEOCTOPOXKHOE MpeCTyIUIEHHE SIBIISICTCS
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PAa3HOBHUJIHOCTBHIO MOBEACHUA YCITOBECKA, TO U OTPULIATH HAJIUINEC MOTHBOB B
HCOCTOPOXKHBIX NPECTYIUICHUAX HE NPEACTABIACTCA BO3SMOKHBIM.

E. A. BYJITAKOBA
CII6 IOU (¢) ATTI PO

HEKOTOPBIE BOITPOCBI UCCJIEJJOBAHUA
KPUMHUHOJIOTHYECKUX ®PAKTOPOB IIEHUTELIMAPHBIX
KOH®JIUKTOB

PedopmupoBanue yromoBHo-ucomHUTENbHON cucteMbl  (YUC)
SIBIISICTCSL HEOTHEMIJIEMOH YaCThIO KPYITHBIX OOIIECTBEHHBIX MPE0Opa3OBaHMI,
MPOBOJIMMBIX B CTpaHe. VICTOpUM W3BECTHO, 4TO JIFOOBIE pPeOpMEI
COIPOBOXKIAIOTCSA  ONMPEICICHHBIME ~ KOH(IUKTAME, MPOBOIMPYIOT KX
BO3HHKHOBCHHE. B CBS3M ¢ O3TUM HCCIENOBaHHE KOH(JIWKTOB B
TICHUTCHIUAPHBIX YIPSKJICHUSIX MPUOOPETAET 0COOYIO aKTyaTbHOCTb.

B Hactosimiee BpeMs NPOMCXOJUT COKpAIEHWE YWCIEHHOCTH
ymyHoro cocraBa YUC, um 310 HecMmoTps Ha TO, uro Poccusi 3aHumaer
JIMAUPYIOUIUE MO3ULIMU TIO0 KOJIMYECTBY OCYXKIEHHbIX B mupe. B 2012 roay
9TO SIBWIOCH MPUYMHOM POCTa TMPECTYITHOCTH B  HCHPABUTEIBHBIX
yupexaenusx. ITo unadopmanun ®CHUH Poccuu B 2014 rogy curyarus
VIY4IIWIACh, OOIEe KOJUYSCTBO 3aPETUCTPUPOBAHHBIX MPECTYIUICHUH
B MECTax JIMIIEHUS cBOOOBI COKpaTuiioch Ha 11,7 %.

[enbro Hamero uccienoBaHUs OBUIO W3yYCHUE MEHUTEHIIMAPHOTO
KOH(JIUKTA, B YaCTHOCTH, €r0 MOHATHS, MPHYMH U YCIOBHIA BO3HUKHOBEHHUS
KaK MEXIY OCYXKIEHHBIMU, TaK U MEKJIY OCYXJCHHBIMH U COTPYAHUKAMH
HCTIPABUTEIILHOTO yUpekacHUs. Hamu Obuti omporneHsl cotpynHukn OKY
KII-19 OYX]J] Y®CHH Poccun o ApXaHTeabCKoi 00J1acTH, a TaKKe JIUIIA,
OTOBIBAIONINC HAKA3aHUE B IAHHOM UCIIPABUTEIHEHOM YUPCIKICHHH.

ITo wuroram wuccnenoBaHusi HaMU COCTaBJI€H TEPEYEHb MPUYNH
koH(mukTOoB. Ha mepBoM Mecte o00bYaW © TPAJUIMUA TIOPEMHOM
CYOKYJNBTYpBI, 3aT€M WIyT a3apTHHIC WIPhI, HEMPABOMEPHOE IOBEICHUE
OCYXKJICHHBIX, HEYIOBJICTBOPEHHOCTh COITHAJIBFHO — OBITOBBIMH YCIIOBUSIMH, a
TaKKe Pl IPYTUX MPUYUH.

Ha w©am B3misiy, mOpoQIiIakTHKa KOH(UIMKTOB C  YYacTHEM
OCYXXJIEHHBIX JOJKHA BKJIIOUaTh TaKWe HalpaBleHUs, KaK yaydllleHue
MaTepuanbHOro obecricueHus HCTIPABUTENbHBIX YUPEKIEHUH,
COBEpUICHCTBOBAHUE  YTOJIOBHO-UCIIOJHUTENBHOIO  3aKOHOJAATEJbCTBA,
pa3BeHYaHUE TIOPEMHOI» CYOKYIBTYpHI, 00ph0a ¢ BPEIHBIME MPUBBIYKAMH
OCYXXJIEHHBIX, YIyYIlIEHHE YCIOBUM HMX COJEpXaHWs B HCHPABUTEIbHBIX
YUPEKJEHUSIX, YIYUIIEHUE OpraHu3alliy TpyAa OCY>KJIEHHBIX U T.]I.
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. A. BAPKOB
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

YT'OJIOBHO-IIPABOBASI OIIEHKA YEUICTBA JIMIIA B CBSI3U
C BBIIIOJIHEHUEM OBIIECTBEHHOI'O JOJIT'A

AHanmu3 pa3bsACHEHWH BBICHIMX CYAEOHBIX WHCTAHIMH IT03BOJISIET
TOBOPHUTH 00 U3MEHEHHUSIX B TOJIKOBAHUHM IOHSATHS «OOIIECTBEHHBIN JJOMII».
CornacHo mnocraHosieHuo Ilnenyma BepxoBHoro Cynma Poccuiickoit
@enepanin «[lo nemam 00 yOwmiictBe» or 27 sHBaps 1999 r. moxg
OOIIECTBEHHBIM JIOJTOM TTOHUMAETCS «OCYLIECTBIICHHE T'PakJaHUHOM Kak
CHeLUaIbHO BO3JIOKEHHBIX Ha HEro 0OS3aHHOCTEH B MHTepecax oOliecTsa
WIN 3aKOHHBIX HMHTEpecax OTAENbHBIX JIMIl, TaK M COBEPIICHUE IPYrHX
0OIIECTBEHHO TOJIE3HBIX JEUCTBUI». B CBSI3M ¢ HEIOCTATOYHON YETKOCTHIO
JIeTaNbHBIX  (POPMYJIMPOBOK B HAyKe YrOJOBHOTO NpaBa IpelararoTcs
pa3IMYHbIE TPAKTOBKH JaHHOTO MOHATHS. C OJHOW CTOPOHBI HAOIIOAAIOTCS
TEHJSHIIMM B  pa3BUTUM JAHHOTO  HampaBieHWs. BnepBole Ha
oOIIeCTBEHHOCT,  OblTa  BO3JIOXKEHa  OOS3aHHOCTh  BBINOJIHEHUS
OOIIECTBEHHOr0 JI0Jra B paMKax 3aKoHAa. 3aKOHOJATeNb 3aKperuIseT
JerabHyI0  (opMy BBINIONHEHHS! CIIEHHUANTBHO BO3JIOXKEHHBIX Ha JIMIO
00s13aHHOCTEW B MHTEpecax o0IIecTBa WM OT/IENbHBIX JInI B DenepanbHOM
3akoHe oT 2 ampenst 2014 r. No 44-03 «OO0 y4yactum rpakiaH B OXpaHe
OOIIECTBEHHOTO0 MOpPSAKa», YTO BHOCHT OIPEAEICHHYIO SICHOCTH B
paspsacHeHust cyna. OIHAKO BO3HUKAIOT TPYIHOCTH OTHOCHTENEHO
MIOHUMaHHS CMbICTa (POPMYIHPOBKH «COBEpIIEHHE JAPYTUX OOIIECTBEHHO
TIOJIE3HBIX JIeWCTBUI». BecbMa IMMpOKOE TOJNKOBaHHWE OOILIECTBEHHOTO
JIoNra, a TakKe BKIIOUEHHWE B HEro MepeyHs ONpEeNeSICHHBIX IeHCTBHHA
CO3JlaeT WILTIO3MI0 «OecKpaifHero» NMOHMMaHMs OOIIECTBEHHOTO J0Jra, B
pe3ynbTaTte 4Yero psja ucciefoBaTenell 00OCHOBAHHO BKIIIOYAIOT B HETO
HPaBCTBEHHBIN JIONT, YTO, Ha HAIll B3IJIA[, HEJOIMYCTUMO. B cBsi3u ¢ 3TUM
MBI CYMTAEM HEOOXOAMMBIM BHECTH COOTBETCTBYIOUIME HW3MEHEHHS B
neictByromee nocraHosineHue Ilnenyma BepxoBHoro Cyma Poccuiickoit
Ddenepanyu.
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A. E.TTOPEYHOB
WBaHoOBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

K BOITPOCY O PABI'PAHUYEHHNU YT'OHA U KPAKH
ABTOMOBWNJIA ITO CYBBEKTUBHBIM ITPU3HAKAM

B psine Hay4HBIX pabOT BBICKa3hIBAIOTCS HJIEH, YTO COCTABHI yrOHA
1 Kpa)ku aBTOMOOWJISI COIMKEHBI 110 Psily CYOBEKTHBHBIX MPU3HAKOB, TAKHX
KaK KOpBICTHasi IIeNb W KOPBICTHBIH MoOTMB. [loHMMaHWMe yroHa xak
KOPBICTHOT'O TPECTYIUIEHHS CBS3aHO C IIMPOKHM TOJKOBAHHUEM YUYEHBIMHU
TEpMHUHA «IIENb XUIIEHHUs». B X MOHMMaHUM KOpHICTHAS 1I€Th — 3TO JIMIIb
OJTHa COCTABJISIOIIAS IIENM XWIIEHUs, KOTOpas JOJDKHA TOJKOBATHCS Kak
oOpaleHre MMYIIECTBa B IOJIb3y BHHOBHOI'O WM ApPYrux juil. WHbIMK
CJIOBaMH, ITOCKOJIBKY ITPH YIOHE PEYb MJIET O BPEMEHHOM M03aNMCTBOBaHHUN
aBTOMOOWIJIS, TO, 1O MHEHHIO HCCIleoBaTeneld, B €ro JeHCTBHAX
OTCYTCTBYET LeNlb XHIIeHWs. [Ipy 3TOM, TNOBTOpUM, aBTOpaMH HeE
OTpHUIAETCS JOCTHXEHHUE MIPECTYITHUKOM KOpBICTHOW 1ein. Ha Hamr B3rusiz,
Oonee yOeqUTENBHBIM MPEACTABISETCS WHOM MOAXOJ K ITOHUMAaHHIO
CcyOBeKTHBHON CTOpOHBI yroHa. MccnenoBarenu 0TMEYaroT, YTO KOPBICTHON
LEeTH TpU YrOHE aBTOMOOWJISI OBITH HE MOXET, TaK KaK €e OTCYTCTBHE U
CIIY)KHT TEM TIIPU3HAKOM, KOTOPBIH IIO3BOJISIET OTIPAHUYUTH Kpaxy
aBTOTPAHCIOPTa OT HETIPABOMEPHOT'O 3aBJIa/ICHUS] aBTOMOOMIIEM I HHBIM
TPAHCIIOPTHBIM CpeAcTBOM 0Oe3 menu xumieHus. Cam ¢axkT BpeMEHHOro
WCIIONIb30BAaHMS aBTOMOOWIISI IOATBEPIKIAET OTCYTCTBUE KOPBICTHOW LETH Y
BUHOBHOTO B yroHe. [IpaBonprUMeHHTEINb TaKKe MUMIET 00 OTCYTCTBUU TIPU
YroHEe KOPBICTHBIX MOOYxaeHuH (cM. 1. 28 mocranosnenust [Tnenyma BC
P® ot 09.12.2008 r. Ne 25). C 3Toli peKOMEHAANUEH TPYIHO COTIACUTHCS,
T.K. OTCYTCTBHE KOPBICTHOW IEJIM HE O3HAYAET OTCYTCTBHE M KOPBICTHBIX
nooyxaenuit. C MeTOHONOTMYECKUX IO3WIMKA IIeJb BTOPHYHA II0
OTHOIIEHHWIO K IIOTPEOHOCTSM U IOOYXKIEHHSM, KOPHICTHBI MOTHUB U
KOPBICTHAS LIEJTb SBJISIFOTCS] Pa3HbIMU MOHATHsMH. C Hallled TOUKU 3peHus,
B CIIy4asx, KOrJa 3aBjaJieHHe aBTOMOOWMIEM NPOJUKTOBAHO CTPEMIICHHEM
COKOHOMHTH Ha TPAHCIIOPTHBIX PACXOaX, OCYIIECTBUTH ITEPEBO3KY KAKOTO
— mu00 UMYIIIECTBA, UCTIOIb30BATh TPAHCIIOPT ISl YACTHOTO N3B03a, MOXKHO
ycMaTpUBaTh HaJlMuMe KOPBICTHBIX MOOYXKJEHUH B JCHCTBUSIX BUHOBHOTO.
[lpn sTOM NMIO HE NOMKHO MMETh YMBICIA Ha OOpalieHHWe YrHaHHOTO
TPAHCIIOPTHOT'O CPEJICTBA B CBOIO TOJIB3Y WIIM TOJIB3Y APYTHX JIHII.

B menom, pasrpaHnueHne yroHa M XUIIEHHS aBTOMOOWJIS CIIEAYeT
MIPOBO/ITH IO TAaKOMYy IPHU3HAKy COCTaBa, KaK IIEJNb MPECTYIUICHHUS.
OTcyTcTBHE KOPBICTHOW ILienu OyAeT O3HayaTh COBEpIIEHHE BHHOBHBIM
yroHa.
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A. A. KAPT' ATIOJIBIIEBA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

INOHATUE U TPU3HAKU NPECTYIIHOI'O COOBIIECTBA
B PAMKAX CT. 210 YK P®

Hoseiit @3 ot 3.11.09 Ne 245-®3 "O BHeceHMHM H3MEHEHUH B
VYronosuslil konekc Poccuiickoit deneparmu u B crateio 100 VIIK PO"
BHEC B YrOJIOBHOE MNpaBo Poccuu oOYeHb BakHble M3MEHEHHMA B LENIX
ycuieHust 00pbOBI ¢ OpraHM30BaHHOW IPECTYIHOCThIO. B mosicHUTENbHOM
3anucke k mpoekty d3 ykazaHo, yTo HoBas aucnozuuug 4. 1 ct. 210
MO3BOJIMT TPUBJIEKATh K OTBETCTBEHHOCTH JIUJEPOB NPECTYMHOH Cpensl,
OCYILECTBIIIONINX  PYKOBOJCTBO  IPOTHUBONPABHOM  JAEATENBbHOCTHIO,
HCTONB3YIOMIUX CBOE BIUSHME HAa YYaCTHUKOB  OPraHU30BaHHBIX
NPECTYNHBIX ~ TPYIN, HO HE COBEPUIAIONIMX JIMYHO KaKHUX-JIMOO
mpectymieuil. 4. 1 cr. 210 YK P® Tenmepr ykasplBaeT Ha BOCEMb
CaMOCTOSITENIBHBIX BUJOB OPraHU30BAHHOW NEATENBHOCTU. B TOM YHUCIE —
IISITh HOBBIX, COBEPILIEHHBIX JIUIIOM C UCIIOJIB30BaHUEM CBOETO BIUSHHSA Ha
YYacCTHHMKOB OopraHu3oBaHHbIX rpymnn. ComnocraBnenue cr. 35 u 210 YK PO
MOKa3bIBAET, UTO COJEpIKAIMecs B HUX MOHATHUSA U MPU3HAKU MPECTYITHOT O
coo01ecTBa HeofHO3HAUHBI. B wacTHOCTH, B €T. 210 OTCYTCTBYET yKa3zaHHe
Ha HOBOBBEJEHHBIN 3aKOHOJATENEeM INPHU3HAK CTPYKTYPUPOBAHHOCTH, KaK
OTIMYUTENbHBIN. MHEHUs yueHbIX 37ech paszaenwincsk. B 4. 4 cr. 35 VK
PO ykaspiBaeTcs, 4TO IPECTYIHOE COOOIIECTBO MOXET COCTOSTh U3
00bEAMHEHHBIX OPraHW30BAaHHBIX TPYII, JAEHCTBYIOIIMX II0Jl E€AWHBIM
PYKOBOJCTBOM, a B HOBOM pefakiuu cT. 210 YK P® roeopurcst Tonsko o
KOOpJAMHAIMK TPECTYNHBIX JEHCTBUIN, O CO3JaHMU YCTOMYMBBIX CBA3EH
MEXJly pa3JIUYHbIMU CaMOCTOATENIBHO ACUCTBYIOUIMMH OPraHU30BAHHBIMU
rpynnamu. B nucnosunun 4. 1 cr. 210 YK PO BHuMaHue 3akoHOmaTeNs
TakKe 00paIleHO Ha KPUMUHAU3AIUI0 KOOPIMHAITMOHHBIX JCHCTBYN "I,
HMMEIOIIUX BJIMSHUE B IPECTYMHOM Mupe", a B JONOJHEHHOH 4. 4 cT. 210
YK P® pernameHTupoBaHa OTBETCTBEHHOCTh 'NHUIA, 3aHUMAIOLIETO
BBICIIICE IIOJIOKEHHE B MpecTynmHoW uepapxuu". OIHAKO B 3aKOHE HE
YKa3aHO, KOTO HMEHHO CIIeAyeT IMOHMMaTb B KadyeCcTBE TAaKOBBIX U HE
3aKpEIUIEHBl PAa3IUUUs MEXKIY HUMU.
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10. A. KOPOJIEBA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

K BOITPOCY O HIOMEIIEHUHN HECOBEPIIEHHOJIETHEI'O
B CYBY3T (B PAMKAX u. 2 cT1. 92 YK P®)

Hauunnas ¢ 1964 r., x uyiciay yroJoBHO-IPaBOBBIX Mep BO3AEHCTBH,
IIPUMEHSEMBIX B OTHOIIEHUU HECOBEPIIEHHONETHUX, OTHOCAT IIOMEIECHHE B
CrieMagbHOe Y49eOHO-BOCIMTATENFHOE YUPEXKICHHE 3aKphITOrO THIIA
(ITocranoBnenne Coera MunuctpoB ot 31.07.1964 1. Ne 635). Ha
CErOHAMNIHUN JEHb OJHOW M3 KaTeropuil MOIPOCTKOB, K KOTOPBIM
MIpUMEHSETCS JAaHHBIA MHCTUTYT, SBJSIIOTCA JIMIA B Bo3pacTe g0 18 ier,
NpU3HAHHBIE BUHOBHBIMH B COBEpIICHHH NPECTYIUIEHUS, W KOTOPBIM
Ha3HAYeHO peallbHOE Haka3aHWEe B BHJE JIMIIEHHS CBOOOIBI, HO
OCBOOOX/ICHHBIE OT €ro OTOBIBaHWS B IOPSIKE, MPEIyCMOTPEHHOM 4. 2
cr. 92 YK P®. Jlna mnomemeHus HecoBepuieHHonetHero B CYBY3T
HEOOXOAMMO YCTaHOBHUTH OCHOBAaHHS W YCIIOBHS, HaJM4He KOTOPBIX
00s3aTeNbHO B KaXJOM  KOHKpeTHOM  ciydae. OcoOeHHOCThIO
paccMaTpuBaeMOM Mephl, BBIBOJASIIEH €€ M3 CHUCTEMbl HaKa3aHWid, |
OTAMYaloIe OT JpPYTHX MPUHYAUTENIBHBIX MeEp BOCIUTATENbHOIO
BO3/ICHCTBUS, SBJISETCS TpeOOBaHME K BBIABICHHIO HYXIAEMOCTH
TIOAPOCTKA B OCOOBIX YCIOBHAX BOCIHUTAHHS, OOY4EHHUS U MEAarorudeckom
noaxoze. st TOCTHKEHNsT UCTIPAaBIICHUsI Ha TAHHOM JTare He Tpedyercs
NPUHATHS KapAWHAJIBHBIX PELICHWH, a JOCTaTOYHO PEHIMTh 3aJady I0
NICUX OJIOTUECKOH, MEIAULHCKOH, COLIMANBHOU peaduIUTanu
HECOBEPUICHHOJIETHET O, BKIII0Yask KOPPEKIIUIO €T0 MOBEIECHUS U alalTalllIo
B 00IIECTBE, a TAKXKe MOJydeHUEe 00pa30BaHUsL.

He cMotps Ha TO, uTO 3aKOHOAATENb YPETYIMPOBAI PAJ BOIPOCOB,
OTHOCSIIMXCSl K TOPSIKY TIOMEIIEeHHs W TIpeOBIBaHMS MOAPOCTKOB B
CHelMaTIbHOM YUPEXKAECHUHU, B HACTOAIIEEe BpeMs B TEOPHUM U NPAKTUKE
YrOJIOBHOTO TIpaBa oOpamiaercs BHUMAaHHE Ha CIEIYIOUIME BOIPOCHI:
CYIIECTBOBAHNE HEONPENEIEHHOCTH B 3aKOHOMAATENBHBIX (hOpMynnpoBKax
Ipy  OmpeaeieHun MpaBoBol cymHocTu momemenuss B CYBVY3T;
ype3MepHas OrpaHUYEHHOCTh CUTYaIUil, B KOTOPBIX BO3MOYKHO ITOMELIEHNE
B CYBVY3T; orcyrcrBue pasrpaHMYEHUs MEXAY CIydasMH MPUMEHEHUs
cT. 90 u 92 YK P®; HeyperyniupoBaHHOCTh Ha 3aKOHOJATEIHHOM YPOBHE
BorpocoB  npeObiBanus B CYBVY3T; npoxuBaHHe IOJPOCTKOB,
opraHuzoBaHHoe 0e3 ydera BO3PACTHBIX OCOOEHHOCTEH M CTEneHu
aHTHOOLIECTBEHHONW HAIpPAaBIEHHOCTH JIMI; HEBO3MOXXHOCTb OTMEHBI
JTAHHOW Mephl B ciydae TIpyOOro HapyulleHWs MOpsiKa NpeObIBaHus B
YUPEXKACHUH U Jp.
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M. P. MATOMEJIOBA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

W3HACHUJIOBAHME U PABBPATHBIE JIEVICTBUSI:
IPOBJIEMBI KBAJINOUKALINU

OtMmeuaemMoe B MOCIEAHUE TOAbl YCHUIEHUE 3aIlUThl IOJIOBBIX
HMHTEPECOB HECOBEPILIECHHOJIETHUX HAIMPSIMYIO CBSA3aHO C MIPUHATUEM LIENOT0
psaa 3akoHOB. OIHAKO OT/IENIbHBIE HOBALIMOHHBIE U3MEHEHUS 3aKOHOIaTeNs
MOPOJUIN  OIpEJEeNICHHbIE TPYJHOCTH IpaBolnpuMeHeHus. OpHa u3
npobiieM Kacaercs pasrpaHuYeHUs COCTaBOB MIPECTYIUICHUH,
npeaycMoTpeHHsIX cT. 131 u 135 YK PO.

IMox pa3BpaTHBIMH AEHCTBUSMHU C OOBEKTHBHOW CTOPOHBI CIEAYET
MMOHUMATh aKT TMOBENCHHUs JMIa (IPOTHYCCKOrO, BO30YXKIAIOMIETO,
J000CTPACTHOTO, JPYTHMHU CJIOBAaMH, CEKCyalbHOI'O Xapakrepa), He
SIBJISTFOILIMIACS TIOJIOBBIM CHOIIEHHEM, MY)KEJIOKCTBOM HWIIM JIECOMSTHCTBOM,
HalpaBJICHHBI Ha CEKCyaJbHOE YAOBJIETBOPEHHE BHHOBHOIO W (WIIN)
MOTEPIIEBIIET0, KOTOPBIM MOCTUT JBEHAALATUIETHErO BO3pacTa, HO HeE
noctar 16 jer u oco3HaeT (aKTHUECKUH XapakTep COBEpIIAEMBIX C HUM
neiictBuii. B coorBercTBuM ¢ m. 16 HoBoro mnocraHosieHus Ilnenyma
Bepxosraoro Cyna P® ot 4 nexabpst 2014 r. Ne 16 «O cyneOHOM npakTHke
[0 fAeidaM O MPECTYIUIEHUSIX NPOTUB IOJIOBOW HENPUKOCHOBEHHOCTH U
MOJOBOM  CBOOOJBI  JIMYHOCTH» (U3MUYECKOE HACHIIHME, Yyrpo3a ero
NIPUMEHEHHS,  HCIONb30BaHWE  OECIIOMOIIHOTO  COCTOSHUSI  JIWIIA,
NIPUMEHSIEMbIEe B XOJI€ Pa3BPaTHBIX JEHCTBUH, UCKIIOUAIOT KBaJIH(UKAIINIO
coziestHHOro 1o cT. 135 YK P®.

Ha mam B3rmsa, ciaeqyeT COINIaCUTHCA C YYEHBIMM, KOTOpBIE HE
CTaBSAT 3HAK pPABEHCTBA MEXJY pa3BpaTHBIMH JEUCTBUSMH UM TEMHU
HACHJIbCTBEHHBIMU BapHaHTaMU CEKCYaJIbHOTO MIOBEJIEHUS c
MOTEPIIEBIIMMU JTULAMH, KOTOPbIE HAIIUTK 3aKkperienye B ¢T. 131 u 132 VK
PO.

[TosTomy B mensix noBbIIeHUs 3(H(PEKTUBHOCTH YT OJIOBHO-TIPABOBOH
OXpaHBI MIOJIOBOM HENPUKOCHOBEHHOCTHU HECOBEPILIEHHOJIETHHX,
ycTpaHeHus Ipo0iieM, BOSHUKAIONMX MPH KBATH(HUKALIUK, U o0ecIieueHHs
€IMHOOOpa3HOro INPHMEHEHHWs 3aKoHa Tpe/ularaercsi OTKa3aTbCs OT
OTHECEHHUS Pa3BpPaTHBIX AEHUCTBUIN, COBEPILIEHHBIX B OTHOILIEHUU JIUIA, HE
Jocrurimiero 12-yeTHero Bo3pacrta, K NMPECTYIUIEHUSIM, MPEIyCMOTPEHHBIM
m «Oo» 4. 4 ct. 131 1. «Oo» 4. 4 ct. 132 YK P®, nockonbky yka3aHHBIC
JIesTHUST 00J1a/1al0T HECOBIAIAIONIMMHU OO BEKTHBHBIMY XapaKTepUCTUKAMH U
pa3nU4HON OOIIECTBEHHOW OMACHOCTBIO, a TaK € yKa3aTb B IUCHO3ZUIMH
g.1 cr. 135 YK P® Ha oTCyrcTBHE MNpHU3HAKOB IPECTYIICHUH,
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npeaycMotpeHHsix c1. 131, 132 u 134 YK P®, uto nmo3onut Oosee 4eTko
OTIPaHUYUTH pa3BpaTHbIE JEUCTBUS OT UHBIX MOJOBBIX MPECTYIICHUH.

A. JI. MACJIOB
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

K BOIPOCY O BO3MOKHOCTH UCIIOJIb30BAHUA
3KCTPACEHCOPHBIX CIIOCOBHOCTEM B POCCUICKOM
YI'OJIOBHOM INPOLECCE

Haumnas ¢ 90-x romos 20 Beka, paOOTHUKH HPaBOOXPAHUTEIHHBIX
OpPraHOB W TOTEpIEBIIME BCE Yallle CTalW 00pamathCs K IMOMOIIN JIHII,
00J1a1a10IINX 9KCTPACEHCOPHBIMH CITOCOOHOCTSIMH, KaK MPaBHIIO, 10 0C000
CJIOKHBIM YI'OJIOBHBIM JIellaM. B CBSI3M € 3TUM B TEOpHUM M HA NPAKTHUKE
BO3HHMKAIOT  MNpOOJIEMBI ~ y4acTHsi ~ OKCTPAaCEHCOB B YTrOJIOBHOM
CyJIOIIPOU3BOJICTBE B KaueCTBE CBHICTENEH, CIIEHMAaINCTOB, SKCIEPTOB, a
TaKKe TPHIAHUS JIOKA3aTeIb.CTBEHHOW CHJIBI IIONIyYEHHBIM OT HHUX
cBeneHusM. [lomaraeM, 4To SKCTpaceHC HE MOXKET OBITh CBHIIETENEM II0
YrOJIOBHOMY Jeily. Bo-TepBbIX, YHHKANbHBIH lap HENb3s paccMaTpuBaTh
KaK HCTOYHHK OCBEIOMJIEHHOCTH 00 OOCTOSITENBCTBaxX Jeiia, MOCKONBKY
HEM3BECTHA MpHUpOJia €ro IpoUcXokIeHus. Kpome Toro, B ciydasx
HEBEPHOT'0 OTPAYKEHUS! B CO3HAHWHU Ja)XX€ CHIIFHOT'O DKCTpaceHca COOBITHS
NPECTYIUIEHHs, 3aKOHOMEPHO BO3HHMKAaeT BoOmpoc 00  YrojoBHOH
OTBETCTBEHHOCTH 3a Jady 3aBEJOMO JIOXKHBIX I1OKa3aHWH. ApPryMEHTHI
OTHOCHTEJIFHO BO3MOKHOCTH YJacTHsl SKCTPACEHCOB B KaYECTBE IKCIIEPTOB
U CIEHUAJINCTOB TaKKe HE BBIIEPKUBAIOT KpUTUKH. Hecmorps Ha
OTCYTCTBHUE B 3aKOHE IIOHATHS CIIEMAJIbHBIX 3HAHWH, OOJBIIMHCTBO
MPOLIECCYaJIMCTOB HA3bIBAIOT OAHUM M3 HMX O0O0SM3aTENbHBIX HPU3HAKOB
Hay4YHOCTb, KOTOPOI SKCTpaceHCOpHbIE 3HaHUs He obOnanaroT. bomnee Toro,
crnenoBatens (Cyd) JOIKCH YOSIUThCS B KOMIICTCHTHOCTH CIICIIUAIIUCTA,
JKCIIepTa, 4YTO B  OTHOIIEHHMHM OKCTPAaCEHCOB  cJeNaTh  KpaiiHe
npobsnematuyHo. [lo3TOMYy HeEnb3si TOBOPUTH M O JOKa3aTelIbCTBEHHOM
3HAYEHWU TMOJYYEHHBIX OT HUX CBEIEHMH, KOTOpBIE K TOMY K€ 3a4acTyio
BBIDOKEHbI B BEPOSTHOCTHOW (QopMme, T.e. He 001agaroT CBOWCTBOM
JIOCTOBEPHOCTH.

Bce ckazaHHOe TMO3BONISIET cIeNaTb  BBIBOA O TOM, UTO
NPEXJIEBPEMEHHO  BKJIIOYaTh OKCTPACEHCOB B  YHCIIO  YYaCTHHKOB
YTOJIOBHOTO CYJOIIPOM3BOJICTBA U paccMaTpHBATh IIPEJOCTABIEHHbIE UMHU
CBEeNIEHMSI Kak JoKazaTenbcTBa. OJHAKO TONydeHHass TakuM 00pa3oM
nHpopManus JODKHA TIIATENBHO IIPOBEPSTHCS, IOCKOJIBKY HOCHT
OPHEHTHPYIOIINIA Xapakrep. B aTolf CBS3M, OHa MOXXET WMETh, Ha Hall
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B3IJIA[], OINPCACJICHHOC 3HAYCHHUC [JId OCYIICCTBJICHUA OIICPATHUBHO-
PO3BICKHBIX MepOHpPIHTI/Iﬁ, BbIJIBH’KCHUS BepCI/IfI 1 HaIpaBJICHUA XOJa
pacciieoBaHus 110 CJIOKHBIM YI'OJIOBHBIM JI€JIaM.

C. P. MYPAJIOBA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

IOPUJNYECKASA TIPUPOJA CIIEHUAJIBHBIX BUJIOB
OCBOBOXIEHMS OT YIT'OJIJOBHOM OTBETCTBEHHOCTH

CornacHo 4. 2 cr. 75 YK P® numo, coBepimuBiiee TSKKOE WIN
0c000  TSHKKOE  IPECTyIUICHWE, OCBOOOXKITAaeTcs OT  YrOJOBHOH
OTBETCTBEHHOCTU B CIIy4asX, CHELUANbHO MNPEAYCMOTPEHHBIX CTAaThIMU
OcobeHHOIt yacT YTOJIOBHOTO KojieKca. Takue cilydau IMpUHSITO Ha3hIBaTh
CHeraJIbHBIMU BUIAMH OCBOOOYK/IEHHSI OT YTOJIOBHOM OTBETCTBEHHOCTH. B
HayKe YTOJIOBHOTO IIpaBa HET €JUHOr0 MHEHUS O TOM, MOXHO JHM HX
CUYHUTATh COCTABHOW YaCThIO0 MHCTUTYTA JESTENBHOIO pacKasiHHUs.

s Toro, 4roOBl OTBETHTH Ha STOT BOMPOC, HEOOXOIMMO YUecTb
clenyroluiee.

Bo-nepBbIX, = OCHOBaHUSI ~ OCBOOOXIEHHMS  OT  YrOJOBHOH
OTBETCTBEHHOCTH, IPEAYCMOTPEHHbIE B MPUMEYaHUSX K TOH WIM WHOU
cratbe OcobeHHoi wacTu YK, MMIepaTHBHBEI MO CBOEMY COJIEp)KaHHIO U
NPU HAJIWYUU OOCTOSITENBCTB, HA3BAaHHBIX B TNPHMEYaHHWHU, CyJ 00s3aH
OCBOOOJIMTH JIMIIO OT YTOJOBHOW OTBETCTBEHHOCTH. VHCTHUTYT ke
JIeITEIFHOTO pacKastHUsl sBJsIETCS  (aKylbTaTUBHBIM, COCTaBIISIET HE
00513aHHOCTb, a IIPaBO MIPABOIIPUMEHHUTEIIS.

Bo-BTOpBIX, 11 IPUMEHEHHS CIIEIMAIBHBIX BUIOB OCBOOOXKICHUS
OT YTOJIOBHOM OTBETCTBEHHOCTH, BBINOJIHEHHS BCEX YCIOBUN U OCHOBaHUM,
yKka3aHHBIX B 4. 1 ¢T. 75 YK P®, He Tpebyercs.

B-tperbux, momoxenus 4. 1 cr. 75 YK P® o nepBuuHOM
COBEpIIEHHH  NPECTYIUIEHHS, O  HEOOXOIUMOCTH  BBITIOJTHEHUS
OTpENICNIEHHBIX JEHUCTBUM, CBUAETENBCTBYIOIUX O AEATEIBHOM pacKasHUU
JIUIa, COBEPUIMBIIETO NPECTYIUIGHHWE, HE PpaclHpoCTPaHSIOTCS Ha
npumedanust K cratbsiM OcobenHoit wacth YK P®. K npumepy, B
COOTBETCTBUU ¢ mnpumedanuneM Kk cr. 205.1 VYK P®, nuno,
(uHAHCUpOBaBIIEE TepPOPUCTUYECKUN axT, 00s13aHO JIUILb
CBOEBPEMEHHBIM COOOIIEHWEM OpraHaM BJAacTH WM JIIOOBIM HWHBIM
Croco0oM Croco0CTBOBATSH, T.€. OKa3aTh MOMOIIb, B IPEJOTBPAIICHUN W
MIPECeYEHUH TEPPOPUCTUIECKOro akTa. B maHHON curyanum TpeboBaHne
SIBUTBCSI C TOBMHHOM WM OKa3aTh MOMOIIb CJIEACTBUIO B PACKPBITHU U
paccie10BaHUU NPECTYIJICHUS HE BBIBUTaeTCs.
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Takum 00pa3om, He cIeayeT Bce MPUMEYaHus K cTaThaM OcoOeHHOU
4acTH YTOJIOBHOT'O KOJEKCAa CYMTaTh pPAa3HOBUIHOCTbIO HWHCTUTYTA
JESTETPHOTO packasHus. HekoTopble W3 HHUX MPEICTABISIOT COOOM
CaMOCTOSTENIFHBIC BUJIBI OCBOOOXKIICHHS OT YTOJIOBHOM OTBETCTBCHHOCTH.

J1. B. IIEPKOBA
WBaHoBCcKUii rocy1apCTBEHHBIA YHUBEPCUTET

MECTO OTCPOYKHU OTBEBIBAHUSA HAKA3AHUSA
B CUCTEME MEP YI'OJIOBHO-ITPABOBOI'O XAPAKTEPA

Bompoc 0 ropuanYecKoil PUPOe HHCTUTYTA OTCPOYKH OTOBIBAHHS
HaKa3aHHUs SBJISIETCS JJOCTATOYHO CIIOPHBIM B YTOJOBHO-IIPABOBOH HAayKe.

Psim aBTOPOB OTHOCHT OTCPOUYKY K YrONIOBHOMY HaKa3aHHUIO, TaK Kak,
BO-TICPBBIX,  XapakTep  MOPUHYXKACHHSA,  KOTOPOMY  MOIBepraercs
OCYXXJICHHBI B TIEPHOJ] OTCPOYKH, HHUYEM HE OTIMYAETCS OT YrOJOBHOTO
HaKa3aHHs, a BO-BTOPBIX, HAKAa3aHHE M OTCPOYKA OTOBIBAHHS HAKA3aHHS
uMeroT obmue nend. OfHAKO, Ha HAII B3IJIS/, MPUHYXKICHHE CBOHCTBEHHO
HE TOJNBKO HAKA3aHHIO, HO W JIPYTHM MepaM YrOJOBHO-TIPABOBOIO
Bo3neicTBus. Kpome TOro, mpu NPUMEHEHHWH OTCPOYKU OTOBIBAHHS
HAKa3aHWs B IIOJHOM Mepe peaM3yercss TONBKO ILeldb WCHPABICHUS
ocyxaeHHoro. OTcpouka OTObIBAHUS HaKa3aHHs HE BIEUET 3a COOOH TaKoro
00513aTENBHOr0 TIPABOBOTO IOCIEACTBYSL YTOJOBHOIO HAaKa3aHUs, Kak
cymuMocTh. Clle[oBaTeNbHO, OTCPOUKY OTOBIBAHMS HAKa3aHUS HE CICAYeT
OTOXJICCTBJIATH C YTOJOBHBIM HAKa3aHHEM.

B ropuauueckoil JUTEpaType BCTPEUACTCS IO3WIMS, COINIACHO
KOTOpOW OTCpOYKa OTOBIBAHUS HAKA3aHHS SBIACTCS Pa3HOBHIHOCTHIO
YCIOBHOI'O OCYXICHHs, TaK Kak: 1) KOHKPETHBIH pasMep H BHJ
HAa3HAYEHHOTO HAKa3aHHs PeabHO HEe OTObIBAETCS;

2) Ha OCYXKJCHHOTO W MPH OTCPOYKE, W MPH YCIOBHOM OCYKICHUH
BO3JIATAIOTCS HEKOTOpbIE IOMONHUTENBHBIE O00S3aHHOCTH; 3) 00 Mepsl
SBJISIOTCS  (DaKy/IbTATHBHBIMH. OnmHako, MOXHO BBIICIUTH |
CYIIECTBCHHBIC PAa3HYUsl MEXAY OTCPOYKOH OTObIBaHHMS HaKa3aHHSA U
YCIOBHBIM OCYXK/ICHHEM, HAMpHUMEp, OTIMYAeTCs MepeueHb HaKa3aHHI,
MO3BONSIIOIIUX NPUMEHUTh KAKAYI M3 MEp; Pas3iuueH W Kpyr JHI, K
KOTOPBIM MOTYT OBITh MPUMEHEHBI YKa3aHHBIC MEPhI.

HawnGomnee 000CHOBaHHBIM TIPE/ICTaBIISIETCS MHEHHE
HCCIieIoBaTeNeH, BBIICTAIOIIMX OTCPOYKY OTOBIBAHHMS HAKa3aHUs B
KauecTBE  CaMOCTOSITENIbHOW Mephl YrOJOBHO-TIPABOBOTO BO3JCHCTBH,
KOTOpasl TPE/ICTaBIIeT IIEHHOCTh KaK MPaBOBOE CPEICTBO BO3JCHCTBHS Ha
OCY’K/ICHHBIX, HE MPEACTABIISIOMINX OOJIBIIOI O0IIECTBEHHON OMacHOCTH.
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B. B. CAJIbHIKOBA
VIBaHOBCKMIT TOCYIapCTBEHHBIN YHUBEPCHUTET

JIOMAIITHUAM APECT, KAK AJIbTEPHATHUBA 3AKJIIOUEHUS
o CTPAXKY

HeobxomyMoCTh  3amMThl  TpakiaH, oOIIECTBA, ToCylapcTBa OT
TIPECTYIUICHUI TIpe/ronaraeT BO3MOXHOCTb TIPUMEHEHHS! K YdacTHHKaM
YIOJIOBHOT'O CYZIONPOU3BOJICTBA MEP TOCYJapCTBEHHOrO NpHHY»KIeHus. Ho
opraHbl M JODKHOCTHBIE  JIMI[A,  OCYLIECTBIISIFOLIME  YTOJMIOBHOE
CY/IOTIPOM3BOJICTBO, KAXIBI pa3 MPUMEHSS TaKOe NPHHYKJICHHUE, TOJDKHBI
YUYUTBIBATH OalaHC MEKTY HHTEPECaMH MPaBOCYAWS U TIPaBaMH JIAIL, KOTOPHIE
TIO/IBEPTAIOTCS OTPAHUUYEHHIO B 3THX CITyJasiX.

Mepsl  mIpeceueHHss  OrpaHMYMBAET  CBOOOAY  IO/I03pPEBAEMOTO,
00BHHSIEMOTO M BECbMa OIIyTHMO 3aTpardBacT €ro npaBa M MHTepechl. Bor
roueMy u30HMpaeMas B OTHOIICHHWH I10JI03pEBAEMOro, OOBHMHSEMOrO Mepa
TIpeceyeHrs] TOJIDKHA BCEra COpa3MepsiThCS C HaKa3aHHEM, KOTOPOE MOMKET
OBITH HA3HAUYEHO JIMILY 32 COBEPILICHUE JAHHOTO TIPECTYIICHHSI.

3aKII0YeHNe M0J] CTPaXKy, SIBISSICh CaMOM CTPOrOM Mepoil pecedeHus,
TIPO/IOIDKAET OCTAaBAaThCsl M ONHOW M3 CaMBIX PacIpOCTPaHEHHBIX. 3a YeThIpe
roza aeiictBust HoBoro YIIK P® B crnienctBennsie nzonstopsl YUC noctynuino
6onee 1 muumrona 400 THICSY YeJIOBEK WM B cpetHeM OKoito 30 ThIC. UeroBeK
B wMecsll. Beictymass Ha 3acemanuu CoBera @enepaimu  DeniepalbHOTO
cobpanust PO 28.03.2008 r., T'enepansubiii  npokypop PO 0. . Yaiika
OTMETWJI, YTO LIMPOKOE TPHUMEHEHHE 3aKIIOYEHUsI MO CTPaXy B KadecTBe
MepbI TIpeceveHus HeaJIeKBaTHO COCTOSIHUIO TIPECTYITHOCTH B CTpaHe: CyJaMH
ynoinerBopsiercs cBbie 90 % xojataiicTB ciefoBareneil 0 3aKIIOUeHHUH O]
cTpaxy, Oomee Toro, «moj crpaxy Oepercs cBbime 30 % OOBHHSIEMBIX B
COBEPIIICHUH TMPECTYIUICHUI OOJNBIION M CPEIHEH TSDKECTH, a B TOCIC/ICTBHH
70 % W3 HUX TOMY4YalOT MeEpPy HakazaHWs, HE CBA3aHHYIO C JIMIICHUEM
cBOOO/IBI... 3a4eM MBI CaMW TPHUBUBAEM JIIO/SIM YTOJIOBHYIO M TIOPEMHYIO
CYOKYIBTYpY?»

He cekperoM siBIslercst ¥ TO, 4TO 3aKIIOYEHHE MO/ CTPaKy 3a4acTyro
TIPUMEHSIETCSl  CIIENIOBATENSIMM, KaK CPEACTBO JABJICHHS M TOMYYCHHS
TIPU3HATEHHBIX TOKA3aHHI.

Jomanmauii apect sBisieTcss Oonee MSATKOM Mepoil mpecedenws. OH
BBICTYTIACT B KAQUECTBE MEPhI NPECCUCHUSI, ATETEPHATUBHON 110 OTHOMICHHUIO K
3aKIIIOUEHHIO T10]1 CTpaxKy. JloManiHuii apecT He TONBKO Ooriee TyMaHeH, HO U
MeHee 3aTpaTeH sl ToCyiapcTBa.
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E. A. XY/ILIHIIEB

VIBaHOBCKMII TOCYIapCTBEHHBII YHUBEPCUTET
KBAJIMOUKATUA I'PYHIIOBBIX PASBOEB

Bonpoc o rpynmoBom pa3doe Bcerna NMpU3HABAICS OIHUM W3 CaMBIX
CIIOKHBIX TIpY KBaJM(UKaIMKM pa30OHHBIX HamajeHuil. B gokTpuHe n Ha
TIPaKTHKE BCTPEYAIOTCS CaMble Pa3JINYHbIE TOUKH 3PEHHS 10 STOMY ITOBOJLY.

B TOoM citydae, ecnu BHHOBHOE JIMIIO COBEpIIaeT pa3doil BMecTe C
JIUIIOM, KOTOpPOH HE IOJEKUT YTrOJOBHOM OTBETCTBEHHOCTH (HampuMmep, C
MaJIOJIETHUIM WM  HEBMEHSEMBIM), KBaIM(HUIMPOBATh €ro JACHCTBUA
HeoOxomuMo 1o 4. 2 cr. 162 YK P®, Ho He mo mpu3HaKy Ipymmbl, a 1o
TIPU3HAKY «PEIMET, HCIIONB3yeMBbIi B KauecTBe opykush». [1ogoOHO Tomy, Kak
9TO JIENAETCS B OTHOIICHHUH KUBOTHBIX.

SAensercs cnopHo nozuimsa I[lnenyma BC PO o npusHanuu
COHCITOJTHUTEIECTBOM JICHCTBUI JIMIA, KOTOPBIA IOMOrajl HCIIOJIHHTENIO B
BBIBO3€ IIOXHIIIEHHOTO UMYIIECTBA MJIX MTOACTPAXOBBIBAJ €TI0, IIOCKOJIBKY TaKast
KBaM(UKanMs SBHO NpOoTMBOpeunT HopMam OOmelr yactu YK PO o
coydacTui (MCKIIIOUCHHE MOXET COCTaBJATh JIMIIb B3JIOM JIBEpEH WM
pEIIeTOK, OXBaTblBa€Mble MPH3HAKOM  «IPOHMKHOBEHHWE B  JKHIMIIE,
TIOMEITICHHUE WA UHOE XPAHIITUIIIS) ).

[pu kBaymMUKaIMK IO TPU3HAKY «TPYIIIA JIUIL TIO TIPEIBAPUTEINEHOMY
CrOBOpY» HY)KHO YCTAaHOBHTb COTJIAIIICHAE O COBMECTHOM COBEPILEHHH pa30osl,
KOTOpOe 00s3aTenbHO JIOJDKHO COCTOATBCS 10 MOMEHTa HarajeHus. B
TIPOTUBHOM ClTydae JEeHCTBYIOT HOPMBI 00 JKcIecce HCIONHMTENS. B Tex
ClydasiX, KOrja TpyIna JOrOBOPWIACH O COBEPIICHWH KPakH, HO KTO-THOO
BBIIIIEN 3a TIPEe/Iesibl CrOBOpa M COBEPIIMII Pa30oi, W Jpyrve 4WieHbI TPYIITbI
BOCTIONB30BAJINCH ATHM, TO OHM BCE HECYT OTBETCTBEHHOCTh 3a pa300ii
TPYIIIOH JIMI] IO IPEABAPUTEILHOMY CTOBODY.

OCc00EHHOCTh OTBETCTBEHHOCTH 3a TPYIITOBOM Pa300i COCTOUT TaKKe B
TOM, YTO YMBICIIOM COYYaCTHHKOB OXBAaTbIBACTCsI NMPHMEHEHUE OpPYXHUs WIH
NPHYMHEHNE THKKOrO Bpela 370pPOBBIO, JlaKe €ClIM TOJBKO OJMH W3
COMCITOITHUTEJIEH COBEPILIII ATO.

Wnaue nenmo oOCTOMT C OpraHM30BaHHOW TPYIIION, Inie TPU3HAK
«YCTOWYMBOCTE» M3MEHSIET HEKOTOPHIEC IOPHANYECKIE KOHCTPYKIMN HHCTUTYTA
coydactus. Tak, CIOKHOE cOydacTHe C pas3fiefIeHHeM pojedl NpHU3HaeTcs
COHCITOITHUTEIECTBOM, JISHCTBHSI MHBIX COYYaCTHHKOB KBaJIM(HIMPYIOTCS 0e3
ccbUIkd Ha cT. 33 YK PO.
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Cmyodenueckas cekyus
MeXperuoHaJIbHOM HAYYHO-TPAKTUYECKOU KOH(pepeH un
«YI'OJIOBHAA OTBETCTBEHHOCTbB B YCIIOBHAX
BOEHHOI'O BPEMEHH (K 70JIETHIO I10OBE/IbI
B BEJIHKOH OTEYECTBEHHOH BOHWHE)»

H. B. BOHTAPbH
VBaHOBCKMIA rOCYAapCTBEHHBIA YHUBEPCUTET

MN3MEHA POAUHE B YCJIOBUAX BOEHHOI'O BPEMEHHN

Bo Bpems Benmkoii OteuecTBeHHOI BOIHBI O0ph0a C MPECTYIUICHHSMA
onMpasach Ha HOPMBI Pa3JIMYHBIX TPABOBBIX aKTaX, CPEAM KOTOPHIX BayKHOE
Mecto 3aauMan YK PCOCP 1926 .

8 wronst 1934 r. ObUT MPUHAT 3aKOH 00 YrOJOBHOW OTBETCTBEHHOCTH 32
mmeHy Pomune. ViMeHHO 37ech BriepBble OBbUT 3aKpeIUieH TEPMHUH «H3MEHa
Ponuney. INonoskenus 3akona 0biH BKIroueHsl B YK PCOCP 1926 1., u n3MeHa
PomyHe Bommia B Kpyr COCTaBOB KOHTPPEBOIIONMOHHBIX IPECTYIUICHHIA.
BrepBrle B 3aKOHOZATENBCTBE OBLIO YKA3aHO Ha COCTABILIOIIME BHEIIHEH
0e30MacHOCTH  TOCYJapcTBa KaK Ha OOBEKT JaHHOro mnpecrymieHus. K
COCTaBHBIM  DJIEMEHTaM  TMOCNEJHEH  OTHOCWINMCh:  BOGHHAs  MOIIp,
TOCYIapCTBEHHAs HE3aBUCUMOCTh ¥ TEPPUTOPUAIbHAST HEPUKOCHOBEHHOCTh. C
OOBEKTUBHOM CTOpOHBI M3MeHa PomyHe Moryia OBITh COBEpIIEHa B YETBIPEX
yKa3aHHBIX B 3akoHe (opmax. CyObeKTOM TMPECTYIUICHWs BBICTYIIal
uckmountensHo  rpakmanuH - CCCP.  TlocsratensctBO — mpeAmionaraio
YMBIIUIEHHYIO ()OPMY BUHBIL.

Pe3kuii KpeH B CTOPOHY paclIMpeHus pEPECCHBHBIX METOIOB OOPHOBI ¢
Ha3BaHHBIM TPECTYIUIEHHEM OBbLT OTMEYEH He TOJBKO COo3ZiaHneM ¢ Hadaia 30-x
TOZIOB BHECYAEOHBIX OpraHOB TIPECIENOBAaHMSI TPAXKIAH, HO M YCHJICHHEM
OTBETCTBEHHOCTH BOCHHOCTYXaIllMX. 3a W3MeHy PojuHe, CcOBepIeHHYO
BOCHHOCTYxamM (cT. 58.10) BBOmMIACh aOCOMFOTHO-OMpPEIETCHHAS CAHKIIIS —
paccTpen ¢ KoH(HUCKalpel BCero MMYINECTBA HE3aBHCHMO OT HAIMYKS B €rO
JIEUCTBUSIX CMSITYAIOIIMX OOCTOSTENBCTB. JIMieHreM cBoOO/IBI Ha CPOK OT ITSITH
JIO JIECSITH JIET C KOH(HCKAIMEl BCero MMYIIECTBA KapaJIich COBEPILIEHHONIETHHE
YJIeHbI BOGHHOCITY>KAILIEro, €CITM OHU YeM-TO CIIOCOOCTBOBAJIN TOTOBSIIIICHCS WITH
COBEPILEHHOW M3MEHE WM XOTs ObI 3HAIM O Hel, HO He JIOBENH 00 3TOM J0
cBereHus Bracteid (ct. 58.1B). [lpmuem Haka3aHWIO B BUJEC JIMIIICHUS
n30HMpaTebHBIX TIpaB M CChUIKE B OTJaNeHHbIe MecTa CHOMPH CPOKOM Ha IISITh
JIET, TIOIUISKAI OCTaJIbHBIE COBEPILEHHOJIETHHE WICHBI CEMBbU HM3MEHHIKA,
COBMECTHO C HHMM TPOKMBABIINE WM HAXOIMBIIMECS Ha €ro IWKIWBEHUH K
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MOMCHTY COBEPIIICHUS TPECTYIUICHHS, KOTOphIE BOBCE HE 3HATM O (bakte
COBEpIICHUS TPECTYIUICHUS MX POJCTBEHHHKOM. CIIeOBAaTEIBHO, MBI HMEEM
JIEN0 ¢ 00 BEKTUBHBIM BMEHEHUEM.

Kak BumM, BOSHHOCTYXKAIIUE SBISUTUCH CYOBEKTAMH C TOBBIIICHHON
CTCIICHBIO  YrOJIOBHOM OTBETCTBEHHOCTH, YTO TOBOPHT 00 OTHOIICHUH
TOCY/IAPCTBA K BOCHHOCTY)KAIIIUM H OIPEICIICHHIO UX 0CO00r0 cTaryca.

A.E.TOPBYHOB
VIBaHOBCKMIA rOCyAapCTBEHHBIN YHUBEPCUTET

0] HEI—II/ITEH!.[I/IAPHOPI INOJIMTUKE
B I'O/Ibl BEJIMKO OTEYECTBEHHOM BOMHBI

Ha 1 sauBaps 1941 roma B cucreme I[maBHOro ympaBiieHUS
WCTPAaBUTENIBHBIX  JIarepei, TPYJIOBBIX TMOCENEHMH M MECT 3aKIIOYeHHs
HaxXoqwiIoch 53  WCOPaBUTENLHO-TPYOBBIX Jiarepsi, 425 HWCIpaBUTETBHO-
TPYZIOBBIX KOJNOHMH, 392 o0umx TropbMbl. BeeoOmas Munmiraprzanus Beex chep
OOIIECTBCHHON JKU3HU CTpaHbl BO BpeMsi Bemukoir OTeYeCTBEHHOW BOWMHEL,
€CTECTBEHHO, HE MOIVIa HE OTPa3UThCd W Ha JESTENBHOCTH YUpPEKICHUN
YrOJIOBHO-HCIIOTHUTEIFHOW CHCTEMBI, OCOOCHHO Ha OpraHW3alii YCIIOBHI
coziepykaHusl  3aKTOYE€HHBIX. OCHOBHOHM 3ajiayell  MCHPaBUTEIBHO-TPYHAOBOU
CHCTEMBI TOCYJapCTBa TOrO BPEMEHHM ObUI TIEPEBON  TPOMBIIIICHHOCTH
HCIPAaBUTENILHO-TPYAOBBIX ~ YUPEXJIEHWI Ha BOGHHBIE peENbChl.  [10TOK
TIOCTYIUIEHUSI 3aKJIFOYEHHBIX B MECTa JIMIIEHHs] CBOOOIBI ObLT orpomeH. Tak,
HarpuMep, BO BTopoil monoBrHe 1941 r. cynamu M BOGHHBIMH TPHOYHAJIAMH
obut0 ocyxkneHo 1 339 702 wen. B cootBercTBHM ¢ TpeOOBaHUSIMH BOSHHOTO
BpeMeHH ObUla M3MEHEHa Takke paboTa  HCIpaBUTEIBHO-TPYAOBBIX
yupexxaennd. Mx  gesTenbHOCTh, a Taloke TIONOKEHHE — OCYXKICHHBIX
PEryIUpOBANIUCh BEJOMCTBEHHOW MHCTpykimeld o pexuMe coiepKaHus U
OXpaHe 3aKJIFOUCHHBIX B HUCHPaBUTENBbHO-TPYAOBbIX Jarepsx u UTK HKBJI
CCCP B BocHHOE BpeMsi, H3/IaHHO# B (heBpaiie 1942 r.

B 1941 r. B cB3M C yXyIQUEHHEM DSKOHOMHUECKHX YCIOBUM H
BO3HHKIIIEH HEOOXOMMOCTBIO 3BaKyaIUH YacTH Jiarepeit u komonwit, B ['YJIAI'e
OBLIO TPHUHSTO PEIICHHE O IOCPOYHOM OCBOOOKICHNH 420 THIC. 3aKITFOUCHHBIX.
Bnaromaps cnoxwuBinericst ooctaHoBke B 1942—1943 rr. u Ha oCHOBaHHMHM YKa3a
[pesumuyma Bepxosroro Coera ot 12 uromnst 1941 roma «O06 0cBOOOKICHHH OT
HaKa3aHWsI OCY)KIEHHBIX M0 HEKOTOPHIM KaTEropHsiM MPECTYILICHHID OKa3alnch
JIOCPOYHO ~ OCBOOOKZIEHBI 157  ThIC. 3aKiFOYEHHBIX, OCYKIEHHBIX 32
HE3HAUHMTENbHBIE TPECTYIUICHHS, TI0CJE€ 4Yero OHM ObUIM TepelaHbl B
neiictByromnyto  apmuto.  OCBOOOXK/IEHWE TIPOBOAWIOCH B OTHOIICHUH
CIEAYIONMX JIMI: OCYXIEHHBIX 33 MaJIOBR)KHBIE OBITOBBIC MPECTYILICHHS,
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WMEBIIME OCTaTOK CpPOKa MEHee Tofa; OEpeMEHHBIX JKEHIIMH W JKEeHIIWH,
WMEBIIMX MAIOJNETHUX JeTel (KpOMe OCYXKICHHBIX 32 KOHTPPEBOJIIOLMOHHBIC
TIPECTYIUICHHs, OAHAWUTI3M W PELMIMBHCTOK); YyYallUXCsS PEMECIICHHBIX,
KENe3HOAOPOXKHBIX yurwuiy U mkon D30, ocyxa€HHBIX N0 YKasy OT
28 nexabpst 1940 rona 3a HapyleHHWE JWCIVIUTHHBI U CAMOBOJBHBIN YXON W3
yausHI (IIKOJT) U JIp.

10. A. KOPOJIEBA
VBaHOBCKMIA rOCyAapCTBEHHBIA YHUBEPCUTET

OB UBMEHEHU X B YTOJIOBHOM 3AKOHOJIATEJILCTBE
B IEPHO/I BEJIMKOM OTEYECTBEHHOM BOMHbBI

OmHuM W3 JTAaloB  pa3BUTHSL  OTEYECTBEHHOrO  YrOJIOBHOTO
3aKOHOJIATENBCTBA HA3bIBAIOT BOCHHBIM IEPHOM, BPEMEHHBIE PAMKH KOTOPOTO
ouepueHsl 1941-1945 ropamu. ITomumo 3anad, usnokeHHsIX B cT. 1 YK PCOCP
1926 1. (OXpaHa COIMAIHCTIYECKOTO TOCYIApCTBA, YCTAHOBJICHHE B HEM
TIPABOIIOPS/IKA), OHO OBLTO MPU3BAHO COICHCTBOBATH BBIXOY M3 YPE3BBIYANHON
CHTyalluM, B KOTOPOH OKa3aloCch Halle TOCYAapCcTBO.  YTOIIOBHOE
3aKOHOJIATENHCTBO 00ECIIEUHBaJIO MPABOBYIO OXPaHy TOpsi/IKa HECEHHs] BOSHHOM
ciyxO0bI B psiax KpacHoii apmun, a Taroke B OOIIECTBE B LIEJIOM, YTO IVIaBHBIM
o0pazoM OBUIO HanpaBIE€HO Ha JOCTIDKEHHE CKOpOH To0emsl B BOWHE.
HccnenoBarenu oTMeuaiy, 4TO «HU B KaKOW JPYroil TepHoj HCTOPHU CHCTEMa
YrOJIOBHOTO TPaBOCYAMsSI HE HAXOMMIAach B CTONb 3aBHCUMOM TOJIOXEHHUH OT
TIOBCEIHEBHOM TTONMTHKY TIPABSIIEro PeKiMa M He BBITIOJHSIIA TAKOro o0bemMa
MOOMJIM3AIMOHHBIX 3a/1a4 B COLMAIBHO-TIONIMTHYECKOM U X03sHCTBEHHOM cepe,
Kak BO Bpemsi BouHbD. [lommmo aeiictBoBaBmiero YK PCDOCP yronoBhyro
OTBETCTBEHHOCTh YCTaHABJIMBAIM Pa3IMYHble HOPMATUBHBIC IPABOBBIC aKTHI:
VYka3 Ilpesummyma BepxoHoro Coeera CCCP or 06.07.1941 1. «O06
OTBETCTBEHHOCTH 32 PACHpOCTPaHEHWE B BOCHHOE BpeMsl JIOKHBIX CIyXOB,
BO3OYXKIAIOIMX TPEBOTY CPEIM HaceleHws», Yka3 or 15.04.1943 .
«O BBe/ICHMM BOSHHOTO MOJIOYKEHHMSI Ha BCEX JKEJIE3HBIX J0oporax»  ap. BoeHHoe
YrOJIOBHOE 3aKOHOZATEIIHCTBO TIOMOJHIJIOCH CTAaThsIMA 00 OTBETCTBEHHOCTH
BOMHCKMX HayaJbHUKOB 33 HE3aKOHHOE HArpaK/IeHWe, 3a YTpaTy 3HAMEHH
BOMHCKHX YacTei, 3a HE3aKOHHOE XpaHEHHUE OPYXKHSI TSI JIHLL, TIPOXKUBAIOIINX Ha
OCBOOOXKICHHBIX TEPPUTOPHSX M HE CHaBIMX TpodeiHoe opyxue, 3a
CaMOBOJIGHBIA  yXOIl C paloThl, TMpOryibl WIM ONO3/MaHus Ha pabory Ha
21 munyty u Oonee. CremyeT OTMETHUTh W IIMPOKOS NPHMCHCHHE AHAIOIMH
3aKoHa. Hampumep, Kak JI1e3epTHPCTBO KBAJM(HIMPOBAIH YXOI C BOSHHBIX
TIPEANPHUSTHN, KaK OaHIUTH3M — KPa)Ky MMYILECTBA BOCHHOCITY)KAILIETO WIN U3
KBapTHp 3BAKYHPOBAHHBIX, JIMOO HAXOMAIIMXCS B OOMOOYOEXKMIE JIMI, Kak
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CHEKYJSILIMI0 — 3aBBIIIEHME CTOMMOCTH TOBapa IO CPAaBHEHUIO C IIEHOM,
YCTaHaBIMBaeMOM  rocygapcTBoM.  OTCpPOYKY  MCIOMHEHUs]  [IPUTOBOpA
TIPUMEHSUTH TS TIOCNICYFOIICH OTIPAaBKU OCYXKICHHBIX Ha (poHT. C TeX, KTO
BBINONHSI CBOM Jonr miepen, PomuHOW B BOGHHBIX JEHUCTBHSX, CHUMAIIU
CYAUMOCTb.

K. M. CUMATMHA
VIBaHOBCKMIA rOCyAapCTBEHHBIH YHUBEPCUTET

MPECTYITHOCTD B I'OJIbl
BEJIMKON OTEYECTBEHHOM BOVHBI

IpecryrmHocts B rompl Benmkoit OtedecTBeHHON BOWHBI 00Jajasia
criel(pMIECKIMH YepTaMH, KOTOphIe OTIIMYATIH €€ OT MPECTYITHOCTH B MUPHOE
BpeMsL.

IlepBast ocobenHOocTh mpecTymHOCTH 1941-1945 romoB — 3T0
YBEIMYEHUE €€ YPOBHSI 0 CPABHEHUIO C JIOBOSHHBIM TieprosioM. B 1940 rony B
CCCP 6bu10 ocyxero 1 191 084 denoBek, a 32 BOCHHBIC TOJBI KOIUYESCTBO
OCYXKJICHHBIX YBETMUWIOCh B 2,5-3 paza u jgocturio B 1942 romy 3 101 318
YEJIOBEK.

B niepByto ouepenb, Takoi pocT 00BICHIETCS SKCTPEMaIbHON BOGHHOM
00CTaHOBKOH, COIMaJIbHBIM HeONaronoiydneM HaceleHus (Hanbosee OCTpOi
Oblla  TIPONIOBOJIGCTBEHHAst —mpoOiieMa), a TalKe pOCTOM  JIETCKOU
OCeCIPU30PHOCTH U OE3HAI30PHOCTH.

Kpome storo, BO3pocmmMii ypoBEHb INPECTYNMHOCTH OBbLT CBSI3aH C
HIMPOKON KpUMUHANU3AIMEH IETHUN: MOSIBUINCH HOBBIE COCTABBI IPECTYIICHUI
B YK PCOCP (Hanpumep, BBeieHa OTBETCTBEHHOCTb 3a pacIpOCTpaHEHHE
JIOKHBIX CITyXOB, BBI3BIBAIOLIMX TPEBOTY CPENIH HACENEHHMS), & TAKKE BBE/ICHBI
yKa3bl BOGHHOTO BPEMEHH, YCTaHABJIMBAIOIINE YTOJIOBHYIO OTBETCTBEHHOCTH 3a
HE3HAYMTENbHBIE HAPYILICHUS TPYIOBOW JMCIMILIMHBI (HApUMep, 3a MpOryJ, 3a
OTKa3 OT MOOWJTM3AIINHN Ha CEJTLCKOXO3STHCTBEHHBIE PAOOTHI).

Bropast 0cobeHHOCTh TIPecTyHOCTH B TobI Bemkoit OteuecTBeHHOM
BOMHBI — ee HeogHopomHas JauHaMuKa. COCTOSHHME — TIPECTYHMHOCTH
KOPpPEJIMPOBAJIO CO CIIOKHOCThIO 0OcCTaHOBKM Ha (poHTe. PocT KonmmuectBa
OCYXIeHHBIX HaOmonascs B 1941-1942 roxpl, cokparnienue B 1943—1945 rogpL.

Tperseli uyepTOl MPECTYNHOCTM BOEHHOTO MEpHOAA  SBISETCS
W3MEHEHHE ee XapakTepa: MPECTYNHOCTh INMpHoOpeNa BBIPaKEHHBI XapakTep
BOCHM3AIIMH (BBIPOCIIO KOIMYECTBO BOMHCKUX PECTYIUICHHH B YCJIOBUSIX OOEBOM
OOCTaHOBKM M ThUIa), BBIPOCTa OOIIECTBEHHAs! ONACHOCTH IPECTYILICHHUH,
W3MEHIINCh XapaKTEePUCTHKH JIMYHOCTH TIPECTYITHUKA M METO/BI COBEPILIECHUS
TIPECTYTUICHHSI.
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